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Criminal Procedure Outline 

I. Fourth Amendment
A. Text: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized”
- Rule Statement: “The Fourth Amendment provides that people should be free in their persons from unreasonable searches and seizures.”

B. Rule Statements

a. Search Tests
i. Katz: A two-part inquiry is used to determine if the search violated the 4th amendment. First, the person searched must exhibit an actual expectation of privacy, which is a subjective standard. Second, society must view that expectation as reasonable, which is an objective standard. 
ii. Jones: A search violating the 4th amendment is one where there is (1) a physical occupation of property or physical invasion of privacy, (2) with the purpose to obtain information. 
 
b. Open Fields
i. Oliver: Under the open-field doctrine, areas outside the curtilage are subject to police entry and search because these areas are held out to the public. Factors to considered are (1) use for intimate activities, (2) proximity to the person’s home, and (3) efforts taken by the person to assert privacy.   

c. Aerial Searches
i. Ciarolo: The police may, within the Fourth Amendment, fly over a field or yard to observe with the naked eye things therein.  
ii. Riley: A low fly-over by a helicopter to view inside a partially covered building is permissible as long as there are no intimate activities or noise of the helicopter disturbing the person. 

d. Thermal Imaging
i. Kyllo: Obtaining by sense-enhancing technology any information regarding the interior of the home that could not otherwise be obtained without physical intrusion into a constitutionally protected area constitutes a search, at least by technology that is generally not available for use by the general public. Factors considered: (1) can public acquire the technology, (2) was there physical intrusion, and (3) were any intimate detailed derived.  

e. Trash
i. Greenwood: The Fourth Amendment does not protect the warrantless search and seizure of trash left for collection outside the home b/c the person knowingly exposed it, it is accessible to scavengers and snoops, it is suited for public inspection, and members of the public can look through it. 

f. Pen Register

i. Smith: Using a pen register does not violate the Fourth Amendment b/c the register was not installed on the person’s property and society does not have a privacy expectation in turning that information over. Also, under the third-party doctrine, the person voluntarily turned over that information to a third party. 

g. Sniff Dogs
i. Place: A canine sniff of a luggage is not a search b/c it does not require opening the luggage and thereby exposing privacy.
ii. Caballes: As long as police officer have lawfully stopped a car and do not extend the stop by the time necessary to issue a ticket, a dog sniff of the car does not violate the 4th amendment. 
iii. Rodriguez: A police officer cannot extend an otherwise-completed traffic stop, absent reasonable suspicion, to complete a dog sniff. 
iv. Jardines: While police officers may approach a home to speak to the occupants, the scope of the license is limited. Police cannot exceed the license by having a dog sniff around the entry or other areas within the curtilage. 

h. Seizure
i. Mendenhall: An unlawful seizure takes place when an officer by means of physical force or show of authority restrains the liberty of a person. A reasonable person must believe that they are not free to leave.
ii. Hodari: Police pursuit of a suspect is not a seizure in and of itself. It requires a physical application of force by the officer or a submission of the officer’s show of force. It is not enough to order the person to just stop. Running away is not a seizure. 

i. Probable Cause
i. Gates: Probable cause is based on the totality of circumstances. When police receive a tip, they need to consider the veracity, reliability, and basis of knowledge of an informant. There also has to be corroborations between the findings and the assertions made. 
ii. Whren: Probable cause is an objective standard focusing on what the reasonable officer would do under the given circumstances. 
j. Warrants: A warrant must be issued (1) by a neutral magistrate, (2) based on probable cause, and (3) particularly describe the place to be searched and items to be seized. 
i. Rule 41 of Crim. Pro.: Officers must execute the warrant during daytime (6 am – 10 pm), unless the judge for good cause allows a later time. 
ii. Muehler: Other people present when police execute a search warrant of a home can be detained for a reasonable time. 
iii. Wilson: Police need to knock and announce themselves before they go in. 
g. Exception to Warrant: (1) Probable Cause + (2) Hot Pursuit or Imminent Destruction of Evidence or Public Safety Concern
i. Warden: Police officers in hot pursuit of a fleeing felon may make a warrantless search and seizure.
ii. Payton: Police officers cannot enter a home w/o a warrant just to make a routine search, when there is enough time get a warrant. 
iii. Brigham City: Police can enter a house w/o a warrant when they see someone injured or threated with injury (public safety exception)
iv. King: Police can enter a home w/o a warrant to prevent the destruction of evidence if (1) the officer have probable cause that evidence of a crime will be found, (2) sufficient basis to believe that evidence will be destroyed, and (3) officer did not create the exigency.  
v. Welsh: For minor offenses, police cannot enter a person’s home without a warrant to arrest that person. The gravity of offense matters for arrests inside house w/o warrant.



h. Arrests
i. Watson: No warrant is needed to arrest someone for felony, when the arrest is based on probable cause and takes place in public. 
ii. Atwater: If an officer has probable cause that a suspect has committed even a minor offense, then the suspect can get arrested, if the arrest takes place in public. 


k. Automobile Exception
i. Caroll: If police have probable cause to believe that a vehicle contains contraband or evidence of a crime, they may search the vehicle without a warrant, b/c it’s not practical to get a warrant when a vehicle can move quickly. Also, people have less privacy expectation in their vehicles than home. 
ii. Carney: Ready mobility of car and lesser privacy expectation warrant seizure of car by having only probable cause. 
iii. Acevedo: An officer can search a container in the car w/o a warrant if he has probable cause that a specific container within a car is in transit and contains contraband or incriminating evidence. Also, probable cause can evolve.  

iv. Houghton: The search of a car is not limited to the driver’s belongings and can extend to belongings of the passenger when there is probable cause to believe that the belonging contains contraband or incriminating evidence b/c passenger has reduced privacy expectation. 


l. Search Incident to Arrest
i. Chimel: Following an arrest, police can search person & area within his/her grab area. 
ii. Robinson: Police can search a person incident to an arrest regardless of the crime that led to the arrest. 
iii. Gant: Following an arrest, police can search a vehicle if (1) the arrestee if within reaching distance to passenger compartments at the time of the search or (2) it is reasonable to believe that the vehicle contains evidence of the offense for which the person was arrested for.  
iv. Riley: Search warrant is needed to search cell phone data unless exigency exists.


m. Plain View
i. Coolidge: Police can lawfully seize an item when they (1) are lawfully on the premise, (2) discover incriminating evidence or contraband, (3) see that item in plain view, and (4) have probable cause to believe that the item is incriminating evidence or contraband. 
ii. Hicks: When an officer lacks probable cause, he cannot move around items, such as a stereo, to check for the serial numbers to see if stolen. 

iii. Dickerson: If the police conduct a patdown within the bounds of Terry, the officer may reach into the pockets of the suspect’s outer clothing and seize any item that the officer reasonably believes, based on plain touch to be a weapon or contraband. 



n. Consent

i. Randolph: Police cannot act on consent from an occupant if a co-occupant is present and objects to the search.
ii. Fernandez: If a co-occupant has initially objected to a search, but leaves or is lawfully removed, the police may search based on the other occupant’s consent. 

iii. Apparent Authority: If an agent w/ apparent authority consents to a search, then police can search, even if the person consenting did not have that right.  

iv. Schneckloth: Policy may conduct a warrantless search if they have a voluntary consent to do so. A totality of the circumstances test is conducted based on (1) knowledge of right to withhold consent, (2) police behavior, (3) subjective character of the consenter, (4) custody.  

v. Limits to Consent: (1) time and location, (2) person consent can withdraw



o. Terry Stop & Reasonable Suspicion 
i. Terry: Police can briefly detain a person for investigative purposes even they lack probable cause. To make such a stop, police must have reasonable suspicion supported by articulated facts of criminal activity. If the police have also reasonable suspicion to be believe the detainee is armed and dangerous, they may conduct a frisk of the clothing. 

ii. Arvizu: Reasonable suspicion is based on the totality of circumstances of each case, considering if there was an objective basis for suspecting legal wrongdoing. Officers will consider a series of acts committed by a suspect, which taken together warrant further investigation. Also, officers can draw on their experiences and training to determine if these acts indicate criminal activity.

iii. Wardlaw: When a suspect flees from the police in a high-crime area, the police has reasonable suspicion to stop the suspect.

iv. Heien: A police officer’s mistake of law that gives rise to reasonable suspicion does not invalidate a seizure as long as the mistake was reasonable. 
v. White: If the police has been given an informant’s tip, the tip must be accompanied by indicia of reliability, including predictive information, sufficient to make the officer’s suspicion reasonable. 
vi. J.L.: If a tip does not provide predictive information and leaves no way for the policy to test the informant’s knowledge and credibility, there is no reasonable suspicion. 

vii. Navarette: Officer can stop a car on reasonable suspicion that driver is drunk supported by a reliable tipster’s information, i.e. an objective basis.



p. Special Needs Searches
i. General Requirements: To constitute a special needs search, (1) the primary objective cannot be finding incriminating evidence, (2) circumstances make getting a warrant or having probable cause inapplicable, and (3) the search must be reasonable, considering (a) weight and immediacy of gov’t interest, (b) nature of the privacy interest compromised by the search, (c) the character of the intrusion, and (d) the efficiency of the search. 
ii. Sitz: DUI checkpoints are lawful if the primary objective is public safety and every driver is searched for a short period of time aiming to prevent drunk driving. 
iii. Edmond: Police cannot set up checkpoints to stop pre-identified vehicles to find incriminating evidence.
iv. Ferguson: Special needs do not justify a warrantless and nonconsensual search urinalysis test to find if a pregnant woman has used cocaine, where the main purpose is to generate evidence that may be used by the police to coerce women into drug programs. 

v. Knights: When a suspect is on probation, the police need only reasonable suspicion to search the suspect’s home.

vi. Samson: Police does not need reasonable suspicion to search a parolee’s home, if this was part of the condition to release D on parole. 


Q. Inventory Searches
i. Opperman: Police may search w/o probable cause or reasonable suspicion an entire car, including closed containers, that has been impounded, as long as the search is aimed to secure or protect the car and its contents. 
ii. Lafayette: The police may search an arrestee’s personal belonging in order to inventory them before incarcerating the arrestee. An arrest and booking required.



R. Protective Sweeps
i. Buie: If reasonable suspicion warrants that something or someone poses danger, following an arrest of a person in a home, then a protective sweep is warranted. The scope of the sweep is limited to spaces immediately adjoining the place of arrest from which an attach could be immediately launched.  


S. Administrative Searches of Business Premises 

i. Burger: A warrant is not required for searches of businesses in highly regulated industries because of the urgent public interest and the theory that the business has impliedly consented to warrantless searches by entering into a highly regulated industry. 


T. Reasonable Suspicion & Profiling
i. Sokolow: Profiling can form one factor to consider the totality of the circumstances for a reasonable suspicion inquiry.  

ii. Brignon-Ponce: Roving patrols inside the US border may stop a vehicle for questioning of the occupants if the officer reasonably suspects that the automobile may contain illegal aliens, but race by itself cannot create reasonable suspicion. Other factors such as size of car or driver’s behavior are needed. 


U. Use of Deadly Force
i. General Rule: Deadly force may be justified to prevent an escape, if (1) there is probable cause that the suspect has committed a crime and seizure of the suspect is necessary AND (2) the officer has probable cause (a) to believe that a suspect poses a threat of serious physical harm to the officer or others, or (b) to believe that a suspect has committed a crime involving the infliction or threatened infliction of serious physical harm
ii. Garner: Property crimes such as burglary do not warrant use of deadly force. Also, police cannot seize an unarmed, non-dangerous suspect and shoot him.

iii. Graham: The amount of force that an officer can use depends on the totality of circumstances, considering (1) the severity of the crime at issue, (2) whether the suspect poses an immediate threat, (3) whether the suspect resists the police, and (4) whether the suspect attempt to avail. 



V. Exclusionary Rule
i. General Rule: The exclusionary rule is a judge-made doctrine that prohibits the introduction of evidence obtained in violation of a defendant’s 4th, 5th, and 6th Amendment rights. 
ii. Weeks: Evidence seized as a result of an unlawful search will be excluded in all federal courts.
iii. Mapp: By virtue of the 14th amendment, the exclusionary rule is incorporated in all state courts. 
iv. Leon: The exclusionary rule does not apply when the police arrest or search someone erroneously but in good faith, thinking they are acting pursuant to a valid arrest warrant, search warrant, or law. However, police cannot rely on a defective search warrant in good faith if: (1) the affidavit underlying the warrant is greatly lacking in probable cause that it is not reasonable to rely on it, (2) the warrant is defective on its face such as lacking particularity, (3) the officer obtaining the warrant lied or misled the magistrate, or (4) magistrate has wholly abandon his judicial role. 
v. Herring: Lower courts must balance the rule’s purpose (deterrence of police misconduct) against its costs (exclusion of probative evidence). Thus, exclusion applies only to deliberate or reckless violations of the 4th Amendment. It does not apply to negligent conduct. 


W. Non-Application of Exclusionary Rule
i. Rakas: Standing is needed to challenge a search or seizure which requires the defendant to have ownership and a legitimate and reasonable expectation of his own privacy in the invaded space or item seized.  
ii. Carter: To have standing and a sufficient expectation of privacy on a  third-party’s property, the following factors are considered: (1) duration of the stay, (2) purpose of stay, (3) type of property, and (4) previous connections to owner. Thus, being at a property for a few hours for business purposes does not warrant protection under the Fourth Amendment. 
iii. Murray: Evidence is admissible if the prosecution can show that it was obtained from a source independent of the police misconduct and is untainted by the illegal search of the police.  
iv. Nix: If the police can show that they inevitably would have discovered the evidence through lawful means, then the exclusionary rule does not bar admission. Burden is on prosecution to show this through clear and convincing evidence. 
v. Brown; Strieff: If the connection between the unlawful police conduct and the evidence is remote or has been interrupted by some intervening circumstance, so that the causal link between the misconduct and the evidence is broken, the evidence will not be suppressed. To show attenuation, three factors are considered: (1) the temporal proximity of the arrest and confession, (2) the presence of intervening circumstances, and (3) the purpose and flagrancy of the misconduct. 


X. DNA Testing
i. King: Taking the DNA of an arrestee as part of the arrestee’s booking after a lawful arrest is legitimate police booking procedure and reasonable search.   


Y. Cell Site Location Testing
i. Carpenter: Data collected from a cell-cite about a suspect’s historical locations is an unlawful search b/c that person has a legitimate and reasonable expectation of privacy in that data. Third-party doctrine does not apply. 


Z. Juveniles & Schools
i. TLO: Searches in schools of students conducted by school officials require only reasonable suspicion. Such a search will be upheld reasonable if (1) the action was justified as its inception, i.e. are there reasonable grounds of finding evidence of wrongdoing and (2) the measure adopted to carry out the search are reasonably related to the objectives of the search, and (3) the search is not excessively intrusive in light of the age and sex of the student and nature of infraction.  
ii. Redding: A strip-down search of a student needs a higher level of justification than suspicion that a prescription drug could be found. Such a search was excessively intrusive.  
C. Cases Synopsis: What Is A Search?


a. Olmstead v. United States
i. Rule: Electronic eavesdropping without physical intrusion is not a 
search (overruled by Katz)



b. Katz v. United States: Reasonable Expectations & Search
i. Essential Fact: FBI agents had attached an electronic listening and recording device to the outside of a public phone booth to hear calls placed by Defendant Katz from LA to Miami and Boston concerning wagering information

ii. Majority Holding & Rule: What a person knowingly exposes to the public, even in his home or office, is not protected by the 4th Amendment. Yet, what a person seeks to preserve as private, even in area accessible to the public, may be constitutionally

iii. Two-Part Katz Test by Harlan (“Reasonable Expectation Test”): 

· (1) Person must exhibit an actual expectation of privacy ( subjective standard

· Katz had an actual expectation that he was speaking in private

· (2) Society must regard that expectation as reasonable ( objective standard 
· Considering the setting of where the call was placed, it was reasonable to have that privacy expectation 
c. United States v. Jones: Trespass & Search
i. Essential Fact: Police received a warrant from District of Columbia to install a GPS on Defendant’s vehicle suspected of drug trafficking, but installed it in Maryland

ii. Majority Holding & Rule: The gov’t’s action constituted a search b/c they physically occupied private property to obtain information 
iii. Jones’ Trespass Rule

· To qualify as a search:

· (1) There must be physical occupation of property or physical invasion of privacy (i.e. trespass) 
AND
· (2) Purpose to obtain information 
iv. Sotomayor: Using technology, whether pre-installed or later attached, with the purpose to gather information, is a search

v. Alito (“Mosaic Theory”): If over time you gather discrete units of surveillance data and consider them in the aggregate, then you have a mosaic of habits and relationships. This theory comes down to long-term surveillance rather than short-term one. 



d. Hypos on Jones Test
i. Mere Installation of Device: No search - All justice will agree that mere installation alone is not a search

ii. Short-Term Monitoring Alone Using Some Technology (e.g. buying a car with a pre-installed GPS system): There is no actual installation of a device here just having a monitoring say by virtue of a pre-installed GPS. Scalia and Alito would say no. Sotomayor would probably say yes. 

iii. Combination of Installation and Monitoring: Scalia, yes; Alito would depend on how long the monitoring; Sotomayor would say yes

iv. Long Term Monitoring Using Some Technology: Under Trespass test (Jones) Scalia would say a search if there was an installation but not a pre-installed one (like a pre-installed GPS system). Alito and Sotomayor would say yes b/c they care about long term search whether its installed or pre-installed.

D. Open Fields



a. Oliver v. United States: Open Field Searched Not Unlawful
i. Essential Facts: Defendant was growing marijuana on a farm adjacent to his house and the farm was locked and had a trespass sign. Yet, police w/o a warrant, went around the entrance, and used a footpath to access it.
ii. Majority Holding and Rule: An individual may not legitimately demand privacy for activities conducted out of doors in the fields, except in the area immediately surrounding the home (curtilage). People can lawfully fly above the field and look below, and thus there are no privacy expectation. 

iii. Factors to Consider

· Use/Intimate Activities: Was the property use in a private manner for intimate activities, which ordinarily open field are not for

· Location: How close is it to the home

· Efforts to Assert Privacy: Trespass sign, fence, etc. 

b. Hypo: Bob’s House and the Adjacent Meth Lab in the Barn
i. A barn is not part of a curtilage. There are no intimate activities. It’s not near the house. The barn is located on an open field. Yet, unlike an open field, you cannot look into the barn. Also, there are fences. 


E. Aerial Searches



a. California v. Ciarolo: Flying over not unlawul 
i. Essential Fact: Police flew from an altitude of 1000 feet over a fenced-
in backyard and determined that Defendant was growing marijuana and then obtained a warrant.

ii. Majority Holding and Rule: What a person knowingly exposes to the public eye, even in his home or office, is not protected under the 4th amendment. Even under Katz, there cannot be a reasonable expectation that police lawfully flying over and by virtue of a naked-eye observation is detecting something.


b. Florida v. Riley: Flying over not unlawful
i. Essential Facts: Police flew 400 feet over a greenhouse, located next to Defendant’s mobile home. The greenhouse had roofing panels, two of which amounting to 10% were missing, offering partial visibility. 

ii. Plurality Holding & Rule: This was not a search and there was no violation of the 4th Amendment b/c (1) there was partial visibility, (2) the 400 feet were lawful, (3) there was no sight of intimate activities, and (4) gov’t did not disturb Defendant by noise 

iii. Exception: Gov’t cannot look down from a helicopter on your home or curtilage if you cannot look down to find something


F. Thermal Imaging of Homes


a. Kyllo v. United States: Thermal Imaging of Home Unlawful
i. Essential Facts: Using infrared technology, agent from a passenger seat of a car scanned the home to determine growth of marijuana.

ii. Majority Holding and Rule: This conduct constituted a search. Obtaining (1) by sense-enhancing technology (2) any information regarding the interior of the home (3) that could not otherwise be obtained without physical intrusion into a constitutionally protected area (4) at least by technology that is generally not available for use by the general public 

iii. Considerable Issues: (1) can public acquire the technology; (2) was there physical intrusion; (3) were any intimate details derived 

G. Trash



a. California v. Greenwood: Collection of Trash not Unlawful
i. Essential Fact: Police officers ordered trash collectors to pick up the plastic bags that Defendant had left on the curb in front of his house and turn these over

ii. Majority Holding and Rule: This was not search and did not violate the 4th amendment b/c Defendant (1) knowingly exposed the trash and its content by leaving it out on the street, (2) it was accessible to scavengers and snoops, (3) it was suited for public inspection; and (4) members of the public could look through the stuff 

H. Pen Register


a. Smith v. Maryland: Using Pen Register is not a search, i.e. 3rd party doctrine
i. Essential Fact: Police asked phone company to install a pen register to the central offices of the phone company to trace all numbers dialed by the Defendant. 
ii. Majority Holding & Rule: This did not constitute a search and thereby did not violate the 4th amendment b/c (1) the register was installed on the phone company’s property and not the Defendants, (2) there was no listening device like in Katz, (3) society does not have a reasonable expectation that this information will not be collected by phone companies, (4) Society expects that information to be collected especially for obscene callers, (5) he voluntarily turned over that information to a third party, i.e. third party doctrine

I. Sniff Dogs


a. United States v. Place: Dog Sniff of Luggage is Not a search
i. Majority Holding & Rule: Canine sniff of luggage is not a search b/c it does not require opening the luggage and thereby expose privacy. Dogs alert to only contraband and society does not have a reasonable expectation of privacy in contraband. 



b. Illinois v. Caballes: Dog Sniff of Car During Lawful Search Not a Search
i. Essential Facts: After a police officer stopped the Defendant for speeding and that police officer radioed the dispatcher about the stop, another officer overheard it and decided to go to the scene and use a sniff dog, even though there was no indication that there was a drug issue. The dog sniff resulted in finding contraband. 

ii. Majority Holding & Rule: This does not constitute a search b/c using sniff dogs during a lawful stop to detect contraband does not violate privacy interest. Also, this reveals possession only and nothing in detail within the insides of the vehicle. 
c. Rodriguez v. United States: Police Stop Can Become Unlawful Seizure If Too Long
i. Essential Facts: K9 pulled over Defendant and issued a ticket for driving on the shoulder. However, K9 extended the stop by asking various questions, explaining the ticket. This only took 7-8 minutes. Then, officer asked if he could use his sniff dog to walk it around Defendant’s car. Contraband was detected.
ii. Majority Holding & Rule: A police stop exceeding the time needed to handle the matter for which the stop was initially made violates the Constitution’s shield against unreasonable seizures. The seizure becomes unlawful if it is prolonged beyond the time reasonable required to complete the mission of issuing a ticket for a violation. 

iii. Application: Here, the purpose was to issue a ticket for driving on the shoulder. It was prolonged, which is unlawful. No evidence of criminal wrongdoing present to use a dog sniff. 


d. Florida v. Jardines: Dog Cannot Be Taken on Porch of House w/o Warrant
i. Essential Facts: Officer had a dog sniff on a house suspected of having marijuana in the house. This was also done while nobody was at home. 

ii. Majority Holding & Rule: When a dog sniff is conducted on the porch of the house, it’s a search and violation of the 4th amendment. Jones test applied, here. 

iii. Application: Applying the Jones Trespass test, the police officer trespassed by getting on the curtilage of the house. Curtilage is part of the house, i.e. area immediately surrounding the home and associates with the home is part of the home and protected under the 4th amendment. 

iv. Sub-Issue – License vs. Unlicensed Intrusion: Defendant had not allowed Officer to enter his home, such as by officer knocking and asking to come and if allowed, thereby become a licensed intrusion. Also, unlike Mailman, you do not have the expectation of an intrusion b/c the police is doing more while the Mailman just drops off something and leaves. 

E. What Is A Seizure?



a. United States v. Mendenhall: what constitutes a seizure 
i. Essential Facts: Defendant was approached in the airport by two plain-clothed Drug Enforcement Agents, who asked to see her plane ticket and ID. Suspicious factors: (1) the agents learned that she was the last one to get off the plane, (2) was from Los Angeles, (3) did not claim her luggage, (4) went to a ticket counter while changing planes and purchased a new one, (5) different name appeared on the ID vs. the ticket, (6) she behaved in a way typical for people to smuggle contraband. The agents took her to an office, asked her if they can search here, and found drugs, 
ii. Majority Holding: This was not a seizure.

iii. Rule: Only when the officer, by means of physical force or show of authority has in some way restrained the liberty of a citizen do we have a seizure. A reasonable person must believe that they are not free to leave. They are not seized if the person remains free to disregard the questions and walk away ( not a subjective standard, but objective one
iv. Application: (1) There was no actual restraint, (2) the agents did not wear uniforms, (3) police questioning is not a seizure 

v. Sub-Issue: Were her rights violated when they went from the concourse to the office? No. She did it voluntary, although Defendant may argue that she was not aware of consequence of giving consent because she was 22 and had no high school education 



b. Examples of a Seizure



i. Threatening presence of several officers




ii. Display of weapons by an officer




iii. Some form of physical touching




iv. Certain use of language or tone 



c. California v. Hodari: Form of non-seizure
i. Essential Facts: Two police officer were patrolling a high crime area, when they approached a small car. The people in the car got out and started running. The officers ran after them. Then, one of the two people threw a stone at the officer which turned out to be crack cocaine. He got tackled and arrested.
ii. Majority Holding & Rule: There was no seizure within the meaning of the 4th amendment. There either had to be physical force or submission to the assertion of authority to have a seizure. If seized, then the evidence could be excluded.

iii. Application: A police officer yelling “stop” is by itself not a seizure. Rather, if you stop after being demanded to stop, you have a seizure. If you run away, you did not submit yourself, and thereby have no seizure.

F. Probable Cause


a. General Requirements



i. Warrant requires probable cause




ii. If there is no warrant, then some searches require probable cause 



b. Probable Cause & Tipping Information



i. Case Illinois v. Gates: Tipping Information & Probable Cause
- Essential Facts: After the police received an anonymous letter that told them about a drug scheme of a couple, with precise information of (1) how they would obtain the drugs, (2) their address, (3) how they travel back and forth from FL, (4) and when the next transaction occurred, they conducted their own investigation, and found only few instances of discrepancy between the information and the findings. Police secured a search warrant for D’s car and home and found drugs and weapons.
- Majority Holding & Rule: Under a totality of circumstances analysis, considering the “veracity,” “reliability” and “basis of knowledge” of the informant, together w/ latter finding, there was probable cause

- Tipster Information: There has to be corroborations between the officer’s findings and the assertions that are true, for the tip to be considered reliable and provide a basis for probable cause. Also, w/o the tip, there would be no basis for probable cause. 



c. Probable Cause Is an Objective Standard




i. Whren v. United States: Probable cause is objective standard
- Essential Facts: Police officer observed two men, who they thought may be engaged in drug trafficking. They had probable cause the moment they witnessed defendants make a turn w/o signaling and sped down a road. Once pulled over, Officer noticed one Defendant holding a plastic bag filled with cocaine in his hand. 
- Majority Holding & Rule: Probable cause is an objective standard focusing on what the reasonable officer in the circumstances would do.

- Application: When officer pulled car over, i.e. seizure, he had probable cause based on the traffic violation. The bag with cocaine was within the officer’s plain view and thereby not a search. 


G. Warrants



a. General Information: 
i. Rule 41 of Criminal Procedure: “The warrant must command the officer to execute the warrant during the daytime, unless the judge for good cause expressly authorizes execution at a later time

- Daytime considered 6 a.m. to 10 p.m.

ii. Scope: Searches authorized by a warrant must still be executed in a reasonable manner, such as not looking in the kitchen drawers when searching for a big TV

iii. Detention: Those present at a residence when the police are executing a search warrant may be detained during the search for a reasonable amount of time (see Michigan v. Summers). Michigan applies only to detention within the immediate vicinity of the premise. So, if you are on the property you can get detained. 


b. Presence of Individuals During Warrant Search



i. Muehler v. Mena: Detaining people during a search warrant of home
- Essential Facts: Officers obtained a warrant for a search of a home and when conducting the search, the occupants of the house were handcuffed and held in the garage for almost three hours

- Majority Holding & Rule: Those present at a residence when the police are executing a search warrant may be detained during a search for a reasonable amount of time

- Application: Three interests are served (1) preventing flight in the event incriminating evidence is found, (2) minimizing the risk of harm to the officers, (3) completion of the search as the detainees may provide findings to avoid the use of force. Also, this was an inherently dangerous situation due to the presence of guns and 2-3 hours for detaining 4 people is reasonable. 

- Side Issue: Questioning one of the detainees about her immigration status was not a seizure



c. Knock & Announce Rule



i. Wilson v. Arkansas: Knock & Announce
- Essential Facts: After police secured a warrant, they went to Defendant’s house, announced themselves, and found drugs.
- Majority Holding & Rule: Police need to knock and announce themselves before you go in. This is part of the reasonableness inquiry.

- Exceptions: (1) when a prisoner escapes and goes back to his dwelling; (2) where police has reason to believe the evidence will be destroyed, no knock and announce needed 


H. Exceptions to Warrant Requirement (Exigent Circumstances)
a. Requirement: (1) Probable Cause + (2) Hot Pursuit or Imminent Destruction of Evidence or Public Safety 
b. Exigency Situations/Hot Pursuit

i. Warden v. Hayden: Hot pursuit no warrant needed for search in home
- Essential Facts: Police received a call that an armed robbery had just taken place. They went to the Defendant’s house w/o a warrant. The wife let them in and they found the Defendant upstairs and later seized guns and clothing consistent w/ the description of the robber.

- Majority Holding & Rule: The emergency situation here warrants an entry w/o a warrant and a subsequent warrantless search. You had a hot pursuit.
- Application: Police officers had probable cause based on the information given. Due to the emergency situation, speed was essential. Probable cause does not require certainty. 



ii. Payton v. New York: Routine search needs a warrant
- Essential Facts: Police believed that they had probable cause that Defendant was guilty of murder. So, w/o a warrant they went to his house, and when he did not answer the door, they broke in. They did not find him, but secured a gun that was in their plain view.

- Majority Holding & Rule: Police cannot enter a home without a warrant JUST to make a routine search b/c here there was no exigency or hot pursuit, but police had enough time to get a warrant



c. Safety



i. Brigham City v. Utah: Can enter home w/o warrant when safety issue
- Essential Facts: Police were called to check in on a nuisance issue of a neighboring house. Per Lapp, they unlawfully went in the backyard. From there, an officer saw a fight between two people. He opened the door, announced himself, yelled, and the fight stopped.
- Majority Holding & Rule: Police may enter a home w/o a warrant when they have objective reasonable belief that an occupant is seriously injured or imminently threatened with such injury. A warrant is not needed to save someone’s life.



d. Preventing Destruction of Evidence 
i. General Requirement: (1) Probable cause to believe evidence of a crime will be found + (2) Sufficient basis to believe that evidence will be destroyed

ii. Case Kentucky v. King: exigency + destruction of evidence 
- Essential Facts: Police officers went to the wrong apartment. Once there, they smelled burning marijuana, i.e. burning smell = destruction of evidence, and announced themselves. They then kicked down the door and took the individuals into custody.
- Majority Holding & Rule: Here, there is exigency due to destruction of evidence. If the police did not create the exigency by engaging or threatening to engage in conduct that would violate the 4th amendment, a warrantless entry to prevent the destruction of evidence is reasonable and thus allowed. Note, for exigency exception to apply, police cannot create the exigency, by say yelling “open the door or we will kick it down.” 



e. Limits on Exigency Circumstances
i. Case Welsh v. Wisconsin: gravity of offense + warrantless home search
- Essential Facts: A witness saw a car drive erratically by crushing onto the side of a field and the driver leaving and going home. The witness told the police. Officers suspecting DUI went to his home, forced entry w/o a warrant and arrested him. In Wisconsin, DUI is not an offense for jailtime.

- Majority Rule & Holding: The gravity of the offense matters to exigency determination when the police wants to enter the home w/o a warrant. Thus, if you cannot sentence someone for jail and it’s just a minor offense, there is no exigency to warrant a warrantless search of the home. 

I. Seizures and Arrests

a. Is a Warrant Needed for Arrests?


i. Case United States v. Watson: Probable cause to arrest in public
- Essential Facts: Informant had given officers information that Defendant was engaged in credit card fraud. When informant and Defendant met, officers were watching and waiting for informant to give them a sign that Defendant was about to do something fraudulent. Once he provided a signal, they arrested him.

- Majority Rule & Holding: If an arrest for a felony takes place in public, rather than in someone’s home, then officers need only probable cause and not a warrant. 



b. For What Crimes May a Person Be Arrested?
i. Case Atwater v. City of Lago Vista: Minor offense can allow arrest in public
- Essential Facts: Plaintiff Atwater was pulled over and later arrested for driving without a seatbelt and for failing to secure her two children in the car. 

- Majority Holding & Rule: If an officer has probable cause to believe that an individual has committed even a very minor criminal offense, the officer, may without violating the 4th amendment, arrest the offender.

- Cf. w/ Welsh v. Wisconsin: In Welsh, arrest had taken place for a DUI at Defendant’s home, while in Atwater arrest had taken place in public. Thus, threshold for arrest + probable cause lower when it happens in public. 


J. Seizures & The Automobile Exception


a. Case Caroll v. United States
i. Essential Fact: Federal agents arrested Defendant for transporting alcohol 

ii. Majority Holding & Rule: Probable cause is sufficient to seize a car and arrest the driver/passenger b/c it is not practical to get a warrant when a car can move quickly through different locations and jurisdictions 


b. Case California v. Carney
i. Essential Facts: Drug Enforcement Agency received an anonymous tip that the Defendant was selling marijuana from mobile home. They had previously received uncorroborated information/tip that same mobile home was used to sell marijuana for sex. Yet, not enough to stop here as not enough for probable cause. Agency kept Defendant under surveillance and watched him enter mobile home with a young man. After young man left, Agency questioned him and he said he got marijuana for sex. Now we have probable cause. Agency knocked, Defendant open, they entered, searched, and seized marijuana.

ii. Majority Holding and Rule: Probable cause is only needed for this type of search.
iii. Reasoning: There is a justification of potential exigency b/c of the ready mobility of vehicle AND reasonable privacy expectations are less because cars are subject to period inspections and licensing requirements such as the expiration of license plates or registration or stops by officers when certain car mechanics do not work like headlights. 



c. Searches of Containers in Automobiles



i. Case California v. Acevedo
- Essential Facts: Officer received tip about marijuana smuggling and selling to happen via a package to arrive from Hawaii. Officer observed apartment where all this was happening. He saw D go in and come out with a full bag which D placed in the trunk. Officer fearing to lose the evidence followed D, stopped him, and conducted a search of the trunk, finding marijuana.
- Majority Holding & Rule: An officer can search a container in the car (e.g. trunk) w/o a warrant if he has probable cause that a specific container within a car is in transit and contains contraband.

- Evolvement of Probable Cause: Probable cause can evolve if it goes to an entire car or if there is probable cause that once item is found that there may be more to be found. 

- Glovebox: As vehicle owners usually keep the registration in the glovebox, Police can always get in there unless ownership of the vehicle is not at issue.



d. Searches of Car Passenger’s Personal Belongings



i. Case Wyoming v. Houghton
- Essential Facts: Police stopped car after seeing it speeding and driving w/o a faulty brake light. While questioning the driver, police notice a syringe in driver’s pocket. Passenger also identified herself incorrectly. 

- Majority Holding & Rule: Police do not violate the Fourth Amendment when they search a passenger’s belongings inside an automobile that they have probable cause to believe contains contraband 

- Rationale: A passenger’s personal belongings, just like the driver’s belongings, the container attached to the car, or the glove department are “in” the car and the officer has thereby probable cause to search them for contraband 

K. Searches Incident To Arrest



a. Case Chimel v. California
i. Essential Facts: Police had a warrant to arrest Chimel. When they went to his house, the wife let them in, they found Chimel, arrested him, and conducted a complete search of the house, with items removed from drawers as well.
ii. Majority Holding & Rule: When an arrest is made, you can only search the person himself and the area within his/her immediate contract (grab area).
iii. Rationale: You can search the grab area b/c of danger to officers or destruction of evidence. A search warrant is needed to search the entire house. 

b. Smaller Items: When something can fit within something, e.g. drugs in a shoebox, you can look for items that would contain the suspected item.


c. Case United States v. Robinson
i. Majority Holding & Rule: A police officer may search a person incident to an arrest regardless of the crime that led to the crime.


d. Case Arizona v. Gant
i. Essential Facts: Defendant was arrested for driving w/ a suspended license. He was handcuffed and placed in his car. Police then conducted a search of his car.
ii. Majority Holding & Rule: The search violated 4th amendment law. Police may only search a vehicle incident to a recent occupant’s arrest if (1) the arrestee is within reaching distance of the passenger compartments at the time of the search OR (2) it is reasonable to believe that the vehicle contains evidence of the offense for which the person was arrested for (has to be related to the crime)
iii. Rationale: Defendant was no longer within reaching distance of anything in the car. Also, Defendant was arrested for a suspended license for which you can not argue to find things in the car.
iv. Acevedo: For the rule under Acevedo to apply, there has to be probable cause to find something like drugs or weapons, which here there was none.


e. Case Riley v. California
i. Essential Facts: Two defendants were arrested for different crimes and the police searched their phones for evidence of the crimes.
ii. Majority Holding & Rule: A search warrant is needed to search data on an arrestee’s cellphone. An exception applies if there is an exigency exception. 

L. Plain View



a. Case Coolidge v. New Hampshire
i. Majority Holding & Rule: (1) Police must lawfully be present when they see an item in plain view AND (2) the item must be immediately incriminating (probable cause to believe that it’s evidence or contraband)
ii. Other Rules: No warrant needed. However, you need to be lawfully present in a house or have lawfully seized a person in order for this to work. Also, if you have a search warrant to find something in a house and found it, then you can no longer search for other items in plain view.


b. Case Arizona v. Hicks
i. Essential Facts: Police entered a home without a warrant to investigate shots that he been fired. They came across a stereo and became suspicious that it was stolen, moved it, and radioed the product id number.
ii. Majority Holding & Rule: The plain view doctrine does not apply here. Probable cause is required if there is an unrelated search or seizure.

iii. Rationale: The search of the stereo was an invasion of the defendant’s privacy 


c. Case Minnesota v. Dickerson
i. Essential Facts: Police spotted D leaving a known crack house. When D saw police, he walked opposite direction. Officers stopped D and one officer performed a patdown search. He felt an object and believed that it was crack cocaine.

ii. Majority Holding & Rule: If a police officer can lawfully pat down a suspect’s outer clothing and feel an object whose contour makes its identity immediately apparent, there has been no privacy invasion. The police (1) must be lawfully present when they feel an item, AND (2) the item must be immediately incriminating by touch, i.e. probable cause need to believe it is evidence or contraband  

iii. Rationale: Just like police officers can seize things in plain view, they can also do so with plain touch. 


d. Clear Plastic Bag: Looking through a clear plastic bag is not a search.
e. Computer Searches: are permitted w/ a warrant and plain view applies to opening various folder


M. Consent

a. Requirement #1: Authority – was there authority for the consent? Was is actual or apparent?


i. Actual: Actual landlord, homeowner, tenant, car owner


- Case Georgia v. Randolph
+ Majority Rule & Holding: When you have co-tenants present and only one of them consents and the other one refuses, then not enough to have consent.
+ Exception: If only one of the co-tenants is present, and he consents to a search, then search is allowed




- Case Fernandez
+ Majority Holding & Rule: When the objecting co-tenants leave by choice or by lawful removal, then police can ask again for consent, then search is ok
ii. Apparent: Police reasonably believe that the person asked has authority to consent such as a manager of a restaurants 


- Even if police were wrong later, there belief is justified 



b. Requirement #2: Was the Consent Voluntary? 



i. Case Schneckloth v. Bustamonte
- Essential Facts: Police officer while making a routine traffic stop, asked to search D’s car even though he lacked probable cause. The brother of the car’s owner gave consent and the search resulted in finding three stolen checks.
- Majority Holding & Rule: It’s a question of fact whether consent was given voluntary under the totality of circumstances. 




ii. Totality of Circumstances Test

- Knowledge of ability to refuse consent (gov’t does not typically have to show this)

- Police behavior (are they yelling, pointing a gun at D)

- Subjective character of consenter (age, background, education)

- Custody (you can be in custody and consent)

- A warrant is actually involuntary obtained consent 
c. Scope of Consent: Is the search within scope or does it exceed the scope of the consent?

i. Objective Reasonable Standard: What would the typical officer understand the limits in scope to be when consent is given

ii. Limits

- Person consent can limit search by time and location

- Cannot look into locked container even if the container was located within scope

- Person consenting can withdraw the consent at any time

+ Yet, does not suppress any evidence found on the basis of consent

N. Terry Stop & Frisk: Reasonable Suspicion 


a. Differences Between Arrests and Terry Stops




i. Arrest: There must be probable cause

- Search Incident: If arrested, police can do a search incident to the arrest




ii. Terry Stop: There must be reasonable suspicion 

- Frisk: If stopped, a frisk is allowed only if there is reasonable suspicion that the person is armed and dangerous 
b. Case Terry v. Ohio
i. Essential Facts: After an experienced police officer observed two men outside of a store who kept walking to a store window, peering inside, and walking away, the officer approached the men, identified himself, grabbed the Defendants, spun him around, and patted down his outer clothing to determined whether the Defendant was armed. A gun was found. The officer never placed his hand beneath the Defendant’s outer garments.

ii. Majority Holding & Rule: Where a police officer observes unusual conduct, which leads him reasonably to conclude in light of his experience that the person may be armed and presently dangerous, and he identified himself to that person and makes reasonable inquiries, he is entitled for his protection and of others to conduct a carefully limited search of the outer clothing to discover weapons which might be used to assault him.

iii. Rationale: Officer need not to be absolutely certain that the suspect is armed. Rather, the focus is on the reasonable inferences drawn by the officer in light of his experience. No warrant is needed b/c this is based on police observations in light of his experience (just day-to-day policing). This is also effective crime prevention. 

iv. Permissible Scope of Terry

- Can reach into the pockets only if reasonably felt something while patting down the outer clothing

- Time of stop is limited 


c. Differences Between Search and Arrest




i. Movement
- Case Dunaway v. NY: If suspect has been moved to the police station, then this is not a stop but an arrest

- Case Florida v. Royer: Taking suspect from public area of airport to a room is an arrest

- Case Hayes v. Florida: Taking suspect to the police station house for fingerprinting is an arrest




ii. Duration
- If the Terry Stop lasts more than 30 minutes, then likely to be an arrest

- Case US v. Place: Detaining a person’s luggage for more than 90 minutes was a seizure

- Case US v. Sharpe: Defendant was detained for 30-40 minutes however this was due to delay of arrival of drug enforcement agents. Court held that this was a stop 




iii. Use of Force




- The more force is used, the greater the likelihood that an arrest





- Gun pointed at suspect? Handcuffs?



d. Case US v. Arvizu
i. Essential Facts: Border patrol agent stopped a vehicle based on suspicion that Defendant was carrying contraband. The car was traversing near the border, using a route used by smugglers, the driver slowed down when he saw the officer, the kids legs were elevated holding something down, the van was registered with an area that is known to have smugglers. When stopped, agent found marijuana
ii. Majority Holding & Rule: The officer had reasonable suspicion given the series of acts and his experience, warranting further investigation.

iii. Rationale: While each of the acts by themselves may be innocent, taken together with the officer’s experience, there is probable cause to further investigate.



e. Case Illinois v. Wardlaw
i. Essential Facts: Four police cars were driving through a high drug area. The officer in the last car witnessed Defendant standing by a building and holding a bag that was not transparent. When Defendant looked at the officer/car, he began running away. Police stopped him, and did a pat-down search finding a gun. 

ii. Majority Holding & Rule: The police had reasonable suspicion to stop the defendant. He was running away from them, after observing them, in a high drug trafficking area, carrying a non-transparent bag. 
iii. Test: Flight/Evading + something else that makes it a lawful arrest. Flight in a high crime area can make it reasonable suspicious. 



f. Case Heien v. North Carolina
i. Essential Facts: Unbeknownst to the police officer, he thought that it was the law that a car needs to have two function break lights. On these grounds, he stopped a car. One of the passengers was reacting nervously and was providing inconsistent reports. The officer asked for consent to search the car, which he received and found a sandwich bag of cocaine.
ii. Majority Holding & Rule: An officer can make a reasonable mistake of law so that the stop is still lawful.

iii. Rationale: Only reasonable, rather than perfection is needed. The mistake must be that of a reasonable man. Mistakes have to be objective reasonable. The statute framed it in a way where it’s reasonable to make a mistake. Also, the Defendant was not contesting the ticket for a break light but the cocaine trafficking. 


O. Reasonable Suspicion & Tips



a. Case Alabama v. White
i. Essential Facts: Police received an anonymous tip that Defendant would be leaving her apartment, carrying in a briefcase cocaine and heading to a motel using a specific route. Police observed Defendant leaving apartment without briefcase but behaving for the rest of time until arrest and detection of cocaine in briefcase as suggested by the tip.

ii. Majority Holding & Rule: Considering the totality of circumstances, police had reasonable suspicion to stop defendant. The tipster was able to predict future behavior. 

iii. Test: Tips about future behavior + corroboration = reasonable suspicion.

iv. Rationale: Reasonable suspicion is a lower standard. Here, there was inside information that general public would not know. The information was specific in that it predicted future behavior.


b. Case Florida v. J.L.
i. Essential Facts: Police received an anonymous tip that that a young black man wearing a plaid shirt and standing a particular bus stop had a gun. Police stopped at the station, frisked the guy that matched the tip, and found a gun.

ii. Majority Holding & Rule: The tip needs to have indicia of reliability to warrant reasonable suspicion. Here there was none. The stop and frisk was not justified.

iii. Reasoning: No predictive information was given by tipster, no information known about the gun or about the defendant. Ginsburg says only for airports, schools, and bomb threats would this limited information be enough. 



c. Navarette v. CA
i. Essential Facts: Tipster called 911 and reported that a driver had just run her off the road, was driving dangerously, and provided the driver’s make, model, color, and license plate number to the police. A police officer saw the car, followed it for five minutes, and even though car did not make any unlawful moves, police stopped him. Officer smelled marijuana, searched the car, and found it. 

ii. Majority Holding & Rule: The officer had reasonable suspicion to stop the car b/c of suspicion that he was drunk driving.  The 4th amendment allows brief stops when the officer has a particularized and objective basis for suspecting the particular person had engaged in criminal activity. 

iii. Rationale: The tipster was reliable because she was an eyewitness. The timeline of the events was reliable. The incident was reported immediately. She used the 911 system. Truck had run off tipster which may be indicative of drunk driving. 

P. Special Needs Searches



a. General Outline
i. The search must service as its immediate purpose an objective distinct from the ordinary evidence gathering associate w/ crime investigation


- what is the primary purpose? if safety, then ok

ii. Circumstances make a warrant and probable cause inapplicable

iii. The search must be reasonable, considering the following factors:


- the weight and immediacy of the gov’t interest

- the nature of the privacy interest allegedly compromised by the search

- the character of the intrusion imposed by the search, and

- the efficacy of the search in advancing the relevant gov’t interest



b. Case Michigan Dep’t of State Police v. Sitz
i. Essential Facts: Michigan State Department had organized a check point to determine if drivers were intoxicated 

ii. Majority Holding & Rule: No violation of 4th amendment

iii. Rationale: The checkpoints include everyone not just a specific group for the purpose of safety on the road as confirmed by media. The state wants to prevent drunk driving, that system can reasonably advance that interest, and there is no great intrusion on privacy



c. Checkpoints at Border or for TSA purpose are lawful


d. Case City of Indianapolis v. Edmond
i. Essential Facts: Indianapolis set up check points where the police stopped pre-determined cars, inspected the drivers for impairment, and a dog would sniff around the car

ii. Majority Holding & Rule: This search violated the 4th amendment b/c the primary purpose was to detect criminal activities and not safety. 

iii. Rationale: The primary purpose has to be safety rather than detecting criminal activity.



e. Case Ferguson v. City of Chareleston 

i. Essential Facts: Hospital administered drug testing policy on pregnant women, whereby hospital w/o probable cause and consent, had their urine specimen taken to test for cocaine. Ten who had tested positive were arrested.
ii. Majority Holding & Fact: This is an unlawful search and does not fit within the special need category. The primary purpose is to use law enforcement to coerce the patients into substance abuse treatment.

iii. Rationale: Immediate objective was to generate evidence for law enforcement purposes. The medical purpose is just pretext. Also, law enforcement is extensively involved at every stage of the policy. 



f. Case US v. Knights
i. Essential Facts: Defendant was on sentenced to probation and had agreed to searches of his person and property without a warrant or reasonable cause. He signed this. A detective suspected that Defendant had engaged in vandalism. He also saw Defendant carrying three cylindrical items when leaving his apartment, thinking these were bombs. On that basis, he searched Defendant’s apartment w/o a warrant.
ii. Majority Holding & Rule: The search did not violate the 4th amendment. When on probation, only reasonable suspicion is needed to search the defendant’s home.



g. Case Samson v. California
i. Essential Facts: Police officer stopped Defendant who was on parole, conducted a search on him and found drugs.

ii. Majority Holding & Rule: The search did not violate the 4th amendment. It must be a stated condition of parole. Just being on parole does not make suspicionless searches ok.
iii. Rationale: People on parole have less privacy expectations. State’s interests are substantial in supervising parolees b/c they are more likely to commit criminal offenses.


Q. Inventory Searches



a. Case South Dakota v. Opperman
i. Essential Facts: The city ticketed twice, and then eventually towed a car parked in an unlawful spot. At the impound lot, the officer saw and watch and property inside the car. He had it unlocked, performed an inventory search, and found drugs in the unlocked glove compartments. D was arrested for possession of drugs.

ii. Majority Holding & Rule: Police inventory searches of a closed glove compartment does not require a warrant, probable cause, or reasonable suspicion. Where the process is aimed at securing or protecting the car and its contents it is considered reasonable.

iii. Rationale: These inventory searches (1) protect the owner’s property while it remains in police custody, (2) protect the police against claims over lost or stolen items, (3) protect the police from danger. Also, the reasonings from other cases as to searching a car apply.


b. Case Illinois v. Lafeyette
i. Essential Facts: After Defendant was arrested for disturbing peace at public place, police searched the bag Lafeyette was carrying and found drugs. 
ii. Majority Holding & Rule: When brought to the station for booking, an administrative inventory search to deter claims of loss or ensure safety is arrested. However, you need an arrest and a booking.


R. Protective Sweeps



a. Case Maryland v. Buie
i. Essential Facts: Police obtained a warrant to arrest Defendant for armed robbery and went to his home. After arresting Defendant is the basement of his house, they continued looking through the basement and in plain view found the clothing that the Defendant was wearing when he robbed the store.
ii. Majority Holding: The subsequent search of the basement did not violate the 4th amendment. It was a protective sweep which is a quick and limited search of the premise, incident to an arrest and conduct to protect the safety of the officers.

iii. Rule: If reasonable suspicion warrant that something or someone poses danger, then protective sweeps are warranted. Scope of the sweep is limited to spaces immediately adjoining the place of arrest from which an attack could be immediately launched. 

iv. Rationale: There was still an inherent risk present after the arrest. It was not a full search. 


S. Administrative Searches of Business Premises


a. Case New York v. Burger
i. Essential Facts: Police entered a junkyard owned by defendant. Defendant did not have license or a record book for inventory. He made no objection to the inspection. Police found stolen cars.

ii. Majority Holding: A statute allowing warrantless searches of closely regulated businsses is lawful because the gov’t interest is higher than individual privacy ones.
iii. Rule: A statute is reasonable, if (1) there must be a substantial gov’t interest, (2) warrantless inspection must be necessary to further the regulatory scheme/gov’t interest; (3) the inspection program must provide a constitutionally adequate substitute for a warrant, i.e. notice (need to tell owner that (a) search is being made pursuant to the law and has properly identified the scope and (b) must limit time, space, and scope of search) 

iv. Rationale: Expectation of privacy different in business than in home as some are closely regulated businesses that require a license, a police book, and person is subject to criminal penalties if breaking a law. Here, the statute provides notice like a warrant would. NY has a substantial interest to prevent auto theft. 


T. Reasonable Suspicion & Profiling


a. Case US v. Sokolow
i. Essential Facts: Defendant, while traveling from Hawaii to Miami fit the profile of a drug smuggler: bought ticket in cash, used his mother’s last name, did not check luggage, spent 20 hours traveling and stayed only 48 hours in Miami, was young and dressed in a black jumpsuit with gold jewelry. Drug agents stopped him, had a dog sniff done, and agents secured search warrant for his bags.

ii. Majority Holding & Rule: To profile someone, reasonable suspicion is needed. However, officers still need to provide factors, aside from profile, to lead to a conclusion.  


b. Case US v. Brignoni-Ponce
i. Essential Facts: Agents conducted roving patrol stops near border and used their headlights to illuminate on passing cars. They stopped a car because men in car looked Mexican to agent and thereby suspicious to be illegal residents. 

ii. Majority Holding: Reasonable suspicion is needed for these kinds of stops (Terry stops). Here, agents had no reasonable suspicion as race alone not enough. 
iii. Rule: You need a number of factors, which race can be one of, to have reasonable suspicion to stop the car. Factors include characteristics of the area, proximity to border, driver’s behavior, size of car, and race. 

U. Reasonableness Use of Force



a. Use of Deadly Force



i. Deadly force may be justified to prevent an escape, if:

- (1) there is probable cause that suspect has committed a crime and seizure of the suspect is needed, and
- (2) officer has probable cause to believe that a suspect poses a threat of serious physical harm to the officer or others, or
- (3) officer has probable cause to believe that a suspect has committed a crime involving the infliction or threatened infliction of serious physical harm


+ no need to show that suspect is armed

+ if feasible, officer should warn suspect before using deadly force

+ property crimes such as burglary do not fall within this rule



b. Case Tenesse v. Garner
i. Essential Facts: Police reported to a burglarly. Once at the property, one officer went around the house and saw the defendant. He told the defendant to stop. He did not see the defendant carrying a gun. When the defendant climbed up a fence, the officer shot him.
ii. Majority Holding & Rule: This is a seizure. A police officer cannot seize an unarmed non-dangerous suspect by shooting him. See above for rule.



c. Case Graham v. Connor
i. Essential Facts: After Plaintiff took his friend to a store to get insulin 
and was rushing in and out of the store, an officer stopped him to see what’s going on getting suspicious as to why Plaintiff was going in and out. During the incident, Plaintiff sustained injuries including a broken foot and shoulder injuries.

ii. Majority Holding & Rule: All claims where law enforcement have used excessive force (deadly or non-deadly) in the course of an arrest, investigatory stop, or seizure of a free citizen should be analyzed under the 4th amendment and its reasonableness standard.

iii. Test: Amount of force that is reasonable depends on totality of circumstances

- Factors: severity of crime at issue, whether suspect poses immediate threat, whether suspect actively resists police, whether suspect attempts to avail


V. Exclusionary Rule



a. Concept
i. Forbids the introduction of evidence uncovered by the gov’t based on a violation of the 4th amendment

- When officers searched or seized w/o a warrant, probable cause, or reasonable suspicion, any evidence uncovered is inadmissible

- Does not prevent the use of unlawfully seized evidence to impeach a testifying Defendant

ii. Test: While a 4th amendment violation is needed, you also exclude the evidence only when the benefits of exclusion outweigh the costs of exclusion 

- Benefits of Exclusion: Deterrent effect on bad law enforcement behavior 

- Cost of Exclusion: Criminal goes free 



b. Case Weeks v. US
i. Essential Facts: After the Defendant was arrested w/o a warrant, the police went to his house and searched it w/o a warrant and seized property.

ii. Majority Holding & Rule: Evidence has to be excluded per exclusionary rule. This for now only concerns federal courts. 



c. Case Mapp v. Ohio
i. Essential Facts: Officers searched a home against the consent of the Defendant and when asked for a warrant showed her a fake one. They seized incriminating evidence unrelated to the alleged reason of their initial search.

ii. Majority Holding & Rule: The exclusionary rule will also apply to the States b/c it is part of the 4th amendment, the 14th amendment incorporation doctrine, and it is logically and constitutionally necessary. 


d. Exceptions to Exclusionary Rule 



i. Case US v. Leon
- Essential Facts: After surveilling a number of defendants and their house for alleged drug trafficking, Police submitted an affidavit to a magistrate judge to get a warrant. Warrant was granted, search and arrests were made. However, the intermediate court later said that there was not enough probable cause pleaded in the affidavit to get a warrant. 

- Majority Holding: The evidence will be admissible b/c the officer reasonably relied in good faith on the warrant. 

- Rule: The good faith exception should apply.

- Rationale: The costs of letting free a criminal are higher than any benefits achieved b/c there would be no deterrence here as the officers did not fabricate anything in the affidavit. 

- Grounds for Exclusion:

+ Police affidavit misled the court with information that was false or would have been known to be false but for reckless behavior 

+ Magistrate judge wholly abandoned his role

+ Warrant is lacking greatly in probable cause that it is not reasonable to rely on it (bare bones affidavit)

+ Warrant is lacking in particularity (e.g. area to search) that it is not reasonable to rely on it 




ii. Case Herring v. US
- Essential Facts: A county clerk incorrectly told an officer that she had found an active warrant in the computer system for the Defendant. The officer relied on that information and arrested the Defendant and searched his car. 

- Majority Holding: The search and arrest did not violate the 4th amendment.

- Rule: The exclusionary rule only applies to deliberate or reckless violations of the 4th amendment to those that are result of systematic government policies. It does not apply to negligent or good faith exceptions of the 4th amendment.

- Rationale: The exclusionary rule serves to deter deliberate, reckless or grossly negligent conduct, which here there was none. Here we had a negligent mistake. 


W. Non-Application of Exclusionary Rule

a. Standing: Defendant has standing to challenge a 4th amendment violation if:

i. Police conduct intruded on a reasonable expectation of privacy, and
ii. The challenger is a defendant in the criminal action in which illegally obtained evidence is offered

- Case Rakas v. Illinois
+ Essential Facts: After the police officer pulled over a car that fit the description of a car used for a robbery, he arrested the drivers and passengers for having weapons in their car. The passenger did not drive the car, nor owned it, and yet tried to suppress the evidence. 
+ Majority Holding: Defendant could not challenge the search b/c he was not the owner of the things seized and searched.

+ Rule: Standing is needed to challenge a search or seizure which depends on a property right and having a legitimate privacy interest in the invaded space. 





- Case Minnesota v. Carter
+ Essential Facts: After police received a tip about a drug transaction to take place in an apartment, police went to it, peered into the apartment through a crack in the blind and observed defendants putting cocaine in the bag. The apartment belonged to a woman. Defendants were from another state, had no relationship with the woman, and just were there for the drug transaction. 
+ Majority Holding: The search did not violate the 4th amendment rights of the defendant b/c they had no legitimate privacy interests in the house of someone else. There was only a fleeting and insubstantial connection with the house. 

+ Rule: Short term visits for business transaction do not get protection. Rather, it was has to be overnight sleeping.

+ Factors: (1) Duration of Stay; (2) Purpose/Activity in Home; (3) Type of Property; (4) Previous connections to owner 



b. Independent Source

i. Rule: Even if the police obtained evidence in violation of the 4th amendment, it is still admissible, if obtained through a source independent of the police misconduct and is untainted by the illegal search of the police. There would be no deterrence on police activity if a wholly separate search found the evidence.

- Case Murray v. US:
+ Essential Facts: While police officers had defendants under surveillance, they observed a warehouse. Without a warrant, they went inside a warehouse and observed burlap-wrapped bales. They applied for a warrant without mentioning they had seen the contents of the warrant. They reentered the warehouse and seized the marijuana.
+ Majority Holding: The agents decision to seek the warrant must be based on evidence showing that they obtained the information about the marijuana in the warehouse through an independent source.

+ Rule: The evidence must be rediscovered through an independent source to be admissible. 



c. Inevitable Discovery
i. Rule: If the police can show that they inevitably would have discovered the evidence through lawful means, then the exclusionary rules does not bar admission. Burden is on prosecution to show based on clear and convincing evidence that body would be found.  






- Case Nix v. Williams
+ Essential Facts: After a 10-year-old girl was kidnapped, killed, and here body was hidden, 200 people divided themselves up to search the area where the police believed the body could be found. In the meantime, the defendant surrendered himself to the police. While in the police car, the officers interrogated the defendant to find the body. The defendant eventually showed them the location. His attorney tried to suppress the evidence based on unlawful interrogation. 

- Majority Holding & Rule: The evidence should not be suppressed. If the police can show that they inevitable would have discovered the evidence, without violation of the 4th amendment, the exclusionary rule does not apply and the evidence is admissible.

- Rationale: A search party would have found the body regardless. Consider the search grid, start of search, etc.



d. Inadequate Causal Connection: Attenuation of the Taint
i. Rule: If the link between the illegal police act and the evidence is attenuated, then the evidence is admissible. 




- Case Brown v. Illinois
+ Essential Facts: Without a warrant or probable cause, police was camping inside the Defendant’s apartment and had searched it. When D arrived, they arrested him at gunpoint. At the police station, Defendant got his Miranda warning. Defendant made incriminating statements during the interrogation. Defendant claimed that the arrest was unlawful. 

+ Majority Holding: Giving the Miranda warnings did not break the connection between the unlawful arrest and search and the incriminating statements, as these statement were the fruit of the poisonous tree. Benefits of deterrence outweigh cost here)

+ Rule: In order for the causal connection to be broken, there must be an act of free will by the Defendant.

+ Test: 

(1) Temporal proximity of arrest and confession (here less than two hours); 

(2) The presence of intervening circumstances such as acts of free will (here nothing happened other than the Miranda warnings)

(3) The purpose of flagrancy of the misconduct (the purposefulness of the illegal 4th amendment search)





- Case Utah v. Strieff
+ Essential Facts: Detective was surveilling a residence for drug trafficking and observed people getting in and out. After observing the Defendant leaving the residence, the detective he stopped the Defendant at a parking lot. At this point, there was not enough reasonable suspicion for a Terry stop. Detective asked for Defendant’s ID, radioed in the dispatcher, who informed him that there was an outstanding arrest warrant on Defendant for a traffic violation. The detective arrested the Defendant, searched him, and found drugs. 

+ Majority Holding & Rule: The evidence seized is admissible b/c the officer’s discovery of the arrest warrant attenuated the connection between the unlawful stop and the evidence seized at the arrest. 

+ Rule: Evidence is admissible when the connection between the unconstitutional police conduct and the evidence is remote or has been interrupted by some intervening circumstance. 

+ Rationale: Intervening event was the discovery of the arrest warrant. (1) The temporary proximity between the unlawful stop and the discovery of the evidence was short; (2) There was an intervening circumstance which was the arrest warrant which predated the investigation; (3) The purpose and flagrancy of the official misconduct was negligent b/c his decision to make the stop was mistaken.  


X. DNA Testing



a. Case Maryland v. King
i. Essential Facts: In 2003, Defendant had broken into a woman’s house. Police did not catch him but caught his DNA. In 2009, Defendant was arrested for an unrelated assault. When the DNA was taken during booking, it matched the DNA of the 2003 rape.

ii. Majority Holding & Rule: DNA identification of arrestee is a reasonable search that can be considered part of a booking procedure. When officers make an arrest supported by probable cause and they bring the suspect to the station to be detained in custody, taking and analyzing a check swap of the arrestee’s DNA is a legitimate police booking procedure. 

iii. Rationale: There is no independent suspicion required to justify the additional search of your body and seizure of your DNA beyond the arrest. That is, the gov’t does not have to provide any evidence at all that the cheek swab will produce evidence of criminality. It is a lawful suspicionless search.

Y. Cell Site Location Testing



a. Case Carpenter v. US
i. Essential Facts: Gov’t was using data collected through cell-site locations on tracking and determining the locations the defendant had been based on using his cell phone. 
ii. Majority Holding: This was a section b/c the gov’t acquired from a wireless carrier historical locations where D has been, which D had a reasonable expectation of privacy. 

iii. Rule: Just b/c that information was provided by a third party, does not make it lawful. An individual maintains a legitimate expectation of privacy in the record of physical movements as captured through cell-cite location information. 


Z. Juveniles & 4th Amendment



a. Case New Jersey v. TLO
i. Essential Facts: Two teenage girls were found smoking in a school’s bathroom. The girls were caught and the school principal searched one of the student’s purses and found cigarettes, marijuana, and a scheme to distribute. 

ii. Majority Holding: The search did not violate the 4th amendment.

iii. Rule: Only reasonable suspicious needed to conduct a school search of a student.

iv. Test: 


- (1) was the action justified at its inception

+ are there reasonable grounds for suspecting that the search will turn up evidence 

- (2) was the search as conducted reasonably related in scope to the circumstances which justified the interference is the first place

+ are the measures adopted to the objective of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction 


b. Case Safford v. Redding
i. Essential Facts: A tipster had alleged that a student was carrying prescription medication without a prescription against the policy of the school. The student was stripped down with nothing found. 

ii. Majority Holding: The search violated the 4th amendment right of the student. It was excessive. 

iii. Rule: To do this type of a search, you need a different level of justification on part of the school officials. A prescription pill does not warrant this kind of a search. 

iv. Rationale: The content of the suspicion failed to match the degree of the intrusion. There was only a limited threat of a specific drug which did not pose a danger. 

II. Fifth Amendment
A. Text: “No person shall be compelled in any criminal action to be a witness against himself, nor deprive any person of life, liberty, or property, w/o due process of law”
- Rule Statement: Protects against self-incrimination and requires due process.

B. Rule Statements
C. Case Synopsis 

1. Involuntary Confessions: Due process requires that any confession be voluntary in order to be admissible as evidence.
a. Requirements: (1) Coercive State Conduct + (2) Overbear Suspect’s Will

- Types of Coercion: physical brutality, long interrogations, deprivation of basic necessities, threat of force, psychological tactics, promises or lies (some lies are ok, but police cannot go too far)  

b. Determining Whether a Confession is Voluntary
- General Rule: The prosecution has the burden to prove that a confession is voluntary in order to admit it into evidence. The totality of the circumstances is considered, incl. the following factors: (1) the length of the interrogation and if the suspect was deprived of basic needs, (2) the use of force or threat of force, (3) psychological pressure tactics, (4) deception, (5) the age, level of education, and mental condition of the suspect.
c. The Length of the Interrogation and If the Suspect is Deprived of Basic Needs


- General Rule: Once over 5 hours then considered involuntary

- Case Ashcraft v. Tennessee: Suspect was not permitted to sleep for 36 hours, thereby confession deemed involuntary

- Case Payne v. Arkansas: Suspect was not given food for 24 hours, thereby confession deemed involuntary 

d. Use of Force or Threat of Force

- Case Brown v. Mississippi
· Essential Facts: Defendants were found guilty of murder and sentenced to death. Defendants claimed that they confessed b/c they were tortured and beaten.

· Holding: Confessions induced by violence are coerced and thereby inadmissible as they also are not consistent with the Due Process Clause. 

- Case Arizona v. Fulminate
· Essential Facts: D was suspected to have killed an 11-year-old girl. Two years later, D was convicted for an unrelated crime. Another inmate, who was a paid FBI informant, told D that he would protect him from other inmates who had planned to harm D, if D confessed.

· Holding: Defendant was forced to confess in order to avoid a credible threat of physical violence. Threats of violence are enough to make confession involuntary
e. Psychological Pressure Tactics

- Case Spano v. New York
· Essential Facts: D turned himself in, after killing a man. D had a history of emotional instability. His attorney told him not to speak to anyone. At night, police interrogated D, asking him questions, but he said not w/o my attorney. Then, police asked D’s old fried, who had now become an officer to get a confession out of D. That old friend played to D’s sympathies and told that he would get fired, if D did not confess.

· Holding: The confession was coerced b/c D’s will was overborne by official pressure, fatigue, and sympathy falsely aroused. They used his friend to overcome his will. 

f. Deception 

- Case Lynumn v. Illinois: D was told that would not be prosecuted for marijuana sale if she cooperated. But if she did not, she would face 10 years of prison and would have her child taken away. The confession on the marijuana sale was coerced.

- Instances of No Deception

· We found your DNA at the crime scene

· Constructing evidence, such as walk into room w/ a stack of paper 

g. The Age, Level of Education, and Mental Condition of a Suspect

- Case Payne v. Arkansas: Confession made by a suspect w/ a fifth-grade education was involuntary.

- Case Culombe v. Connecticut: Confession by illiterate suspect w/ low intelligence was involuntary. 

- Case Colorado v. Connelly
· Essential Facts: D was mentally ill. He killed a young girl. The next day he went to officers and confessed. He was given his Miranda warnings afterwards, and continued his confession. After meeting his attorney, he told him that voices in his head told him to confess. 
· Holding: The confession was not involuntary because there was no police coercion. A statement made by a mentally ill suspect is not involuntary if there is no 

coercive behavior by police. 

2. Invoking the Privilege Against Self-Incrimination: A Person has the right to refuse to incriminate himself in giving testimony in civil or administrative proceedings

- Requirements: “To qualify for the 5th Amendment privilege, a communication must be (1) testimonial, (2) incriminating, and (3) compelled.” (Hibibel). Also, only an individual, not an entity can assert it. 

a. Requirement #1: Testimonial


- Case Schmerber v. California
· Essential Facts: D crashed his car into a car and injured himself and the passenger. At the hospital, police wanted to know if he was intoxicated at that time. They took a blood draw (side: note search, but ok under exigency b/c alcohol blood levels will decrease) against his will. The result was that he was intoxicated.
· Holding: The privilege only protects testimonial or communicative evidence and not real or physical evidence such as a blood sample, handwriting exemplars, or voice samples. 

- Case US v. Wade: Police lineup is not testimonial.

- Case Doe v. US: Merely compelling a person to sign an authorization form is not testimonial. To be testimonial, the communication must explicitly or implicitly relate a factual assertion or disclose information.

b. Requirement #2: Incriminating
- Case Ullman v. US: If a statement could lead to civil liability to social stigma it does not trigger the privilege. Rather, the statement has to lead to criminal liability.

- Case Hiibel v. Sixth Judicial: Disclosing one’s identity is not an incriminating statement. A name may be a link to a crime, but is not evidence of the crime itself.

c. Requirement #3: Compelled


- Rule: The statement must be forced or compelled. 
- Case McKune v. Lile: There is no violation of the privilege when requiring a prisoner to seek admission to a sex offender rehabilitation program and thereby implying he a crime was committed

3. Miranda: A person in custody must, prior to interrogation, be clearly informed that: (1) he has right to remain silent; (2) anything he says can be used against him in court, (3) he has the right to the presence of an attorney, and (4) if he cannot afford an attorney, one will be appointed for him if he so desires. 
- D may waive these rights, provided the waiver is made voluntarily, knowingly, and intelligently 

· Any evidence that D was threatened, tricked, or cajoled into a waiver will show that D did not waive his right voluntarily 

- If D indicates in any manner and at any stage that he wishes to consult with an attorney before speaking, there can be no questioning

· Attorney’s presence can prevent police coercion and accuracy of testimony

- If D is alone and indicate in any manner that he does not want to be questioned, police cannot question him 


a. How to Give Warnings



- Case Duckworth v. Eagen
· Essential Facts: D suspected of attacking a woman. Before his interrogation, police read a waiver form that advised him of his Miranda right, also stating: “we [the police] have no way of giving you a lawyer, but one will be appointed for you, if you wish, if and when you go to court.” D signed the waiver. Later, D claimed that the waiver did not clearly convey D’s right to consult w/ an attorney.
· Holding: The warnings do not have to be given verbatim, as long as the substance of the warning is there. The inquiry is whether the warnings reasonably convey to the suspect his right. 
b. Requirement #1 In Custody
- Case Orozco v. Texas: A person who has been arrested is in custody, even if at his home. Thus, Miranda warnings must be given. 
- Case Oregon v. Mathiason
· Essential Facts: D was suspected of burglary. Police left note to see them. He called and appeared at the police station. He went into an office w/ an officer. He was told he is not under arrest, but suspected of burglary. Officer falsely claimed that D’s fingerprints were found, which caused D to confess. After confession, Miranda warnings were given.

· Holding: D was not in custody because the detention was voluntary, his freedom to leave was not restricted, the questioning was short, and he was able to leave. Determining whether a person is in custody is an objective standard, i.e. whether a reasonable person under the circumstances would feel that he was free to terminate the interrogation and leave. If a person is deprived of his freedom in any significant way, he is in custody. Subjective views such as the officers intentions are not considered.

- Case Berkemer v. Mccarty
· Essential Facts: Officer stopped D for weaving in and out of traffic. When Officer noticed D had trouble standing, he performed a sobriety test, which D failed. Without giving Miranda warnings, Officer then asked D if he had been drinking, and D admitted to recent drinking and drug use. 
· Holding: Miranda warnings are not needed for a routine traffic stop because  it is presumptively temporary and brief, and the motorist knows that he will soon be on his way, therefore there he does not feel unduly coerced. However, Miranda warnings must be given if the police arrest a person for committing a misdemeanor and ask him questions. 
- Case Maryland v. Shatzer
· Essential Facts: D was questioned while incarcerated in prison.

· Holding: Incarceration does not constitute being in custody. It does not create the coercive pressures identified in Miranda. He was not incommunicado. He was not isolated w/ the police. 
c. Requirement #2: Interrogation

- Case Rhode Island v. Innis: 

· Essential Facts: D was arrested for kidnapping. Unbeknownst to the police that D was listening in, as they were commenting about the danger a hidden gun would present if a handicapped child stepped on it. This resulted the suspect to lead them to the weapon. 
· Holding: Interrogation refers to express questioning or any words or actions by the police that police should know are reasonably likely to elicit an incriminating response from the suspect (focusing on perception of the suspect). Here, there was no express questioning b/c it was a dialogue between the officers. Also, there is no evidence that the officers were aware that D was peculiarly susceptible to an appeal to his conscience. 
- Case Illinois v. Perkins
· Essential Facts: Police placed an informant and an undercover 
agent inside D’s cell. They falsely told D that they should team up and escape. One of them made a statement if D was burglar. This led D to share that he was a murderer.

· Holding: This was not an interrogation under Miranda b/c it does not apply where interrogation is by an informant who the defendant does not know is working for the police. If D does not know that he is being interrogated by the police, there is no coercive atmosphere to offset. Miranda forbids coercion, not strategic deception. Coercion is determined from perspective of suspect.
d. Waiving Miranda Rights

- General Rule: The gov’t must show by a preponderance of evidence that the detainee made the waiver knowingly, intelligently, and voluntarily. 

· Knowingly – being told Miranda rights

· Intelligently – stating understand of Miranda rights

· Voluntarily – speaking w/o coercion (like due process inquiry)

· Totality of Circumstances Approach: age, education, background, intelligence, whether D has the capacity to understand the warnings, the nature of the rights, and the consequences of waiving them 

- Case North Carolina v. Butler
· Essential Facts: D was arrested and convicted for kidnapping. After his arrest, D was given his Miranda warnings. He was giving a form that he could sign to waive his rights. He refused to formally sign and waive his rights, but agreed to talk to the police. He made self-incriminating statements. He never asked for an attorney or a right to remain silent.
· Holding: There are two types of waivers – express and implied. Here, D waived his rights implicitly by speaking to the police and make incriminating statements in light of his understanding of his rights. Mere silence is not enough to waive right.
- Case Moran v. Burbine
· Essential Facts: After D’s arrest, D hired an attorney. Unbeknownst to D, Attorney called prison and told police not to question D. D was not told about this.
· Holding: There was no constitutional violation of D’s rights. Events occurring outside of the presence of the suspect and entirely unknown to him can have no bearing on the capacity to comprehend and knowingly relinquish rights.  

- Case Spring v. Colorado: Police does not have a duty to inform a suspect of the nature of the crime for which he or she is under suspicion. 

- Case Berghuis v. Thompson
· Essential Facts: D was interrogated about his involvement in a murder. Some of the form w/ the Miranda warnings was read by D. Another half was read out loud by the police. Police asked D to sign waiver, but D refused. D was interrogated for 3 hours. He never stated that he wanted counsel or use his right to remain silent. He gave a few and short answer, and on occasion nodded his head. Then, he was asked whether he prayed that God forgave him for shooting the victim, and D said yes. 
· Holding #1: D did not invoke his right to remain silent. He made some ambiguous statements. However, to invoke the right, it has to be explicit, unambiguous, and unequivocal which helps the officers with proof. Until D unambiguously invokes or asserts his right to remain silent, police can ask him questions. Once he provides an answer, he waves that right implicitly. If he just remains silent, there is no waiver and police can continue to ask him question.  

· Holding #2: D also waived his rights b/c (1) he understood his rights (he received a written copy, could read and understand English, was given time to read it, read the statement out loud) (2) he waived it as he responded to the police’s question about God  (he could have said nothing) (3) and there is no evidence of police coercion to find involuntariness (does not claim police threat of force or use of force, interrogation in regular room, no deprivations of basic needs). 
e. Public Safety Exception to Miranda


- Case New York v. Quarles
· Essential Facts: Victim described rapist to police. Inside a supermarket, police saw the rapist. Police caught and frisked him, but he did not have the gun on him. W/o giving the Miranda warnings, they asked him about the location of the gun. D told them. After seizing the gun, they gave him the warnings. 
· Holding: Officer was justified to ask D about the location of the gun w/o given the Miranda warnings. The arrest and questioning were virtually contemporaneous, and the police were reasonably concerned that the gun might be found and cause injury to an innocent person. When the need for answers to questions in situations posing a threat to the public safety outweighs the need for the prophylactic rule protecting the Fifth Amendment’s privilege against self-incrimination, no Miranda warnings are necessary, and the public safety exception applies. Note, public safety exception does not only apply to guns, can be also needles – just has to be an imminent safety threat within that space of time and the scope of questions have to be limited to secure safety. 
f. Right to Remain Silent

- General Rule: If the detainee, prior to or during the interrogation, in an explicit, unambiguous, and unequivocal manner indicates that he wishes to remain silent, all questioning relate to the particular crime must stop. Berghuis v. Thompkins.

- Case Salinas v. Texas
· Essential Facts: D agreed to go to police station to answer some question. D was NOT given any Miranda warnings. D was asked if his shotgun would match the shells at the crime scene. D did not answer. Rather, D looked down on the floor, shuffled his feet, but his bottom lip, and clenched his hands in his lap, thereby implying guilt. He was then asked further questions which were admissible. Issue was whether that reaction was admissible, i.e. D’s use of silence. 
· Holding: D had to invoke the privilege against self-incrimination in response to the officer’s question. Since D did not, the silence and body language can be used as admissible evidence. D’s interview w/ the officer was voluntary. By merely remaining silent, the privilege to self-incrimination is not invoked.
- Case Michigan v. Mosley
· Essential Facts: D was arrested for robbery. Before officer started questioning, D was given Miranda warnings. D invoked right to remain silence, questioning stopped, and D was taken to cell. After a few hours, D was approached by a detective in his cell. Detective asked about unrelated murder. D was given again Miranda warnings, but did not invoke right to remain silent. D made incriminating statements and was charged w/ first-degree murder.

· Holding: The detective did not violate D’s Miranda rights and the statements about the murder are admissible. The detective scrupulously honored D’s request to remain silent. (1) The officer initially ceased questioning immediately after D invoked right to remain silent, (2) the detective gave D new warnings, and (3) the second questioning was about a different crime. Factors to consider whether officer scrupulously honored suspect’s right to remain silence: (1) immediate ceasing of interrogation, (2) passage of time (at least 2 hours), (3) new warnings. If done, then, police may reinitiate questioning. 
g. Right to Counsel

- General Rule: At any time prior to or during the interrogation, the detainee may invoke a Miranda right to counsel. If the detainee invokes the right, all questioning must cease until the detainee is provided w/ counsel or initiates further questioning himself. 

- Case Edwards v. Arizona
· Essential Facts: D was arrested for robbery, burglary, and first-degree murder. D was informed of Miranda rights. After arrest, D was asked some questions, but D said he wants to invoke his right to speak to a lawyer. He was taken to jail. The next day, two officers came. D’s rejected their visits, but the guard said he had to see them. The officers read again D’s Miranda rights and D agree to answer questions. 

· Holding: D did not waive his right. While he may have waived his right later voluntarily, it was not knowingly and intelligently. Unless the detainee himself initiates further communication, exchanges, or conversations with the police, the detainee cannot be subject to further interrogation by the authorities. 

- Case Davis v. United States 

· Essential Facts: D was suspected of murder. He was questioned by gov’t officials. He was read his Miranda rights, and waived his right orally and in writing to remain silent and to counsel. During the questioning, he stated “I may should have talked to my lawyer.” When asked if he wants an attorney, D said no. 
· Holding: A right to counsel can be invoked only by an unambiguous or unequivocal request to counsel in dealing with the custodial interrogations. The request must be sufficiently clear that a reasonable officer in the same situation would understand the statement to be a request for counsel. 
- Case Maryland v. Shatzer
· Essential Facts: In 2003, D was arrested for sexually-related child abuse. D initially waived his Miranda rights when being interrogated by a detective. However, during the interview, he demanded an attorney. D was released to general population. In 2006, new details arose about D’s initial arose. Another detective investigated the matter and met with D, who waived his Miranda rights. D agreed to take a lie detector test and waived his rights in writing. D also confessed.
· Holding: If there is more than a 14-day-break in custody between two interrogation, then the evidence from the second interrogation does not have to be suppressed. Police can reinitiate interrogation after D had invokes his right to have counsel, but 14 days have passed. Court reasoned that time enough to rid coercive effects. Even a release to general population is a break. Thus, police cannot reinstate questioning until (1) counsel is actually present, (2) there is break in Miranda custody of 14 days, (3) suspect initiates discussion on his own terms, or (4) suspect is questioned in a non-custodial setting, i.e. street. Note – police need to only do this if D is in custody, if not in custody, then they can just question D (e.g. on the street). But if in custody and 14 days have passed, Police can initiate questioning but need to give again Miranda warnings.  

h. Admissible of Evidence Obtained as the Fruit of a Miranda Violation 

- Case Brown v. Illinois
· Sequence: An officer violates the 4th amendment, issues a Miranda warning, and D makes an incriminating statement

· Result: Consider totality of circumstances as to attenuation: time, location, Miranda, flagrancy of the violation. Miranda warnings are not always a cure to a 4th amendment violation

- Case Oregon v. Elstad
· Essential Facts: Police obtained a warrant to arrest D for burglary in his home. Once in his home, D’s mom led the officers in. While one officer explained to D’s mom why they were there, another officer stayed with D in the living room. That officer did not read D his Miranda warnings, but asked D that he believe D committed the burglary. D said that he did. The officers and D arrived later at the police station, read D’s Miranda warnings, obtained a written waiver, and obtained a written confession from D. Issue at trial was whether the second signed statement was admissible b/c it was obtained as the tainted fruit of the poisonous tree, i.e. D’s initial confession w/o Miranda warnings.

· Holding: The second statement is admissible even if it was an unwarned admission. As long as the police did not use deliberately coercive or improper tactics in obtaining the first statement, and the statement was made voluntarily, the second statement is admissible.  

- Case Missouri v. Seibert
· Essential Facts: D was taken into custody for killing her two sons. 
Officer questioning D was told by supervisor to deliberately avoid giving Miranda warnings. D confessed to crime. After 20 mins had passed, officer advised D of Miranda rights which she waived. Then, officer reminded D about her first confession, officer obtained a written confession. Issue was whether second statement could come in. 
· Holding: Here, the “question first, warn later” was intentional.  If the police obtain a confession from a detainee, without giving him Miranda warnings and then give the detainee Miranda warnings and obtain a subsequent confession, the subsequent confession will be inadmissible if in the first round of questioning the police deliberately avoid issuing warnings. Only cure is taking curative measure such as having a long period of time between the two interrogations, inform the detainee that the first statement was inadmissible and re-issue Mirands warnings. Only problem is proof of showing that police deliberately avoided issuing the warnings. Note: first question could come in if there was a public safety issue or for impeachment purposes. 

i. Effect of Violating Miranda: Non-Testimonial Evidence

- Case United States v. Patane
· Essential Facts: D was arrested for violating a TRO and carrying a gun against the order. After the arrest, officer issued Miranda warnings, but was cut-off in the middle by D saying he already knows them. Note: even if D says that, officer has to give full warnings or else warnings are inadequate. Officer then asked D about a gun, and D allowed the officer to seize it. He also made an incriminating statement. 

· Holding: The statement should not come in b/c it was the fruit of the poisonous tree. However, the gun should come in b/c it is non-testimonial and the 5th Amendment only protects against self-incriminating statements, i.e. testimony, not non-testimonial evidence. Sufficient deterrence is earned by exclusion of the statement alone.
j. Exception to Miranda Violation: Impeachment Purposes


- Case Harris v. New York
· Essential Facts: During an earlier arrest, police violated D’s Miranda rights and obtained statements. At a later trial, D took the stand and made conflicting statements. During x-examination, the prosecution aimed to introduce the statements made during D’s arrest which were made in light of violating D’s Miranda rights. 

· Holding: The prosecution can use D’s earlier statements for impeachment purposes. 
III. Sixth Amendment
A. Text: “In all criminal prosecutions, the accused shall enjoy the right to have assistance of counsel for his defense.”

- Rule Statement: If judicial proceedings have been initiated, D’s sixth amendment right to counsel is violated when the police deliberately elicit incriminating statements from D without his counsel’s presence or without a waiver by D.  
- Applicable Judicial Proceedings: post indictment, preliminary hearing to determine probable cause to prosecute, arraignment, post-charge lineup, guilty pleas and sentencing, felony trials, overnight recesses during trials, appeals as a matter of law, appeals of guilty pleas, misdemeanor trials when imprisonment is actually imposed or a suspect jail sentence is imposed 
	5th Amendment
	6th Amendment

	Custody
	No requirement of custody (could be charged but out on bail and 6th would still apply).

	Interrogation (focus on the suspect’s state of mind as to whether they felt compelled to talk)
	Deliberate elicitation (focus on police intention)

	Stage of proceedings? Does not matter for 5th Amendment.
	Stage of proceedings? Attaches after charging instrument.

	Offense Specific? No.
	Offense Specific? Yes.


B. Rule Statements
C. Case Synopsis 

 
a. Violation of 6th Amendment 


- Case Massiah v. United States
· Essential Facts: D was indicated for violating federal narcotic law. He pleaded not guilty and was released on bail. Police had an informant meet with D to get incriminating statements out of D. The informant was wearing a wire so Police could listen in. D made incriminating statements.
· Holding: There was no 4th amendment violation b/c there is no reasonable expectation of privacy. There is no 5th amendment violation b/c D was not in custody when the questioning took place. Yet, there was a 6th amendment violation b/c the right to counsel attaches when formal judicial proceedings begin. Gov’t through informant was deliberately eliciting statements from D, i.e. knowingly trying to get info out of D. In the absence of counsel after D’s arraignment, police cannot do that. 

- Case Brewer v. Williams
· Essential Facts: D turned himself in for kidnapping a child. He was formally arraigned. Before police took him to prison, his attorney told the police not to question him. During the ride, D told officers not to ask any questions until his attorney was present. However, police gave him the Christian Burial Speech (the interrogation) knowing that D was mentally instable and religious. The purpose, as later admitted, was to deliberately elicit incriminating statements knowing D’s background. Eventually, D gave in and showed the police the location of the child’s body. 
· Holding: The police violated D’s 6th amendment right b/c they deliberately elicited incriminating statements despite D’s express statements to not question him until his attorney was present. Note, the body was still admissible due to the inevitable search doctrine under the exclusionary rule and 4th amendment. Defective admitted to purposely tricking D into a confession. Also, D had not waived his 6th amendment right. There was no intenional relinquishment or abandonment of a known right, even we he started to talk b/c police never asked D if he wanted to waive his right. 
b. 6th Amendment Right is Offense Specific, While 5th Is Not

- General Rule: Police are limited only in questioning the suspect about the specific crime for which formal judicial proceedings have begun. If it is about a different crime, or a crime for which no proceedings have started yet, the 6th amendment right does not apply to that second crime. 

- Difference to 5th Amendment: W/ 5th amendment, while in custody, police cannot question D about ANY crime

- Case Texas v. Cobb
· Essential Facts: D was suspected of committing burglary and murdering the house’s residences. D was indicated for burglary, an attorney was appointed, and D was released on a bond. Then, police learnt about D’s confession of murder (different crime). They took D into custody and issued Miranda warnings. D waived them and confessed to the murder.
· Holding: D’s confession is admissible. The 6th Amendment right is crime specific. He was indicated for burglary and later arrested for murder. Even though D’s 6th amendment right to counsel has attached regarding one charge, he may be questioned w/o counsel concerning an unrelated crime. 

- The Blockburger Test

· Concept: Two crimes are considered different crimes if each requires a proof of an additional element that the other crime does not require.  
c. Waiver of 6th Amendment Right to Counsel


- Case Montejo v. Louisiana
· Holding: The 6th amendment right to counsel can be waived. The waiver must be knowingly and voluntary. Moreover, the waiver does not necessarily require the presence of counsel, at least if counsel had not actually been requested by D but rather appointed by court. Finally, because the Miranda warnings protect against badgering and police compulsion, in cases involving waivers of the right to counsel, a waiver of Miranda rights will typically suffice to waive the Sixth Amendment right during interrogation.
d. Permissible vs. Impermissible Police Eliciting of Statements 

- Case United States v. Henry
· Essential Facts: D was arrested and later indicted for bank robbery. Inside jail, the FBI placed a paid informant inside the same cell as D to elicit incriminating statements. At trial, the informant testified about his conversations with D.

· Holding: D’s right to counsel is violated when an undisclosed, paid gov’t informant is placed in D’s cell, after D has been indicated, and deliberately elicits statements from D regarding the crime for which D was indicted. 

- Case Kuhlman v. Wilson
· Essential Facts: D and two other men were suspected of murder. D was arraigned. A police informant was placed in D’s cell. The informant was told to not ask D any question and only listen in if D mentions the name of the other two men. After an upsetting visit w/ D’s brother, D made incriminating statement which the informant overhead. 

· Holding: The incriminating statements are admissible and D’s 6th amendment right was not violated. Just listening in is not enough. Rather, D must show that the police and their informant took some action, beyond mere listening, that was designed to deliberately elicit incriminating statements. Here, the informant made no efforts. 

IV. Identification Procedures 

A. General Notes

a. Sixth Amendment: A suspect has a right to the presence of an attorney at any post-charge lineup or show-up. 
i. Line-Up: Witness is asked to pick the perpetrator of the from a group of persons

ii. Show-Up: A one-to-one confrontation between the witness and the suspect for the purpose of identification.

b. Due Process: A defendant can attack an identification as denying due process when the identification is unnecessarily suggestive. 
i. Photo Array: While the accused does not have the right to counsel here, the accused may have a due process claim. 


B. Sixth Amendment Protection 



a. Right to Counsel at Post-Charge Line-Up



- Case United States v. Wade
· Essential Facts: D was arrested for robbery. Counsel was appointed for D. Unbeknownst to D’s lawyer, FBI brought in witnesses to identify D during a line-up. Prior to the line-up, the witnesses saw FBI take in D. They identified D during the line-up. During trial, the witnesses again identified D. During x-examination, witnesses told the jury that they had previously identified D at a line-up. Issue was whether to exclude in-trial identification b/c tainted fruit of poisonous tree, i.e. unlawful first line-up. D also claimed 5th amendment right was violated.
· Holding: No 5th amendment violation because showing up and uttering words for voice recognition is not testimonial. FBI violated D’s constitutional rights during the initial line-up b/c D’s attorney was not present. As to in-court lineup, court said analysis under number of factors to determine if the in-court line up is tainted by the first one (establish an independent basis): 

1. The prior opportunity to observe the alleged criminal act

2. The existence of any discrepancy between any pre-line up description and D’s actual description 

3. Any identification prior to lineup of another person

4. The identification by picture of the defendant prior to the lineup

5. Failure to identify the defendant on a prior occasion, and

6. The lapse of time between the alleged act and the lineup identification  

C. Due Process Protection


a. Suggestive, but Necessary Identifications


- Case Stovall v. Denno
· Essential Facts: Wife witnesses husband get stabbed to death. She was severely injured during the stabbing and the only witness. While hospitalized, police brought in D for wife to identify. 

· Holding: The procedure was suggestive b/c police brought D in handcuffed. However, the procedure was necessary b/c the wife was the only person who could identify D and she was too injured to go to prison. So, while suggestive, not unnecessarily suggestive. 

b. Unduly Suggestive and Unnecessary Identifications
- Case Foster v. California
· Essential Facts: D was charged w/ robbery. During first line-
up, D was placed w/ two shorter men a row, wearing clothing as robber. Witness unable to identify. Then, D was brought into officer for witness to identify. Then, police arranged second lineup, with D the only men present in both the first and second lineup.
· Holding: This was both unduly suggestive (D present during three identification procedures) and unnecessary. D stood out among all other men and witness was permitted to identify D during a one-on-one encounter. 

c. Necessary Identifications
- Case Simmons v. United States
· Essential Facts: Three defendants committed bank robbery. Bankers witnessed it. Witnessed called it and were shown pictures with defendants in the pictures. One of the defendants was in every single photo array. In court, the witnesses identified the defendants as the robbers.

· Holding: Photo arrays will only be held to violate D’s due process if were so impermissibly suggestive to give to a very substantial likelihood of irreparable misidentification. Here, it was necessary for the FBI to use the photo array b/c of the inconclusive clues they had about the felony. Second, there was little chance that the procedure used would lead to misidentification (i.e. was reliable): robbery took place in the afternoon, robbers did not wear masks, five employees witnessed everything, each witness was alone during the photo array, and six arrays were shown. This procedure has a history of being used with reliable results, and misidentification can be addressed via x-examination.  

d. Suggestive, But Reliable Under Totality Of Circumstances 
- Case Neil v. Biggers
· Essential Facts: D was suspect of rape. The victim described D’s physical features. During numerous photo line-ups, victim was unable to identify D. Later, D was arrested for an unrelated crime and fit the description of the rapist. Victim was brought in during a show-up identification. They had the victim walk by D and told D to speak. Victim identified D as the rapist.

· Holding: The ID process was suggestive. However, it is admissible it is reliable based on the following factors (totality of circumstances): (1) the opportunity of the witness to see D; (2) the witness’s degree of attention; (3) the accuracy of the witness’ prior description of the criminal; (4) the witness’ level of certainty w/ his identification; (5) the time between the crime and the identification. Here, victim had spent considerable time w/ D, she was him under adequate light, she faced him directly, she was no casual observer, her description of his physical feature was adequate.

- Case Manson v. Brathwaite
· Essential Facts: An undercover agent went to D’s house to buy drugs. It was during day light. The door was open enough for the agent to see D. The transaction took place for 10 minutes. The agent told officers at the station about D. One of the officers recognized D’s description. That officer put a picture of D on the agent’s desk. Two days later and alone in his office, the agent came across the picture and identified him as the drug seller.
· Inquiry: Two-part inquiry - (1) did the police use an impermissibly suggestive procedure in obtaining the out-of-court identification (suggestive: only one picture used; unnecessary: no exigency) and (2) was there a substantial likelihood of irreparable misidentification. 

· Holding: Under the totality of the circumstances it was reliable and thus will not be excluded: (1) witness stood at the door and it was during the day; (2) witness was not a casual observer but trained officer; (3) witness gave description of D within minutes; (4) witness was certain; (5) there was no passage of time consisting of weeks or months. 
e. Police Must Create Suggestiveness
- Case Perry v. New Hampshire
· Essential Facts: D was stealing stereos in a parking lot of an apartment complex at 2:30 a.m. Tenant saw and told neighbor who told police. Two officers arrived, once speaking to D, one speaking to the witness. From her window, witness suddenly pointed to D standing in the parking lot and telling officer it was him. A month later, witness was unable to identify D during a photo array.
· Holding: The initial identification from the witness’ balcony is admissible and does not violate due process. Due process is only violated when the identification was procured under unnecessarily suggestive circumstances arranged by law enforcement, i.e. only if police involved in creating the suggestive identification procedure. Her failure to identify D during the photo array does not lead to exclusion of evidence of first identification. 
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