Criminal Procedure Outline

I. Fourth Amendment
a. “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized”

II. When does the Fourth Amendment apply?

a. State action must be at issue!

III. What is a “search?”
a. Olmstead (1928)

i. Electronic eavesdropping without a physical intrusion is NOT a search

b. Katz v. United States [Reasonable Expectation of Privacy Test]
i. Facts: FBI places a microphone on the outside of a phone booth and monitor Katz’s conversation when he places a call. Katz makes incriminating statements and the FBI arrests him.

ii. Court holds there was a search:

1. Supreme Court rejects the old trespass test in favor of a 4th Amendment because the 4th Amendment “protects people, not places”

2. Reasonable Expectation of Privacy Test - The 4th Amendment protects reasonable expectations of privacy, which involve: (1) actual / subjective expectation of privacy, and (2) an expectation which society is prepared to recognize as reasonable.

3. Placing a microphone was a search, even without actual intrusion into the phone booth because Charlie was entitled to assume his words would not be broadcasted to the world

iii. What is unreasonable?

1. Warrantless eavesdropping is unreasonable

2. Warrantless searches are per se unreasonable, except for specifically establish exceptions

c. United States v. Jones [Trespass Test]
i. Facts: police attached a GPS unit without a valid warrant to Jones’s car.

ii. Court holds there was a search:
1. Jones revived the trespass test as an alternative to Katz’s reasonable expectation of privacy test

2. Scalia (4) Trespass Test - when you (1) physically occupy personal property (2) for the purpose of obtaining information, there was a search.

a. Distinguishes from when law enforcement goes to the owner of property and places a tracker in a container before it is sold / conveyed to a third party to be tracked (Karo and Knotts) – no trespass
3. Alito (4) – uses Katz and says violates reasonable expectation of privacy 
4. Alito/Sotomayor Concurrence - mosaic theory: the trespass and the use of the GPS tracker individually do not amount to a 4th Amendment violation. But, when taken together, they provide a bigger picture which adds up to a 4th Amendment violation. 
iii. Majority by Justices

1. Installation alone = search? No (Everyone Agree)
2. Short-term monitoring alone using some technology = search? No (Scalia; Alito); Maybe (Sotomayor) 

3. Combination of installation and monitoring = search? Yes (Scalia; Sotomayor); Maybe (Alito) 

4. Long-term monitoring using some technology = search? Yes (Alito; Sotomayor; Scalia)
d. Oliver v. United States [Open Field Doctrine]
i. Facts: officers went to defendant’s farm to investigate claims the marijuana was being grown on the property. View of the property was obstructed by fences and woods, the entrance to the property was gated and locked, and “No Trespassing” signs were posted.” Officers discovered the field of marihuana.

ii. Court holds there was not a search:
1. Not a house, papers, or effect (in Fourth Amendment)

2. “Open Fields” Doctrine - An individual may not legitimately demand privacy for activities conducted out of doors in fields, except in areas immediately surrounding the home.

3. The activities that take place in open fields, like growing crops, are not entitled to privacy protections. Unlike homes and offices, the public and police can generally view or access open fields, and even fields that are fenced can be viewed from the air.
e. California v. Ciraolo [Fly over house]
i. Facts: officers flew over defendant’s house in a private plane and observed marijuana growing in the yard.

ii. Court holds there was not a search:
1. Subjective expectation of privacy – yes, two fences (6 ft outer fence and 10 ft inner fence)

2. Society willing to accept as reasonable – no, police was observing from a lawful area and could see with their naked eye; lawful space and in a physically unobtrusive manner 

3. Cites Katz – “what a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection”
f. Florida v. Riley [Fly over house]
i. Facts:  police fly a helicopter over Riley’s property and see, through holes in the roof of a greenhouse within the curtilage of the home, marijuana plants. The helicopter was flown in lawful airspace (though at a lower altitude than the plane in Ciraolo).

ii. Court holds there was not a search:
1. The plurality in Riley applies Ciraolo
2. The search was acceptable because this kind of flight was not unheard of in the area
3. The defendant has the burden of showing that the particular vantage point was not a regular one. Must show that he did not knowingly expose to the public.

iii. Justice Brennan’s dissent:
1. Pushing the boundary of expectation of privacy because the plurality upholds a rule where if any person could view some area, there is no expectation of privacy. The rule does not consider whether it does happen but instead whether it can happen.
g. Kyllo v. United States [Technology]

i. Facts: police use a thermal imaging camera to view Kyllo’s home from the street because they suspect him of growing marijuana. The issue is whether this is to be considered plain view or a search.

ii. Court holds there was a search:

1. Here, not available by the naked eye, it is not information, which could be otherwise obtained except by physical invasion, and this technology is not generally used by the public.
h. Smith v. Maryland [Third-party Doctrine]
i. Facts: police believe Smith is harassing someone by phone. Police go to the phone company and ask them to record the phone numbers which the defendant dials (a pen register)

ii. Court holds there was not a search:

1. Third-party doctrine – a person has no legitimate expectation of privacy in information that the person voluntarily turns over to third parties

2. Here, the defendant had no intention of keeping the numbers he was dialing private; he knowingly exposed them to the phone company; there was neither a subjective nor objective expectation of privacy.
i. California v. Greenwood
i. Facts: police suspect Greenwood of drug sales based on a tip provided by the Feds. Local police, seeking to corroborate the tip, ask the garbage collector on several occasions to turn over the trash they collect to the police. Police discover contents indicative of drug sales.

ii. Court holds there was not a search:

1. Here, trash was outside the curtilage, people search through trash all the time, and there was the express purpose of conveying the garbage to another party. 

2. Court recognizes the third-party doctrine – no reasonable expectation of privacy in something you convey to someone else.

j. Illinois v. Caballes [Drug-sniff]
i. Facts: drug dog sniffed a car which was lawfully stopped for a traffic violation during the stop. The stop was not extended in any way by the sniff. The dog alerted to the presence of contraband in the trunk, officers search, and find drugs.

ii. Court holds there was no search:
1.  Like luggage, no trespass, no reasonable expectation of privacy in contraband
k. Rodriguez v. United States [Drug-sniff]
i. Facts: officer completed a traffic stop and then told violator to stay and wait for a drug dog to do a sniff. The dog did the sniff and indicated to drugs which were subsequently recovered. The stop was lengthened by only 7 minutes.

ii. Court holds the stop was unreasonable:

1. A traffic stop must be completed in a reasonable amount of time and the stop cannot be extended beyond the time necessary for the stop in order to perform a drug sniff (notwithstanding probable cause)
l. Florida v. Jardines [Drug-sniff]
i. Facts: police brings drug-sniffing dog on porch that smells marijuana. 

ii. Court holds there was a search:

1. Uses Jones test – police intruded onto the porch, a curtilage of the home 

2. “Curtilage of the home” - the area immediate surrounding and associated with the home

3. Court notes open-fields are okay

4. Govt argues people are invited to front doors – no one expects a drug-sniffing dog to come to their front door and you would call the police if someone was

m. What is a search? – Factors

i. Knowingly expose to Public - i.e. license plates, marijuana growing in front of the window at your room)

ii. Convey to third party – you assume the risk of information you disclose to a third party

iii. Use of technology to enhance surveillance

iv. Nature of information obtained

v. Nature of Intrusion

vi. Location

IV. What is a “seizure?”

a. United States v. Mendenhall 

i. Facts: DEA agents approach Mendenhall at the airport. Mendenhall was behaving in a way typical of people illegally transporting drugs (coming from LA (source of drugs), last to leave the plane, etc.). Agents asked if she would come to their office and she agrees. Agents asked if she would consent to a search of her bag and her person. She says yes and they find heroin.

ii. Court holds there was no seizure: 
1. Seizure - “A person is “seized” only when, by means of physical force or a show of authority, his freedom of movement is restrained;” “Seized only if, in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.” (objective test); “As long as the person remains free to disregard the questions and walk away …”
2. Defendant Argues: would reasonably have appeared coercive to the respondent, a 22-years-old and had not graduated from high school. - “While these factors not irrelevant, neither were they decisive”

3. Here, initial approach (agents were not in uniform, did not display weapon, did not make demands); back at the office she was not seized because she consented

b. California v. Hodari D.
i. Facts: Officers chase a youth while yelling, “stop, police,” as they do. The youth throws a cocaine rock during the foot pursuit. The officers eventually catch up and arrest the youth. The officers had no reason, other than flight, to believe the youth was involved in any crime.

ii. Court holds there was no seizure:
1. Court says yelling “stop” at a fleeing suspect is not enough to effect a seizure. 

2. “An arrest requires either physical force, or where that is absent, submission to the assertion of authority.”

3. A seizure occurs if a reasonable person would not feel free to leave and submits or is restrained.

4. If the officers had discovered the cocaine rock subsequent to stopping the youth, the 4th Amendment would have been implicated because they had no reasonable suspicion or probable cause

V. What is “Probable Cause?”
a. Probable Cause
i. “Whether the facts and circumstances before the officer are such to warrant a man of prudence and caution in believing that the offense had been committed.”

ii. Probable cause exists where the facts and circumstances within the officers’ knowledge and of which they have reasonably trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that:

1. an offense has been committed by the person to be arrested; or

2. an item subject to seizure will be found in the place to be searched

b. Aguilar-Spinelli [Informant]
i. For an informant’s tip to contribute to probable cause, the judge must be satisfied regarding the informant’s

1. Basis of knowledge, and

a. Based on personal knowledge, observation, first-hand accounts, or self-verifying details.

2. Reliability/veracity/credibility

a. Based on track record or self-exposure to criminal liability 

3. Each can be supported through corroboration
c. Illinois v. Gates [Informant]

i. Facts: confidential informant tells officers by letter that the Gates are dealing drugs which they pick up in Florida and then drive to Chicago. A search warrant was issued based on the anonymous letter. 

ii. Court holds there was probable cause: 

1. Totality of the circumstances inquiry is required to establish probable cause based on a tip from a confidential informant. The court looks to the following factors:

a. Is the CI’s information corroborated? (if the CI is right about several things, it is likely he is right about the next)

b. What is the CI’s basis of knowledge? (personal knowledge or through the grapevine?)

c. What is the CI’s reliability / veracity? (who is the CI? What is his track record? Does the information potentially expose the CI to criminal liability?)

2. Here, the information was substantially corroborated by innocent behavior and the fact that the CI predicted the defendant’s future movements. Probable cause existed.

d. Whren v. United States 
i. Facts: plainclothes police officers pulled over a car for traffic violations after witnessing the driver make a turn without signaling and then speed down the road. Officer walks up to the vehicle and sees two plastic bags of cocaine in Whren’s hands. 
ii. Whren claims he was pulled over because he was black, though the reason for the stop was legitimate. Issue is whether 4th Amendment reasonableness is based on individual officer’s mindset (subjective) or whether it was a legal stop (objective).

iii. Court says there was probable cause:

1. Court says the officer’s subjective state of mind does not matter because it, in most circumstances, will be impossible to define. The fact that the stop had a lawful basis provides justification for the stop.

2. Pretext stops are acceptable. As long as there is a legal basis for the stop, it is reasonable and lawful even if the motivation for the stop is for something other than that lawful basis
VI. Warrants

a. Katz – warrantless searches are per se unreasonable

b. General Warrant Rules – Fed. R. Crim. P. 41(e)(2)(A)

i. Warrant issued by magistrate

ii. Identify person or property to be searched

iii. Identify person or property to be seized

iv. Designate magistrate for return

v. Warrant generally good for 14 days

vi. Should be served during “daytime” (6 am – 10 pm)

c. Knock-and-Announce Rule
i. To protect law enforcement from occupants either trying to prevent the search or attempting to protect their homes from invaders. And to allow an occupant to answer the door instead of the officers forcing entry.

ii. Wilson v. Arkansas (1995): knock and announce is a 4th Amendment requirement, but not required if it would endanger the officers or lead to the escape of the suspect or destruction of evidence.

iii. Richards v. Wisconsin (1997): no per se exceptions to the knock and announce requirement. Case-by-case reasonableness inquiry.

iv. U.S. v. Banks (2004): easy compliance; only need to wait 15-20 seconds after knock.

v. Hudson v. Michigan (2006): no exclusionary rule for knock-and-announce violation, so no evidentiary downside to violating it.

d. Notice
i. Usually, subjects of warrants are given notice upon service of warrant – ensures that all the parties can double check that police are complying with the terms of the warrant
ii. “Sneak and peek” warrants are sometimes permissible. Subject receives delayed notice no later than 30 days after the search

e. Scope
i. Searches authorized by a warrant must still be executed in a reasonable manner. 

ii. Cannot look where an item clearly could not be (i.e. look in kitchen drawers for a big screen TV)

iii. Can’t carry out a search in an usually violent or degrading manner

iv. Excessive or unnecessary destruction of property in the course of the search may violate the 4th Amendment, and once the searched for item is found, the warrant expires.

f. Detention during search 

i. Those present at a residence when the police are executing a search warrant may be detained during the search for a reasonable amount of time. Michigan v. Summers. 

ii. Why? (1) To protect officers, to protect occupants, (2) to ensure orderly searches, (3) to encourage occupants to open containers or doors, etc.

g. Muehler v. Mena [detention during search]

i. Facts: detained a warrant to search a suspected home of a gang member for weapons and evidence of gang activity. SWAT secured the home and detained Mena. Mena was handcuffed and held in the garage for two hours. Questioned immigration status.

ii. Court holds detention was reasonable:

1. Police may detain the occupants of a home while they are conducting a lawful search. 

2. The government interest in such detentions greatly outweighs the minimal added infringement of privacy. 
3. Prevents flights, minimizes the risk of harm to the officers, and facilitates the orderly completion of the search.

4. 2-3 hours is not very long, potential danger inherent in the search of the home of an armed gang member justified the handcuffs, questioning and requests for documentation by police do not constitute a seizure
VII. Warrant Exceptions (“Exigencies”)

a. Hot Pursuit 
i. Warden v. Hayden
1. Facts: police received call that an armed robbery had just occurred. Caller gave a description of suspect and said he entered a private residence. Arrived at the house and asked Hayden’s wife if they can search the house. She offered no objection.

2. Court says no doubt that the warrantless entry into the home and the search for weapons were lawful in light of the exigencies of the situation.

a. Hot pursuit - “The 4th Amendment does not require police officers to delay in the course of an investigation if to do so would gravely endanger their lives or the lives of others.”

ii. Payton v. New York [Limit: No Exigency for Routine Arrests]

1. Facts: Police, two days after a murder, entered a home to make a routine felony arrest of the suspect. There was PC, but no warrant.

2. Court says this was unreasonable. Officers had probable cause and time to obtain a warrant to enter the home so they should have.

a. But police cannot enter a home without a warrant to make a routine felony arrest because “the physical entry of the home is the chief evil against which the wording of the Fourth Amendment is directed.”
b. Imminent Destruction of Evidence
i. Requirements:

1. (1) Probable cause to believe evidence of a crime will be found AND (2) sufficient basis to believe evidence will be destroyed

ii. Kentucky v. King [Destruction of evidence] 

1. Facts: Police were looking for a drug dealer who had just run into one of two apartments. Pursuing officers do not know which apartment. They smell marijuana from one door and so knock and hear noises which they believe to be the drugs being destroyed. 

2. Defendant claims the exigency was caused by the police knocking. Court says no.

a. Police-created-exigency requires more than simple causation. 

b. Police do not create an exigency when they act lawfully and reasonably. If they engage in or threaten to engage in conduct that violates the 4th Amendment, the exigency exception does not apply. (i.e. if they say “open the door, I’m banging it down”)

3. Destruction of evidence = exigency. Police don’t create an exigency when they art lawfully and reasonably.

4. Factors: time to get a warrant, threat of harm, risk of destruction, how certain are they. 

iii. Welsh v. Washington [Limit: Gravity of offense relevant]

1. Facts: witness saw car driving erratically. Car crashed onto the side of the road. Driver got out and went home. Officers, suspecting DUI, went to driver’s home, forced entry and arrested. This was a minor offense subject only to a fine.

2. Court says the gravity of the offense matters to exigency determination regarding warrantless entry into the home.

a. Undercuts the notion that there is a true emergency going on.

c. Public Safety
i. Brigham City, Utah v. Stuart [Public Safety]

1. Facts: Police respond to home for a call about a loud party. Upon arrival, the officers hear shouting and discover a fight. Officers order the participants to stop from outside the home and then enter, break up the fight, and arrest the participants.

2. Court said this warrantless entry was acceptable. Law enforcement may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury.

a. Subjective intent doesn’t matter, even if it is a pretext!

ii. Public Safety Example (Michigan v. Fisher) 

1. Facts: Broken windows, blood on hood of car. Fisher behaving erratically inside house and told police to leave.

d. On the Street v. In the House 

i. United States v. Watson
1. Facts: Postal inspector surveyed restaurant where informant was to buy stolen credit cards from the defendant. Inspector arrested defendant on signal from informant.

2. Police may arrest a suspect without a warrant if there is probable cause to believe the suspect committed a felony, as long as he is not inside the home

3. Watson compared to Peyton - Don’t need a warrant to make a felony arrest in the public (Watson), but need a warrant to make a felony arrest inside the home (Peyton)
ii. Atwater v. City of Lago Vista
1. Facts: Atwater pulled over for driving without wearing a seatbelt. Misdemeanor fine for violation of seatbelt law. Police officer arrests her. 

2. The fourth amendment does not prohibit warrantless arrests for minor offenses. 

a. Need readily administrable rules for police officers

b. Proposed rule turns on things officer doesn’t know

c. Line-drawing issues

3. Dissent: balance the intrusion on one hand (arrest) and the promotion of legitimate government interest on the other side. They don’t see a legit government interest here. Majority is giving too much discretion to police officer.

4. Welsh compared to Atwater - Welsh was in his home; Atwater is on the streets
VIII. Warrantless Searches of Automobiles - Automobile Exception

a. Carroll v. United States [Cars]
i. Facts: agents had probable cause to believe the car contained alcohol. Prohibition agents search car and finds alcohol in the car.

ii. Court holds warrantless search was reasonable:

1. Warrantless search of vehicle permitted where police have (1) probable cause to search because of the (2) mobility of the vehicle (potential for loss of evidence)
b. Chambers [Cars]
i. Police may conduct warrantless searches of cars even after the car has been impounded to a police-controlled lot.

ii. Demonstrates that it must not be exigency alone!

c. California v. Carney [RV Home]

i. Facts: received a tip that Carney was selling marijuana from his mobile home. DEA kept Carney under surveillance and watched as he entered the mobile home with a youth. Youth exited and told police that Carney gave him marijuana in exchange for sex. Police search mobile home.

ii. Court holds warrantless search was reasonable:

1. Search was acceptable because RV is a vehicle. 

2. Same risk of mobility and lesser expectation of privacy because of heavy regulation and windows as a traditional car.

3. Rule: exception extends to motorhomes which are readily mobile and in which (like all cars) we have a lesser expectation of privacy because of the extensive regulation of vehicles

d. California v. Acevedo [Containers inside cars]

i. Facts: police watched a man enter his home carrying a package they had probable cause to believe contained marijuana. Police saw defendant leave home with a similar package and place it in his trunk. Police pulled him over and opened the trunk.

ii. Court holds warrantless search was reasonable:

1. Fourth Amendment allows the warrantless search of a container in the car when the police have probable cause that the container contains contraband
2. If the police have PC to search either a car generally or a container in the car in particular, then the police can search the car for the container and open the container when found without a warrant.

3. Rationale? Strong need for a clear cut rule for automobiles; valuable for effective investigation of crime to have a clear cut rule

e. Examples 

i. I.E. police have probable cause to believe a red piece of luggage being carried by Dan has drugs in it as he walks down the street.

1. Have PC, but don’t have a warrant and no exigency, lawful arrest, or consent.

ii. I.E. Dan stops next to a car, opens the trunk, puts the red luggage in the trunk, closes the trunk and gets in the driver’s seat.

1. Yes (Acevedo), a car creates exigency

iii. I.E. trunk with a bunch of luggage

1. Can only look in the red luggage in the trunk, but not other luggage in the trunks bc no probable cause for the other ones 

f. Wyoming v. Houghton
i. Facts: three people in a car. Find a bag in the back seat and the passenger says that’s my purse. 

ii. Court holds warrantless search was reasonable:

1. Purported ownership of different items in the vehicle doesn’t limit the ability of the police to search without a warrant.

2. PC to believe that evidence of drug use would be found in the compartment and passengers may thwart searches

g. Overview of Automobile Exception

i. Automobile Exception 

1. The Fourth Amendment permits warrantless searches of cars is: (1) PC, (2) inherent mobility of vehicle and (3) lesser expectation of privacy (heavily regulated, cabin can be viewed by public, cars purpose is for transportation, not as repository of personal effect) 
ii. Containers
1. Containers can generally be seized without a warrant if: (1) PC to believe it contains evidence of contraband, 

2. But can be searched without a warrant only if: (1) probable cause and (2) exigency
iii. Carroll – warrantless search of vehicle permitted where police have PC to search bc of the mobility of the vehicle (loss of evidence)

iv. Chambers – police may conduct a warrantless search of cars even after has been impounded to a police-controlled lot (must have PC)

v. Carney – exception extends to motor homes, which are readily mobile and in which (like all cars) we have a lesser expectation of privacy bc of the extensive regulation of vehicles
IX. Warrantless Search - Incident to Lawful Arrest 

a. Chimel v. California 

i. Facts: Police went to Chimel’s house to arrest him for a coin shop burglary. Officers had an arrest warrant (allowing entry to house based on reasonable belief that he was there), but no search warrant. Officers arrest him and search for and find the stolen coins. Issue was the search of the home reasonable.

ii. Court did not uphold the search as incident to arrest:
1. Search incident to arrest - After a lawful, custodial arrest police may search the suspect and the area within that suspect’s immediate control.

2. Does not take into subjective reasonableness of arrest and no case-by-case comparison (i.e. doesn’t matter if arresting peaceful Ghandi)

3. Rationale? (1) officer and suspect safety and (2) to prevent destruction of evidence.

b. General Comments
i. Doesn’t require that the arrest comes first!
c. Robinson
i. Facts: police searched a cigarette packet and found cocaine it. 

ii. Court upheld the search as an incident to arrest:
1. Safety and destruction of evidence rationale
d. Riley v. California [Cell phones]
i. Facts: Riley stopped by a police officer for driving with expired registration. Officer learned license has been suspended and arrested him. Impounded his car and searched the car. Found guns. Police seized smartphone and use items found on it as evidence of gang violence. 

ii. Facts: Wurie arrested for drug sale. Had his flip phone seized. Kept getting calls from “my house.” Look at phone number and find address of phone number. Go to house and find drugs.

iii. Balance individual interests and the government interests.

1. Government Interests

a. Safety – no safety risk posed from data; inspect it for other items; to the extent it can alert other people of danger, involves third parties (which is an expansion of Chimel)

b. Destruction of Evidence – once police have secured phone, there is a little risk of destruction of evidence; remote wiping and encryption is such small risks, preventable, and involves third parties (which is an expansion of Chimel)

2. Individual Interests

a. Privacy rights – data is potentially limitless in quantity and quality of personal information stored on cell phones (far greater than what you people carry in person)

iv. Court says this search of a cell phone was unreasonable because the contents of a cell phone are far greater than the contents of a pocket or a regular container in the pocket.
X. Warrantless Search of Car Incident to Arrest

a. Belton (Old Rule)

i. Even when the arrestee is handcuffed in the squad car

b. Arizona v. Grant
i. Facts: Police received anonymous tip that a house was being used to sell drugs. Grant answered the door. Police discover Grant driving with a suspended license. Went back to arrest him. Gant returns and drives up to the house. Arrest Grant and put him in the back of the patrol car. Search the car and find drugs and gun.

ii. Court overrules Belton which said this search was fine. 

1. Traditional requirements for search incident to arrest do not exist when suspect is cuffed and in the back of the car; no danger of destruction of evidence or danger to officer’s safety.

iii. Search of car incident to arrest - 4th Amendment allows police to search a car without a warrant if:

1. Arrestee is unsecured and passenger compartment is accessible; or

2. There is reason to believe that evidence related to the crime of arrest will be found in the car at the time of the search. 

3. Rationale? Belton + Atwater limits the ability to conduct a warrantless search of your car.

iv. Ownership of things in the passenger compartment does not matter for lawful search of passenger compartment.

1. Once probable cause to search the car or search incident to arrest, a passenger cannot say “that’s my purse” and frustrate the search.

v. Scalia (concurrence) – it is reasonable to search a vehicle

XI. Warrantless Searches - Plain View 
a. Plain View (Coolidge Rule)

i. Police may seize evidence in plain view without a warrant if:

1. Police are lawfully present (warrant, exception, consent, legal place to be) when they see an item in plain view, and
2. The item is immediately incriminating (probable cause to believe it is evidence or contraband) 

ii. Rationale? Already in the house lawfully and when they see something in plain view, it makes no sense to get a warrant where they are lawfully standing

b. Examples

i. From sidewalk, police see a rocket-propelled grenade launcher inside a living room. 

1. NOT OK - Need to be lawfully present in home

ii. Police have a warrant to search a home for various illegal firearms. While searching a closet, they come upon a shoe box. They open the box, and see baggies of cocaine. They seize the cocaine. 

1. OK - If firearm can fit in shoe box can lawfully be inside the shoe box

c. Arizona v. Hicks
i. Facts: police hear a gunshot from an apartment and go into apartment. Police thought stereo equipment was stolen. Officer moved the equipment to see the serial number and it is reported stolen. 

ii. Court says not lawfully seized pursuant to the plain view doctrine:

1. Even if officers are lawfully present, moving something around to find the incriminating evidence is no longer lawfully present. As soon as the officer lifted the item, he was no longer lawfully present to be there. The moving itself was an unlawful search. 

2. The item was not immediately incriminating simply because it was out of place.

d. Example: Officer in an apartment search for items stolen from a department store. Inside, the officer observes a pipe sitting on a table that, in his experience, is often used to smoke crack. The officer picked it up and smelled it, detecting the odor of crack. Officer seizes the pipe and arrests the resident for possession of drug paraphernalia. 

i. Lawfully in apartment? Yes, he has a search warrant.

ii. Is it immediately incriminating? Yes: PC to believe it is evidence of criminality; No: picked it up and moved it (Hicks)

XII. Warrantless Search – Plain Touch

a. Plain Touch
i. Police must lawfully present when they feel an item, and

ii. The item must be immediately incriminating by touch (PC to believe it is evidence or contraband)

b. Minnesota v. Dickerson
i. Facts: Officer does a lawful Terry frisk and pats down somebody. He finds no weapons, but feels a lump and begins moving it around within the suspects pocket to figure out what it was. 

ii. Court says this was not “plain touch” because the lump was not immediately incriminating and officer can’t go into the pocket because that is not a lawful search.

iii. If this was an arrest, then police can search the pocket.
XIII. Warrantless Search – Consent Based Searches

a. Rationale 

i. Rationale? Necessity because we often lack probable cause

ii. Why do people give consent? (1) In a person’s interest to avoid being unnecessarily arrested and detained; (2) autonomy to choose

b. Factors of Consent Based Searches
i. Was there authority to consent?

ii. Was consent voluntary?

iii. Scope of the consent?

c. Authority 

i. Actual authority – landlord, tenant, car owner

ii. Apparent authority – police reasonably believe a person has authority to consent. Justifies a search even if it turns out that the police were wrong and the person lacked actual authority.
d. Multiple People w/ Authority
i. When two or more people have authority, either may consent (i.e. roommates). What happens when one says yes and the other says no? 

ii. Georgia v. Randolph (2006) 

1. Facts: wife calls police about husband’s drug use. Wife gives consent to search house. Husband is at home and says no. 

2. The answer is no, because err on the side of privacy within the home

iii. Ferdinand (2014)

1. Facts: go into house, arrest person objecting, police re-request consent

2. When the objecting person leaves, then the cops can go request consent again and obtain it.   

e. Voluntariness
i. Knowledge of the ability to refuse consent (govt doesn’t have to show this)
ii. Police behavior

iii. Subjective characteristics of consenter

iv. Custody
f. Schneckloth v. Bustamonte [Voluntariness]

i. Facts: Police made a routine traffic stop, and asked for permission to search car. The brother of the car’s owner gave consent and found stolen checks.

ii. Do they have to show that the suspect knew that they could refuse consent? No.

iii. If officers conduct a warrantless search of a subject not in custody, the prosecution can meet its burden of proving that consent to the search was freely and voluntarily given by looking at the totality of the circumstances.

g. Examples

i. If you claim to have a warrant, but don’t

1. Consent is not voluntary

ii. If you threaten to go get a warrant

1. Case law is mixed 

2. If you do have PC, courts have no problem

3. If you do not have PC, some court will find that that is coercive

h. Scope
i. Can be limited in time/location and revoked at any time

ii. Does not retroactively work

iii. Standard: What will the typical officer have understood by the exchange about the scope of the consent
XIV. Stop & Frisk 

a. Terry v. Ohio
i. Facts: Officer sees three guys walking back and forth in front of storefront, apparently casing it. Officer stops them, identifies himself, pats them down from the outside of their clothes and finds a pistol on Terry and on Chilton. 
ii. Issue as framed by Court is whether it is always unreasonable for a policeman to seize a person and subject him to a limited search for weapons unless there is probable cause for arrest.

iii. Court says while stop and frisk still falls under the Fourth Amendment, it is subject to a reasonableness standard, not probable cause”
1. Two-part inquiry:
1. Was the stop and frisk justified at its inception?
2. Was the stop and frisk related to the justification? (scope).

a. For stop, need articulable suspicion based on reasonable officer’s perspective

b. For frisk; reason to believe individual is armed and presently dangerous
b. Stop & Frisk Rule (Terry)
i. Stop can be justified by reasonable suspicion that a suspect is involved in criminality, supported by specific and articulable facts and rational inferences from those facts (need to be more than a hunch)

ii. Frisk justified by reasonable suspicion that person is armed and dangerous, to protect officer safety

c. Goals of the Terry Court & How did rule achieve those goals?

i. Regulate street policing to protect privacy without hindering police from doing their job safely and effectively 

ii. Stop limited to reasonable suspicion, but not an arrest because need PC

iii. Frisk limited to a brief pat down, but not a search unless have PC

iv. Says Fourth Amendment applies 

d. Factors to Distinguish Stop or Arrest
i. Movement

1. How has the person been moved? What is suggested by the movement? 

2. i.e. take you to police station, put you in police car, taken to room without consent (arrest) v. moving you to crowded living room out to the driveway (stop)

ii. Duration

1. Consider what they are doing and did it need to last that long for what they did

2. i.e. holding you too long such as more than 20 minutes (arrest) 

iii. Coerciveness

1. i.e. drawing guns, shows of authority, restraints (arrest)

e. United States v. Arvizu
i. Facts: traffic sensor had been triggered in a smuggling area and went to investigate. Border patrol agent saw a minivan. The driver was stiff and rigid, slowed dramatically, doesn’t look at officer as pass, kids knees, kids wave at officer abnormally, turned onto road to avoid checkpoint.

ii. An officer may stop a car if there is reasonable suspicion of criminal activity based upon all of the relevant facts and circumstances (totality of the circumstances).

iii. Each individual factor need not give rise to reasonable suspicion so long as all of the relevant facts, when taken together do.   

iv. The border patrol agent relied on his training and experience to determine that Arvizu’s behavior and the relevant facts suggest Arvizu might be smuggling contraband

XV. Stop & Frisk - Reasonable Suspicion & Anonymous Tips
a. Alabama v. White 

i. Facts: Female will leave an apartment complex at a specific time in a broken Plymouth station wagon with a broken right tail light. She will drive to Dobey’s Motel. She will have an ounce of cocaine in a brown briefcase. Police observe a female at the apartment complex get in a brown wagon with a broken right tail light, and drive in the most direct route to Dobey’s Motel. 

ii. Court says there was reasonable suspicion based on (1) informant tip and (2) subsequent corroboration 

1. To determine whether an informant’s tip provides reasonable suspicion, the totality of the circumstances must be analyzed, with attention given to the veracity, reliability, and basis of knowledge of an informant. 

2. Reasonable suspicion can’t be proven by anonymous tip alone

3. Info can be less reliable than that needed to show PC

4. Here, the totality of the circumstances amounts to reasonable suspicion because parts of the informant’s tip were corroborated by the ensuing police investigation. A woman left the address at about the time that the informant said, in a car matching the description.

b. Florida v. J.L.
i. Facts: Anonymous tip described a young, black male’s in plaid shirt at a bus stop and stated he was carrying a gun. Tipster did not state that he saw the guy with a gun. Officers find the guy, frisk, and find gun. Issue was whether there was reasonable suspicion.

ii. Court says there was not reasonable suspicion to justify the search. Tip was not sufficiently corroborated and the tipster did not express basis of knowledge.

iii. Court rejected firearm exception because slippery slope argument.

iv. In some circumstances, an anonymous tip may allege something so dangerous that a search is justified even without sufficient indicia of reliability (i.e. bombs, search of airport, etc.)

c. Navarette v. California
i. Facts: Someone called 911 reporting that a truck was driving dangerously and had just run the person off the road. The person gave the make, model, color, and license plate number of the truck. Police saw the truck on the highway and pulled it over.

ii. Court says there was reasonable suspicion because anonymous tip, eyewitness basis of knowledge, timeline corroboration, 911 calls are traceable and recorded (so less likely to lie)

XVI. Reasonable Suspicion – Flight
a. Illinois v. Wardlow
i. Officers patrolling in a convoy in a high crime neighborhood see individual flee when they make eye contact. Officers pursue, stop, frisk, and find firearm. Issue was whether there was reasonable suspicion for the stop.

ii. Court says reasonable suspicion was present. 
1. Flight in a high crime area is sufficient.

2. Evasion is not per se reasonable suspicion, but it is a factor.

b. Scope of Stop/Frisk 

i. Stop 

1. Length determined by its mission

ii. Frisk

1. Outer clothing

2. Only for weapons

XVII. Approach to Fourth Amendment Analysis

a. Was there a search?

b. Was the search/seizure reasonable?
i. Search and Seizure Spectrum

1. Warrant -> Warrantless S/S with Probable Cause (i.e. exigency exceptions) -> S/S with Reasonable Suspicion (i.e. Terry Stop & Frisk) -> Suspicion-less S/S

c. Probable Cause 

i. Probable cause exists where the facts and circumstances within the officers’ knowledge and of which they have reasonably trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that:

1. an offense has been committed by the person to be arrested; or

2. an item subject to seizure will be found in the place to be searched.

d. Reasonable Suspicion

i. More than a hunch, less than PC

ii. Specific and articulable facts

iii. Experience and training matter

iv. Totality inquiry

v. Need not rule out innocent conduct

e. Armed and Dangerous

i. Seeing a bulge

ii. Furtive gesture

iii. Reputation, knowledge that person carries gun

iv. Engaging in a particular crime (like daytime robbery in Terry)

v. Tip that a person has a gun

XVIII. Mistake of Law
a. Heien v. North Carolina [Mistake of Law]

i. Facts: Officer stopped the car for operating with only one of its two brake lights working. The officer believed this to violate state traffic laws, the law required one stop lamp.

ii. Court says mistake of law is fine as long as it is reasonable. Stop was reasonable and so the narcotics recovered as a result of the stop are not suppressed.

1. Sometimes police officers make mistake of facts. These assumption need not be correct, as long as they are reasonable. No need to apply different standards to mistake of law and mistake of facts.

iii. How to tell when a mistake is reasonable?

1. Case by case

iv. Ginsburg & Kagan – mistake is permissible if the applicable law is ambiguous and requires hard interpretation to understand is correct 

XIX. More Warrantless Searches
a. More Warrantless Searches: 

i. Vehicle checkpoint for drunk drivers and unlawful immigrants

ii. Airport and other security checkpoints

iii. Probationers and parolees

iv. Drug testing 

v. Safety inspections and heavily-regulated industries

vi. Border searches

vii. DNA collection

b.  Special Needs Doctrine
i. (1) The search must “serve as its immediate purpose an objective distinct from the ordinary evidence gathering associated with crime investigation”

ii. (2) circumstances make a warrant and PC inapplicable (special need)

iii. (3) the court determines whether the search is reasonable by balancing several competing considerations, such as 

1. The weight and immediacy of the government interest;

2. The nature of the privacy interest allegedly compromised by the search;

3. The character of the intrusion imposed by the search; and

4. The efficacy of the search in advancing the relevant government interest.

c. Checkpoints
i. Checkpoints are seizures so the Fourth Amendment applies

ii. Michigan Department of State Police v. Sitz [OK Checkpoint]

1. Facts: Michigan Department of State Police established a DUI checkpoint system. All vehicles passing through the checkpoint would be stopped and officers would briefly examine the drivers of the vehicles to determine if they were intoxicated. 

2. The police may establish temporary sobriety checkpoints along state roads because the system advances the state’s interest in preventing drunk driving accidents (i.e. safety) and this state interest outweighs the intrusion upon motorists imposed by the checkpoints (i.e. 25 seconds, lack of discretion (everyone who drives down the road suffers the same intrusion and it’s not as embarrassing)). 

3. This was a not general crime detection operation 

d. TSA Checkpoints & Immigration Checkpoints
i. Treated same as DUI checkpoints

ii. Safety (Immigration) – ensure legal people and prevent drugs coming in from the border

iii. City of Indianapolis v. Edmond [NOT OK Checkpoint]

1. Facts: City conducted drug interdiction checkpoint.

2. Court says this type of checkpoint is not acceptable because it was done for detecting general criminal activity. DUIs present an immediate safety concern, but looking for narcotics is general law enforcement so requires reasonable suspicion to stop. Primary purpose is what is important. 

3. Can do a drug dog sniff while at DUI checkpoint, but only so long as it does not extend the length of the stop.
iv. Example. sign on the Side of Road states: Warning. Narcotics Check Point Ahead.

e. Checkpoints
i. Primary purpose

1. Protect public safety (maybe ok), or

2. Detect evidence of ordinary criminal wrongdoing (not ok)

ii. Balance government interest against the intrusion on the individual to determine reasonableness 

1. Efficacy might mater

iii. Illinois v. Lidster [OK Checkpoint asking about crime]

1. Facts: set up a highway checkpoint to ask motorists about a hit and run that occurred.

2. Court says this check-point is reasonable because: 

a. Not trying to figure out if the person stopped is the hit and run driver

b. They are treating everyone as potential witnesses who might have information about catching the actual person

f. Drug Testing
i. Skinner 

1. If there is a train wreck, then they can drug test the worker.

2. Special need was to ensure the safety of the travelling public and privacy expectations are reduced for someone who works in a heavily regulated industry / no discretion in the regime

ii. Customs Works

1. Mandatory drug testing for customs

iii. Ferguson v. City of Charleston
1. Facts: State hospital was drug testing selected pregnant mothers. Program initially to determine who to recommend to drug counseling. Then hospital began turning over positive results to police. Police would then recommend drug treatment and if the mother refused, would arrest them. Argument was that it was a crime to use drugs during pregnancy on the basis of neglect. Government interest in saving unborn children is great.

2. Majority says this was unreasonable. No special need and primary purpose was general crime deterrence, law enforcement.

g. Probation & Parolees
i. United States v. Knights [Probation]

1. Facts: Probationer suspected of vandalism and arson. Officer sees some suspicious items suggesting these crimes in probationer’s vehicle and decides to search his home. Search uncovers evidence of the crimes.

2. Court says this search was acceptable. 

a. Probationer interest - awareness of probation terms reduced expectation of privacy

b. Government interest - preventing probationer from reoffending and rehabilitate the offender

3. Rule for searches of a probationer’s home:

a. Probationer and

b. Reasonable suspicion

ii. Samson v. California [Parolee]

1. Parolee’s expectation of privacy is even less than probationer’s. Parolee may be searched whenever for any reason without any suspicion.

h. Inventory Searches
i. South Dakota v. Opperman
1. Facts: Several parking violation tickets issued to vehicle. Car is towed and impounded and officers conduct a standard inventory search of the locked vehicle included the unlocked glove box. 

2. Court upholds this search. Rationale was to (1) guarantee safety of the vehicle owner’s possession, (2) to protect police against false claims of lost/stolen property, and (3) to protect police from potential danger. The search was not for discovery criminal information; falls into police caretaking function.

a. Limited in scope and standard procedures! 

b. Lesser privacy in cars! 

c. Not about traditional law enforcement. This is the special need. Non-criminal and non-investigative.

d. Reduces the purpose of Grant 

ii. Illinois v. Lafayette
1. Facts: Lafayette was arrested for disturbing the peace. When brought to the station for booking, he was carrying a bag. The bag was searched.

2. Court upheld as acceptable because it was just an administrative inventory search to deter claims of loss/theft and for safety. Arrest alone would not justify inventory search; must also have booking.

a. No suspicion and no warrant

b. Incidental administrative step following arrest

iii. Rationale? 
1. Police need a set of standard and regulations that show this is discretion-less search.

i. Protective Sweep
i. Maryland v. Buie
1. Facts: Officers call male suspect’s home to see if someone is home. A female answers the phone. Officers serve arrest warrant and arrest, in his home, the subject of the warrant. Officer do a protective sweep where the subject was hiding. While doing the sweep, an officer sees clothing fitting a description of the subject at the time of the crime and seized them.

2. The Court held that the officer was justified in doing a cursory protective sweep to determine that there was no further threat to law enforcement during the arrest. BUT, there must be some suspicion there was someone else present. Scope of sweep is limited to spaces immediately adjoining the place of arrest from which an attack could be immediately launched.

j. Inspections
i. New York v. Burger
1. Facts: Police search junkyard for stolen vehicle parts. State statute says no warrant needed. Police ask for legally required “police book” which tracks items in the yard and their source. Owner does not have one so police go into yard and write down random VINs and discover stolen items.

2. Court says search was reasonable. 

a. Government interest in deterring theft is high. 

b. Privacy interest low but nonzero because statute provides some protections, but the industry is heavily regulated. 

c. A warrant does the same thing as the NY statute – provides notice and scope, so no need for a warrant to conduct searches of highly regulated industries.

ii. Kamara 

1. Fire inspectors, having no warrant but having probable cause to believe that a home contains multiple fire code violations, enter the house while no one was present and conduct a routine inspection. They find multiple fire code violations. 

2. You have to get the warrant to conduct a search of businesses and homes even for routine inspection (?)

XX. Fourth Amendment – Use of Force & Profiling
a. United States v. Sokolow [Profiling]
i. Facts: defendant purchased an airline ticket in Miami, Florida with all cash from a wad of cash, wore black jumpsuit with gold chain, didn’t check luggage in, appeared nervous. DEA stopped defendant when he arrived in Hawaii and found cocaine in his bags. 

ii. Use of profiles (e.g., drug carrier profile) does not affect determinations of reasonable suspicion or probable cause.

b. Tennessee v. Garner
i. Facts: Police called to home where report of “prowler inside” (burglar) in the middle of the night. Officer goes into backyard and sees suspect attempting to climb the fence and no sign of a weapon. Officer orders him to stop, he does not and officer shoots and kills suspect to stop escape. 

ii. Supreme Court says shooting implicates the 4th Amendment because it affects a seizure.

iii. Rule: Deadly force may be justified to prevent escape if:

iv. Officer has probable cause to believe there is a serious threat of harm because:

v. Suspect threatens officer with a weapon OR

vi. Officer has probable cause to believe the suspect has committed a crime involving the infliction or threatened infliction of serious physical harm.

vii. And if, where feasible, some warning has been given.

viii. This is an objective, reasonable officer inquiry.

c. Graham v. Connor
i. Facts: Diabetic man stopped by police for suspicion of stealing from or robbing a drug store. Officer sees man run into the store and then quickly run out and drive away. He was seeking something to prevent an imminent diabetic episode. Officers stop him and he passes out and officers rough him up while they contact the store to investigate if anything happened. When they find nothing happened, they take him home and drop him off with a bruises and a broken bone. All the while a friend who is present is trying to tell the police he is having a diabetic episode.

ii. Court says this was a reasonable use of force. Court does not consider hindsight; objective reasonableness is based on the fact at the time. Must consider the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade by flight.

d. County of Los Angeles v. Mendez
i. Facts: Officers serving arrest warrant enter a shack in the backyard and see two people, one with a BB gun which gets raised as the officers enter. Officer shoots and injures both occupants. They sue and allege warrantless entry, no knock-and-announce, and excessive force. 9th Circuit says because of the warrantless entry 4th violation, the use of force was unreasonable (provocation theory)

ii. Supreme Court says this 9th Cir. theory is untenable. Instead, must analyze each 4th Amendment violation on its own. An underling 4th Amendment violation cannot make an otherwise reasonable use of force unreasonable.

e. Brigoni-Ponce 

i. Facts: roving patrol stop, rather than a checkpoint stop. At or near the border, border patrol’s only reason for stopping vehicle was 3 occupants appeared to be of Mexican descent, including dress and haircut.

ii. Court says race can be a factor, but cannot be the sole factor that justifies a stop! 

iii. Race alone does not amount to reasonable suspicion to justify an immigration stop, but it can support reasonable suspicion.

f. Montero-Camargo (9th Cir 2000) [Profiling]
i. Demographics have changed, race/ethnicity may not be considered at all.

g. Manzo-Juardo (9th Cir. 2006) [Profiling]
i. Race ethnicity can be relevant in Montana because Hispanics made up only about 1/5% of population in Havre, Montana

XXI. Juveniles & Fourth Amendment

a. New Jersey v. T.L.O.
i. Facts: TLO 14 years old, smoking in the bathroom, principal searches purse and finds cigarettes, marijuana, pipe, list of ppl who owe TLO money.

ii. Fourth Amendment applies to school officials 

1. Because it was a government actor conducting the search

iii. The Court said the search was reasonable:

1. Student’s Interest – privacy 

2. School’s Interest – substantial interest of teachers and administrators in maintaining discipline in the classroom; immediate and effective action; certain degree of flexibility; informality of the student-teacher relationship (i.e. parent)

3. Supreme Court reasons yes even though it lacked probable cause or a warrant because school officials must maintain safety and order in schools and have flexibility in doing so. Students also have a lesser expectation of privacy on school grounds.

iv. Search of Minors in School - A search of student need only reasonable suspicion 

1. Was it justified at its inception? – reasonable grounds for suspecting that the search will turn up evidence 

2. Was it reasonably related in the scope to the circumstances? – measures adopted are reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex.

b. Safford v. Redding
i. Facts: Redding’s planner found with prescription drugs. School officials then had the nurse conduct a search of Redding’s undergarments by having Redding pull her undergarments away from her body. No drugs were discovered.

ii. Court says outer clothing and bag did not violate 4th Amendment 

1. T.L.O.

iii. Court said strip search violated the 4th Amendment

1. Student’s Interest – subjective expectation of privacy; intrusive search; teen vulnerability

2. Suspicion – not enough because didn’t find anything in clothes 

3. “Content of suspicion did not justify the degree of the intrusion”

c. Example. An official investigation led to the discovery that high school athletes participated in illicit drug use. School officials were concerned that drug use increases the risk of sports-related injury. Consequently, the district adopted the Student Athlete Drug Policy, which authorizes random pee tests. James Acton, a student, was denied participation in his football program when and his parents refused to consent to the testing.

i. OK, purpose is for safety of the students

ii. Drug-testing (Skinner and Ferguson)

iii. Everyone must be subject to random testing! 

d. Example. a 14-year-old traveling on a bus was approached at the bus station by plain clothes officers. They identified themselves and asked for consent to search his bag. He consented; the search produced no contraband. Then they asked to pat him down. He consented. They found meth.

i. OK, 14-year-old was not seized and he was free to leave 

ii. Age and maturity are a factor but are hard to recognize / misperceive
XXII. Exclusionary Rule

a. Exclusionary Rule
i. Forbids the introduction of evidence uncovered by the govt via a violation of the Constitution

1. If officers searched or seized without required warrant, PC, or suspicion, any evidence uncovered is admissible

2. If a suspicion-less search violate the 4th am any evidence uncovered is inadmissible 

b. Rationale for Exclusionary Rule:

i. Remedy

ii. Deterrence

iii. Judicial integrity 

iv. Fairness 

v. Efficiency

c. Weeks (1914)

i. Facts: Weeks was convicted of illegal use of mail system for the purpose of gambling. U.S. Marshal did not have a search warrant, but searched Week’s house. 

1. Fourth amendment has not been incorporated by the fourteenth amendment!

ii. Exclusion of evidence seized in violation of the Constitution is required in federal cases 

1. Judicial integrity

d. Mapp v. Ohio 

i. Facts: Warrantless entry and search by local police revealed obscene materials which were used at trial to convict the defendant. Issue was whether the illegally obtained evidence should be excluded.

ii. Supreme Court says the exclusionary rule of the 4th Amendment is incorporated through the due process clause of the 14th Amendment to the states. Therefore, the exclusionary rule now applies to the states, the evidence should have been excluded.

iii. Exclusion “gives to the individual no more than that which the Constitution guarantees him, to the police officer no less than that which honest law enforcement is entitled, and to the court that judicial integrity so necessary in the true administration of justice”

e. Example. the police conduct an unlawful warrantless search of Defendant’s car and discover three unregistered firearms under the passenger seat (not in plain view). Do we exclude? Yes

f. When does Exclusionary Rule apply:

i. [On powerpoint]

XXIII. Exclusionary Rule Exceptions 

a. Good Faith Exception 

i. United States v. Leon [Good Faith Exception]

1. Facts: Confidential informant tells officers that two individuals, Leon being one of them, were involved in drug sales. Officers get a search warrant, find evidence, and it is used at trial. On appeal, the District Court found the warrant was not based on probable cause, but did not suppress all the evidence and made a specific finding that the officers acted in good faith by serving the search warrant. Issue is whether evidence found pursuant to good faith reliance on a search warrant should be excluded.

2. Where the behavior of the officer is objectively reasonable [reasonably relies in good faith on warrant issued by magistrate] “excluding the evidence will not further the ends of the exclusionary rule in any appreciable way”

3. Rationale? No deterrence
b. Exclusion if (Leon Exceptions):

i. Police affiant mislead the court with info he knew was false, or would have known was false but for reckless behavior

ii. Magistrate wholly abandoned his role (i.e. judge doesn’t review, and gives a rubber stamp)

iii. Warrant is so lacking in PC that it is not reasonable to rely on it (like a bare bones affidavit)

iv. Warrant is so lacking in particularity that it is not reasonably to rely on it

c. Examples

i. An officer conducting unlawful surveillance determines that an individual is selling drugs. To secure an arrest warrant, he invents a confidential informant who allegedly saw the events that the officer himself saw while he was illegally surveying the target. The judge issues an arrest warrant, which is executed. A search incident to arrest produces cocaine 

1. Yes exclusion, because there is deter-able behavior

ii. An officer takes his warrant affidavit to the prosecutor who reads it and says unequivocally that it fails to show PC. The officer applies for a warrant anyway, hoping to draw a police-friendly judge, and the magistrate issues a warrant on the very same affidavit.

1. Yes exclusion, because magistrate wholly abandoned the role (?)

iii. An police officer observed Evans driving the wrong way on a one-way street. The officer stopped Evans and asked o see his license. Evans said that his license was suspended, and upon running the license the Officer found that there was an outstanding arrest. During the arrest, Evans dropped a hand-rolled cigarette that smelled of weed. In response, the officer searched the car and discovered drugs. Police later were informed that his arrest warrant had been quashed almost 3 weeks earlier and only remained on the record due to a clerical error by a court staff. 

1. No exclusion, when it’s the court that’s making the error, that’s not who the exclusionary rule is aimed at deterring. It’s aimed at deterring police mistakes.

d. Herring v. United States [Negligent Officer, Clerical Error Warrant]

i. Facts: Officer asked the clerk to check for outstanding warrants on Herring. Clerk reported that there was one active warrant, and officer arrested Herring after finding drugs and a gun. However due to a clerical error the warrant was recalled a few months ago.

ii. “The exclusionary rule serves to deter deliberate, reckless, or grossly negligent conduct, or in some circumstances recurring or systemic negligence”

iii. Rationale? When the illegal police conduct is done in good faith, the exclusionary rule does not apply because there is no unlawful police conduct that needs to be deterred.

iv. Here, the error was made negligently, but not deliberately or recklessly. In addition, there is no indication that such errors are systemic or widespread.
e. Examples

i.  Routine traffic stop. Driver arrested when he gave the police officer a false name. After the individual was cuffed and put in a police car, the police searched the car and found a gun. Charged and convicted. Under binding law at the time of search, the search was lawful (Belton). But after the conviction, Gant was decided, making the search unlawful. Defendant sought reversal based on the new law making the search unlawful.  (Davis)
1. No exclusion, because no deterrent effect on police since he was doing what is lawful at the time the stop was conducted.
f. “Standing”
i. Can challenge alleged 4th Am violation only if: (1) police conduct intruded on a reasonable expectation of privacy, and (2) the challenger is a defendant in the criminal action in which the illegally obtained evidence is offered 

ii. Cannot challenge a search if you are not the owner of the thing searched or claim no ownership in the things seized (Rakas)

iii. Cannot challenge a search of a home if only “fleeting and insubstantial connection with the home (Olsen/Carter)
g. Rakas v. Illinois
i. Facts: Police pulled over a car that fit a robbery description. The police ordered four occupants out of the car. Found a box of rifle shells and a sawed-off rifle. Neither Rakas nor the other man had been driving the car, owned the car, or claimed he owned the shells/rifle. 

ii. Old Argument: the fact that a search is directed at obtaining incriminating evidence against an individual does not alone give that person standing to challenge the constitutionality of a search or seizure and invoke the exclusionary rule

1. Fourth amendment rights are personal rights, and an individual may not assert a constitutional violation based solely on the search or seizure of a third person’s premises or property (cannot assert vicariously)

2. A passenger in a car belonging to someone else does not have a legitimate expectation of privacy in the car or in items found in the car that do not belong to him and thus may not challenge the search of the car or seizure of the items as unconstitutional

iii. Rakas Dissent: 4th Am now protects property, not people
h. Examples
i. Police stop a car on a public road and search the trunk without consent or probable cause. They find a World Series trophy in the trunk, which they seize. A passenger in the car, and not its owner, is prosecuted for theft, and at trial the prosecution seeks to introduce the trophy into evidence.

1. Argue car was seized, and it was unlawful, and the search that resulted from that stop was the “fruit of the poisonous tree” 

2. When a vehicle is stopped from a traffic stop, the passengers as well as the driver are seized (Brendlin)
ii. The police, without a warrant or consent, enter a residence in which they believe a grand theft auto suspect has been staying as an overnight guest. Officers find him hiding in a closet.

1. Yes exclusion, because reasonable expectation of privacy for overnight guests (Minnesota v. Olsen)
i. Minnesota v. Olson [Overnight Guest]
i. Overnight guest has standing to challenge a search of the premises. 

ii. Court reasons that people are at their most vulnerable when they are asleep because they cannot monitor their own safety or the security of their belongings so they seek private places to sleep and secure property.
j. Minnesota v. Carter [Visitor in home]
i. Facts: Officer received an anonymous tip. Peered into an apartment and saw defendants packaging cocaine. The apartment belonged to a woman. Defendants were from another state, ad only been in the apartment for a few hours, and did not have a preexisting relationship with the owner of the apartment. Officer calls in to get a warrant, but before the warrant is received the occupants leave and get into a car. Officer pulls over the car and finds a gun in plain view and then, after a search, finds cocaine.

1. Search? Officer peeking in through the blinds!

ii. Court says the defendants did not have a reasonable expectation of privacy in the apartment. The Court looks at some factors:

1. Duration of being in the home – brief time
2. Purpose / activity in the home – bag drugs 

3. Type of property; house over commercial – not D’s house; commercial activity
iii. Cannot challenge a search of a home if only “fleeting and insubstantial connection with the home”

1. Relationship with the homeowner – no relationship 

2. Context / frequency / duration of visits – only present for brief time
3. Does the guest keep possessions in the home?
k. Example. Police search a woman’s purse, finds unprescribed oxycodone. Man claims ownership of the pills, he is then charged with possession.

i. Cannot challenge search, because he had no expectation of privacy in the woman’s purse (Rawling)
l. Exclusion Steps

i. (1) ID the constitutional violation (Stop? Search? Seizure?)

ii. (2) What evidence does the government seek to introduce?

iii. (3) “Standing”? Can they challenge the underlying 4th amendment seizure?

iv. (4) Does #2 come from #1? (causal link)

v. (5) If #2 came from #1:

1. Balance costs v. benefits of exclusion

2. Independent source

3. Inevitable discovery

4. Attenuation
m. Independent Source Exception
i. Balance the interest in deterring unlawful police activity against the interest in having juries receive all probative evidence of a crime

ii. When the challenged evidence has an independent source, exclusion does not pay its way

iii. Even if police obtain evidence in violation of the Fourth Amendment, it is still admissible if it is also obtained through a source independent of the police misconduct and untainted by the illegal actions of the police
n. Murray v. United States
i. Facts: Police observing a suspicious warehouse suspected of drug distribution. See a vehicle leave. Lawfully stop it and find marijuana. Police return to the warehouse and force entry and see drugs while another officer is getting a warrant. But there was no exigency to justify the entry. When the warrant was issued, they go in and seize the drugs. The defendant argued for suppression because the drugs were found without the warrant. The warrant was not secured with any information from the initial entry. 

ii. Court says unlawful entry, but there was an independent lawful source of the information providing for the warrant. 

1. Under the independent-source doctrine, the 4th Amendment exclusionary rule does not generally require suppression of evidence, despite an earlier unconstitutional search of the same premises, if the warrant application was based entirely on an independent source of PC.

2. The exclusionary rule should not place police officers in a worse position than they would have been before an unconstitutional search

3. Search and seizure cannot be deemed independent if officers were subjectively motivated to obtain warrant by what they learned during the earlier search

4. As long as the subsequent entry into the warehouse pursuant to the warrant was not the result of the earlier entry, the independent-source doctrine applies, and the evidence need not be suppressed.
o. Inevitable Discovery
i. If the police can demonstrate that they inevitably would have discovered the evidence, without a violation of the Fourth Amendment, the exclusionary rule does not apply and the evidence is admissible.

ii. Evidence that is the fruit of a constitutional violation is admissible when it would have been inevitably discovered by lawful means

1. Government has the burden of showing inevitability by a preponderance
p. Nix v. Williams
i. Facts: Young girl disappears and is suspected to be dead. Mentally deranged individual comes forward to surrender. Suspect’s lawyer organizes the surrender and says suspect will not talk to police and ask police if he may ride-along with the defendant to jail. Police decline the attorney’s request. During the trip, police give the “Christian burial speech” and defendant reveals the location of the body.

ii. The Court says this was a 5th Amendment violation, but it was inevitable discovery because there was a search party approaching the location of the body and would have found her
q. How do we define what’s inevitable?

i. Matter of time – would have resumed searching and would have eventually gotten to the spot where they found that body
r. Independent Causal Connection – Attenuation of the Taint
i. The exclusionary rule applied if there is a substantial causal connection between the illegal police behavior and the evidence. If, however, the link between the illegal police act and the evidence is attenuated, then the evidence is admissible.

ii. I.E. so many things happening between the unlawful stop that the actual discovery of the evidence has been cleaned of the unconstitutionality (proximate cause)
s. Brown v. Illinois [No Attenuation]

i. Facts: Officers break into Brown’s apartment and when he arrives home arrest him without warrant and without probable cause and then take him to the station where he is read his Miranda rights three times and makes incriminating statements.

ii. Court says reading of Miranda does not always purge the taint of a 4th Amendment violation. But sometimes it might. The 5th Amendment warnings are in service of the 5th Amendment rights and do not serve the 4th Amendment rights. Miranda warnings were provided here and served their purpose, but cannot cure the 4th Amendment violation.

iii. Here, court says no attenuation

1. Time was too short (less than 2 hours); and official misconduct too egregious to purge the taint of the constitutional violation.

iv. RULE: So how to determine attenuation between 4th Amendment violation and statements?

1. Miranda warnings

2. Temporal proximity of the arrest and the confession

3. Presence of intervening circumstances

4. Purpose and flagrancy of official misconduct
t. Utah v. Streiff [Yes Attenuation]

i. Facts: Anonymous tip suggesting drug transactions leads to surveillance of a home. Surveillance reveals many short-term visits to the home. Strieff walks out and is Terry stopped by the police and asked for identification. There was not enough reasonable suspicion for the stop. But, after identification was provided, an arrest warrant is discovered. Officer arrests and searches incident to arrest to discover methamphetamine. Strieff is charged with possession and seeks to suppress the meth as fruit of the unlawful Terry stop. 

ii. Court applies Brown attenuation factors:

1. Intervening circumstances – warrants of arrest (favors state)

2. Proximity – minutes (favors Defendant)

3. Flagrant misconduct – mere mistake (favors state)
XXIV. Modern Technology & The 4th Amendment

a. Carpenter v. United States
i. Facts: the FBI sought to obtain "transactional records" for each of the defendant’s phone numbers. Transactional records obtained by the government included the date and time of calls, and the approximate location where calls began and ended based on their connections to cell towers—"cell site" location information (CSLI).

ii. The government's warrantless acquisition of Carpenter's cell-site records violated his Fourth Amendment right against unreasonable searches and seizures. Court finds that this is a search:

1. The Fourth Amendment protects reasonable expectations of privacy – this is worse than Jones 

2. Expectations of privacy in this age of digital data do not fit neatly into existing precedents, but tracking person's movements and location through extensive cell-site records is far more intrusive than the precedents might have anticipated.

3. Protect privacy against arbitrary power and place obstacles in the way of permeating police surveillance 

iii. The Court declined to extend the "third-party doctrine"—a doctrine where information disclosed to a third party carries no reasonable expectation of privacy (Maryland v. Smith) —to cell-site location information, which implicates even greater privacy concerns than GPS tracking does. 

1. One consideration in the development of the third-party doctrine was the "nature of the particular documents sought," and the level of intrusiveness of extensive cell-site data weighs against application of the doctrine to this type of information. 

2. Additionally, the third-party doctrine applies to voluntary exposure, and while a user might be abstractly aware that his cell phone provider keeps logs, it happens without any affirmative act on the user's part – not voluntary shared
b. Maryland v. King
i. Facts: during booking, the police used a cotton swab to take a DNA sample from the inside of King’s cheek

ii. Court finds DNA swabbing was constitutional:

1. To be reasonable, the warrantless search must further a legitimate government interest that outweighs the search’s intrusion upon the searched individual’s privacy

2. Government interest: accurate ID, ensuring the safety of law enforcement staff, determining with more accuracy whether and to what extent bail should be offered, ad potentially freeing a person who ahs been wrongfully convicted of an arrestee’s prior crime

iii. Individual privacy: a DNA swab is easy, painless, and very quick. An arrestee’s expectation of privacy once in custody is severely reduced
XXV. Summary: Fourth Amendment 

a. Overview

i. (1) Is it a search? By a state actor?

ii. (2) Was there probable cause?

iii. (3) Was there a (good) warrant?

iv. (4) Was there an exception to warrant rule? (note level of suspicion required)

b. What is a search?

i. Katz
1. Subjective expectation of privacy?

2. Reasonable expectation of privacy?

ii. Jones
1. Physical intrusion?

iii. Not a 4th Amendment Search

1. Open fields 
2. Aerial surveillance
3. Non-high-tech devices (binoculars)
4. Discarded Trash (on curb, dumpsters)
5. Beepers and tracking devices (already in/on property when acquired)
6. Dog sniffs (no touching)
7. Bank/phone records (3rd party doctrine)
8. Using eyes and ears in public
c. What is a seizure?

i. Consensual encounter (not seized)
1. Free to leave (suspect’s perspective)

2. No suspicion required b/c not protected by 4th Am

ii. Terry Investigative stop (seizure)
1. Reasonable articulable suspicion crime is afoot.

2. Reasonable suspicion person is armed and dangerous to conduct a limited frisk. No manipulation.

iii. Full arrest (seizure)
1. Probable cause (unless in home, then need warrant or exigency).

2. Comes w/full search of person and grab area. 

3. Protective sweep for evidence and weapons if reasonable belief dangerous individual present.

d. Is it a proper warrant?

i. Probable cause
1. Totality of the circumstances. Gates
2. Factors include source of information, reliability of source, type of information, corroboration

ii. Specifies items to be seized  
1. “Reasonable” particularity

iii. Specifies place to be searched
1. Good faith mistakes are okay

e. Manner of Execution

i. Timing:  Rule 41
1. Daytime 6 a.m. – 10 p.m. 

2. Good for 14 days

ii. Detention and questioning during search
1. Permissible

2. Can detain persons “in vicinity” of search

iii. Use of force for entry
1. Reasonable?

iv. “Knock and announce” requirements
1. No exclusionary rule remedy. Hudson
f. No warrant necessary

i. Search incident to arrest (grab area)

ii. Plain view, patdown, protective sweep

iii. Inventory (administrative)

iv. Consent 

v. Exigent circumstances / hot pursuit

vi. Automobile searches – PC to whole car, or just a container in the car?

vii. Probation/Parole
g. Special Needs Searches

i. Must serve a need separate from traditional law enforcement. Reasonableness determined by balancing govt interest against individual interest (intrusion).

ii. School: reasonable suspicion, T.L.O., unless very intrusive. Redding.
iii. Drug testing: no suspicion needed for random testing. Skinner, Ferguson
iv. Border searches: no suspicion needed if routine.

v. Checkpoints: no suspicion needed. Sitz.

vi. Probation / parole: no suspicion needed (if term of probation/parole), or only reasonable suspicion needed. Samson, Knights
vii. Jailhouse searches: no suspicion needed.

viii. Community caretaking (inventory): no suspicion needed. Opperman
h. Remedies for Fourth Amendment Violation

i. Exclusionary Rule & fruit of poisonous tree
1. Standing

ii. Exceptions to Exclusionary Rule
1. Independent source

2. Inevitable discovery

3. Too attenuated

4. Good faith exception

5. Impeachment

XXVI. Fifth Amendment

a. 5th Amendment
i. No person shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property without due process of law

b. 14th Amendment
i. Nor shall any state deprive any person of life, liberty, or property without due process of law

XXVII. Due Process Clause - Involuntary Confessions
a. Due Process Clause
i. Due Process clause protects against involuntary confessions. 

b. Involuntary Confession
i. Coercive state conduct + overbear will of suspect
c. Reid Method

i. Guilt presumptive technique

d. Coercion
i. Physical brutality (Brown) 

ii. Long interrogation

iii. Deprivation of basic necessities

iv. Threats of force (Fulminante)

v. Psychological tactics (Spano)

vi. Promises and lies (Lynumm) – lying about evidence ok, but constructing / fabricating physical evidence not ok

e. Brown v. Illinois [Violence]

i. Facts:  Brown (defendant) and two other men were found guilty of murdering someone and were sentenced to death. The evidence against them consisted solely of their own confessions, which were induced by severe beatings at the hands of the local authorities.

ii. Court says violates 14th amendment due process clause:

1. Confessions induced by violence are not consistent with the Due Process Clause and the trial is not fair (regardless of whether the confession is reliable).
f. Arizona v. Fulminante [Coercion]
i. Facts: Fulminante’s step-daughter was killed. Fulminante was arrested on unrelated charges and while in jail, a confidential informant discovered that Fulminante was a suspect and began attempting to get more information from him. The CI said that other inmates were suspicious and unhappy that he was a suspect and that he was in danger. CI offered protection so long as Fulminante confessed.

ii. Court found that the confession was coerced:

1. Here, Fulminante confessed to Sarivola, a government agent, because he was afraid of violence from the other inmates unless Sarivola protected him. Because Fulminante was motivated by a credible threat of physical violence, his confession was coerced.

g. Spano v. New York [Coercion]
i. Facts: Spano confesses a crime to a childhood friend and fledging police officer. Spano turns himself in with an attorney who instructed him to not speak with the police, but then left him alone. The police question and deny Spano access to his attorney. They then use the friend on several occasions to pressure Spano to confess. Spano did finally confess after hours and several attempts.

ii. Court found that the confession was coerced:

1. Resolving two conflicts – prompt and efficient law enforcement v. constitutional rights

2. Here, 8 hours of interrogation (overnight), forced to answer sophisticated people’s leading questions with high school education, repeatedly denied his right to an attorney, brought in friend (saying he’s in trouble), foreign born, 25, mental instability

h. Deception
i. Example. Suspect investigated following a serious injury to his infant son. Police tell him they would charge his wife if he didn’t confess to injuring his son. They tell him 60 times it was an accident, 14 times that he wouldn’t be arrested, 8 times that he would be going home, and 21 times that disclosing the circumstances under which the child was injured was essential to assist the doctors attempting to save the child’s life (the infant was already brain dead at the time). 
j. Lynum v. Illinois
i. This case prohibited deception, especially specific promises such as a confession will preclude prosecution. Later decisions have provided more wiggle room in allowing vague promises, such as promising that the officer will ask a court for leniency if a confession is made.

k. Colorado v. Connelly [Voluntary Confessions]
i. Facts: Connelly walks up to an officer on the street and confessed to a murder. Police officer warned Connelly of his Miranda rights several times during this encounter but Connelly continued to confess.

ii. Court finds that confession was voluntary:

1. “Absent police misconduct causally related to the confession, there is simply no basis for concluding that any state actor has deprived a criminal defendant of due process of law.”

2. Here, not a result of coercive police behavior

XXVIII. 5th Amendment - Privilege Against Self-Incrimination 
a. Privilege Against Self-Incrimination Requirements:
i. Testimonial

ii. Compelled

iii. Incriminating

b. Testimonial 

i. Schmerber v. California  [Testimonial]

1. Facts: car accident, suspected drunk driver, ordered suspect’s blood drawn.
2. Court says warrantless search ok:
a. Exigency

3. Court says not testimonial statement:

a. The privilege protects us from compelled evidence which is communicative, not real or physical evidence

b. Blood test is neither testimony nor evidence related to some communicative act by him

c. Fingerprints, photographs, measurements, voice sample not testimonial v. written statement, affidavit testimonial (looking for factual assertions or disclosing information that’s in his mind)
ii. Example. OJ Simpson Gloves

1. Not testimonial because physical evidence!
iii. Example. Muniz was picked up for drunk driving, and brought to the police station. There, he was asked 8 questions: name, address, height, weight, eye color, date of birth, current age, and the date of his sixth birthday. The police videotaped the Q&A. Muniz’s answers were obviously slurred, and his answer to the last question about the date of his 6th birthday was\ “I don’t remember.”

iv. Possibility of Incrimination
1. Doesn’t allow refuse to answer any question

2. Only prevents you from being compelled to incriminate yourself 

3. There must be the possibility of criminal consequences

4. Ullman v. United States – civil liability and even social stigma is not enough to trigger the privilege, unless there also was the possibility of criminal liability

5. Hiibel v. Sixth Judicial Dist. Court of Nevada – defendant refused to disclose his name to police officers; court held disclosure of his name presented no reasonable danger of incrimination

v. Example. Mom abused child. Mom refused to bring child to court after ordered to produce child. Mother argued contempt order violated her 5th Amendment privilege. 

1. Testimonial – asserting that she is in control of this child

2. Not testimonial – not communicative; like name in Hiibel; like evidence in Schmerber
3. Compelled – court orders to bring child to court

4. Incriminating – link in a chain that might be incriminating; abused child, in care of mother, mother abused

vi. Example. Hector Muniz is picked up for drunk driving and brought to the police station. There he was asked 8 questions: name, address, height, weight, eye color, date of birth, current age, and the year of his sixth birthday. The police videotaped the Q&A. Muniz’s answers were obviously slurred, and his answer to the last question was, after a 15 second pause, I don’t remember.

1. Not incriminating - Hiibel

2. Incriminating - videotaped to show that his answers were slurred

3. Not Testimonial- observation of police officer; not revealing thoughts, it is similar to hearing an accent 

c. Compelled
i. General Background
1. Miranda warnings are not necessary for a valid arrest

a. The arrest is justified completely independently whether it is followed by Miranda warnings

b. Require the forewarnings for the statements to be admissible

c. If they’re not seeking a statement from you, then the Miranda arguments will never come up – words offered against you in criminal court

d. If the government wants an admissible confession from a custodial interrogation, they have to give the warnings and get a valid waiver

2. Miranda doesn’t give you a right to an attorney

a. If the government wants an admissible confession from a custodial interrogation, they have to give you an attorney and get a valid waiver

ii. Miranda v. Arizona [Compulsion in Custodial Interrogation]

1. Facts: Defendants confessed after questioning by police officers while in custody at police station. Before confessing, police did not advise Miranda of his right to counsel.

2. Court finds that the following procedural safeguards must be provided:

a. Police must provide the following warnings:

i. Right to remain silent

ii. Statement will be used against you

iii. Right to an attorney during questioning

iv. Right to an attorney without charge

b. Defendant’s waiver must be:

i. Voluntary

ii. Knowing

iii. Intelligent 

c. If a person refuses to be questioned at any point or requests attorneys, law enforcement cannot continue questioning

d. “It is an absolute prerequisite when we have custodial interrogation that the warning is required assessing knowledge is always uncertain and speculative where a warning is a clear cut fact.”
3. Rationale?

a. Interrogation room is an inherently coercive place
b. Cutting suspects off from contact with the outside world creates an environment ripe for intimidation (incommunicado)
c. Acting within a closed, hostile environment, police officers can prey upon individual weaknesses at the expense of individual liberties (police dominated atmosphere)
iii. Example. Police entered Loyola Law School inside MH, for distribution of narcotics. When the police arrest him, Lapp is recapping a lecture he has just given on the Miranda decision and current Miranda law. Lapp is cuffed and transported to the police station. Along the way, the police start asking him about his drug dealing. Lapp eagerly shares with them exactly how he did it. At trial, Lapp moves to suppress his statements to the police.

1. Suppress: Law should say just warn because then we’re sure!

d. Custody
i. Custody
1. Warnings required whenever a person is “in custody or otherwise deprived of their freedom in any significant way.”

2. Miranda Custody is different than general custody and is narrowed by the concerns that animated the Miranda court.
ii. Orozco [Physical Control]
1. Facts: Four officers went to boardinghouse where defendant was staying and questioned him in his room. Officer testimony stated that defendant was under arrest and not free to leave. 

2. Court finds there was a duty to give Miranda warning:

a. Police are in physical control of you raises concern with coercion
iii. Oregon v. Mathiason [Voluntary]
1. Facts: Suspected burglar voluntary goes to the police station. He was told he was not under arrest and questioned in an office. Defendant confessed to the burglary. 

2. Court finds this was not custody for Miranda purposes:

a. Where a suspect voluntarily answers an officer’s questions, and he remains free to leave at any time, the suspect is not in custody

b. Objective test – doesn’t matter what defendant felt; it is what a reasonable person in his position would have felt free to leave
iv. Berkemer v. McCarty [Vehicle Stop] 
1. Facts: Police suspected McCarty was driving while intoxicated and pulled him over. The officer decided McCarty was not free to leave once he stepped out of the car, but never conveyed this info to D.

2. Court finds this was not custody for Miranda purposes:

a. A motorist is not subject to a custodial interrogation for the purpose of Miranda when he is questioned during a routine traffic stop

b. Rationale? (1) Road side stop is temporary brief, (2) police authority and ability to intimidate is less than would be at the police station, (3) motorist is likely to encounter only one or two officers
v. Maryland v. Shatzer [Prisoner]
1. Facts: Investigator questions Shatzer, a prisoner. Shatzer invokes Miranda. Investigator leaves, Shatzer is released into general population. Years later, another investigator comes to ask questions. Shatzer waives Miranda and makes incriminating statements.

2. Court finds this was not custody for Miranda purposes:

a. The return to general population was “normal life” for Shatzer (can’t increase/decrease sentence; not isolated with accusers; not in communicado; etc.). He was no longer under interrogative custody.

b. No one doubts he was in custody for the first interviews

c. Being incarcerated is not 5th Amendment custody.
vi. Other Factors of Custody 

1. Juveniles may not feel free to leave when adults would feel free to leave so we need to take age into account when considering custody. 

2. Rejected education and mental illness in other cases. 
e. Interrogation
i. Interrogation:

1. Questioning initiated by law enforcement 

2. Direct questioning <-> Volunteered statement
ii. Rhode Island v. Innis
1. Facts: Taxi driver was murdered. Another taxi driver was robbed. Driver goes to report robbery and sees suspect on a wanted poster in the station. Police assemble a six-pack and driver identifies the same person. Officers find, arrest and provide Miranda warnings to the suspect. He invokes and is placed in a car. On the way to the jail, officers begin to talk amongst themselves about the tragic consequences of a hidden gun in an area near a school for handicapped children. The suspect interjects and admits to where he hid the gun.

2. Court finds this was not interrogation and the suspect’s statements were entirely voluntary:

a. Interrogation means direct questioning or its functional equivalent

b. “A practice that the police should know is reasonably likely to evoke an incriminating response from a suspect thus amounts to interrogation.”

c. Here, back of a police car, no reason to believe he was susceptible to such an appeal, off-handed remarks in mere minutes

3. What if Innis had handicapped daughter? 

a. Police would need to know this!
iii. Illinois v. Perkins [Undercover Agent]
1. Facts: undercover agent placed in the cell of Respondent who made statements that implicated him in a murder

2. Court says does not require Miranda warnings:

a. Focus should be on the suspect’s perspective

b. Officer intent does not matter 

c. The element of coercion is not present when a suspect speaks freely to an undercover officer that the suspect believes to be a fellow inmate 

d. Police dominated atmosphere and compulsion are not present when an incarcerated person speaks freely to someone who he believes to be a fellow inmate 
XXIX. Privilege Against Self-Incrimination Examples
a. Example. A police officer lawfully conducts a Terry stop and frisk of a man. During the frisk, the officer feels what appears to be a foot-long knife at the suspect’s right hip area. The officer pulls out the knife, holds it up, and asks What are you doing with this. The suspects says he uses it for protection. The officer arrests the suspect. At trial, the defendant seeks to suppress his statement. 

i. Custody? Not in custody because it’s a Terry stop

ii. Interrogation? Yes “likely to illicit an incriminating response”
b. Example. D walks into the sheriff’s office and says “I done it. Arrest me.” A deputy asks “what did you do?” Defendant replies “I killed my wife.” Deputy asks “how did you do it?” Defendant says “with an axes.”

i. Custody? No
c. Example. D is suspected in a burglary and sexual assault. D allowed police to take his picture, and then agreed to accompany them to the alleged victim’s home. En route, D said he knew nothing of the crime. Upon arrival, one officer went in V’s home (where the v’s ID D from a photo array). The officer returned to the car and said the Defendant: “you’re a liar.” Defendant responded “you’re right I did it.”

i. Picture is not incriminating

ii. Custody? No seems to be in the back of the police car voluntarily 

iii. Interrogation? Yes, functional equivalent of saying “you did it, didn’t you?” (Innis); direct accusation (unlike Innis); No, happened very quickly

d. Summary 

i. Custody – Even though Miranda says “custody or otherwise deprived of freedom of action in any significant way,” this does not include incarceration, or all restraints on liberty recognized as seizures under the 4th amendment

ii. Interrogation – direct question by police officers don’t constitute questioning if police deceive the suspect into thinking he’s not talking to a police officer

iii. Unless questioning is reasonably prompted by a concern for public safety

XXX. Public-Safety Exception 

a. Public Safety Exception 

i. If custodial questioning is reasonably prompted by a concern for safety, warnings need not be given first. 

ii. Scope = circumscribed by the exigency 

b. New York v. Quarles

i. Facts: Woman told officers that she had just been raped by someone that was carrying a gun. Police officers saw Quarles who fit the description. Catch defendant, frisk him, and find an empty holster. Ask him where the gun is. Defendant says gun is over there.

ii. Court says Miranda warnings not necessary:

1. No one is claiming actually coerced

2. “Overriding considerations of public safety justify the officer’s failure to provide Miranda warnings.”

3. If we warn them, then they might not disclose anything – Miranda cost was possibility of fewer convictions, but here cost is public safety

4. Officer’s motives are not relevant 

5. Here, an accomplice, customer, or employee of the store could come across the fun and accidentally harm themselves or others

c. Example. After the Boston marathon bombing, police capture suspect. Question about bombing / his actions suspect without first giving him Miranda warnings.

i. Yes public safety exceptions 

ii. No belief in Islam - “Only those question necessary to secure safety of the police or the safety of the public. The scope of the emergency public safety exception is circumscribed by the exigency” (Quarles) 

d. Example. Police enter an apartment, serving a search warrant for drug possession and distribution (based on controlled undercover buys). Only Defendant is present and he is arrested. Suspecting that guns would be found at a drug-dealing operation, the police ask the Defendant about the location of guns in the household. He tells them there is one under the couch cushion and another in the drawer in the hallway.

i. Custody? Defendant is arrested 

ii. Interrogation? Asking defendant questions; incriminating responses 

iii. Public safety? NO - some courts require more specific reasons that the police believe there is a public safety; YES – some courts believe the inference is enough

e. Example. Officer arrests Defendant for selling cocaine. Before he conducted a SILA, officer asked Defendant if he had any drugs or needles on him. Defendant said I don’t use drugs, I sell them. At trial, Defendant moved to suppress his statement.

i. Public safety? Yes, covers officer safety which includes getting stuck by needles

f. Example. Officer observed Defendant selling drugs. As he approached, he saw Defendant swallow something. Officer arrested Defendant. Fearing for Defendant’s safety, Officer took him to the hospital. On the way, and without drugs Miranda warnings, the officer asked Defendant if he had swallowed any drugs. Defendant said yes. At trial, Defendant sought to exclude his statement.

i. Public safety? Yes, suspect counts as the public; but can only ask questions directed to addressing the threat

XXXI. Waiver of Privilege Against Self-Incrimination

a. Waiver 

i. Knowing – the fact the rights were read; tell them their rights
ii. Intelligent – understand their rights
iii. Voluntary 

iv. Need not be express, can be implied

v. Government has heavy burden to show waiver

vi. A valid waiver will not be presumed simply from the silence of the accused after warnings or given or simply from the fact that a confession was eventually obtained 

b. North Carolina v. Butler

i. Facts: Butler was arrested. After his arrest, Butler was given Miranda warnings. Given a form to read outlining his rights. When asked, Butler said he understood his rights. He refused to sign the form indicating that he waived his rights, but agreed to talk to the agents and made self-incriminating statements.

ii. Court says this was a waiver:

1. Rejected per se rule of written, express waiver 

2. Silence is not enough for an implied waiver

3. Court says silence + understanding of the rights + course of conduct indicating waiver can be enough for waiver

4. Here, Butler was fully informed of his rights and his waiver was therefore knowing and voluntary 

c. Berghuis v. Thompkins

i. Facts: arrested for shooting, given Miranda form, and read out loud a portion of the form. Refuses to sign form. Ask about crime. Silent for 2.75 hours. Does not invoke rights, but does not expressly waive either. 

ii. Court says this was a waiver:

1. Does not have to be express

2. Here, didn’t say that he wanted to remain silent or that he did not want to talk to the police. Had he made either of these simple, unambiguous statements, he would have invoked his “right to cut off questioning.” - silence alone is not enough 

3. Voluntary (p. 645) – no evidence of coercion; standard-zied room in the afternoon for three hours

4. Knowing (p. 644) – nature of right and consequences of his decision because he was told

5. Intelligent – “no basis to conclude that he did not understand his rights”

iii. When did he waive his rights?

1. Until you assert your rights, the questioning is ok

2. As long as you don’t invoke, the police can continue to question and then if you provide answers then you have a waiver 

d. Example. Police interrogate. They provide Miranda warnings, and elicit a waiver. They do not tell the suspect that his attorney was present in the waiting area of the police station and had asked to speak with his client.

i. Moran - Police do not have a duty to inform a suspect of the events that are going on outside of the room

e. Example. Police interrogate. Miranda warnings, and elicit a waiver. During the interrogation, they also ask the suspect questions about a different crime they suspect him of committing.

i. One waiver is okay, it’s not a crime specific behavior; the subject matter is endless

XXXII. Invocation
a. Invocation

i. How do you invoke? Say you want your lawyer and right to silence!

ii. How long must interrogation cease if you do invoke?

iii. Different rules for right to counsel and right to silence?

b. Davis v. United States [Invocation]

i. Facts: Suspect says “maybe I should talk to a lawyer,” police ask if he is asking for a lawyer, suspect replies “no,” continues another hour, suspect says “you know I think I want a lawyer before I say anything else,” ceases questioning.

ii. Court says did not invoke right to attorney:

1. Suspect must unambiguously request counsel 

2. A suspect must articulate his desire to have counsel present sufficiently clearly that a reasonable police officer in the situation would understand the statement to be a request for an attorney

3. Rationale? Need for effective law enforcement

c. Example. “My attorney would be so pissed if he knew I was talking to you. He told me not to discuss this case with anyone.”

i. Not clear and ambiguous assertion of the right

ii. Running commentary and think out loud
d. Example. “I think I need to see an attorney”

i. Clear and ambiguous statement? Assertive tone, Davis second statement questioning stopped

ii. Not clear and ambiguous statement

e. Example. “I would rather have an attorney here with me”

i. Not clear and ambiguous

f. Example. “When can I get that lawyer?”

i. Not clear and ambiguous

g. Example. “This is how I feel, if y’all think I did it, I know that I didn’t do it so why don’t you just give me a lawyer dog ‘cause this is not what’s up’”

i. Not clear and ambiguous
h. Example. “I mean, I’m straight up man. I’m not gonna lie to you. But, ya know, I mean, I should wit, I should huddle up with a lawyer and this and that.”

i. Clear and ambiguous

i. Example. During interrogation, followed a Miranda warning and waiver, the suspect said “I don’t ever want to talk about this no more” and “I’m through with this.” Questioning continued. The suspect then stated “I plead the Fifth.” The officer responded by saying “Plead the Fifth. What’s that?” 

i. A reasonable officer would understand this as an assertion of the right to silence.

j. Salinas v. Texas
i. Facts:  Salinas is a suspect for murder. Salinas is not in custody but agreed to go to the police station. Asked Salinas will the ballistics match the gun. Salinas did not answer, but rather “looked down at the floor, shuffled his feet, bit his bottom lip, and clenched his hands in his lap.” 

ii. Court says no invocation:

1. The 5th Amendment privilege against self-incrimination is generally not invoked by silence

XXXIII. What are the consequence of invoking? (How long does invocation last?)

i. Right to remain silent (Michigan v. Mosley)

ii. Right to counsel (Edwards v. Arizona)

b. Consequences of Invoking Right to Remain Silent
i. Police cannot re-question until scrupulously honor the invocation 

c. Michigan v. Mosley [Right to remain silence]

i. Facts: arrested for robbery, custodial interrogation, Miranda warnings, asserts right to silence, questioning stopped, taken to a cell, two hours later different detective attempted to question Mosley about a different matter, given Miranda warning again, but did not invoke his right to remain silent

ii. Court said the second round of questioning did not violate Miranda:

1. Court says it can’t be (1) never ask question ever again (irrational obstacle to legitimate law enforcement activity) or (2) after a momentary respite (momentary breaks until the suspect’s will breaks is badgering the witness)

2. Must have:

a. Immediate stop

b. Passage of time

3. Factors:

a. Original interrogation ceased at invocation

b. Tells suspect the police will honor his right to remain silent

c. Passage of time

d. New warnings and waiver

e. Questioning about a different crime

f. Questioning by different officers

g. Questioning at a different location
d. Consequences of Invoking Right to Counsel
i. Counsel is present (Minnick), or

ii. There is a break in Miranda custody of 14+ days (Edwards; Shatzer), or

iii. Suspects initiates discussion
e. Edwards v. Arizona [No break in Miranda custody]
i. Facts: Edwards arrested and taken to police station. He provided an alibi statement and asked to make a deal. He contacted an attorney and then said he wanted a lawyer present. Questioning stopped. The next morning, a jailer ordered Edwards to go speak with investigators despite Edward’s protestations. His lawyer was not present. Different detective, same crime, and longer passage of time than Mosley, but Court gave a different rule than Mosley.

ii. Court says violate Miranda:

1. Once right to counsel is invoked, law enforcement cannot re-initiate questioning without counsel unless the suspect himself re-initiates.

2. Suspect initiates when he indicates a willingness or desire to speak about the investigation.

3. Rationale? Assertion is saying I need help

f. Maryland v. Shatzer [Break in Miranda custody]
i. Limits Edwards which says no police questioning after invocation of right to lawyer. 
ii. Court says may initiate questioning again 14 days after break in Miranda custody and invocation.

g. Minnick [Counsel Present] 

i. Facts: Suspect arrested. Interrogated on Sat. Come back when I have a lawyer. Stop questioning. Spoke with attorney a couple times Sat. Shows up on Monday to questioning and waives.

ii. Court says violates Miranda:

1. The ability to consult with an attorney to allow the police to re-initiate questioning is not enough

2. Attorney must be present during questioning
h. Initiation 

i. Suspect indicates a desire to discuss the subject matter of the criminal investigation

i. Example. Respondent arrested for robbery, and advised of his Miranda rights. After the officer explained why he thought Respondent was the robber, Respondent said “I want an attorney before I say anything else.” The interrogation immediately ceased. Twenty minutes later, Respondent was transferred from the police station to the local jail. During the trip, Respondent asked the officers in the car “What is going to happen to me now?” The officer answered by saying “You do not have to talk to me. You have requested an attorney and I don’t want you talking to me unless you want to.” Respondent said he understood, and there followed a conversation about where he was being taken, and what he was going to be charged with. Respondent eventually recanted his denial and admitted his involvement in the robbery.

i. Court says suspect initiated because officer reminded suspect saying, “you have a right to an attorney.” 
XXXIV. Miranda Violations & Fruit of the Poisonous Tree

a. Fruit of the Poisonous Tree 

i. Evidence that is directly obtained as a result of a constitutional violation, as well as the fruit of that evidence, is excluded at trial. Exclusion requires balancing of: remedy for constitutional violation and deterrence of future violations. Wong Sun v. United States. 
1. But not all fruit of the poisonous tree is going to be excluded; it is not a constitutional rule and is therefore limited by judicial balancing.

b. Brown v. Illinois [Attenuation]
i. Facts: Officers break into Brown’s apartment, arrest him without warrant, without probable cause take him to the station, read his Miranda rights three times, makes incriminating statements.

ii. Court finds no attenuation and thus statement was excluded:


1. Court rejects per se rule that reading of Miranda always purges the taint of a 4th Amendment violation. 
2. Rationale? Incentivizes fourth amendment violations because no cost to them; concerned that giving Miranda warnings is not enough.

3. To determine attenuation between 4th Amendment violation and statements, factors that inform attenuation include: 
a. Miranda warnings

b. Passage of time

c. Purpose and flagrancy of official misconduct
d. Whether statement was result of coercion

4. Here, time was too short and official misconduct too egregious to purge the taint of the constitutional violation.

iii. Example. When police officers, armed with a warrant to arrest Smith, arrived at his house, another resident of the house and Rawlings were there. While searching the house unsuccessfully for Smith, several officers smelled marijuana. Two of the officers left to obtain a warrant to search the house, and the other officers detained the occupants, allowing them to leave only if they consented to a body search. About 45 minutes later, the officers returned with the search warrant. The resident and Rawlings were given Miranda warnings. The resident was ordered to empty her purse, which contained 1800 tabs of LSD. The resident told Rawlings "to take what was his," and Rawlings immediately claimed ownership of the drugs (“that’s my stuff.”).
1. Poisonous Tree (Violation)? Rawlings was arrested because he was not free to leave and not enough PC about marijuana to justify the arrest
2. Fruit of poisonous tree for statement? No, blurted out statement on his own, police not interrogated, not immediately after, in his home, passage of time 

3. Standing issue? No reasonable expectation of privacy in someone else’s purse
c. Harris [Impeachment Purposes]
i. Facts: police interrogate Harris, admits to selling drugs, but unwarned inadmissible. Harris testifies and contradicts his confession. Prosecution used to impeach.
ii. Court allows statement for impeachment purposes:
1. “It does not follow from Miranda that evidence inadmissible against an accused in the prosecution’s case-in-chief is barred for all purposes. . . The shield provided by Miranda cannot be perverted into a license to use perjury by way of a defense, free from the risk of confrontation with prior inconsistent utterances.”
2. The use of the statement only becomes relevant and admissible from choices that defendants make and choices that arise from perjury

3. Government may use an otherwise inadmissible, unwarned custodial statement, but only if the defendant testifies and the otherwise inadmissible statement impeaches that testimony
d. Michigan v. Tucker
i. Facts: Police question a suspect in custody without giving Miranda warnings. During the interrogation, the suspect provided them with the name of a key witness.

ii. Court says witness is not the “fruit” of an unwarned statement:

1. Miranda was judicially created so we can do these balancing tests

2. The interests may be balanced. Strong interest in making all relevant, trustworthy evidence available to the jury. The statement was voluntary despite lack of Miranda and the violation was not in bad faith so there was no deterrent value by exclusion.

e. Oregon v. Elstad
i. Facts: Officers suspected Elstad of being involved in a burglary. Officers obtain an arrest warrant and go to his home. In the home, one of the officers asks him about the burglary and Elstad admits involvements (un-Mirandized statement). Then the officers take him to the station and he confesses after being read Miranda warnings. 

ii. Court said second statement admissible as long as no deliberate coercion or improper tactics in obtaining the first statement:

1. Miranda violation is not a constitutional violation. This was merely a procedural Miranda violation where the officers mistakenly believed the defendant was not in custody at the time of the statement.

2. Absent improper tactics they are not going to suppress fruit of a Miranda violation.

3. Here, oversight and statement was voluntary so Miranda warnings were effective; two interrogations were markedly different experiences (i.e. different officers, different room, etc.)

f. Missouri v. Seibert
i. Facts: Officer deliberately did not give Miranda warning to a first-degree murder suspect in order to gain a confession and then gave Miranda and had her provide the same confession again while using the first to lead her along.

ii. Court said second statement inadmissible because it was a deliberate ploy.

1. Kennedy – the admissibility of post-warning statements should be governed by Elstad, unless the deliberate 2-step process strategy was employed; if the deliberate 2-step strategy has been used, post-warning statements that are related o the substance of pre-warning statements must be excluded unless curative measures are taken before post-warning statement is made; curative measures (a reasonable person understands its rights i.e. break in time)

2. Here, at police station, instructed not to give Miranda warnings, police don’t say that their first statement is inadmissible, etc.

g. United States v. Patane [Physical Evidence]
i. Facts: officers begin to read Miranda warnings but the suspect cuts them off and they never complete the warnings. Officers question and suspect makes inculpatory statements and tells them where the guns are stored. 

ii. Court finds that the statement is inadmissible:

1. It was obtained in violation of Miranda. 
iii. Court says gun is admissible:

1. Not violating 5th Amendment privilege because that privilege isn’t violated until trial. When someone is in custody and did not give Miranda warnings, that is not the 5th Amendment violation because you haven’t been compelled to be a witness against yourself.

2. The violation occurs only if the statement is brought at trial.

3. There is no poisonous tree so gun is not tainted.

4. Court says exclude statement.

5. Miranda’s general presumption that unwarned statements are coerced serves only to protect a suspect’s privilege against self-incrimination with respect to testimonial evidence, and therefore does not extend to physical evidence as a resolute of voluntary, unwarned statements.
h. Summary

i. 4th violation ( Miranda warnings ( statement = consider totality as to attenuation; time, location, Miranda, flagrancy of the violation. Miranda warnings are not always a cure to a 4th violation. Brown. 

ii. Miranda (procedural) violation ( statement ( Miranda warnings ( statements = usually the warnings make the statements after the warning admissible (Elstad) except for an intentional, bad faith violation at first (Seibert)

iii. Miranda violation ( statement ( physical fruit = physical fruit is admissible despite its flowing from the failure to warn because the 5th Amendment privilege stems from testimonial compulsion and physical evidence is not testimonial. Sufficient deterrence is earned by exclusion of the statement alone (Patane)
XXXV. True & False Review Miranda 

a. Example. An undercover police officer wearing a wire who in a jail cell deliberately elicits incriminating statements from a suspect about his participation in a specific crime must warn the suspect of his rights to silence and counsel.

i. False, because not in Miranda custody

b. Example. During a typical traffic stop, the driver of the vehicle is not in custody for purposes of Miranda.

i. True, because not coercive environment (i.e. brief encounter, 1 officers, public, not in communicado)

c. Example. To determine whether police have interrogated a suspect, courts focus on whether the officer intended to elicit an incriminating response from the suspect.

i. False, objective inquiry (Innis) on the suspect’s perspective

d. Example. The public safety exception is limited to only those questions necessary for the police to find a weapon that they reasonably believe is present. 

i. False, because not limited to only those questions; i.e. guy who swallowed drugs without Miranda warnings; not limited to weapons

e. Example. the fact that suspect makes an incriminating statement after being read his Miranda rights is enough to provide a waiver of those rights 

i. False, because needs to be knowing and intelligent.

XXXVI.  6th Amendment - Right to Counsel
a. 6th Amendment Right to Counsel
i. In all criminal prosecutions, the accused shall enjoy the right … to have the assistance of counsel for his defense.

b. Powell v. Alabama
i. Facts: white woman in Alabama sexually assaulted by African American men, arrested, and indicted. Court appointed entire local bar to defend these guys, but no lawyer took it.

ii. Court says violate 6th Amendment right:

1. During perhaps the most critical periods of the proceedings from the time of their arraignment until the beginning of the trial, when consultation thorough going investigation and preparation are vitally important, the defendants are as much entitled to such aid of counsel during that period as at the trial itself
c. Massiah v. United States
i. Facts: Massiah indicted for dealing drugs, pleaded not guilty, released on bail. Co-conspirator becomes an informant. Co-conspirator consents to listening device in car, and Massiah makes incriminating statements.

ii. Fourth Amendment issues?

1. No reasonable expectation of privacy because Massiah sitting in friend’s car, saying things aloud, taking risk of false friend

iii. Fifth Amendment issues?

1. No coercion, not in custody, no duty to warn 

iv. Sixth Amendment issues?

1. The 6th Amendment right to counsel attaches at the initiation of judicial proceedings.

2. Not just arrest, but formal adversarial judicial proceedings do.

3. Rule: government cannot deliberately elicit information in the absence of counsel after the initiation of formal adversarial proceedings

a. Automatically attaches

b. May be waived

c. No Edwards-like ban on police initiating questioning (as long as they get a waiver first)

4. Here, formally charged in court (i.e. arraigned, indicted, etc.), person working as informant for the government (for some kind of benefit), knowingly installed a bug, engaged in conversation

v. Didn’t he waive by talking (like the 5th Amendment)?

1. No, 5th Amendment is about self-incrimination / voluntariness, and 6th Amendment is about our inability to defend ourselves against the government without legal counsel

2. It doesn’t care about the voluntariness of the statement, it just cares about our inability to deal with an adversarial government

d. Brewer v. Williams
i. Facts: attorney and police agree that they won’t question defendant during transportation, indicted, police gives “Christian burial speech,” Williams says he’ll talk to his lawyer.

ii. Court says violates 6th amendment:

1. Here, judicial proceedings had been initiated against Williams at the time of his car trip back; Christian burial speech amounted to interrogation because the officer testified to the fact that his statements were intended to elicit information from Williams

e. Example. Arraigned and saying you want a lawyer in courtroom is not the same as invoking 5th amendment right to counsel. 

i. Courtroom is not the same coercive environment
f. Texas v. Cobb [Offense-specific inquiry]

i. Facts: Indicted on burglary, got an attorney, free on bond, a year later dad comes forward that Cobb killed someone, police arrest on murder charge, read Miranda rights, waives, confesses.
ii. Court says does not violate 6th amendment:

1. 6th amendment right to counsel is offense specific. Once the 6th amendment right to counsel attach, police can question about uncharged crimes.

2. Double jeopardy Blockberger test to determine whether the offenses are same – offenses are different if they have at least one element that’s not shared by the two crimes; each have a unique element

a. I.E. Robbery (the taking, with the intent to steal, of the personal property of another, from his or her person or in their presence; against his or her will by violence, intimidation or threat of force) v. Larceny (the taking, with the intent to steal, of the personal property of another) = can’t question because same crime

b. I.E. child porn v. assault = can question, different crime

c. If one of the crimes is completely inside the other (same) v. if vein diagram (not same)

3. Here, 6th amendment didn’t protect Cobb from questioning about the murder charge
XXXVII. Deliberate Elicitation 

a. Deliberate Elicitation

i. Engage in conversation (Henry)

ii. Mere listening post (Kuhlman)

b. United States v. Henry [Engage in Conversation]

i. Facts: inmate paid informant, FBI agent told informant not to initiate conversation and listen, 

ii. Court says violate 6th Amendment:

1. Deliberate Elicitation - Intentionally created a condition in which one should have known that the accused would have made an incriminating statement without his counsel present

2. Here, FBI deliberately elicited statement because informant paid on a contingency-fee basis, engaged in conversation with Henry and ask questions, mental strain of imprisonment may have contributed to deception

c. Kuhlman v. Wilson [Mere Listening Post]

i. Facts: informant, instructed not to ask Wilson any questions and only to listen for the names of the other men involved, Wilson made incriminating statement

ii. Court says does not violate 6th Amendment:

1. Mere Listening post - statements made by a prisoner to a police informant who only passively listened and made no effort to elicit or induce those statements are admissible

2. Here, brother got him to change his story not informant, agent just happened to be there by luck and happenstances

XXXVIII. Fifth Amendment v. Sixth Amendment 

a. 5th Amendment (Suspect)
i. Custody

ii. Interrogation

iii. Stage of proceedings irrelevant

iv. Not offense specific

b. 6th Amendment (Intent of Government Agent)
i. Custody Irrelevant

ii. Deliberate elicitation

iii. After initiation of judicial proceedings

iv. Offense specific 

XXXIX. Waiver of 6th Amendment
a. Montejo v. Louisiana
i. Facts: arrested for murder, put in jail, arraigned, brought to an interrogation room, read Miranda rights, waived and gave incriminating statement

ii. 5th Amendment Issue? No

1. Gave warnings and got waiver 

iii. 6th Amendment waiver? Yes

1. Plaintiff argues waives 5th Amendment, but not 6th Amendment right to counsel

2. A valid waiver of the 5th Amendment right to counsel simultaneously waives your 6th Amendment right to counsel

3. Rationale? Informed about right to counsel and gave it up legitimately

XL. 6th Amendment & Identification Procedures 

a. Eyewitness Identification

i. Law is concerned with mistaken IDs (often suggestive)
ii. Limit IDs to protect the fairness of trial 
b. Kinds of Eyewitness Identification

i. Live sequential, lineups – least suggestive
ii. Double blind line-up – the officer, who manages the lineup, does not know the suspect

c. United States v. Wade
i. Facts: Wade indicted for bank robbery. FBI arranged a lineup to have two bank employees identify the man they remembered during a robbery. Courtroom ID.

ii. Court says 6th Amendment right to counsel for post-indictment ID:

1. Indictment triggers right to counsel

2. A post-indictment ID is a critical stage

3. Rationale? IDs are notoriously unreliable, degree of suggestion, irreparability of misidentification, difficulty in depicting what transpires at lineups
iii. Court says has a 6th Amendment right to counsel for courtroom ID:

1. Defendant argues courtroom ID is fruit of the poisonous tree

2. No per se exclusion rule

3. Whether the courtroom identification arose exclusively from the impermissible lineup or whether it arose from circumstances sufficiently distinct from the lineup to remove it from exclusion (Independent Bases for In-Court Identification)
4. Factors: 

a. Prior opportunity to observe the criminal act 

b. Existence of a discrepancy between any pre-lineup description and the defendant’s actual description 

c. Any ID prior to lineup of another person

d. The ID by picture of defendant prior to lineup

e. Failure to ID the defendant on prior occasion lapse of time

f. Conduct of lineup
d. Limits on Wade
i. Timing – right to counsel only at post-indictment identifications (Kirby)
ii. Type of procedure – no right to counsel for photo arrays (Defendant is not there and can reproduce the photo array)
XLI. Due Process & Identification
a. Due Process Clause
i. Unnecessarily suggestive procedures are unfair and violate due process (whenever they are conducted)
ii. Rationale? Result in irreparable misidentifications

b. Stovall 

i. Facts: Stovall suspected of stabbing a woman numerous times, woman in serious condition at hospital, police brought Stovall to hospital to ID him, Stovall only AA in room and handcuffed to officers, woman IDs Stovall
ii. Court says does not violate due process:
1. Must be unnecessarily suggestive given the totality of the circumstances

2. Here, no other options because victim is in the hospital, unclear how long the woman will live, and need for immediate identification is clear. 

c. Foster v. California 

i. Facts: police conduct lineup with Foster, a tall guy wearing a black leather jacket, and two short guys, witness asks to talk to Foster one-on-one, witness IDs Foster

ii. Court says violates due process:

1. Unnecessarily suggestive procedures arranged by the police

2. Here, only tall man, only one wearing clothes matching description, met with Foster individually, multiple line-ups with only Foster remaining

d. Simmons v. United States
i. Facts: FBI shows multiple group photos with Simmons in it to five bank employees who witnessed the bank robbery. All witnesses pick Simmons.

ii. Court says does not violate due process:

1. Not so unnecessarily suggestive
2. Likelihood of misidentification is heightened if police show only a single photo, highlight a particular suspect, or indicate that outside evidence points to the suspect

3. Here, ample opportunity to observe the suspects, IDs soon after the event, witnesses show the pictures separately, nothing in facts to show suggestion

e. Neil v. Biggers
i. Facts: Defendant was suspect of rape. In the middle of the night without lights on. Victim suggests clear view of the defendant because of full moon and long duration. On several occasions over the course of the next seven months, she viewed suspects in her home or at the police station, some in lineups, photos and show-ups, and was shown between 30 and 40 photographs over months. In a show-up, the witness identified the defendant.

ii. Court concedes show-ups are suggestive.

iii. Factors to look at in determining whether a procedure has created a very substantial likelihood of irreparable misidentification so as to violate due process:

1. Opportunity of the witness to view the criminal at the time of the crime.

2. The witness’s degree of attention.

3. The accuracy of the witness’s prior description of the criminal.

4. The level of certainty demonstrated by the witness at the confrontation.

5. The length of time between the crime and the confrontation.

iv. Sufficient indicia of reliability ( no violation of due process

f. Braithwaite
i. Facts: undercover agent purchases drugs from Braithwaite, give one photo to ID
ii. Court says does not violate due process:

1. Even if unnecessarily suggestion, ID may still reliable

2. A totality of circumstances approach is used to determine if the ID is reliable

a. No per se rule of excluding IDs all the time because some are still reliable
3. Here, Trooper had good opportunity to view the suspect for a significant length of time, the witness was a law enforcement officer trained to notice identifiable features, the description provided after the encounter and before the photo was accurate and detailed, Trooper was confident in his identification, the identification was shortly after the encounter

g. Perry v. New Hampshire
i. Facts: Three am call about someone breaking into cars in a parking lot. Police respond and see Perry in the parking lot holding amplifiers and speakers. One officer goes upstairs to another resident, the caller, to get a description. The resident, instead of providing a description, points out the window towards Perry who is standing alone in the parking lot with the police. The witness could not identify the suspect at trial.
ii. Court says does not violate due process:

1. A suggestive ID procedure does not violate due process if the police are not involved in creating the suggestive circumstances
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