CRIMINAL PROCEDURE OUTLINE
PROFESSOR LAPP
The Fourth Amendment 


What is the Fourth Amendment? 
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized
Who does it protect us from?
· Federal government: Bill of rights
· State / Local government: 14th Amendment (Due Process) 
· Incorporation Doctrine: all criminal procedure rights (except for right for indictment) were all incorporated
· Must have state action to have 4th amendment protection 
· No 4th amendment protection against searches by private persons 
Why have this protection?
· LIMIT POWER: Framers wanted to limit the ability of government to intrude / investigate, to protect people’s security and privacy while still allowing the government to investigate (concerned about the powers of the government)
· Right: a right without a remedy is not much of a right
· Incentive: if law enforcement knows suppression is possible, they are encouraged to respect rights
· Judicial integrity: court can’t sanction a violation of the Constitution 
The Exclusionary Rule: 
· The Rule: evidence that was illegally obtained (invalid search or search) is prohibited for use as evidence in a criminal trial 
· Purpose: to deter - to compel respect for the constitutional guaranty in the only effectively available way - by removing the incentive to disregard it … we can no longer permit it to be revocable at the whim of any police officer who, in the name of law enforcement itself, chooses to suspend its enjoyment
Search


If it is not a search (or seizure), the 4th amendment doesn’t apply. If it is a search, need to check if it is reasonable. 
What there a search? 
Trespass Test (Old)
· RULE: government action is a search when there has been a trespass of  a constitutionally protected area 
· Olmstead:Held electronic eavesdropping without a physical intrusion is NOT a search. 4th amendment protects government from intruding / invading tangible things. Since the government never went into Olmstead’s house, they never conducted a search. 
Katz REOP Test (Old)
· When has there been a search?
· RULE: Government action is a search when it violates a reasonable expectation of privacy. 
· Katz: Charlie was professional better. FBI noticed that Charlie uses particular public phone booth. FBI taped mic to the back of the phone. FBI hears conversation, Charlie gets charged. Charlie wants to suppress it as a violation of his 4th amendment rights.  HELD: taping of microphone to the back of the phone booth was a search within the 4th amendment even without trespassing into the booth because Charlie was entitled to assume that the words he uttered in the phone booth would not be uttered to the world. He closed the door behind him, paid the toll. Found unreasonable because done without a warrant. 
· Harlon Concurrence: though 4th amend. Protects people, not places, still need to focus on where the person is located to see if they had a reasonable expectation of privacy 
· When is there a reasonable expectation of privacy? 
· RULE: Harlon Concurrence 
· 4th amendment protects reasonable expectations of privacy, which involves
1. Actual, subjective expectation of privacy AND
a. Given little emphasis in analysis 
2. Society is prepared to recognize that expectation as reasonable 
· RULE: (see Oliver, Cirraolo, Riley, Kyllo) 
· Important factors to consider is: 
1. Use and
a. Is the area a setting of “intimate activity” that government sought to protect? If yes, leans towards REOP. 
2. Location
a. COULD the public or police accessed from a lawful vantage point? If yes, then leans against REOP. 
3. Lawfulness of Vantage point
a. Can the setting be seen from a lawful vantage point? If so, leans against REOP. 
· Reasoning: Constitution protects people, not places. 
· Even though 4th Amendment says “constitutionally protected area” → constitution protects people not places
· “What a person knowingly exposes to the public, even in his own home or office, is not a subject of the 4th amendment protection. But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.”
· The right follows the individual, it is not about  whether they are in a particular area. 
· Seems to reject the Trespass test, but clarified in Jones. 
Jones Test (Now)
· RULE: Government action is a search when 
1. It violates a reasonable expectation of privacy OR 
2. There has been a 
a. Trespass of a constitutionally protected area (house, curtilage, person or effect) AND 
i. See Oliver. Open field not protected.
ii. See Jardines. Consider implied licenses. 
b. For the purpose of obtaining information 
· Revived trespass test as an alternative to Katz’ REOP test for determining whether government action was a search 
· RULE: A search occurs when the government physically occupies physical property for the purpose of obtaining information 
· Jones: Jones suspected of trafficking narcotics. FBI conducts visual surveillance of nightclub; gets a wiretap on his phone. Surveillance is enough to get a warrant to put on the GPS on his car, that specified installation must be within 10 days and in DC. FBI installed after 10 day deadline and in Maryland. Had to replace the batteries so FBI changed it in the middle of the night.  Trespassed his property by putting the device on and with purpose to obtain information, therefore a search. Unreasonable because exceeded scope of warrant. 
· Just putting the device on the car (trespass alone) is not a search, and use of GPS device alone is not a search → need both installation + use.
Factors to Consider for REOP
1. Knowing exposure to the public
a. Look for public exposure
2. Convey to third party
a. Assuming the risk 
3. Use of technology
a. Factor that can matter but depends on the type of technology 
4. Nature of information obtained
5. Nature of intrusion
a. Aerial surveillance is okay, but not if it picks up dust. 
b. Drug dog at car okay, but not at porch 
6. Location 
a. House most protected area 
Open Fields Doctrine
No REOP in open fields 
· RULE:
1. No REOP in open fields and 
2. Open fields is not a constitutionally protected area to which trespass doctrine applies
3. Therefore, open fields are not protected by the fourth amendment. 
· What is considered an open field? 
· All that is not the house or the curtilage. Not protected because not “person, place, house or effect” 
· Oliver: Cops got tip that Oliver was growing week on his property. Oliver had “no trespassing sign” on a LOCKED gate, but cops went around it and up the road to his property. Passed a baren, say a camper that yelled for them to leave. Cops continued on and found a large field of weed. Held: not a search.  NO REOP because, though Oliver had a subjective expectation of privacy with the sign and gate, but not reasonable because wasn’t used for intimate activity, was far from the house and could have been seen by the public and police from a lawful vantage point.  NO trespass of constitutionally protected area because too far away from the house to be considered curtilage; just an open field. 
· TAKEAWAY: Government..
· Can trespass to get information, if it is an open field
· Can’t trespass in the home or curtilage to get information
Lawful Vantage Point
No REOP in areas that can theoretically be observed by the public from a lawful vantage point
· RULE: Aerial surveillance to obtain information is not a search IF done from a lawful vantage point, unless there has been an actual trespass in doing so. 
· Why? No REOP, even in the curtilage, IF they are looking from a lawful vantage point. BUT, they can’t trespass onto your property. 
· Ciraolo: Police investigate Ciraolo after getting tip that he had drugs in the house. Police fly over house with drop over 1,000 feet and see the drugs in the “curtilage.” Got a warrant and found drugs in the house. Held: not a search. There was a subjective expectation of privacy because he had a 6ft outer fence and 10 ft inner fence, and not reasonable expectation because (even though part of curtilage) it could be accessed from lawful vantage point so considered to be “knowingly exposed to the public” and therefore not protected. 
· Riley: Cops get tip that there is weed growing in backyard. Fly 400 feet above backyard in a helicopter. Greenhouse is in the curtilage of backyard that had roof with a missing panel. From 400 feet, cops identified weed. HELD: not a search. Subjective expectation of privacy because he had roof and fences surrounding it, but not reasonable because could see into the greenhouse from the lawful vantage point in the helicopter. Would be different if flying the helicopter at 400 ft. were illegal. 
· TAKEAWAY: Government can look into the home and curtilage if it is from a lawful vantage point
Enhancing Technology:
No REOP against sensory enhancing technology that is GENERALLY available to the public
· RULE: 
1. Using a device 
2. that is not available for “general public use" 
3. to see intimate details of a private home 
4. that would be undiscoverable without physically entering the home 
5. constitutes a Fourth Amendment search. 
· Rephrased: There is a search when there has been intrusion with high technology not available in public use, INTO the house that MIGHT expose intimate details. 
· All details of what transpires in a home are intimate details and protected by the Fourth Amendment, unless they are freely observable by the public.
· Kyllo: Police use thermal imaging to detect high intensity heat coming out of the apartment. Warrantless investigation with infrared camera pointing from vehicle across the street. Cops detect that the room is much hotter than surrounding rooms, suggest that he has get lamp making drugs; got warrant and searched home. HELD: a search. Not a trespass because no physical intrusion; but REOP because looking inside the home (highest privacy protection), use of technology not available for public use,  and COULD have revealed intimate details. 
Knowing Exposure to the Public 
No REOP for information you knowingly expose to the public 
· RULE: No REOP for information (or property?) that is knowingly exposed to the public.
·  When is information knowingly exposed to the public? 
· RULE: Information is knowingly exposed to the public when:
1. it is readily accessible to the public AND
2. with common knowledge that public access it
3. EVEN if accessible from unlawful vantage point
· Greenwood: Cops asked garbage man to set aside a suspect's opaque trash bags. Police found evidence of narcotics. Held: Not a search. There was a subjective expectation of privacy in the black opaque bags, placed in a win, thinking it would be mixed with everyone else’s. BUT not a reasonable expectation because he knowingly exposed the garbage to the public - put it on the curb for the EXPRESS purpose of conveying it to the garbage man to come get it, AND it was readily accessible to the public, AND it's common knowledge that people go through trash .
· Different from Ciraolo and Riley because here it was unlawful to go through trash. 
Third Party Doctrine:
No REOP for information disclosed to a third party - it's really knowing exposure but a slight variation (assume the risk)  
· RULE: Assume the risk of a false friend, even if they are inside your own home. No REOP in a conversation with a person, even if you do not know that they have a wire on. 
· US. v. White: Police can send someone into your house with a wire without you knowing, and it is not a search. 
· RULE: No REOP against a LIMITED surveillance of information that is KNOWINGLY exposed to a third party. 
· Smith v. Maryland: Pen register installed at phone company that recorded the numbers you dial from a particular phone line. Cops acquired pen registered without warrant. HELD: not a search because numbers are intentionally exposed to the phone company to connect your call. 
· Distinguishable from Katz: All their doing is recording the outgoing numbers dialed (Limited surveillance; may not extend to full conversation)
· RE: Digital age
· Carpenter: An individual maintains a legitimate expectation of privacy regarding his physical movements are revealed by cell-site location information (in that case over the course of 127 days, placing him in the vicinity of four charged robberies), even though this information is conveyed to the third party wireless carrier.
· Given the unique nature of cell site records - providing the government near perfect surveillance and even allowing it to travel back in time to retrace a person’s whereabouts - the court declined to extend the third party discourse doctrine to cover them. 
Drug Dog Cases:
· RULE: Drug dog sniffing is not a fourth amendment search if: 
· search is a limited intrusion AND
· Reveals only limited information
· Place: When dogs smell your luggage at the airport, it is not a search. Though it is an effect, the sniff didn’t involve opening the luggage so it was limited, and limited information because the only thing detectable is contraband. 
· Re: Drug Dogs + Lawful Traffic Stop 
· If you are lawfully pulled over, 
· cops can walk the dog around the car even without suspicion (if limited intrusion and limited revealing capacity) 
· Caballes: D stopped for speeding on highway; gets pulled over. While one cop writes ticket, K9 unit walks around car with dog and smells the trunk, reveals drugs. Officer had no suspicion of drugs. HELD: not a search. 
· UNLESS the unrelated checks (dog sniffing) prolongs the stop in the absence of proper justification for the unrelated check
· Rephrased: authority for seizure (lawful stop) ends when the tasks tied to the traffic violation are completed or should have been completed 
· RULE: If sniff extends traffic stop, then it is a seizure that needs its own justification. 
· Rodriguez: Ds drove car onto highway shoulder. Officer pulled over, got license, ran background checks and issued Ds warnings. Asked for permission to walk dog around (though no suspicion), they said no. 7 or 8 minutes after the warnings were issued, officer walked dog around, alerted to meth, searched car and found drugs. HELD: unreasonable extended seizure. Lawful seizure for the first 22 minutes, but unreasonably extended after warnings were issued. 
· RE: Curtilage and Implied Licenses. 
· Consider 
· Custom and Consent (to determine if there is implied license)
· Consent to mail carriers to approach home to deliver mail
· Custom for solicitors to approach door
· But no customary invitation for police to come use trained police dog on your premises 
· And Expectation (to determine scope)
· Expect people to go up to door, knock, then leave 
· Don’t expect police to linger around your porch in search of drugs 
· RULE: There is a fourth amendment search when a drug dog goes onto your porch to sniff for drugs
· Jardines: Police received tip that marijuana being grown in Jardines home. Cops brought drug sniffing dog onto porch. HELD: a search. Cops intruded on D’s porch, which was part of the curtilage (which is treated as the home for 4th amendment purposes). Since they trespassed in order to get information, this is a straightford search under Jones test. Uninvited intrusion because not customary for cops to use trained police dog on your porch
Seizure


If it is not a seizure (or search), the 4th amendment doesn’t apply. If it is a seizure, need to check if it is reasonable. 
Generally:
· Applies to persons or property 
· Property: cops either have your property or not. 
· Persons: more complicated. 
· Much less about privacy and more about liberty and property rights. Can’t detain a person or take their stuff without justification. 
· Generally: Person is seized only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.
Was there a seizure?
· RULE: Person is “seized” only when his freedom of movement is restrained by:
1. Means of physical force, OR 
2. Submission to an assertion of authority 
Freedom of Movement:
· RULE: Person is free to leave as long as the person remains free to disregard the questions and walk away.
· Bus case:Couldn’t get off bus BUT were free to terminate the encounter. 
· RULE: Objective truth about whether a person was actually free to leave does not matter in determining if a person felt they could not leave.
· Rephrased: does not matter if person actually couldn’t leave, but rather if they felt like they could have. 
· Mendenhall: Mendenhall last to leave the plane, doesn't get luggage; cops say she meets drug courier profile. Agents approach Mendenhall, ask to see tickets and ID (where names don’t match). Agents identify themselves, return her belongings, and ask her to go to their office. Mendenhall says yes, and consents to being searched in the office. They find heroin on her. Government concedes they had no probable cause, but not an issue because no seizure occurred. Cops admit that if she tried to leave, they would have stopped her. HELD: not a seizure. Events took place in public, agents wore no uniform and showed no weapons; identified themselves but requested she come and did not demand. Mendenhall voluntarily went with the cops, and it was not coerced. 
Submission to Assertion of Authority:
· RULE: Seizure requires either physical force or, where that is absent, submission to the assertion of authority. No seizure until you are under control. 
· Hodari: Two officers see unmarked car with 4-5 youth surround it. When the youths saw the police, they freaked out and ran away. One officer got out and ran after D down the alley, finally caught up to him, D tossed a rock (which turned out to be cocaine), cop tackled him and arrested him; found $130 cash and pager. D claims he was seized when he first started running, so wanted to say it was an unlawful seizure to exclude the drugs. HELD: not a seizure until he was under control. Show of authority where reasonable person does not feel free to leave is not enough, must also be under control. Fleeing subject should be encouraged to obey the police’s order to stop - If you run from the police, 4th amendment does not protect you. 
Probable Cause


Applies to both warrant and warrantless searches and seizures
· DEFINITION: Probable cause exists when under the totality of circumstances, there is a fair probability that 
1. evidence of crime will be found in a particular place at the time of the search OR
2. that the person to be arrested has committed, or is committed a crime. 
· Rephrased: Probable cause exists where the facts and circumstances within the officers' knowledge and of which they have reasonably trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that:
1. An offense has been committed by the person to be arrested OR
2. An item subject to seizure….
· WHEN: When do you need probable cause? 
· Must be present at the time of the search or seizure. 
Test to Determine Probable Cause:
· Old Test: Aguillar-Spinelli Test - issue for anonymous tip because do not know the basis of knowledge and could not check credibility of unknown person. 
· RULE: Must have both
1. Basis of Knowledge
a. “I saw it myself”, “Target told me directly”, “I saw ammunition, gun case and receipt” logically implying a gun 
2. Credibility 
a. Reliability / veracity
b. Track record
c. More reliable if it exposes informant to potential criminal liability  (party admission; declaration against interest) 
· Current Test: Totality of Circumstances (Makes determination of probable cause more of a practical, common sense decision). Look to sliding scale of:
1. Basis of knowledge and
2. Reliability. 
· RULE: Details can provide a basis of knowledge for an unknown tipster. When tip is corroborated, tipster must have some basis for knowledge because they were right in predicting the future. 
· Tip is not enough; but when there is a tip and corroboration, maybe there is probable cause. 
· Illinois v. Gates: Cops received an anonymous tip that Gates sold drugs, gave address and detailed description of how they transport their drugs (drive to Florida, drives back, switches; also listed how much money the would have). Cops investigate, send someone to watch Gates. The tip predicted everything that came true. Got warrant, searched car and house. HELD: Yes, probable cause for the warrant. Agreed that letter alone was not enough, but the predictive tip and the corroboration provided a basis of knowledge for an unknown tipster. May have not been enough reliability (because anonymous) but basis of knowledge was sufficient. 
Objective Standard: 
· RULE: Probable cause is an objective standard. 
· Don’t ask cops why they REALLY, subjectively seized someone, but rather ask if a reasonable officer would have had probable cause for the seizure. 
· If there is an objective basis for the seizure, even if it wasn’t the true subjective basis for the stop, then probable cause is established. 
· Note: Decision to stop a car is reasonable where the police have probable cause to believe that a traffic violation has occurred
· Whren v. United States: Cops patrolling “high drug area.” Saw car with temporary license, young occupants and driver looking at passenger lpa. Truck stopped at intersection for an unusually long time. When cop made a U turn, truck made a sudden right without signaling and sped off at unreasonable speed. Cops pulled over and found cocaine in passengers lap. D argued that traffic violation was just a pretext for pulling them over. HELD: Reasonable seizure. Stopping at the sign for long time and speeding off was an objective basis for probable cause that they violated traffic violation, regardless of officer’s TRUE subjective basis. 
Reasonableness 


If there was a search or a seizure, was it reasonable? If reasonable, not violation of 4th amendment protection. If not reasonable, there has been a violation of 4th amendment protection. 
When is a search/seizure reasonable?
Presumed reasonable when done with a warrant, and executed reasonably. 

See notice, scope of search, detention. 
Warrantless searches are “per se unreasonable,” subject to a few exceptions.
Searches with Warrants: 
· RULE: Searches with a warrant are presumed to be reasonable. Must still see if warrant was executed reasonably. 
· How to determine if warrant was executed reasonably? 
1. Notice: to make sure that all parties can double check that law enforcement is complying with the terms of the warranty 
a. Typically, given notice upon service of warrant - “Columbia police, search warrant” and hand it to them
b. Cops can request “Sneak and peek” warrant, but need reasons why you need it →  subject receives delayed notice, but no more than 30 days after the search 
2. Scope of search: searches authorized by a warrant must still be executed in a reasonable manner
a. Execution limited by the requirements of the warrant 
b. Can’t carry out a search in an unusually violent or degrading manner
c. “Excessive or unnecessary destruction of property in the course of a search may violate the 4th amendment” 
d. Ex. can’t look in kitchen drawer when searching for stolen big-screen TV
3. Detention during search: Those present at a resident when the police are executing a search warrant may be detained during the search for a reasonable amount of time 
a. Muehler v. Mena: 
4. Knock and Announce Rule: (but not Exclusionary) Knock and announce rule is presumptively required, but you can request judge to authorize a no-knock warrant
a. No per se exceptions to the knock and announce requirement. Case by Case reasonableness inequity
b. How long do you have to wait after knocking and announcing?
i. US v. Banks: waiting 15-20 seconds after knocking to enter is good enough
c. NO EXCLUSIONARY RULE for K&A Requirement: when the knock and announce rule is violated, it does not trigger suppression of evidence. 
· How to get a warrant? Need probable cause (see probable cause section below)
· Cop submits information to judge to establish probable cause; if judge finds it, the judge issues warrant.
· Police can’t issue warrants themselves because the whole purpose of judges is to be a neutral decision maker between police and the people
· Warrant Requirements:
1. Warrant issued by magistrate
2. Identify person or property to be searched
3. Identify person or property to be seized
4. Designate magistrate for return (after you’ve executed the warrant, need to fill out a form explaining what happened)
5. Warranty generally good for 14 days (need special request to extend)
6. Should be served during daytime (6am-10pm) (need special request for nighttime search with reasons why)
Warrantless Searches
· RULE: Warrantless searches are “per se unreasonable,” subject to a few exceptions
· 4th amendment does not directly require a warrant, but case law has inferred that there is (Katz presumption)
· Katz: “searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the 4th amendment - subject only to a few specifically established and well-delineated exceptions.”
· Courts are starting to abandon the warrant requirement and now just look to a REASONABLENESS requirement (warrant or no warrant) 
· When is a warrantless search reasonable?
· RULE: Warrantless search is reasonable when 
1. There is probable cause AND
2. Some exception that justifies dispensing of the warrant procedure. 
Exigency Exceptions: 
· RULE: Police cannot create the exigency used to justify a warrantless search. 
· When is an exigency created by police? 
· RULE: If police behaved reasonably and did not violate / threaten to violate the 4th amendment, then they did not create the exigency. 
· Kentucky v. King: See case facts below. D claims police created the exigency because they yelled and banged on the door as loud as possible, causing D to run around. HELD: if police behave reasonable, then they do not create the exigency. All destruction of evidence is triggered by fear of police presence, so can’t just say police created the exigency here. 
· List of Exigency Exceptions: 
1. Hot pursuit
a. Hayden: 4th amendment does not require police officers to delay in the course of an investigation if to do so would gravely endanger their lives or the lives of others 
i. But See Welsh
b. RE: Entry into home 
i. RULE: If you are in hot pursuit of an armed robber, warrantless entry into the home is justified. 
ii. RULE: Absent hot pursuit, cannot go into the house even if you have probable cause to believe criminal is in there. Cannot enter house absent exigency to make a routine felony arrest. 
1. Payton v. New York: Police, two days after a murder entered a home to make a routine felony arrest of the suspect. Court says this was unreasonable. Officers had probable cause and time to obtain a warrant to enter the home so they should have. But police cannot enter a home without a warrant to make a routine felony arrest because “the physical entry of the home is the chief evil against which the wording of the Fourth Amendment is directed.”
2. Imminent destruction of evidence
a. Kentucky v. King: Police looking for drug dealer, thought he ran into apartment. Run upstairs and see two doors. They don’t know which door the person ran into, but at the top of the stairs they smell weed coming from one door. Cops knock, then hearing moving inside. Cops break down door. Justification is that they wanted to avoid destruction of evidence. Evidence of possibility was hearing the sounds moving.
3. Public safety
a. RULE: Law enforcement may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury
i. Pretext or officer’s subjective motivations are irrelevant. Look for reasonable objective basis. 
ii. Brigham City v. Stuart: Police respond to home for a call about a loud party. Upon arrival, the officers hear shouting and discover a fight. Officers order the participants to stop from outside the home and then enter, break up the fight, and arrest the participants. Court said this warrantless entry was acceptable. Law enforcement may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury.
b. Turns on fact that sometimes we want law enforcement officers to break into a burning building to save someone, etc. 
· Consider: Gravity of offense - matters to exigency determination regarding warrantless entry into the home 
· How much time it takes to get warrant, how many police officers it takes to control people, threat of harm, risk of destruction of evidence, how certain of the crime →  all inform the exigency
· Welsh: Car driving erratically, swerves off road into field, doesn’t hurt anyone or anything. Someone gets out, witness watches person wander off. Witness calls the police and tells them. Police come to see car, go in glove box and see registration with nearby address. Police walk to address, go inside and find Welsh there. HELD: warrantless entry not justified. Seriousness of crime matters. Minor offenses undercut the notion that there is a true emergency going on. 
· Welsh + Payton work together to limit warrantless entries into the home 
· Consider: Timing - exigency determined at the TIME the cops moved in. 
· Even if the cops stalled or waited before proceeding in and the exigency decreased, it doesn’t matter so long as the exigency existed when they moved in.
Automobile Exception: (Probable Cause + Car)
· RULE: Cops can do a warrantless search 
· Of a car
· Where there is probable cause to believe that there will be evidence of criminality in the car 
· Reasoning: 
1. Car is moveable 
a. Carol v. United States: Prohibition era. Law enforcement has information that a car which was going to be driving by was carrying alcohol. Officers stop the car and search it without a warrant and discover a large quantity of alcohol. Court says search of a car may be conducted without a warrant but based on probable cause because of mobility of vehicles.
i. Permitted because of the mobility of the vehicle (potential loss of evidence)
b. RE: Impounding - police may conduct warrantless searches of cars even after the car has been impounded to a police-controlled lot
i. Suggests that loss of evidence exigency isn’t necessarily the basis, but more of a reduced expectation of privacy 
2. Reduced expectation of privacy for using a car 
a. Since government pervasively regulated with licensing requirements, stickers on license, headlines, etc. (somehow, the outside car factors allow cops to go inside the car)
b. RE: Motor homes - exception extends to motor homes, which are readily accessible and have a lesser expectation of privacy 
i. California v. Carney: Law enforcement surveils RV where owner was allegedly trading marijuana for sexual favors with youths. Police see a youth come and go and he admits to an exchange of marijuana for sexual favors. Police arrest occupant and search. HELD: reasonable. 
· Limitation: Cops cannot do warrantless car search IF the car is in the home. 
If cops can search cars without a warrant, is there a limit for what cops can search within the car? 
Containers in Cars: 
· RULE: Scope of probable cause limits what cops can search. 
· Ex. If comes have probable cause that there is stolen flat screen TV in your car, cannot search purse in the car. 
· RULE: 
· If police have probable cause to search a car
· Even if the PC relates to something specific within the car
· They can search the entirety of the car
· As long as it is something that might contain what they are looking for 
· But once they find the specific thing, they have to stop searching. 
· Acevedo:Police are tracking a package which they have probable cause to believe contains drugs. Someone picks up the package and takes it home. And then another person leaves with a bag which appears to be the same size as the contraband and places it in his trunk. Court says there was probable cause to search the bag, so because of that probable cause, can search the car and any container which may conceal the object of the search. Here though, because the officer saw the bag placed in the trunk, probable cause only existed as to the trunk, not the passenger compartment.
· RE: Evolving Probable cause
· RULE: Probable cause can evolve as the search goes on. 
· Probable cause does not get frozen in time. Can do a lawful search and find things which can create additional probable cause for a separate search 
· RE: Ownership
· If you have probable cause, the purported ownership of different items in the vehicle doesn’t limit police’s ability to search with a warrant. 
Warrantless Arrests 
· Arrest is a type of seizure that is an intrusion on our liberty. Still needs to be reasonable. 
· RULE: Don’t need a warrant or exigency for a felony or misdemeanor arrest in public.
· Probable cause is sufficient 
· to justify a warrantless arrest 
· for a felony or misdemeanor 
· RULE: Cops can arrest someone for a fine-only misdemeanor crime for which they cannot be jailed
· Atwater: Texas law imposing a fine for not wearing a seat belt. Misdemeanor, fine only, non-jailable offense. Women gets pulled over for not wearing seat belt, gets arrested. Atwater argues that she shouldn’t have been arrested for an offence that she can’t even be jailed for. HELD: Valid arrest. Need easy rules because Atwoods proposed rule is not easily administrable as it may turn on things the cop doesn’t know (Ex. Third misdemeanor can become jailable offense)
· in public
· Watson: Sting operation for stolen credit cards. Informant gives signal to cops that Watson has more credit cards on him. Cops arrest Watson outside the restaurant and found no cards on him. Asked to search his car, he said yes, and they found stolen credit cards in the car. HELD: Valid arrest because cops had probable cause.
Search Incident to Lawful Arrest 


· RULE: IT is reasonable after a lawful, custodial arrest, for police to search
1. The suspect, and
2. The area within the suspect’s immediate control
a.  only the area within immediate control. 
i. Chimel: Police went to Chimel’s house to arrest him for a coin shop burglary. Officers had an arrest warrant (allowing entry to house based on reasonable belief that he was there), but no search warrant. Officers arrest him and search for and find the stolen coins. Looked around room, attic, garage. In room, had wife open drawers and to physically move stuff around. HELD: search unacceptable because no PC for search and was more than suspect’s immediate control. 
· Reasoning: out of officer safety and concern for preservation of evidence
· Re: Evidence
· Does not matter if the evidence found is unrelated to the reason suspect was arrested 
· Ex. If you arrest someone for trespassing and you do SILA and find drugs, it can still be used against them.
· Re: Individualized Facts
· RULE: Do not take subjective individualized facts about the arrest into account. Does not matter if it is a cooperative arrest; so long as it is a lawful arrest, police can search person and surrounding arrest
· Re: Timing
· Search can occur before or after arrest
· Courts have justified searches with SILA even if they occurred before the arrest, so long as there is actually an arrest 
· Looking for: when doing the search, was there probable cause to arrest? If there was, did they actually arrest suspect at least within a reasonable time? (Usually occurs when there is chaotic scenes) 
· Re: Searching inside belongings found during SILA 
· Physical Containers 
· RULE: Can search containers found from SILA if it is consistent with the rationales (preserve evidence + safety) → is it reasonable to believe the container could contain the evidence or a weapon?
· Robertson: Cigarette pack case -
· Phones (qualitatively and quantitatively different from physical information):
· RULE: cannot search cellphones with SILA exception
· Riley:  Riley stopped for expired tags and found to be unlicensed. Arrest. Found cellphone and searched it. Officers find evidence of gang affiliation on the phone. HELD: unreasonable. Government interest for office safety and preservation of evidence is poor because digital data can’t be used as weapon, once phone is secured threats are eliminated and evidence cant be destroyed by suspect. Individual interests more valuable here because phones implicate must more privacy, has more storage capacity and can contain information about location, conversations, and much more from non-physical icloud space. 
· Re: Searching cars incident to lawful arrest
· RULE: Reasonable to search a car without a warrant if:
1. Arrestee is unsecured and the passenger compartment is accessible, OR
2. There is reasonable to believe that evidence related to the crime of arrest will be found in the car at the time of the search (Basis of arrest matters)
· Grant: Officers go to house knowing it was a drug house. Just do a knock-and-talk and talk with Gant. They leave, run Gant and find he has a warrant and suspended license. Officers return to house and see Gant drive up. They arrest him and put him in the back of the patrol car. Two officers searched Gant’s car, found hand gun, bag of cocaine. HELD:  Court overrules Beltonwhich said this search was fine. Instead, they say the traditional requirements for search incident to arrest do not exist when suspect is cuffed and in the back of the car; no danger of destruction of evidence or danger to officer’s safety.
· Reasoning: Need this limitation because Belton + Atwater meant that there would be free search of car for pretty much anything, even as small as not turning on your turn signal. 
· Belton: Old Rule – reasonable to search car without warrant when a recent occupant is arrested, whatever the basis of the arrest, even when arrestee is handcuffed in a squad car. 
Plain View


If cops have warrant that is limited to X, Y, Z that says nothing about drugs, but cops see all the drugs when they are in there, they may be allowed to seize it based on plain view doctrine. 
· Coolidge RULE: Police can, without a warrant, seize the item if:
1. Police are lawfully present when they see (observe / detect) an item in plain view
a. Lawfully present: Reasonably executing warrant, consent, public area) 
2. The item is immediately incriminating (probable cause [when they see it] to believe it is evidence or contraband)
a. Immediately incriminating: If cops move items they are not authorized to, and item then becomes incriminating, not covered by plain view 
b. Hicks: Officers had search warrant for X. While lawfully present in home, saw stereo that fit the description of a stolen one. Moved the stereo to reveal the serial number and determined it was actually stolen. HELD: Lawfully present when they saw the stereo, stereo was in plain view, but it was NOT immediately incriminating. Nothing from plain view indicated that it was incriminating; only knew it was stolen when they moved it.  When officers moved the stereo (not pursuant to warrant), they were no longer lawfully present. 
· Ex. Police have warrant to search house for wedding ring. Can pretty must lawfully be anywhere in the house considering the ring can be in anything. If they open something and see meth, they can lawfully seize it since they were lawfully in the particular area where they found the meth. 
·  Re: Computers Searches
· Plain view applies to computers
· If warrant authorized search of a computer, police can search everything on the computer. Doesn’t matter the file name or extensions because people can be misleading when labeling files. 
Plain Touch:
Applicable to all senses
· RULE: Police can, without a warrant seize the item if:
1. Police are lawfully present when they feel/smell an item, and
2. The item is immediately incriminating to touch/smell (probably cause to believe it is evidence or contraband) 
· Dickerson: Officer doing lawful pat down search. Felt something small that he thought might be crack. Put hand in pocket, moved it around in his fingers to figure out what it was. HELD: not immediately incriminating, it was just something small and could have been anything. Officer couldn’t go into the pocket and explore it further with his fingers because it is now a search. 
Consent-Based Search


· RULE: police can search without a warrant or any suspicion if they obtain valid consent
· How to determine is consent is valid? Three things:
1. Consent was given by someone with actual or apparent authority 
2. Consent was given voluntarily, and
3. the search did not exceed the scope of the consent given 
· RULE: Can withdraw or limit consent at any time, even after search has begun. 
· But anything police saw before consent was withdrew or narrowed was obtained lawfully 
· Why allow warrantless searches based on consent?
· Court recognize it might be a necessity because cops often lack probable cause needed for searches and seizures, or lack exigency
· Might be in interest of innocent suspect to make things quicker 
· Autonomy – people should have the freedom to waive their rights 
Authority
· Consent given by person with
1. Actual authority; or 
a. landlord, tenant, car owner. Property is theirs and they have the actual authority to consent.
2. Apparent authority: 
a. Police reasonably believe a person has authority to consent
b. Justifies a search even if it turns out that the police were wrong and the person lacked actual authority  
· RE: two people with actual authority
· When two or more people have the actual right on a lease (like roommates), EITHER may consent. 
· What happens when one says yes and the other says no?
· RULE: No trumps yes. If there are two people and one says no to consent, then police cannot search. 
but search can still be justified based on other exceptions. 
· BUT, when objecting person leaves, the police can request consent again and obtain it from the remaining resident 
· (even if only reason objector is not around is because police arrested them) 
Voluntariness
· RULE: The state has the burden to show, under the totality of circumstances, that consent was voluntary. 
· Relevant factors for Totality of Circumstances analysis: (none are dispositive, but all relevant)
1. Knowledge of ability to refuse consent
2. Police behavior (are they pointing gun at you? Are they screaming? In public? Down Alley?
3. Subjective characteristics of consenter (age, education, factors that you think inform voluntariness of consent)
4. Custody (what difference does this make?
5. Dishonesty/Threats
a. If police say they have a warrant but do not, consent is involuntary.
b.  If police threaten to get a warrant even though you know you lawfully couldn’t, courts are mixed if that’s coercive or not. 
·  Schneckloth: 
Scope
· RULE: police cannot exceed the bounds of the consent given. 
· Limits on places where you can look, what you can bring, who can go, etc. 
·  How to determine if something is within the scope of consent?
· RULE: Apply a reasonable standard – what would the typical officer have understood by the exchange about the scope of the consent? 
· Consenter can give any rules they want àcan grant a lot of permission or a narrow scope) 
· Re: Locked Containers
· Police cannot look into locked containers that they encounter that are nevertheless within the scope given
· Ex. Consent to search basement. Police go to basement and see locked cabinet. Can’t go into the cabinet. 
Stop and Frisk 


A stop is a type of seizure and frisk is a type of search. But they are minor inconveniences, so the intrusion is lesser, and thus reasonableness can be less. 
· Why allow lesser standard for reasonableness? 
· Allow for protecting officer safety without unnecessarily intruding on an individual’s rights 
· Government interest: Officer safety, prevent and detect crimes
· Privacy Interest: minor intrusion
· Terry stop is limited and Terry frisk is limited
· Law enforcement needs flexible responses - can’t just have “search/seizure or not” dichotomy. 
· As the intrusion is greater, reasonableness has to be greater. Stop and Frisks are minor inconveniences and less intrusive, so reasonableness can be satisfied by less than probable cause needed for searches and seizures
· Terry v. Ohio: 2:30 in the afternoon, McFadden watching for pickpocketers. Observed two men over 10 minutes, 1 left the other, walks down the street, looks in shop window, turns around, comes back, looks back in window, talks to other guy. Other guy walks down, looks in window, comes back. Suspicious activity done 5-6 times each. McFadden thought they were casing the store and planning to rob it. Follows them around the corner, identifies himself, asks for their names. Eventually grabs Terry and pats down his outer jacket and feels a gun in his pocket. Reaches in pocket and removes gun. HELD: Can stop someone on reasonable suspicion; can frisk them if you have reason to believe they are armed and dangerous. Not always unreasonable for an officer to conduct limited seizure without probable cause for an arrest. 
Stops
Stops are seizures but less intrusive than arrests. Arrests require probable cause. 
· TERRY RULE: Stop can be justified by 
·  reasonable suspicion 
· that a suspect is involved in criminality 
· supported by 
· specific and articulable facts and
· rational inferences from those facts
So, has there been a stop or an arrest?
· Factors to keep in mind when assessing whether someone was merely stopped or their detention amounted to an arrest:
1.  Movement
a. If they move you to police station – strong argument that its arrest
b. Moving from living room during a search out to the driveway, more like a stop
2. Duration
a. No bright line rule. Some people say 20-30 seconds. Anything more than that is no longer a short investigatory stop
i. Consider what they’re doing and if it had to last as long as it did
b. If it is a valid terry stop, but they keep you for some point too long, turns into an arrest
3. Coerciveness
a. Hand cuffing, drawing guns, etc.
b. Where there are restraints or shows of authority, there's stronger argument that persons have been arrested rather than stopped 
Assuming there has been a stop, it is reasonable if there is reasonable suspicion. What is sufficient for reasonable suspicion?
· RULE: Totality of circumstances approach - amount to more than a hunch but can be less than probable cause
· Consider: Training and experience matter, totality inquiry, need not rule out innocent conduct 
· Even if every single one of the factors have a theoretical innocent explanation individually → doesn’t matter
· Arvizu: Border patrol agent working in area often travelled by smugglers, received traffic sensor alert. Based on experience, became suspicion that Arvizu must be smuggling contraband. (D was stiff and rigged, didn’t look at officer when he drove by, D’s took last turn possibly to avoid checkpoint, kids had their knees elevated in backseat, kids waving abnormally at officer, van registered in area populated by smugglers, minivans commonly used for smuggling.) HELD: meets standard. Even if every single factor could have been explained by innocent behavior individually, they all add up and amount to reasonable suspicion. 
· Can matter if officer can confirm that each factor really is innocent (ex. Cop knows that woman really goes to a particular store every day – doesn’t contribute to RS)
· RE: Tips - what if you get a tip instead of observing behavior yourself? 
· Tip predicting future events + corroboration = reasonable suspicion 
· Tip alone is not enough for reasonable suspicion 
· Where tip accurately predicts future behavior, demonstrates tipster had access to reliable information about the individual’s illegal activities → Therefore, tip sufficiently reliable to create reasonable suspicion. 
· Alabama v. White: Anonymous tip that female is leaving specific apartment at specific time in brown station wagon with broken right tail light, and that she will drive to motel and have an ounce of cocaine in brown briefcase. Police observed female at the apartment get in the station wagon with broken tail light and drive towards a motel. Cops pull her over. HELD: amounted to reasonable suspicion. Tipster predicted future events and events were corroborated. 
·  NOTE: Where tip doesn’t predict future event, less likely tipster is reliable. Even if tip is corroborated, if it doesn’t predict future events then it could just be basic knowledge that anyone could allege 
· No basis of knowledge (anonymous) + no special familiarity evidence (tip of just what can be alleged by anyone) + no prediction of future behavior = no reasonable suspicion (unless the potential danger is great)
· Florida v. JL: Anonymous tip that there’s young black male wearing plaid at a bus stup and has a gun. Cops go to bus stop, see three males and only one with a plaid shirt. Cops stop and frisk them, find a gun on the one wearing plaid. HELD: not enough for reasonable suspicion. Even though police corroborated tip, the only things they corroborated were things anyone could have alleged by looking at them rather than predicting future events (nothing to indicate that tipster had particular information)
· But court hinted that tip like this may be enough in particularly crowded areas like airports and schools with particular tips (such as bombs). 
· NOTE: Indicia of reliability can be implied from 
1. Contemporaneous reports because its a PRESENT sense impression.. Don’t have time to formulate a lie so credit them with reliability or 
2. Where tip is recorded and traceable (person wouldn’t lie if they knew they can be traced down)
· Navarette v. California: Tip saying that silver ford pickup with particular license ran woman off road, heading southbound on highway 1. 19 minutes later, officer sees the exact car, matching license, on that highway. Cops follow for 5 minutes, no traffic violation. Officer pulls them offer, smells weed, searches, and finds 20 lbs of weed. No predictive behavior corroborated BUT the descriptions were corroborated and it was contemporaneous report with a traceable 911 call. 
· NOTE: The quantity and quality of the informant’s information can be less than that demanded for probable cause. 
· Re: Fleeing
· Does running from cops provide reasonable suspicion to justify a stop?
· RULE: Fleeing is not per se reasonable suspicion, but it is a factor.
· Flight plus can justify reasonable suspicion for a Terry stop.
· Flight + high crime neighborhood = reasonable suspicion. 
· Illinois v. Wardlow: 4 vehicles of cops driving down high crime neighborhood. D carrying opaque bag, looks at officers, turns around and runs. Cops chase him, tackle him, frisk him and find gun in bag. HELD: reasonable suspicion because flight in high crime neighborhood. 
· RULE: Flight alone is not enough for reasonable suspicion. 
· Look for facts that would support an inference that the person knew it was the police they were fleeing from. 
·  Re: Race and Gender
· RULE: Race can be a factor, but cannot be the only factor that justifies a stop. 
· RULE: race and gender alone are not enough for reasonable suspicion
· Need specific, individualized behaviors and descriptions that go beyond just race, gender and location 
· Brignon-Ponce: Patrol car pulled over vehicle near border with 3 occupants because they appeared to be of mexican descent. HELD: Mexican appearance did not alone constitute reasonable suspicion that defendant was an illegal alien because many legal citizens have Mexican appearances. 
CAR FRISK: Officers may look inside a stopped vehicle for weapons if they reasonably believe that a weapon is located somewhere in the passenger compartment.
Michigan v. Long (1983)
Assuming there was reasonable suspicion to justify the stop, what is the scope of the stop that must be abided for stop to remain reasonable?

· Length of stop is determined by its mission
· No dead time rule for how long it can last
· Depends on what the cops are investigating for. 
What are the consequences if the police base reasonable suspicion on a mistake about the law?
· RULE: Police can make a reasonable stop even if the basis of the stop is an erroneous understanding of the law, so long as the mistake was reasonable. 
· RULE: Case by Case inquiry about whether a mistake was reasonable. 
· Hein: D had only one working tail light, and law only required one working tail light. Officer pulled over Hein, mistakenly believe law required two working tail lights. HELD: still a reasonable stop. Reasonable suspicion based on reasonable facts can be reasonable. Reasonable mistake because it was a complicated statute, and no precedent determining that statute required only one. 
Frisk
For a frisk to be reasonable, the frisk must have its own separate justification from the stop. Don’t get a frisk every time there is a stop. 
· RULE: Frisk is justified by 
· Reasonable suspicion
· That a person is armed and dangerous. 
How to determine if there is reasonable suspicion that someone is armed and dangerous?
· Factors to believe someone is armed and dangerous so that you can lawfully conduct Terry frisk:
1. High crime neighborhood
2. Seeing a bulge
3. Furtive gesture
a. Acting nervous, short of fleeing
4. Reputation, knowledge that person carries gun
5. Engaging in a particular crime (like daytime robbery in Terry)
a. The nature of the suspected crime and the likelihood they would be dangerous (ex. Stopped for robbery v. traffic violation)
6. Tip that a person has a gun 
Assuming the frisk was justified by reasonable suspicion, what is the scope of the frisk that must be abided for frisk to be reasonable? 
· Frisk is limited to the outer clothing, and only in search of weapons. 
Special Needs Doctrine - Warrantless Search 


When is a searches and seizures reasonable in the absence of a warrant and probable cause.
· Generally: Where the special needs doctrine applies, warrantless search or seizure may be justified but something less than probable cause (either reasonable suspicion or no suspicion at all) 
· Special Needs Doctrine: 
1. The search must “serve as its immediate purpose an objective distinct from the ordinary evidence gathering associated with crime investigation”
2. Circumstances make a warrant and probable cause inapplicable
a. Ex. Under the circumstances, warrant and probable cause inapplicable because cant set up checkpoint and get warrant before checking the car. Would need to check inside in order to establish the probable cause. 
3. The court determines whether the search is reasonable by balancing several competing considerations, such as
a. The weight and immediacy of the government interest
b. The nature of the privacy interest allegedly compromised by the search
c. The character of the intrusion imposed by the search, and
i. Whether the seizure is discretionary is a key factor. 
d. The efficacy of the search in advancing the government interest
Checkpoints:


Attack guide for checkpoints: 



Primary Purpose: 



Protect public safety (maybe ok), or



Detect evidence of ordinary criminal wrongdoing (not ok)


Balance government interests against the intrusion on the individual to 


determine reasonableness 



Efficacy might matter
· ALCOHOL CHECKPOINTS - can conduct suspicionless, warrantless checkpoints 
· Sitz: State police set up sobriety checkpoints; protocol to check EVERY single car from the outside for signs of intoxications. Where signs detected, driver set to different location for officer to check license and registration and further tests if warranted. On average, lasted 25 seconds. During checkpoint, 126 vehicles passed, 2 drivers detained, 1 arrested. HELD: reasonable stop. 
· Immediate purpose: promote safe roads by getting drunk drivers off; not primarily about investigating crime; Wouldn’t make sense to wait to get warrant after pulling over each car; Government interest: drunk drivers cause an annual death of over 25K, want safer roads; Slight intrusion: only 25 seconds, visible signs of authority and less likely to be frightened by intrusion; Character: NO DISCRETION - cops had to look in every car and had no discretion over who to choose. 
· Note: same for TSA and immigration checkpoints: everyone has to go through it, etc. 
· NARCOTICS CHECKPOINTS - cannot conduct suspicionless, warrantless checkpoints where the primary purpose is to uncover criminality.  
· Edmond: City conducted drug interdiction checkpoint, no discretion to stop vehicles out of sequence.. HELD: unreasonable stops. Primary purpose: to stop and interdict unlawful drugs (investigatory); even though it had a safety goal, it was not their primary purpose → Can’t have narcotics checkpoints. 
· INFORMATION GATHERING CHECKPOINTS - can conduct suspicionless, warrantless informational checkpoints. 
· Lidster: Hit and Run happened, 1 week later cops set up information checkpoint to ask people if they saw anything related to the crime. HELD: reasonable stop. Primary purpose was to get information from public so they can solve the hit and run crime, not to find the person that did the hit and run. Wouldn’t make sense to wait to get warrant to pull over just to ask questions. Just a tool of convenience to promote public safety. 
· ADMINISTRATIVE SEARCHES

· DRUG TESTING - cannot conduct suspicionless, warrantless drug tests
· Ferguson: State hospital was drug testing selected pregnant mothers. Program initially to determine who to recommend to drug counseling. Then hospital began turning over positive results to police. Police would then recommend drug treatment and if the mother refused, would arrest them. HELD: unreasonable. Primary purpose: use the threat of arrest and prosecution in order to force women into treatment. While the ultimate goal was to get women into substance abuse treatment, the immediate objective of the search was to generate evidence for law enforcement in order to reach that goal. Document with the policy devotes attention to chain of custody, range of possible criminal charges and logistics of police notification and arrest; Intrusion: very substantial. Mother’s misunderstanding about the purpose of the test and unauthorized dissemination of it to third parties. Reasonable expectation that hospital will not share their test for nonmedical purposes (HIPA protection overrides third party doctrine). Discretionary: mandatory drug testing of SOME people who were suspect of using. 
· PROBATION: Can do warrantless searches with reasonable suspicion of probationer (~if there was explicit condition on probation)
· RULE: When an officer has 
· reasonable suspicion that a probationer subject to a search condition is engaged in criminal activity, 
· there is enough likelihood that criminal conduct is occurring that an intrusion on the probationer's significantly diminished privacy interests is reasonable
· Knights: Explicit Condition on D’s probation was that he would submit his person, property, residence to a search at any time. Probationer suspected of vandalism and arson. Officer sees some suspicious items suggesting these crimes in probationer’s vehicle and decides to search his home. Search uncovers evidence of the crimes. HELD: Reasonable search. Government interest: concern that probationer will be more likely to engage in criminal conduct than an ordinary member of the community; This serves their interest because fear of being searched makes the probationer less likely to offend knowing they are subject to these searches; Intrusion: diminished REOP → Probationer aware of the search condition; diminished REOP because it was expressed explicitly and D was informed of it 
· PAROLE: Can do suspicionless, warrantless searches of parolee
· RULE: An officer can conduct a reasonable search of parolee, even without suspicion or warrant. 
· Why allow this? Parol is alternative to incarceration
· Parolee are on the continuum of state imposed punishments. Have fewer expectations of privacy than probationer. 
· Samson: Officer stopped parolee Donald Curtis Samson (defendant). The officer believed that there was an outstanding warrant on Samson, but the radio dispatcher confirmed that there was no warrant. The officer then searched Samson and found drugs. Same government interest as Knights, but such diminished REOP of privacy that cops don’t need suspicion at all. 
· INVENTORY SEARCHES - allowed when there is normal procedures with guidelines, and not a discretionary search. 
· OF CARS: If property is lawfully in the possession of the police, can do a suspicionless, warrantless search of the car if it is in adhering to normal procedures (non-discretionary) with guidelines. 
· Opperman: Several parking violation tickets issued to vehicle. Car is towed and impounded and officers conduct a standard inventory search of the locked vehicle including the unlocked glove box where he found weed. HELD: REASONABLE. Primary purpose to protect owner’s property while it remains in police custody, want to protect police from false claims, protect police from danger; Intrusion: lesser expectation of privacy in cars; Character: discretionary - standard procedure to check every car that comes in 
· Note: Opperman reduced the importance of Gant (SILA for car) because after arrest, just impound their car then officer can search the whole thing. 
· OF BAGS: if person is booked, can do a suspicionless, warrantless search of their belongings if it is in adhering to normal procedures (non-discretionary) with guidelines. 
· Lafayette: Lafayette was arrested for disturbing the peace. When brought to the station for booking, he was carrying a bag. The bag was searched. HELD: reasonable. Primary purpose: protect officers from false claims of theft, and dangerous instruments can be concealed in innocent looking articles; arrestees also known for injuring themselves when detained. Also, government interest in stationhouse search may be greater than that of search immediately after arrest (conduct that would be impractical / unreasonable on the street can be more readily and privately performed at the station).  Arrest alone would not justify inventory search; must also have booking.
· PROTECTIVE SWEEP OF HOUSE INCIDENT TO ARREST
· Protective sweep: quick and limited search of premises, incident to an arrest and conducted to protect the safety of police officers or others. 
· RULE: As precautionary matter and without probable cause or reasonable suspicion, officer may look in spaces IMMEDIATELY ADJOINING the place of arrest from which an attack could be immediately launched. 
—> allows suspicionless search because it is a SILA. 
· RULE: Reasonable to conduct a cursory protective sweep of a home beyond that immediately enjoining place of arrest (when cops are lawfully present) when there is:
· Reasonable suspicion justified by 
· specific and articulable facts 
· that someone else might be present that would pose an immediate danger
· SCOPE: Scope of sweep is limited to spaces where a person may be found and lasts no longer than is necessary to dispel the reasonable suspicion of danger 
· Purpose: protect officer safety 
· Buie: Officers serve arrest warrant and arrest, in his home, the subject of the warrant. Officer do a protective sweep where the subject was hiding. While doing the sweep, an officer sees clothing in plain view fitting a description of the subject at the time of the crime and seized them. HELD: Officer justified in doing cursory protective sweep to determine there was no further threat to law enforcement. Primary purpose to protect officer safety. 
· INSPECTION OF HOUSE
· RULE: Warrant (justified by probable cause) are required to search a house for code violations.  (see Camara)
· Dilemma: impossible to get probable cause without searching house first. So.. created easy rule to constitute PC for a warrant. 
· RULE: (narrow rule for inspection regime) If a valid public interest justifies the intrusion, and standards govern the inspection, then there is probable cause to issue a suitably restricted warrant. 
· INSPECTION OF BUSINESS ~ don’t need warrant and probable cause to search heavy regulated industry business as long as there is notice of the regime and limits. 
· Use rule when there is a “pervasively regulated business” 
· Ex. Pay fees, pay license, display
· Why only to these? Because they have a reduced expectation of privacy 
· If you can argue that a business is pervasively regulated and passes test below, then police can conduct circumscribed, warrantless searches of the business 
· RULE: Warrantless, suspicionless search of a business is reasonable if:
1. There is substantial government interest that informs the regulatory scheme pursuant to which the inspection is made
2. The warrantless inspection is necessary to further the regulatory scheme
3. The statute’s inspection program, in terms of the certainty and regularity of its application, provides a constitutionally adequate substitute for a warrant 
a. Needs to limit the discretion of the police and
b. Provide notice to the business owners 
· Burger: Police search junkyard for stolen vehicle parts. State statute says no warrant needed. Police ask for legally required “police book” which tracks items in the yard and their source. Owner does not have one so police go into yard and write down random VINs and discover stolen items. HELD: reasonable because government interest in deterring theft is high; diminished REOP because pervasively regulated business; statute provides notice and scope, so no need for warrant. 
· BORDER SEARCHES
· RULE: Reasonable to conduct suspicionless, warrantless search near the border. 
· Montano:  Vehicle stopped at border and agent discovers some unusual attributes of the gas tank. He seizes the vehicle for a couple hours to disassemble the gas tank and finds drugs hidden. Reassembles the gas tank without damage. HELD: reasonable because no distribution of evidence, length was not excessive, lower exception of privacy in cars, especially gas tank. 
Schools and Juveniles - Special Need Searches
“It is the odd legal rule that does not have some form of exception for children” - Graham v. Florida
· Where is age relevant for fourth amendment?
· Determine if consent was voluntary
· Reasonableness of seizures: child’s age may affect whether they felt free to leave
· Reasonableness of seizure / search: kids may experience a stop / seizure in a different way that may be more intrusive or embarrassing 
· Child’s reasonable expectation of privacy may be different
School Context: 
· What matters in determining reasonableness of search?
· Balancing government interests against person’s (here, specifically the child’s) privacy interest; Ex: 
· Government interest: interest in teachers and administrators in maintaining discipline on school grounds. Need close supervision, need immediate effective action. When teachers are at school, they are acting as a pseudo parent for the meantime. 
· Privacy: even limited search of person is a substantial invasion. School is not private and kids in school do have some expectation of privacy, but diminished REOP. 
· TAKEAWAY: Balancing leans towards changing ordinary standard from probable cause to REASONABLE SUSPICION. 
· RULE: Two fold inquiry for whether search of a child on a public school campus
1. Was it justified at its inception, and
a. Requires reasonable suspicion 
2. Was it reasonably related in scope to the circumstances which justified the interference?
· NOTE: rule limited to children, on public school campus. 
· T.L.O.: TLO (14 years old) and another girl, smoking in the bathroom, caught, taken to office. Says she wasn’t smoking. Principle demands to see her pursue, sees cigarette and rolling papers (Associated with weed), continues searching and sees more paraphernalia and a list of people who seem to owe TLO money. Then principal calls the cops and TLO’s parents. TLO goes to station and confesses. Wants to suppress items and confession as unlawful. HELD: reasonable search justified by reasonable suspicion, and was School officials must maintain safety and order in schools and have flexibility in doing so. Students also have a lesser expectation of privacy on school grounds.
· Safford v. Redding: Redding’s friend was found to possess prescription drugs without a prescription at school. Friend pointed to Redding as the distributor. School officials called her to the officer where a search of her purse and outer clothing revealed nothing. School officials then had the nurse conduct a search of Redding’s undergarments by having Redding pull her undergarments away from her body. No drugs were discovered. HELD: Unreasonable search. Though it was justified at its inception by reasonable suspicion, it only called for a search and pat down, which didn’t produce pills. Ran out of suspicion after that. The strip search was a very intrusive search unjustified in scope by their minimal suspicion. 
· NOTE: assessment of danger - danger to student from drugs wasn’t very severe and didn’t give any reason to suppose that she had pills in her underwear. 
Use of Force


If there is justification for seizure, it must still be executed reasonably. When is it reasonable for officers to use excessive force? 
Deadly Force and Non-Deadly use of Force
Deadly Use of Force
· RULE: even if you have probable cause to seize someone, you may not always do so by killing them. 
· Reasonableness standard that requires balancing the extent of the intrusion against the need for it. Balancing leans towards allowing use of deadly force when.. (See test below)
· Forward or Backward looking justification AND 
· deadly force necessary to prevent the suspect’s escape. 
· RULE: Deadly force permitted to prevent escape when:
a. “Forward looking danger justification”: Officer has probable cause to believe that a suspect poses a threat of serious physical harm to the officers or others; OR
b. Still need probable cause that they have committed a crime → still a seizure, and to conduct a seizure, need probable cause that they have committed crime. Need additional probable cause that they pose threat in order to use deadly force. 
2. “Backward looking danger justification”: Officer has probable cause to believe that a suspect has committed a crime involving the infliction or threatened infliction of serious physical harm 
a. NOTE: If person committed violent crime, and they’re running away but very clearly don’t have a weapon on them, can still use deadly force. (Don’t have to show that they are armed) 
· Garner: cops respond to a report, show up, woman next door says theres a burglar in the house. Follow burglar into the backyard, shine light on him, sees he is unarmed. Police yell halt, he starts to climb over, they shoot him and he dies. Thought he was 18 y/o but turns out he was 15. Justified seizure because people called, officers saw him fleeing, etc. Issue was if it was executed reasonably. HELD: Unreasonable use of force because officer clearly saw he was unarmed, and burglary is not a violent crime. 
· RULE: If feasible, must give warning before using deadly force. 
· Purpose of this rule: An individual’s fundamental interest in life is obvious, and both the individual and society share an interest in ensuring a judicial determination of the suspect’s guilt or innocence.
Non-Deadly Use of Force:
Same rule for non-lethal use of force - ex. tasers, baton, “rough-housing” 
· RULE: Standard is still reasonableness. Use of force must be reasonable.
· Requires a careful balancing of “the nature and quality of the intrusion on the individual’s Fourth Amendment interests” against the countervailing governmental interests at stake. 
· Court does not consider hindsight; objective reasonableness is based on the fact at the time. Do not consider subjective factors. 
· Must consider:
(1) the severity of the crime at issue
(2) whether the suspect poses an immediate threat to the safety of the officers or others, and 
(3) whether he is actively resisting arrest or attempting to evade by flight.
· NOTE: no set rule on if it is PC, RS, or suspicionless. Case specific; depends on circumstances. 
· Graham v. Connor: Graham had insulin reaction. Went in store to get sugar, line was long, walked back out. Graham got in car, drove away. Cops that it was suspicious so followed him and pulled him over (Lawful because reasonable suspicion based on Graham walking in and out of the store quickly, then hoping in car). During stop, Graham gets out of car, passes out and cops cuff him. Placed face down on hood, regains consciousness. Officers shove him against hood again. Eventually get report that nothing was stolen. HELD: case to be analyzed under a Fourth Amendment objective reasonable standard rather than a substantive due process claim. 
Exclusionary Rule 


Fourth Amendment does not provide remedy for violation. One possible remedy is to exclude any evidence uncovered as a result of an unreasonable search / seizure in violation of Fourth Amendment (exclusionary rule). 
Exclusionary Rule: 
· Forbids the introduction of evidence (direct evidence and fruit of the poisonous tree) uncovered by the government via a violation of the Constitution:
· If officer searched or seized without required warrant, probable cause or suspicion, any evidence uncovered is inadmissible
· If a suspicionless search violated the 4th amendment, any evidence uncovered is inadmissible (Ex. impermissible narcotics traffic checkpoint) 
· PRIMARY RATIONALE: (see full list of reasons below)
· Deterrence of violations of constitutional rights
· Judicial integrity and trust in government
· Other possible remedy: pursue civil litigation - claim officer violated your 4th amendment rights and you need to be compensated for it 
Generally:
· What action does the exclusionary rule apply to?
· Federal government action
· Weeks: State police and federal agent search home without warrant at the same time to obtain evidence. HELD: evidence obtained by the federal marshal was excluded, but not the evidence found by the police. Use to only be applied to federal cases because the fourth amendment had not yet been incorporated into the states. See below
· State government action 
· Mapp v. Ohio: olice investing a bombing of a home; got tip that suspect was in Ms. Mapp’s home. Officers show up, Mapp doesn’t let them in; calls a lawyer and tells police they need to get a warrant. After 3 hours, 12-15 officers show up and try to force their way in. Officers waves paper around and says they have warrant, doesn’t let Mapp see it. Officers barge in, finds the suspect, search every room and finds obscene books. HELD: exclusionary rule applies to action by state government as well. Wouldn’t make sense for it to only apply to federal government because then they could just go to state prosecutor to prosecute. 
· When does the rule apply?
· Applies in CRIMINAL PROCEEDINGS. 
· Does not apply in civil proceedings, grand jury proceedings, sentencing and probation renovation hearings; does not prevent use of unlawfully seized evidence to impeach a testifying defendant 
· If D says “I only had cigarettes in the pocket” then prosecutor can use the evidence of weed in the pocket to impeach. 
· Keeps people from getting away with perjury on the benefit of the exclusionary rule 
· Reasons to Have the Rule:
· Remedy: a right without a remedy is no right at all. If there’s no consequence of violating a right, then there’s no point in have that right. 
· Constitutional Right: Some say it is a constitutional rule - an essential part of the constitutional Fourth Amendment right (See Mapp & Weeks)
· But modern courts hold that it is a Judicially-Created rule, which is why it is no longer enough to have fourth amendment violation to trigger exclusion. Need balancing test. See below. 
· Deterrence: takes incentive to violate rights aware from cops
· Judicial Integrity: Court can’t sanction unlawful behavior. If they admit evidence seized unlawfully, then court becomes complacent with violation. Must enforce the rights and not forgive violations of the right.
· Condensed in Mapp v. Ohio: Exclusion gives to the individual no more than that which the constitution guarantees him (protection from unreasonable search and seizure), to the police officer no less than that which honest law enforcement is entitled (shouldn’t have it anyways) and to the courts, that judicial integrity so necessary in the true administration of justice. 
· Reasons to Not Have Exclusionary Rule:
· Cost is high: criminal goes free
· Doesn’t deter: not achieving its objectives. Sometimes police are not after evidence but just want to harass people; some unlawful searches and seizures are not directed towards uncovering incriminating evidence. 
· Over deterrence: police get too caution and then refrain from doing stops that would have been justified 
· Alternatives: other less costly means of deterring unlawful behavior
Applying Exclusionary Rule
· BALANCING TEST: Evidence is excluded only when 
· It was obtained in via a constitutional violation; and 
· benefits of exclusion (deterrent effect) outweigh 
· Deterrence of POLICE behavior. Not judicial behavior. 
· Leon: Not seeking to deter judges from issuing bad warrants because judges are already netral, detached and have no stake in whether charges are pursued. 
· the costs of exclusion (criminal goes free)
· Cost of excluding is substantial because either the guilty go free or it allows a plea bargain for a lesser offence (D has more leverage with less evidence)
NOTE: ** Not enough to have a Fourth Amendment violation alone.  
Exceptions: 
Independent Source, Inevitable Disclosure, Attenuation, Good Faith 
Independent Source Doctrine:
Argument that evidence was ACTUALLY found pursuant to a lawful search, even if subsequent to an unlawful search 
· DOCTRINE: if there’s a lawful path to the evidence, then not going to exclude (because exclusion doesn’t pave its way in the balancing) 
· RULE: cannot rely on the information from the unlawful search / seizure to obtain the warrant; because then it wouldn’t be independent source anymore 
· Justification for doctrine: 
· Exclusionary rule used when balancing the interest in deterring unlawful police activity against the interest in having juries receive all probative evidence of a crime. 
· Where there is an independent lawful path, and you uncovered the evidence via the lawful path, then there’s no downside to peeking. 
· Want to put police, not in a worst position, but just the same position as if they hadn’t done the unlawful activity 
· When the challenged evidence has an independent source, exclusion would put police in a worse position. 
· Issue: Wouldn’t cops just always do unlawful search before getting warrant then just justify it by saying there was a lawful path since they could have just gotten a warrant?
· Murray court says no - officer with PC sufficient for a warrant would be foolish to enter premises first in unlawful manner; it would risk losing the evidence in the case judge doesn’t find PC sufficient. 
· Murray: Police observing a suspicious warehouse suspected of drug distribution. See a vehicle leave. Lawfully stop it and find marijuana. Police return to the warehouse and force entry (unlawfully) and see drugs while another officer is getting a warrant. But there was no exigency to justify the entry. When the warrant was issued, they go in and seize the drugs. The defendant argued for suppression because the drugs were found without the warrant. The warrant was not secured with any information from the initial entry. HELD: do not exclude - Court says unlawful entry, but there was an independent lawful source of the information providing for the warrant
Inevitable disclosure:
Argument that evidence WOULD HAVE BEEN found pursuant to a lawful search, though they did find it unlawfully. 
· DOCTRINE: Evidence that is the fruit of a constitutional violation is admissible when it would have been inevitable discovered by lawful means 
· Burden of Proof: Government has the burden of showing inevitability, by a preponderance of evidence 
· What is inevitable? Case by case analysis. 
· Impact of courts peeking, seizing without warrant, then arguing inevitability? 
· No standard rule on government saying they could have or would have gotten a warrant. 
· Some courts have allowed them to say this.
· Other require some objective steps towards a lawful path - some showing of active pursuit of a warrant. If there is actual effort to get a warrant, then doctrine can be used
· Nix: 10 year old kill, body transported to random spot in Iowa. Police ended up finding guy who killed her but couldn’t find the body. Guy turned himself in, and two attorneys made agreement that police wouldn’t interrogate him during the transfer. Recently released mental patient. Officer gives him a talk saying she’s a christian girl and family deserves proper burial; turns out to be an unlawful interrogation. D eventually brings them to the body; body and evidence to be used against him. HELD: do not exclude. Police would have found the body anyways because it was found 2 miles from one of the search parties; would have continued the search and found it eventually. 
Attenuation: 
· Fruit of poisonous tree: evidence obtained from violation of constitutional rights, as well as the fruits of that violation
· But, there are limits on how far the fruit can be from the source. 
· Attenuation: Intervening circumstances dissipate the taint of an earlier Fourth Amendment violation.
· Factors to determine if evidence is too attenuated: No single factor is dispositive. 
1. Temporal Proximity: between illegal act and obtaining illegal evidence 
2. Presence of intervening factors: acts of free will, miranda warnings
3. Purpose and Flagrancy of the officer misconduct: purposefulness of the constitutional violation (WOULD exclusion deter this behavior? Was the misconduct purposeful or flagrant?) 
· Brown: Cops investigating murder, were camped out waiting for a suspect in his apartment. Arrest him when he arrives, with no warrant or PC (obvious intentional 4th amendment violation). Took him to the station, read him his miranda rights three times then asked questions, D finally confesses. D argues that confession was fruit of the poisonous tree (unlawful seizure). HELD: Not attenuated. Time was too short (2 hours later?) and conduct too egregious to “purge the taint of the constitutional violation.” Miranda warnings alone do not guarantee admissibility for statements made following an unlawful arrest. Determinations of admissibility for statements made after an illegal arrest must be made on a case-by-case basis after assessing all relevant facts and circumstances
· Strieff: Anonymous tip about drug activity at a home. Cops watching a house, and see people coming in and out of the house. Strife walks out (officer doesn’t know how long he's been inside for). Strife was stopped unlawfully because not enough RS. Officer gets his name, runs his name and finds that he has an outstanding arrest warrant out for him. Officer arrests him, finds drugs. D wants to suppress it because there was no justified Terry stop. And then wouldn’t have gotten the name, wouldn’t have searched, wouldn’t have found the drugs. HELD: Attenuated. Time was too short (a few minutes - favors D), but warrant was existing while Strief was stopped and officer didn’t know about the warrant. Once officer know, there was an obligation to arrest. No flagrant misconduct; at most negligent. 
Good Faith exception:
· Good Faith Exception: Evidence obtained...
· in reasonable, good-faith reliance on 
· a facially valid search warrant or 
· non-culpable police conduct 
· is not subject to the Fourth Amendment's exclusionary rule,
· even if the warrant is later deemed defective.
· Covers good faith reliance on court conduct 
· Leon: Officer went and got a warrant. Executed the warrant, but then judge later said there wasn’t enough probable cause for the warrant. HELD: Does not apply exclusionary rule because there was no deterrence of police. Officer did exactly what we wanted him to do (went to judge, got warrant, abided by scope of what he thought was the warrant). 
· Why? We care about detering POLICE misconduct. Not detering magistrates from issuing bad warrants because they are already neutral, detached, and have no stake in whether charges are pursued. 
· Exception expanded to good faith reliance on police conduct / computer system: 
· RULE: Absent some CULPABLE conduct by police (deliberate misconduct, gross negligence, recklessness, etc), exclusionary rule does not apply (good faith exception expands to police conduct) 
· Shows that exclusionary rule is not just for deterrence of constitutional violations, but also culpable conduct. 
· Herring: Herring came to pick up his impounded truck. While there, Sheriff is sue there is an outstanding warrant for Herring, so calls a county that informs Sheriff that there is a warrant for him. Sheriff follows Herring in truck before having the warrant faxed over, pulls him over and arrests him. Before Sheriff knew and after he made the arrest, station got call saying the computer made a mistake and there wasn’t actually a warrant for him. By this time, Herring already pulled over and found meth in his car. HELD: Exclusionary rule did not apply because officer relied in good faith on what the other officers said. It was just a mistake that may have been negligent to not update databases, but not grossly negligent or reckless. 
· Why allow Good Faith Exception?
· Exclusionary rule applies it would serve deterrence - but where it was a good faith mistake, then there is nothing to deter as officers did exactly what we wanted them to do. 
· Good Faith Exception does not apply when: 
· Instances where even with a warrant, exclusion may be called for: 
· If police mislead the court with false information then can’t say good faith reliance (because bad police behavior that can be deterred)
· The magistrate wholly abandoned his role (judge doesn’t review at all)
· Warrant is so lacking in probable cause that its not reasonable to rely on
· Warrant is so lacking in particularity 
· Takeaway: Existence of a warrant doesn’t by itself mean evidence won’t be excluded. 
· CHANGING LAW: Should we exclude, such that when it was conducted, it was lawful, but now when it is being tested in court, its unlawful? 
· If law changes, there's no reason to exclude because no deterrence assuming challenged search / seizure was lawful when conducted. 
· Ex: Traffic stop conducted in 80s, false name given, cop arrests. At the time, officer can search car incident to arrest. After search, but before it gets to the judge, Gant ruling comes out and holds that the search was unlawful. 
· Do not exclude because it will not deter any bad police behavior since they thought they were acting lawfully. 
Standing


Identification of it the person asking for exclusion had his / her 4th amendment rights violated
· Old Test: if you are the subject / target of a search, you have standing to challenge it. 
· NEW TEST (Rakas): You have standing to challenge a fourth amendment violation if:
· Police intruded on your reasonable expectation of privacy.
What do you have a reasonable expectation of privacy in?
· RULE: No REOP if you are not the owner of the thing searched or claim no ownership in the things seized 
· Rakas: Rakas in get away car, pulled over, cops unlawfully search car and find shells of a shotgun. Owner was driving, and Rakas was a passenger. Gov wants to use shells as evidence to show Rakas’ participation in the crime. HELD: Rakas has no standing because he didn’t have a REOP because (1) it wasn’t his car and (2) he claims it was not his shotgun. 
· BUT: as a passenger, can challenge search by claiming that car was seized when pulled over; unlawful seizure, and search resulted from the unlawful stop and was thus fruit of the poisonous tree. 
· Factors for searches of home, and anytime a non-owner, non-lessee wants to challenge search of something / somewhere: 
1. Purpose
2. Duration
3. Previous connection to the place 
a. Should be understood to include the connection to the tenant / property owner - not narrowly understood to only be about the property itself. (ex. If you are always at a person’s place, but they move and this is your first time in their new apartment, still have a connection to the person’s home) 
· RULE: No REOP in a home if only fleeting and insubstantial connection with the home. 
· Overnight Guests: Courts hold overnight guests have the ability to challenge seizures of homes that are not their own. Get clothed in the privacy of another person’s home
· Carter: Police received a tip that cocaine was to be packaged at a ground floor apartment so an officer peeks through the blinds of a front window and sees several people bagging cocaine. Officer calls in and uses this information to get a warrant, but before the warrant is received the occupants leave and get into a car. Officer pulls over the car and finds a gun in plain view and then, after a search, finds cocaine. Search of apartment (not Carter’s). Carter was in apartment for 2 hours to buy cocaine. Here, purpose was unlawful commercial activity. Short duration of 2 hours. No previous connection because he has never been there. HELD: Carter does not have standing to challenge peeking into the home.
· NOTE: can argue that these factors were used in Carter to implicate expectation of privacy in a home, and thus inapplicable to a car, etc. 
· RE: Paying for use
· Can argue that paying for use gives you a REOP in the thing. See Katz. 
· RE: Third party doctrine / Knowing exposure
· When you give stuff to someone else, you don’t have a REOP. Give your stuff at the risk that it will be searched and seized. 
· Bronz: Police search woman’s pursue, finds pills. Guy comes and says “hey those are my pills” and gets charged with possession. HELD: man cannot claim standing based on ownership because he had no REOP in the woman’s purse. The purse is what was searched, even though it was his stuff that was seized. 
5th Amendment: Due Process + Privilege Against Self Incrimination 


Identifying potential limits on cops ability to elicit confessions and use against us our own words / confessions; Confession is one of the strongest evidence that a prosecutor could introduce against someone 
“The introduction of a confession makes all other aspects of a trial superfluous” 
- Colorado v. Connolly 
· Issue: confession = conviction. This connection may lead to an incentive for cops to do unlawful tactics to obtain those confessions. 
· Why else would officers want confessions? 
· Accuracy: provides certainty about what they are investigating
· Efficiency: they are strong and may need less evidence to secure a confidently accurate conviction
· Judges take confessions into account when determining sentencing 
Relevant Law
· 5th amendment privilege against self incrimination protects from being compelled in a criminal case to be a witness against yourself + due process 
· 14th amendment: no state shall deprive any person of life, liberty or property without due process of law 
· Due process protects against involuntary confessions 
Confessions are highly desirable to obtain. What are the limitations on getting them? What are permissible tactics? 
Due Process Claim: 
· USE of involuntary statement as a result of coercive state conduct is violation of due process clause. 
· Simplify obtaining involuntary statement is not violation of due process. Inadmissible “Involuntary” statements: (1) coercive state conduct + (2) overbear will of suspect [involuntary]
VOLUNTARINESS: 
· RULE: All confessions must be voluntary to be admissible. 
· Why? Because involuntary confessions are unreliable, and want to ensure law enforcement is abiding the law. 
· BOP: Prosecution has burden of showing that confession was VOLUNTARY. 
· How to show confession is voluntary? 
· Totality of the circumstances inquiry - can include police conduct, characteristics of the accused, length of interrogation (once over 5 hours, risk of false confessions increase radically). 
· Prosecution needs to show that it was not an involuntary confession. 
· INVOLUNTARY CONFESSION:
· Coercive Factors: things that raise voluntariness issues - no one is dispositive (except physical brutality) consider totality of circumstances to determine if it was really involuntary.. 
1. Coercive state conduct
a. Physical brutality (clear violation of due process) 
i. See Brown v. Mississippi
b. Long interrogations
i. Ashcraft v. Tennessee: suspect not permitted to sleep for 36 hours during interrogation
c. Deprivation of basic necessities
i. Payne v. Arkansas: suspect deprived of food for 24 hours - involuntary confession. 
d. Threats of force
i. See Fulminante 
ii. Payne: suspect told mob of 30 to 40 people were waiting outside station to get him 
e. Psychological tactics
f. Promises and lies 
2. That overbears the will of the suspect 
· RE: Physical Force
· RULE: confession obtained after a defendant is physically coerced, or threatened with physical force, is not voluntary. 
· Brown v Mississippi: Murder, three black men arrested. One man denies being involved, seized him and hung him on a tree with a rope around his neck, demanding him to confess. Days after, cops went to his house again and whipped him until he confessed. Other two Ds in jail were formed to strip and whipped with leather straps until they confessed. HELD: violated due process. Doesn’t matter if the substance is reliable, the question is whether the PROCESS of obtaining the confession made it voluntary. 
· RE: Threat of Physical Violence - can be either direct or indirect
· Arizona v. Fulminante: daughter went missing. Fulminante story had inconsistencies but no changes filed. Eventually went to jail for other crime. Met Sarivola, former cop that was informant for FBI and promised to protect Fulminante from others in prison if he told him what he did to his daughter. Dad finally told him that he drove her out to the desert, choked her, sexually assaulted her and shot her twice in the head. Fulminante was released from jail, Sarivola and wife drove him around, where he made another detailed confession to Sarivola’s wife. HELD: Coerced confession. State action because agent of cop. No immediate threat of violence from Sarivola, but Fulminante was motivated by a credible threat of physical violence because if he didn’t have Sarivola’s protection, he might have gotten attacked by other prisoners. 
· RE: Psychological Pressure Tactics: Coercion may be psychological, but difficult to define when psychological pressure is sufficient to rise to the level of coercion. 
· Spano v. New York: D went to bar, 200 lb boxer approached him and took his money, ended up fighting. D knocked down and kicked in the head. D went to apartment to get gun, walked 9 blocks to store where he knew boxer was. Fired 5 shots and killed guy. D called friend (Bruno) who was a previous cop and told him he had been beaten up, dazed and shot the guy. Friend told superiors. Next day, D surrendered to cops. Questioning was persistent and continuous, but D wasn’t responding. Cops brought in Bruno - played sympathy card by saying his job was in danger and would impact wife and daughter. Finally confessed after Bruno’s 4th attempt. HELD: Coercive confession. 
· Relevant factors: only half a year into high school, record of emotional instability, no narrative statement but was leading yes/no questions by skilled prosecutor, questioning by many men, questioning for 8 hours straight (and not during usual station hours), used childhood friend that D could trust, and D was foreign born. 
· Re: Deception
· Confession is not involuntary solely for being based on lies 
· Vague promises of putting in a good word, doesn’t matter if you don’t or were ever going to, still doesn’t violate due process on its own
· Leyra: police lied to suspect and told him that his accomplice already confessed. HELD: voluntary. 
· Lies vs. Fabricating: 
· Lies: typically ok. 
· Ex. We have your DNA at the scene
· Fabricated evidence: Not okay
· Ex. police report that purported to show testing that there was a match between suspect and evidence, court is must more likely to say that made confession involuntary 
· BUT issue when..
· Lynumn: suspect told that if she cooperated and answered, she would not be prosecuted. But if she did not cooperate, she would face ten years in prison and have her children taken away from her. Held: involuntary. 
· NOTE: difference between promises of HOPE of leniency, vs. direct promises guaranteeing leniency. 
Coercive State Conduct
· RULE: To be a violation of due process, confession must be involuntary and there has to be state action that MAKES the confession involuntary. 
· Colorado v. Connelly: Connelly walks up to an officer on the street and confessed to a murder from years earlier. Police officer warned Connelly of his Miranda rights several times during this encounter but Connelly continued to confess. HELD: no violation of due process because no state action. Involuntary because D was diagnosed with mental illness that involves him losing touch with reality. Story was that God told him to confess. But, even if involuntary, there was no state action that made the confession involuntary. 
5th Amendment Privilege Against Self Incrimination 
· Privilege: protects from being compelled in a criminal case to be a witness against yourself
· Why have this privilege?
· Privacy: intrusion into the mind to force someone to reveal their thoughts
· Assault to someone’s dignity to compel them to be witness against themselves
· Threat to liberty and freedom to choose your own actions
· Cruel Trillema: three choices faced - shouldn’t be forced to choose 
· Accuse yourself
· Lie (perjury) or
· Stay silent (opening oneself to contempt proceedings) 
**With the privilege, silence means not subject to contempt order, and prevents from self accusations or a lying
Requirements: 
To qualify for the privilege, statement must be
(1) Testimonial + (2) incriminating + (3) compelled

· Effect of the privilege applying: police have to stop questioning
· NOTE: Where the privilege does not apply, still can’t force someone to talk. Just tell them that the privilege doesn’t apply and if they continue to remain silent, can hold them in contempt. 
Testimonial:
· Privilege applies only if what is being sought is testimonial. 
· A person cannot be required to give testimony that would be incriminating, but this does not prevent a person from giving physical evidence that would be incriminating 
· How to determine what is testimonial?
· Evidence that is COMMUNICATIVE
· Factual assertions or disclosing something that is in the person’s mind
· Implicates the choice for the purpose to lie, tell truth or say something. 
· Examples of not testimonial: 
· OJ trying on gloves
· Voice samples
· Cops taking height measurements
· Physical evidence (with some exceptions)
· Schmerber: Carr accident. Suspect DUI. Officers ordered a blood draw, taken involuntary. Also a warrantless search, but held to be reasonable because exigency (though no per se exigency in DUI cases). HELD: Yes, compelled. Yes, incriminating. But not testimonial because not taking something from his mind. Just taking his blood and testing for alcohol content. 
· Hypo: Child goes missing. Mother ordered to produce child. 
· By bringing in the kid, she would be asserting “this is maurice.” Hibel says name is a fact and not testimonial.
· But 
· Just producing maurice is not incriminating. But its a link in the chain —> if there’s evidence of abuse and she is in control of the child, then its incriminating for her to bring the kid down. 
· The body is not the incriminating assertion. The act of her BRINGING HIM DOWN is an assertion that she was in control of him and thus was incriminating and testimonial. 
Possibility of Incrimination
· Privilege doesn’t protect you from any communication - there must be the possibility of criminal consequences flowing from what you say
· If there are only possibilities of civil consequences, cannot properly assert privilege
· RULE: Incriminating if it is information that poses as a link in the chain in incrimination 
· Hibel: Law requiring you to identify self to officer. Hibel refused, arguing it violated his privilege to have to answer “what is your name.” HELD: Assertion of fact, but its not incriminating because its just your name. In itself, not incriminating. Might connect you to a crime, but with respect to this case, name alone is not incriminating so not protected by privilege. 
Compelled
See Miranda section. 
· Without procedural safeguards required by Miranda, presume a statement is compelled. 
· Because custodial questioning is a setting that involves INHERENT compulsion; at least with the tactics that our law enforcement deploys during interrogation
· Because of the inherently coercive setting of custodial interrogation, need to have to warn people of their rights to dispel it. Assure they are aware of their rights by telling them their rights. 
· Idea is that by giving warnings → eliminates COERCION. 
· But some tension between cases that say that custodial interrogation is not inherently coercive and require more showing of coerciveness. 
Miranda 


Miranda argument will only be made when confessions are being offered that were made in custodial interrogations. If you didn’t make your statement while in custody and subject to interrogation, then Miranda won’t apply. 
If Miranda applies, don’t have to make due process voluntariness argument as well. 
· Why have Miranda Rules protecting privilege against self incrimination outside the courtroom? Concerned less about voluntariness, and more about procedural safeguards
· Inherently coercive setting - isolated, police dominated, police have agenda. 
· Setting is threatening to privilege - worried about coercion going on behind closed doors. 
· Interrogation room more coercive than courtroom because you’re alone, unprepared and enclosed. 
· Poor suspects, greater risk
· Tactics: agenda has led police to use tactics designed to coerce (both physical and psychological)
· Freedom to remain silent
· Knowledge of rights: they’re in this setting subject to tactics, and we are unsure if they are aware of their rights. 
TAKEAWAY: When an individual is taken into custody or otherwise deprived of his freedom by the authorities in a significant way and is subjected to questioning, the privilege against self incrimination is threatened.
MIRANDA RULE: 

Custody + Question = Warnings + Waiver, unless PS exception. 
· When does the rule apply? 
· When statement made during custodial interrogation. 
· RULE: Government cannot use 
· Statements, whether inculpatory or exculpatory,
· Stemming from custodial interrogation, 
· unless 
· it demonstrates the use of procedural safeguards effective to secure the privilege against self incrimination
· AND a knowing, intelligent and voluntary waiver of those rights. 
· PURPOSE?
· Knowledge coming from the police (informing you of your rights) will dispel any coercion. 
· RULE: It is an absolute prerequisite, where there’s custodial interrogation, that the warnings (or adequate substitute) is required
· Assessing knowledge of rights will always be speculative, while a warning is a clear-cut fact. 
· What are the procedural safeguards? Miranda warnings, or their equivalent. 
· Miranda warnings: Inform them that (1) you have the right to remain silent, (2) if you give up that right, anything you say can be used against them in a court of law, (3) right to an attorney during and prior to questioning, and (4) if you cant afford an attorney, we will provide one for you. 
· Specific safeguards are judicially created, though the right to safeguard may be constitutionally required. 
· What if officers fail to give Miranda Warnings?
· RULE: Irrebuttable presumption of involuntariness if not read rights before custodial interrogation. Statement is inadmissible. 
· Miranda:
· NOTE: Miranda warnings are not necessary for a valid arrest 
· Arrest is justified completely independently on whether it is followed by miranda warnings. Cops actually never have to give miranda warnings, but the statement would just not be admissible. They could just do it to get information. If they’re not seeking statement to use in court, then the miranda stuff will never come up. 
Custody
· Warnings required whenever a person is 
· “in custody or 
· otherwise deprived of their freedom in any significant way.” Miranda. 
· (i.e. “where the coercive environment threatens the free exercise of rights”)
· When are you in miranda custody?
· GENERAL RULES:
· Arrest is definitely a 5th amendment custody 
· Short of arrest, 5th amendment custody requires that freedom of action be curtailed to a degree associated with a formal arrest
· Terry stop is not equivalent, so not a 5th amendment custody.
· Two Part Test
· OBJECTIVE TEST on if a reasonable person would not feel free to leave (terminate the encounter)
· Consider age (to the extent that officer knew or should have know suspect’s age) 
· Do not take into account education and mental illness. 
· Subjective intent of the actual person or police officer does not matter
· Doesn’t matter if person actually wasn’t free to leave (Ex. cops had a warrant) but rather, if the person felt free to leave. 
· COERCIVE ENVIRONMENT: in Miranda custody only if in the coercive environment that Miranda was concerned about (where pressures are exerted on the detained person that “sufficiently impair his exercise of his privilege against self-incrimination”) 
· Ex. Can argue that Terry stop / traffic stops are not custody because understood to be brief encounters, and is the lesser kind of custody that doesn’t come with the coercive pressure that Miranda cares about 
· Berkemer v. McCarty: Cop stops someone who is weaving lanes, ordered out of vehicle, noticed he had difficulty standing. Officer decided to charge him and not let him leave, but didn’t tell person that. Did sobriety test, and D failed. Cop asked if he was on drugs or drinking. D gave inculpatory answer, slurred speech. HELD: Not in custody. Not police dominated area, in public, and brief stop. As a general rule, in a typical traffic stop, not in 5th amendment custody that triggers Miranda concerns. 
· NOTE: no per se rule that traffic stops are not custody, because some traffic stops can have different magnitudes. 
· RULE: not in custody if you voluntarily go down to police station 
· Oregon v. Matthiason: At police station, in room, closed door, lying to him about evidence. On the other hand, D told he’s not under arrest and D went down there himself. Sat in room for 5 minutes, gave confessions. Miranda warnings given after confession. Afterwards, tape his confession, then D leaves. HELD: no 5th amendment miranda custody. Even if in closed room in police station, he went there voluntarily. Not coercive environment (only 5 minutes) and was told he wasnt under arrest. Him leaving informs the fact that he was free to leave when he confessed. 
· RULE: Even though Miranda says “custody,” this does not include incarceration, or all restraints on liberty recognized as seizures under the 4th amendment. 
· Prison is not miranda custody to the extent that prison is your accustomed settings. Miranda is about incommunicado settings. When in prison, it’s not the coercive setting Mirand was concerned about. 
· Maryland v. Shatzer: D gets questioned in jail. Give him his warnings, invokes his rights, ends interview. Goes back to prison for 2.5 years. Cops return for questions. Mirandize again, obtain a written waiver. This time D doesn’t invoke, and makes statements. D argues that after invocation at first interview, ALL interrogation must seize. HELD: Not in miranda custody when in prison because no coercion. Not alone with interrogations. Interrogators had no power to increase his sentence or decrease time serve; no influence on whether they go home or not; couldn’t do anything good or bad to him. Therefore, break in between interrogations (see when interrogation can resume below).
· RULE: Warnings are not required when a suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement. 
Interrogation 
· Miranda says interrogation is “questions” - very broad rule that can be easily manipulated
· Issue: Definitely interrogation where there is DIRECT questions,
· And no interrogation when there are VOLUNTARY STATEMENTS. 
· But what about the middle ground?
· Questioning initiated by law enforcement officers or functional equivalent 
· Focus on suspect’s perspective and what police knew and did 
· RULE: Interrogation occurs when the officers words or actions were REASONABLY likely to elicit an incriminating response from the suspect 
· Functional equivalent to questioning can count in triggering duty to warn 
· Re: Psychological tactics - Being susceptible to appeal, or other special things to a person, can only matter if POLICE ARE AWARE OF IT or should be aware of it.
· Inquiry is not whether officers were actually trying to get them to talk.
· Rhode Island v. Innis: Taxi driver was murdered. Another taxi driver was robbed. Driver goes to report robbery and sees suspect on a wanted poster in the station. Police assemble a six-pack and driver identifies the same person. Officers find, arrest and provide Miranda warnings to the suspect. He invokes and is placed in a car. On the way to the jail, officers begin to talk amongst themselves about the tragic consequences of a hidden gun in an area near a school for handicapped children. The suspect interjects and admits to where he hid the gun. HELD: no interrogation. The off handed remarks were not likely to elicit a response in Innis. No reason to believe he was susceptible to such an appeal; happened in mere minutes. therefore, statement was admissible because wasn’t obtained during interrogation 
· RULE: Direct questions by police officers don’t constitute “questioning” if police deceive the suspect into thinking he’s not talking to a police officer. 
· Perkins: Murder goes unsolved for 2 years. Charlton told police he learned about murder from fellow inmate (Perkins). C was friends with Perkins, claimed he told him details about how he did the murder. C works with cops, brings in an undercover agent in the cell with C and Perkins. Cellblock with 12 separate rooms and a common room. Undercover cop says they’re trying to escape. Perkins says his girlfriend can get a pistol. Undercover cop asks if Perkins had done anything like murder, Perkins describes the murder. No miranda warnings. HELD: No custody. No police dominated atmosphere when you’re freely speaking with someone he believed to be an inmate. Miranda forbids coercion, not mere strategic deception by taking advantage of a suspect’s misplaced trust. Perkins had no reason to believe cop had any legal authority to force him to answer questions or that cop could affect future treatment. Motivated solely by desire to impress fellow inmate. Spoke at his own peril. 
· TAKEAWAY: When there’s no apparent coercion, ven if there’s intentional coercion, that’s going to be okay. 
Public Safety Exception: 
· If in custodial questioning, have to issue warnings,
· UNLESS a reasonable concern for safety 
· Justifies foregoing the warnings 
· REPHRASED: Where there is an “overriding concern for public safety” that outweigh absolute constitutional prerequisites, officer may be justified in failing to give warnings. 
· When is there an overriding concern for public safety?
· When the “need for answers to questions in a situation posing at great to the public safety outweighs the need for the prophylactic rule protecting fifth amendment privilege “ 
· When questioning is necessary to secure safety (or officer, public or suspect), rather than designed solely to elicit testimonial evidence. 
· STANDARD: circuits vary - some require more information to believe there’s a threat. 
· OBJECTIVE: does not depend upon motivation of the individual officers involved 
· What is the scope of the exception?
· Only those questions necessary to secure the safety of officers, public or suspect. 
· Any questions outside scope are not admissible. 
· Example of Public Safety Exceptions:
· Terrorism on one spectrum; Quarles on the other.
· Quarles: Police are flagged down and informed by a female that she had just been raped by a man with a gun who went into a supermarket. Police find him, he runs, and is caught. Police arrest him and discover an empty holster and, without warning, ask where the gun is. Suspects states where it is. HELD: public safety exception applies because gun was concealed somewhere in the market, whereabouts unknock, so posed danger to public safety - accomplice might use it, customer / employee might come upon it. If given warnings, D might be deterred from responding. 
· RULE: Public safety exception OVERRIDES an invocation. 
· Bomber case: invoked right to counsel, but it didn’t make the unwarned statements inadmissible. Didn’t mean they had to seize the questioning, as long as the reasonable concern for safety was active. 
What happens if a person doesn’t invoke or waive their rights? 
· Police can still ask questions until the person invokes or waives. 
Invoking rights
What happens if a person indicates that they want to use their rights
· When can a person invoke their rights? 
· In any manner, and at any stage
· How to invoke rights?
· Suspect must clearly and unambiguously invoke their right to lawyer or silence 
· Standard:
· Must articulate desire to see attorney sufficiently clearly such that a reasonable officer in the circumstances would understand it as a request for an attorney
· Tone of voice and body language may matter, depends on how a reasonable officer would interpret the situation. 
· What if the invocation is not clear and unambiguous?
· NOT an invocation
· RULE: if statement is ambiguous or equivocal, officer have no obligation to stop questioning. They may ask clarifying questions, but they do not have to. 
· RULE: Silence itself is not an invocation - need to know WHY someone is remaining silent. 
· Because it’s only silence protected by 5th amendment that is protected from badgering. Silence just because you want to be silence is not protected. 
· Takeaway: To invoke right to silence, must clearly and unambiguously say so.
· Salinas: Salinas voluntarily went to the police station for questioning. He was not in custody so was not read his Miranda warnings. The police had Salinas’ shotgun and began asking whether the ballistics would match the bullet from a murder victim. Salinas lowered his head and exhibited other nervous body language but did not answer. The prosecutor elicited this body language at trial. Court says because he never invoked this could be used. (The dissent notes that there was nothing testimonial here, so invocation would not matter).
· Examples:
· Davis: D interrogated, given warnings, waived orally and in writing. Hour and a half later, he said “Maybe I should talk to a lawyer.” Officers clarified if he was asking for a lawyer, D said he wasn’t. Took short break, re-mirandized, interrogation continued, then D said “I think I want my lawyer before I say anything else.” HELD: No invocation until he clearly asserted right the second time. 
· Unclear (No invocation)
· “My attorney would be made at me if he knew i was talking to you” 
· “I think i need to see my attorney”
· “I should probably see my attorney” 
· “I don’t think i should talk”
· Courts have upheld invocation by “I plead the fifth” - A reasonable officer would understand this as an asserting of the right to silence. 
· Effect: “police may not question him”
· Questioning must stop. For how long? See below. 
· Technically, they can keep questioning you, just the statements they get will not be admissible. 
· REINITATIONING QUESTIONING: If you do invoke, how long must interrogation cease? 
· Re: Invoking right to silence
· “If a suspect the right to remain silent, police must scrupulously honor that.” 
· What informs scrupulously honored? (1-3 necessary, the rest informs) Michigan v. Mosley.
1. Original interrogation ceased (immediately after invocation) 
2. Passage of time
a. Mosley - 2 hours was enough to scrupulously honor. 
3. New warnings and waiver
4. Questioning about different crime
5. Questioning by different officers
6. Questioning at a different location 
· Mosley: Before questioning, Mosley was given the Miranda warnings and invoked his right to remain silent. The officer stopped the interrogation, and Mosley was taken to a cell. Later, a detective attempted to question Mosley about an unrelated murder. Mosley was again given the Miranda warnings, but did not invoke his right to remain silent. Mosley made incriminating statements and was charged with first-degree murder. HELD: Second statement admissible (scrupulously honored) - the officer ended the interrogation as soon as Mosley exercised his right to remain silent. Mosley was not interrogated about the unrelated crime until sufficient time had passed (2 hours) and the Miranda warnings were repeated.
· Inquiry: would the suspect feel like its one continuous interrogation?
· RE: Invoking right to counsel 
· If suspect invokes right to counsel, police cannot reinitiate questioning until:
1. Counsel is present - not just opportunity to consult, but counsel but be PRESENT when questioning reinitates
a. Minnick:
2. There is a break in Miranda custody of 14+ days; OR
a. Shatzer: 14 days “provides plenty of time for the suspect to get acclimatized to his normal life, to consult with friends and counsel, and to shake off any residual coercive effects of his prior custody. 
3. Suspect initiates discussion
a. What is initiation?
i. Suspect indicates a desire to discuss the subject matter of the criminal investigation. 
b. “What is going to happen to me now?” Is certainly not enough to initiate conversation. Could just be general question of where we going. 
c. Edwards: D arrested, read Miranda rights and agreed to answer the officers’ questions. After some questioning, during which Edwards made no incriminating statements, Edwards invoked his right to have a lawyer present. Taken to jail; next day, two officers came to the jail to see Edwards. Edwards said he did not want to see the officers, but the prison guard said he had to talk to them. Read Miranda rights and gave incriminating statements. HELD: inadmissible because cannot initiate conversation without counsel unless suspect re-initiates. (Expanded later by Shatzer)
· Do officers have to mirandize at subsequent interrogations? 
· Generally, no. 
· Ex. interrogate, takes a break for an hour, don’t have to re-mirandize. 
· Just ask if the warnings are stale. Warning not stale after a few hours. But if they leave and come back the next day, to be on the safe side, should re-mirandize
Waiver
Person can waive these rights
Waiver must be (1) voluntary, (2) knowing and (3) intelligent 
· BURDEN: Government has a heavy burden to show waiver was voluntary, knowing and intelligent. Miranda. 
· RULE: Express written or oral waiver is strong evidence but not necessary or sufficient to establish waiver 
· Question is whether D in fact voluntarily, knowingly, and intelligently waived. 
· Silence is not waiver; need to do something to waive (can be talking) 
· Until you INVOKE, questioning is okay. 
· Waivers can be implied from words and actions 
· RULE: Mere silence is not enough.. Though silence coupled with an understanding of rights and course of conduct indicating waiver may be waiver. 
· Potential Tension: Miranda says warnings + eventually getting confessions is NOT proof of a waiver. 
· Generally, saying anything other than a waiver can constitute a course of conduct indicating waiver. 
· Butler: D arrested. Read Miranda rights and brought to nearby office. Officers determined that D had 11 grade education and was literate, then given rights to read. Said he understood them and “i’ll talk to you but I am not signing any form,” then made statements. HELD: implied waiver. Understood his right, and by talking, it was conduct indicating waiver. 
· Berguis v. Thompkins: arrested for shooting, Interrogation lasted 3 hours, 8 by 10 foot room. At beginning, D given Miranda rights - D reads rights aloud indicating that he is literate and can understand. D refuses to sign form, officers interrogated, D never said he wanted to invoke. Mostly silent during interrogation. After 2 hours and 45 minutes of interrogating, Officer asked if he believed in god and if he prayed God would forgive him for shooting the body. D said yes. HELD: Waiver. D knew what he gave up when he spoke (read the rights and understood them). When D said he prayed to god for forgiveness, was “course of conduct indicating waiver”  because he could have said nothing, or unambiguously invoked his right 
Voluntary
· Same as due process voluntariness factors
Knowing:
· Suspect must KNOW their rights in order to validly waive them. 
· How to show suspect knew their rights?
· By the fact that officers TOLD them their miranda rights. 
· Show waiver was knowing by saying “we told him his his rights, so he knows them” 
· Testimony, video tape, audio tape, etc. 
· There can be issues about language abilities (which is why officers make them read it aloud, to assure they are literate)
Intelligent:
· Suspect must UNDERSTAND the rights they are waiving. 
· How to show suspect understood their rights?
· Typically shown by cops saying “do you understand these rights as I have just read them to you” and if suspect says yes, thats enough. 
· Courts don’t require more because there can only be so much hand holding
Effect of having a waiver: 
· Functions as a general waiver to speak to police
· Police may ask ANY questions and obtain admissible statement. 
· Not crime specific waiver - Subject matter is endless 
· Cops can ask questions about a different crime
Consequences of Violating Miranda Rule:
Directly Obtained
· Statements obtained as a direct result of Miranda Violation → inadmissible (General Miranda rule)
Fruit of the Poisonous Tree 
· Miranda violation is not a constitutional violation, thus the Fruit of the Poisonous tree doctrine in Wong Son is inapplicable. 
· There is still a remedy for Miranda violations, as the fifth amendment prohibits use by prosecution of compelled testimony (and absent miranda warnings, statement is presumed compelled). 
· So, to exclude “fruit” of a statement obtained in violation of Miranda, ask if it is tainted by the initial Miranda violation. 
· Use balancing test - exclude if there’s any coercion or improper tactics that would undermine trustworthiness and deterrence would be served
· RULE: Though miranda requires that the unwarned admission must be suppressed, the admissibility of any subsequent statement should turn in these circumstances solely on whether it is knowingly and voluntarily made. Elstad. 
· 4th amendment violation → miranda warnings → statement
· RULE: Courts will not exclude unlawfully seized evidence when the connection between the unlawful conduct and the evidence becomes “so attenuated as to dissipate the taint”
· Brown: miranda warnings do not always purge the taint. Not a rule that miranda warnings by themselves purge the taint of the underlying 4th amendment violation. 
· Need to go into attenuation factors (proximity in time, intervening circumstances, etc.) 
· Miranda Violation → statement → Miranda Warnings → waiver → statement 
· TEST:  are the midstream warnings EFFECTIVE as the miranda court would want them to be?
· TEST: Relevant facts that bear on whether Miranda warnings delivered midstream could be effective enough to accomplish their objective
· the completeness and detail of the questions and answers in the first round of interrogations
· the overlapping content of the two statements
·  the timing and setting of the first and second
· the continuity of police personnel 
· the degree to which interrogator’s questions treated the second round as continuous with the first 
· Siebert: D in station, questioned for 20 minutes without Miranda warnings. Confessed, given coffee and cigarette break. Officer then gave Miranda rights, turned on recorder, and got signed waiver. Officer referenced the confession she had previously made, she confessed again. HELD: exclude second confession. Conducted in station house, questioning was systematic, exhaustion and managed with psychological skill. Nothing of incriminating potential left unsaid. The warned phase proceeded after a pause of only 15 to 20 mins, in the same place. Did not advise that her prior statements could not be used; said “we’ve been talking for a bit” indicating that it was a continuation of earlier questioning. 
· RULE: If the first round involves a deliberate miranda violation, the second statement is presumptively inadmissible, unless there has been curative measures. 
· Siebert (Kennedy Concurrence): Reference to the prewiring statement was an implicit suggestion that the mere repetition of the earlier statement was not independently incriminating 
· Siebert: police exploiting their unlawful actions by making reference to the first. 
· Elstad: not exploiting. The two interrogations were markedly different experiences (1st was informal - few questions, at his house); police in second round of questioning didn’t exploit /refer back to the initial statement; 2nd interrogation at different location and different officers. (Thus, the miranda violation was an oversight, not a deliberate ploy)
· Miranda violation → statement → physical fruit
· RULE: failure to warn does not violate the constitution, and thus is not a poisonous tree. So the physical evidence found as a result of a miranda violation is not excluded under the poisonous tree doctrine because the violation itself is not a poisonous tree
· Patane: Officers tried to give warnings, but then D interrupted saying that he already knows them – officer didn’t try to complete it. Detective asked about the gun, D was hesitant at first then eventually said it was in his room. Seized it. HELD: Gun admissible. Not violating the constitution when failing to give miranda warnings. 5th amendment privilege is not violated until the unwarned statements are admitted into evidence. Also, 5th amendment protects testimonial statements, which the gun was not. 
· IMPEACHMENT RULE: government may use an otherwise inadmissible unwarned custodial statement against defendant, but ONLY if the D testifies and the otherwise inadmissible statement impeaches that testimony. Harris
· Cost of losing the statement for its truth is enough, and use of statement only becomes relevant from choices defendant makes (if D choose to perjure himself)
6th Amendment Right to Counsel 


New source for a different right to counsel (Distinct from and existed prior to Miranda right to counsel)
6th Amendment:
· “In all criminal prosecutions, the accused shall enjoy the right… [omitted]]… to have the Assistance of counsel for his defense..”
· “during perhaps the most critical period of the proceedings … from the time of their arraignment until the beginning of the trial, when consultation, thorough-going investigation and preparation are vitally important, the defendants are as much entitled to such aid of counsel during that period as at the trial itself. 
When does 6th Amendment right to counsel attach? 
· During “critical periods” of proceedings. When is that? 
· When formal judicial proceedings (adversary proceedings) have commenced (even if not in trial yet)
· This may include interrogations if suspect has been arraigned, indicted and released on bail. 
· Also includes post-indictment, pre-trial lineups (see below)
· RULE: Once adversary proceedings have commenced against an individual, he has a right to legal representation when the government interrogates him.
· NOTE: NOT looking at suspect’s perspective - right exists whether individual is aware he is being interrogated by government or not. Rather, 6th amendment looks to intent of the government agent. 
· Why? Miranda concerned about coercion, but 6th amendment concerned with D not being able to defend himself against adversarial government. 
· 5th amendment: not coercion if you don’t know you’re speaking to the government 
· Massiah: D arrested, and indicted - charged with substantive offense and other guy Colson was charged for conspiracy. D then got lawyer, pled not guilty, released on bail. Without D’s knowledge, Colson cooperated with cops in their investigation. Radio transmitter installed in Colson’s car, so officers can overhear. D made incriminating statements, officer used it in trial. HELD: Statement obtained in violation of 6th amendment because he was already indicted, attorney not present, interrogated by government. 
· Arrest alone does not trigger 6th amendment. 
· Need adversarial judicial proceeding
· Investigatory process is not adversarial (grand jury process); becomes adversarial when they bring formal charges

Do you have to invoke 6th amendment right to counsel?
· No - it automatically attaches once judicial proceedings have commenced. 
· “Depends not upon request for counsel”
· Court should invoke every presumption against the conclusion that he waived his 6th amendment right. 
· Re: invoking 5th amendment right
· When you’re in a public courtroom, not in incommunicado room. So when you are in court and say you want a lawyer, you are invoking your SIXTH amendment. 
What is the effect of 6th Amendment right to counsel?
· Government cannot deliberately elicit incriminating information in the absence of counsel after the initiation of formal adversarial proceedings. 
· Brewer v. Williams (same as Nix v. Williams). HELD: Deliberate elicitation in violation of his 6th amendment right to counsel because no lawyer was around. Deliberate elicitation because officers knew that he was religious, and officer testified that he was trying to get D to tell them where the body was.
· (When in car - he had an invoked 5th amendment right to counsel and automatic 6th amendment right to counsel live)
How do you determine if information is deliberately elicited?
· Deliberate elicitation:
· when government intentionally created a condition in which one should have known that the accused would make an incriminating statement
· United States v. Henry:Bank robbery - D placed in jail. Arraigned (6th amendment rights attached). FBI agent told informant  (paid information acting on contingent basis - so obvious desire to get information) not to initiate any conversation with the D, but just to listen. Gave instructions so it wouldn’t be a deliberate elicitation. Informant and D engaged in regular conversation. HELD: deliberate elicitation in violation of 6th amendment. 
· Why? Contingency fee and paid information (WANTED to get the D to talk); wasn’t a passive listener (he ENGAGED in conversation); confinement in prison exerted pressures which made D particularly susceptible to trusting other people. 
· Mere listening post: (not deliberate elicitation)
· When information is obtained spontaneously, but luck and happenstance. 
· Kuhlman v. Wilson: Paid government informant was strategically placed in cell with D, and the cell was directly placed in direct sight of the crime scene. The first time D told the story, the undercover agent said “that doesn’t sound too good; doesn’t sound like a convincing statement” (court said this was still a passive listener). D’s story changed when brother came in. HELD: mere listening post - didn’t ask any questions at all. Court said it was spontaneous and unelicited, but luck and happenstance. Court says it was the brother that got him to change his story and admit; and the agent just happened to be there. 
· Difference from Henry: “passive listener” - made neutral comments, but didn’t ask particular questions. Outside circumstances elicited statement. 
Is government prohibited from deliberately eliciting ALL questions when 6th amendment right attaches?
· No - 6th amendment right to counsel is offense specific. 
· Once the 6th amendment right to counsel attaches, police cannot deliberately elicit incriminating information about the charged crime
· But can question about uncharged crime. 
· Texas v. Cobb: Man called cops saying house was robbed, told cop wife and daughter went missing. D lived across the street and cops got an anonymous tip that D was involved in the burglary. D arrested for burglary, gave written confession to burglary but denied knowledge of the kidnapping. D was free on bond, went to live with father. Father made statement that D confessed to killing mom during the burglary; cops got warrant for D’s arrest. D taken into custody, given warnings, waived his rights, and asked questions about the murders. HELD: interrogation about murder did not violate D’s 6th amendment rights because when he got the 6th amendment right, it was a right to lawyer in defense of burglarly charge - did not protect him from quesitoning about the murder. 
How do you determine which offense is charged, to determine whether cops can question about an uncharged offense? 
· BlockBurger test: If one offense has elements WHOLLY INSIDE another offense, then they are the same offense under Block Burger test. 
· Different crimes if there is an element in 1 that’s unique to 2, and one element in 2 that is unique to 1. 
· Example:
· Robbery v. Larceny: SAME OFFENSES. Everything you need to prove larceny is inside robbery. 
· Robbery of Bank vs. Armed Robbery: DIFFERENT OFFENSES. Can do armed robbery without a bank, and can rob a bank without armed robbery. Neither crime is completely in the other. 
· Felony murder and murder: SAME OFFENSES - elements for proving the felony is wholly in the elements for fellony murder as well. 
Can you waive your 6th amendment right to counsel?
· Valid 5th amendment waiver simultaneously waives 6th amendment right to counsel (if you have it at the time) 
· Montejo v. Louisiana: Arrested for murder, put in jail, arraigned (6th amendment right attaches). Brought into interrogation room, read Miranda rights. Gave incriminating statements. D argues that he waived 5th amendment right to counsel, not 6th amendment right. HELD: D waived his 6th amendment right as simultaneously with the 5th amendment right. 
	5th Amendment
	6th Amendment

	Custody
	No requirement of custody (could be charged but out on bail and 6th would still apply).

	Interrogation (focus on the suspect’s state of mind as to whether they felt compelled to talk)
	Deliberate elicitation (focus on police intention)

	Stage of proceedings? Does not matter for 5th Amendment.
	Stage of proceedings? Attaches after charging instrument.

	Offense Specific? No.
	Offense Specific? Yes.


Eyewitness Identification


· Different kinds of lineups:
· Live lineup: typically the least suggestive
· Studies have shown that seeing people sequentially rather than all at once is more accurate because not just comparing everyone to each to find the most similar to the suspect
· Show up: showing suspect alone in person to the witness
· Photo array: show witness a photo array of witnesses (typically 6)
· Double blind lineup: eliminates subtle intentional and unintentional cues that officers might give to witnesses
· Officer arranges lineup without knowing who the suspect is. 
· Concern: irreparable misidentification - trial may become unfair because it was infected by a pre-trial identification procedure that led to a misidentification at trial 
· Picking someone as a result of suggestive tactics. 
· If the lineup is suggestive, and you pick someone (that happens to be wrong), it may be irreparable wrong because of the way memory and confidence woks
Sixth Amendment Issues re: Identification Procedures
Should court-room identification be excluded because the pre-trial identification process was without counsel in violation of 6th amendment?
U.S. v. Wade:
· Does 6th amendment apply Post-indictment, pre-trial lineups?
· Yes, they are a “critical stage” of judicial proceedings, thus triggering the 6th amendment right to trial. 
· Why? Need lawyer present to avoid unfair trial that would result from irreparable misidentification.
· Worried about degree of suggestion, irreparable misidentification, and hard to replicate what happens there (dont know whats going on at the ID procedure - and worried about what’s going on because it has an interest on what happens at trial)’
· Having lawyer present can diminish concerns by pointing out the suggestibility factors to ensure its fair. 
· Post-indictment, pre-trial lineup, absent waiver or a lawyer, is a violation of the 6th amendment. 
· Therefore, constitutional violation, and the following in-court identification was the fruit of the poisonous tree. BUT, just because something is the fruit doesn’t mean its automatically inadmissible. See below. 
· RULE: Post-indictment, pre-trial lineup, absent waiver or a lawyer, is excludable as fruit of the poisonous tree, UNLESS there was an independent basis. 
· GOVERNMENT SAFETY VALVE: Government can save the in-court identification by showing that there was an independent basis for the in-court identification. 
· Ask: is there a reason to credit the in-court identification despite the suggestibility? 
· How to show independent basis:
1. Prior opportunity to observe the alleged criminal act
2.  The existence of any discrepancy between any pre-lineup description and the defendant’s actual description (if description pre-lineup is spot on, then suggests independent basis) 
3. Any identification prior to lineup of another person  (undermines independent basis) 
4. The identification by picture of the defendant prior to the lineup (supports independent basis) 
5. Failure to identify the defendant on a prior occasion (undermines independent basis) 
6. And the lapse of time between the alleged act and the lineup identification (if Ids are close in time to the crime, suggest independent basis)
Limits on Wade:
· Timing: right to counsel at identification procedures only at post-indictment identifications
· Type of Procedure - no right to counsel for photo arrays 
· Why not? D is not there. There may be some suggestion, but we can at least reproduce the photo array (so it’ll be obvious if they’re using suggestive array of people) 
· But the right to counsel attaches to line up and show ups
Fifth Amendment Due Process Issues re: Identification Procedures
If Wade only applies to post-indictment identification, what about pre-indictment lineups and showups?
· D can argue that any lineup, photo array, showup, etc., that happened at any time violated due process,
· Arguing that testimony about the identification should be excluded. 
· RULE: “If the indicia of reliability are strong enough to outweigh the corrupting effect of the police-arranged suggestive circumstances, the identification evidence ordinarily will be admitted and the jury will ultimately determine its worth.” Perry. 
· Need unnecessarily suggestive circumstances
· The circumstances need to be police - arranged
· Perry v. New Hampshire: To the extent that there is suggestibility, must be arranged by the police to be a due process problem. 
· See if the indicia of reliability eliminate concern for irreparable misidentification 
· Three reasons courts reject due process challenges to identification procedures:
1. Highly suggestive procedures were necessary (Stovall) (Simmons) 
2. If witness has an independent source of identification, such as other contacts with the suspect besides the police id procedure (Neil v. Bigger) 
3. If it concludes that there are sufficient indications of reliability  (Mason v. Brathwaite) (Simmons) (Neil) 
Highly suggestive procedures were necessary
Suggestive:
· Standard for suggestive: must be so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification. 
· If there are indications of reliability, then not so suggestive as to exclude. 
· Simmons: Simmons was suspected of robbing a teller at gunpoint. FBI track down Simmons and obtain family photos from his accomplice’s sister. The teller is shown the photos, in all of which Simmons appears, and identifies Simmons. HELD: not impermissibly suggestive, therefore did not violate due process. 
· Robber wore no mask, Five employees had identified the same suspect, saw robber for up to 5 minutes, shown images only a day later (fresh memory), at least 6 different images shown (and group photos which Simmons and Andrews were both recurring - but no witness ID’d Andrews), No evidence that agents suggested who Simmons was. 
Unnecessary:
· RULE: Standard is not just that its suggestive, but thats its UNNECESSARILY suggestive. So government can save a suggestive identification from a due process challenge by saying given the circumstances, it was necessary. 
· Stoval v. Denno: Suggestive because it was a show up (suspect showed alone), he was handcuffed, only black man in room. But not unnecessarily suggestive because witness was in dire health conditions - might not have survived longer to be a witness in a less suggestive lineup - and wasn’t in good condition to travel to station. 
· Example of Unnecessary: 
· Foster: Robbery occurred, only witness was manager. Manager witnessed lineup with 3 men. D was one of the men, but was the only tall (6 foot) person with 2 shorter guys (5 foot 6). D was also the only one wearing a leather jacket, which manager said was similar to the one robber wore. Manager unsure if D was the suspect, so asked to speak to him one on one. Still unsure. 10 days later, police arranged second line up with 5 men, and D was the only person that was also in the first line up. Manager then convinced D was the suspect. HELD: first line was suggestive because he was distinguishable by looks, and the only to have a one-on one. Second line also suggestive because D was the only reoccuring face. In effect, police were telling witness “this is the man.” HELD: Unnecessarily suggestive, and thereby undermined the reliability of eyewitness identification. 
Independent source of identification
· Neil v. Biggers: D convicted of rape, evidence included testimony about pre-trial identification by victim. Victim testified that she was grabbed in kitchen where there were no lights on, but enough light from bedroom shining through doorway to see his face. D spoke to Victim and told her to tell dauhghter to shutup. D walked Victim to woods and raped her, where moon was shining brightly. Whole incident was 15-30 minutes. Told police D was “fat and flabby with smooth skin, bushy hair and youthful voice, between 16-18, about 6 feet, weighing 180 lbs, dark brown complexion. 7 months viewing suspects, didn’t identify anyone. When D charged on another crime, did show up of D to victim because couldn’t find others to do a lineup. 2 detectives walked D past Victim, having D say “shut up or I’ll kill you” at V’s request. V said she had no doubt it was him. HELD: Independent Source and sufficient reliability - Independent source because she had 2 individual encounters with the D where it was lit enough to see his face. 
Sufficient indications of reliability 
“If the indicia of reliability are strong enough to outweigh the corrupting effect of the police-arranged suggestive circumstances, the identification evidence ordinarily will be admitted and the jury will ultimately determine its worth.” Perry.
· RULE: Even if its an unnecessarily unduly suggestive line up procedure, if under the totality of circumstances, there’s strong indication of reliability, not a violation of due process fairness. 
· No per se rule of excluding unnecessarily suggestive IDs because sometimes they are still reliable. 
· No concern for irreparable misidentification when there are sufficient indications of reliability
· Evidence that suggests that identifications are not mistaken, makes it more reliable. 
· RULE: Totality of circumstances approach to determine reliability
· Factors to consider:
1. Opportunity of the witness to view criminal at the time of the crime, 
2. witness’s degree of attention,
3. accuracy of the witness prior description, 
4. level of certainty demonstrated by witness, 
5. length of time between crime and confrontation
· Neil v. Biggers: See facts above. 
1. Adequate artificial light and moon light outside; say him at least twice; faced him directly and intimately
2. Not casual observer but engaging in a personally humiliating act
3. Description included age, height, weight, complexion, skin texture, build, voice
4. “No doubt” that D was rapist; rarely any other witnesses to rape other than the Victim
5. 7 months had passed between (negative factor), but she made no previous identifications. 7 months actually shows she had no immediate pressure to pick someone. 
· Mason v. Brathwaite: Undercover cops went to drug dealer’s 3rd floor apartment. Area illuminated by natural light from window. Door opened 12-18 inches from knock, cop saw man standing at door. Cop asked for “two things” of narcotics, D held hand out door, cop gave 2 $10 bills. Door closed. D returned and handed drugs, cop standing 2 feet in front of him and observed fact. 5-7 minutes lapsed from time door first opened until it closed the second time. Cop drove straight to station to give description - said “Colored man, approx 5 feel 11 inches, dark complexion, black hair, short afro style, high cheekbones, heavy build. Blue pants plaid shirt.” another officer placed one photo on the trooper’s desk who he believed to be the suspect. Trooper, while alone, inspected the photo and determined it was the suspect. HELD: unnecessarily suggestive with the one photo, but not so impermissibly suggestive as to exclude. 
1. Stood at door 2-3 minutes, within 2 feet of D. Door opened twice, saw man each time; looked directly at him, natural light illuminated. 
2. Not casual observer - trained officer on duty and specialized; cop was black and unlikely to perceive only general features; knew he would be scrutinized at trial
3. Given within minutes. Contained details about race, height, build, color, style, cheekbone → which were all accurate
4. “No doubt whatsoever”
5. Description within minutes. Photo ID within 2 days. 
· WEIGHING: Though single photograph display is generally suspicious, court found little pressure on witness to suggest unreliability. Saw photo when he was alone, little urgency, could view at his own leisure. Circumstances allowed care and reflection. 
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