Criminal Law Outline
Intro to Criminal Law

· Always refer back to objectives, slippery slope

· Pick a side but argue both

Punishment

· Retribution

· Anger, Vengeance, eye for an eye

· Punish b/c the D deserves to be punished and people are angry
· Deterrence

· Punish to prevent future crime
· General—society at large will be deterred from committing a crime 

· Specific—Defendant herself is deterred, punish so won’t commit the crime again

· Assumes that D’s calculate risks and benefits—Jeremy Bentham

· Example: United States v. Bergman
· Incapacitation

· Seek to remove criminals from society to make it safer b/c criminals are dangerous

· Collective

a. Mandatory minimum/ high blanket sentences

b. Should lock criminals up in the same way 

· Selective

a. Effort to target the particular offenders most likely to commit serious crimes at high rates

b. Personality testing—“Is D likely to commit another crime?”

c. Can have different punishments for same offense/ unequal justice

· Rehabilitation

· Idea that makes D’s better so they will function in society

· Bergman doesn’t believe in rehabilitation 

· Michael S. Moore—2 views

a. Human flourishing—rehabilitate offender to make them better people/ live flourishing lives

b. Utilitarian—like specific deterrence—person changed b/c don’t want to go back to jail/ prevent them from committing crimes

II. Case Examples of Objectives
· Regina v. Dudley and Stephens—D’s kill V to eat on boat, storm, no food

· Rule: It is never legal to kill to save yourself, unless you’re killing an attacker

· Holding: Willful murder—not justified by necessity/ temptation 

· Policy: Slippery Slope

a. Not sound policy to allow men to save his life by killing innocent

b. would lead to more crime/ “unbridled passion, atrocious crime” 

· Objectives of Criminal Justice System

a. Deterrence/ rehabilitation/ incapacitation—not imp. b/c of rarity of the situation/ not likely D’s would find themselves in same sitch
b. Court convicted D’s under retribution theory: to kill to preserve one’s own life is wrong when the victim poses no threat—morality, shouldn’t kill, right thing to do is die
II. Morality is infused in the criminal law system

· Bowers v. Hardwick

· Holding: The constitution does NOT confer a right to sodomy

· Court says Georgia has right to make laws v. what they say is wrong

a. Sodomy prohibition is deeply rooted in U.S. tradition

b. Laws v. sodomy have ancient roots, act is immoral, Christian 

Sentence Length

United States v. Bernard L. Madoff (2009)

· Facts: Bernie Madoff ran a ponzie scheme. He was caught.  

· Question: How long should Madoff be sentenced for his white-collar crimes? 

· Holding:

· The judge says he takes in multiple factors into the sentencing: Presenrence report, sentencing submissions, emails and letters from victims, statutory factors, and please. Court finds no mitigating factors.  

· Sentencing anything over 20-25 years is symbolic as Madoff would likely be dead by this time. But decides there needs to be symbolism for a crime of this gravity for three reasons: 

· Retribution: the amount of money stolen represents a staggering 

· Deterrence: to prevent others from doing similar crimes. 

· Symbolism: to allow the victims some healing remedy
Legality
· Always start with legality in analysis. The legality principle must be satisfied. 
· We presume people know about them via CONSRTUCTIVE NOTICE.

· We do this to provide notice of what is and isn’t lawful. Correlated with 5th ammendments due process clause. 

Commonweath v. Mochan (1955) (Pennsylvania)- Says that common law satisfies legality.. this has since been overturned. Laws must be made by legislature. 
· Facts: Michael Mochan called and solicited for acts one Louise Zivkovich at all times of day and night in which said telephone calls and conversation resulting therefrom referred to her in a grotesque way. The calla were intended to harass.
· Question: Is this act a misdemeanor. The court holds it is. 

· Holding

· Cites Commonwealth v. Miller which says the controlling principles are this stated that the common law is sufficiently broad to punish as a misdemeanor although there may be no exact precedent, any act which directly injures or tends to injure the public. 

· Test for Legality

· Legislature defines law—not judges

· Laws operate prospectively—enact law, becomes law from that point on

· Law must be specific, not vague
Actus Reus: The Requirement for Voluntary Action

Actus Reus: 

I. Actus Reus:  Positive Acts

· Actus Reus refers to the physical aspect of the criminal activity

· Every crime requires actus reus

· 2 Types—need to act or fail to act

a. Positive act: Omission

b. Positive act: Brain engaged w/ body 

· Reasons for Actus Reus

a. can’t deter involuntary movement

b. Can’t punish for bad thoughts alone—would punish everyone

· MPC 2.01(1)

· A person is not guilty unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable

· General Rule: Voluntary act is required for actus reus

· Voluntary: Brain engaged w/ body

· Martin v. State—P drunk in home, police officers arrest him in his home and took him to highway, arrested for drunk on public highway

a. Actus reus must be voluntary—appearance must be voluntary

b. If D is physically moved by another, there is no actus reus
c. Winzar case—man drunk at hospital, police come and release him on highway, convicted for being drunk on public highway b/c D’s actions brought him into the public arena—unlike Martin where D was involuntarily brought into the public arena

· Voluntary drunkenness is not a defense to actus reus

· If held at gunpoint and told to rob a bank still have actus reus—might have duress defense

· Habitual acts are voluntary

a. Irivine case v. alcoholic mother—objectives of CJS

b. Otherwise would sanction criminal behavior, slippery slope

· Mental instability is not defense to actus reus

a. Otherwise slippery slope:  mental dilemmas would cut off liability

· MPC 2.01(2) Narrow categories of involuntary acts/ no actus reus 

· reflex or convulsion 

a. No deterrence if act is done w/o control
b. Newton—shot police officer after he was shot, D acted unconsciously by acting out of reflex—no actus reus—KEY that he was SHOT

c. War Vet Hypo—veteran trained to duck upon hearing a loud noise, injures a person—prosecution would argue habit/ diff from Newton/ slippery slope b/c anyone would argue reflex, defense would argue reflex/ same as Newton

· unconsciousness or sleep 

a. Newton—acted unconsciously after being shot, no actus reus

b. Cogdon—D/ mother killed her daughter while sleepwalking,  innocent, no actus reus b/c unconscious 

· hypnotic act 

a. Involuntary under MPC but many jurisdictions have not adopted as actus reus defense—slippery slope

b. Patty Hearst—D kidnapped, Stockholm  Syndrome, brainwashed, relate to captor, D robbed a bank, could argue hypnotism

· bodily motion otherwise not a product of effort or determination, either conscious or habitual

a. Martin v. State

b. not w/in control—not act of one’s own volition

c. brother hitting sister w/ her own hand

d. Habits (MPC) Still considered voluntary acts. War vet Hypo. Deal w/ it at sentencing, otherwise slippery slope.
· When does act begin?—refer to cases/ objectives of cjs

· People v. Decina—Seizure behind wheel of car, voluntary act, D knew he was subject to epileptic reflexes but drove

a. Knowledge is key

b. If first time event—no actus reus b/c brain not engaged w/ body

c. Example of extending the period of the actus reus—e.g. D’s conduct could include voluntary act at earlier point

d. Usually seizures do not constitute voluntary act

e. Actus reus began when decided to drive w/ his condition

f. So not protected bc they had bad mind. 
a. Unconsciousness or Act During Sleep

i. Cogden- Jealous Mom killed daughter while asleep with an axe.
ii. Patty Heart.. Hypnotism hypo
b. Hypnotism

i. This is an involuntary method. Lots of states don’t follow this. But if Murray puts on exam, do it. And note that there would be a complete defense in mpc jurisdictions.
c. Bodily Motion created by effort or determination of actor, either conscious or habitual

i. Martin V State (Physically carried away to the freeway by police officers while intoxicated)
ii. The U.C. Irvine professor baby/car case – a habit problem. Left baby in car, usually doesn’t have him. Baby died. Wasn’t charged bc remorseful. Some privledge in play. 
Possession
Posession not an act in most juris unless posesser knew for long enough to get rid of the possession. No bright line though. 

· People v Low (2010) Hidden drugs in sock after arrested for auto theft. Court said he had a “clear opportunity to avoid the act” –

·  State v. Eaton however, this was distinguished to say that possession of marijuana when being pulled over was not a purposeful violation because the options were get in trouble for another crime, or try and hide the marijuana. 

· Split decisions:  This happens bc sometimes we just want to punish D. 
Omissions
· MPC: An omission is the failure to do something that you are physically capable. 

· To have an omission there must be a duty. MPC: General rule is no duty unless special relationship
· Pope v State p 236 (skipping Jones for the moment): D,  member of their church,  brings mother and victim infant into her home.  In D’s presence, mother kills child.  D does nothing . Is D guilty of an omission? No because she didn’t have a legal duty. D is not the first three.  Is she “responsible?” No.
· Slippary Slope: If d responcible you D’s all across the world more liability

· The court is also worried about PERVERSE INCENTIVES. A charge and conviction here would deter others from extending aid to others. 
· When are duties created? 

· Via statute/ Other Laws
· See MPC 2.01(3)(b) – provides that where there is an omission and a duty that is “otherwise imposed by law” then there’s a duty
· Via contract

· Voluntary Assumption of another

· Via a status relationship 

· Jones: Cornerstone case (below) for the CL
· Parent-Child, employer, employee, owner customer, spuces. 

· Informal relationships don’t count 

· Beardsley: Doctor cheated with a patient. And then she killed herself with a pill. In Beardsley, the relationship was ongoing – the fact that marriage hadn’t been performed was enough in court’s view to cut off duty.  But this was 1907.  Today? We have an issue in a modern relationships.
· State v Miranda p 246 No duty.  Miranda, a live in boyfriend, failed to protect a four month old from a fatal beating by girlfriend.  He had taken care of the child and considered himself her stepfather. Duty should be restricted – there are no parameters here or limiting principles. legality principle
· Contra: Carroll p 246, n. 2- modeten families recognize duty.. must be time and place. Stepmother charged with child endangerment for failing to prevent husband from killing his daughter.  Court upheld conviction, says that expanded duty recognizes modern families.  Note that the duty was triggered by time and place – victim visiting during the week, in their house.
· Even parents who are themselves subject to abuse have a duty to protecttheir child

· Cardwell --For an effort not to be an omission it must be reasonably calculated for success. Boyfriend Abuses the child. What does cardwell do? Nothing. Found guilty of child abuse.  Husband did it. 
· Doctors and lifesupport? No duty. 

· Barber: no duty tp provide futile treatment. 
· Airdale NHS Trust v Bland p 255: A doctor ceasing life support is omitting because it’s as if she never began life support.
· Via creation of Peril

· Common sense, comes from tort law. Even if accident. 
· Levesque p 250 – you start a fire and then run away and someone dies, duty.  Also – positive act.  (note that mens rea may be more intense if you construct AR as omission – D has more notice when fleeing and not reporting than when accidentally sets something alight). 
· Evans p 251 note case – supply drugs, OD, no aid, liability.  Note that they’re sisters – that doesn’t trigger the duty.  But D had “contributed to” the dangerous situation.  
· Contra though- State v Lisa p 251 NJ court (2007) – Sex and sold v drugs. OD.  D said she should sleep it off. Court refused criminal liability based on fact that tort law (which, again, creates duty where D imperils V, even unintentionally) does not provide enough notice to D for criminal punishment.  Fundamental fairness.  

· Bland- when the person who pulls the plug is not a doctor notes that this is an act because it would be an intervention with care given by doctor
· Many courts do permit liability based on drug dealing 
In The US we don’t have Good Samaritan laws. Why?

1. Impracticality of requirement, its impractical.. too many people to be on the hook for too many things. 
2. American tradition of liberty—no freedom. Only a few U.S. states follow suit with G.S. statutes: Minnesota, Rhode Island, and Vermont make it a criminal offense to refuse to render aid to a person in peril
Still other states have Misprison of Felony statutes. 

Misprision of felony – is the requirement that someone reports a felony when they see them. There is not a general duty. generally, no. But:  South Dakota and Ohio (noted p 244) do have statutes making it an offense to fail to report “any known felony”

Issues with Omissions: Deflects responsibility from real perpetrators

· EG, in Pope, the problem was the mother, not the hapless D
Massachusetts tavern gang rape: Case where men raped a woman in a bar. Crowd watched. Not an omission.  
ESTABLISHING DUTY:

Jones v United States p 234: Baby placed in care of D who didn’t feed or hydrate, baby died.  Unclear evidence of what agreement was between parent and D re baby. Who owes a duty?
Jones court identifies the categories of duty
Start with 
1. Statutory duty

2. Status relationship (parents)

i. Master to apprentice

ii. Ship captain to crew and passengers

iii. Bar owner to drunk customers

iv. Spouse to spouse

v. Parents to child
3. Contractual duty
Consider these relationships and why they are fraught enough to create duties

· There is a power relationship.. 

· and specialized knowledge with these categories. 

· There is also the potential reason for the person in power to have a bad alternative method. 
Note on Possession: Generally a positive act unless no awareness they had it. 
MENS REA

· Mental state needed for a crime. This reflects a common sense view that that blame and punishment are inappropriate in the absence of choice.
· For purposes of MPC v. CL, except for homicide, MPC language for mens rea is the guide—only CL language was malice/ Cunningham 

· Purposely:  It is your conscious object to do something or cause a result

· Knowingly:  D aware that prohibited conduct or aware that the prohibited result of conduct is practically certain
· This is an example of blowing up a plane to make sure it doesn’t get to London.. rather than intent 
· Willful Blindness Doctorine applies here. 

· Jewel Globotec  Gloss: Cuncious Purpose, avoid learning truth.

· Giovenetti: Steps to avoid knowledge

· MPC: High liklyhood illegal/ or actual knowledge
· Recklessly:  aware of risk and go ahead anyway.

· Elements to Recklessness: 

a. D aware of risk (subjective)

b. D Disregarded the risk (subjective.. need to know if someone is rejecting the risk)

c. Risk is substantial and unjustifiable (Wild Card—this goes to the jury and is argues if its subjective or objective. If its subjective then you don’t get recklessness and then you kick it to negligence which allows a window for someone to get off )

d. Gross deviation from law abiding person in actor’s situation (objective)
· Negligence: No state of awareness- objective std.  Failure to perceive a substantial and unjustifiable risk; a gross deviation from the care that would be exercised by a reasonable person in the same situation.
· Gross Criminal Negligence v. Civil Negligence: In cases where people want someone to be accountable we use civil standard. Most of the time we use criminal though. Civil is only in some jurisdictions 

· Hazelwood: Minority view. After exon valdeez spill, court punished the captain of the ship after finding CIVIL negligence. Very low standard.

· Santillanes v New Mexico p 269: Majority.. criminal negligence for criminal punishment. Defendant cut his Seven-year old nephews neck with a knife during an altercation and was convicted of child abuse under a statute defining that offense as including “negligently causing a child to be places in a situation that may endanger the child’s life.Says the statute was intended to punish higher culpability. THUS GCN is the std.

**Intentionally , and willfully, in the common law, means Purpose or knowledge in the MPC.**
Regina v Cunningham p 260 (1957)-CL Definition,  malice means INTENT or Recklessness
· Facts: Defendant stole gas meter and did not turn off the spicket that let all types of coal fumes in. The mother in law was exposed and got sick The Offenses against the Person Act 1861 makes is unlawful to maliciously expose a poisons substance . Question: What is the definition of malicious? Court holds that Malicious means that defendant foresaw that his act might cause a harm and neverthe les engaged in them. 

· Contra the MINORITY position to Cunningham: But see United States v. Gray, 780 F.3d 458, 463-464 (1st Cir. 2015), p 263-264.  There, a false bomb threat case, statute.  Court there held that malice meant with evil purpose or motive.
DEFINITION OF NEGLIGENTLY in the CRIMINAL PROCEEDURE:  202 (d): A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that the actor's failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe 
· In a non MPC jurisdiction… hazelwood said reasonable person statute (recklessness)…. Then they could be guilty. 
Strict liability – another area in mens rea

· The MPC is defendant friendly.. it hates strict liability.. just know that it exsists.. and not model penal code position. 
No mens rea
· Not a mental state listed in the MPC. This is what a reasonable person would perceive.
· We assume recklessness unless the statute says otherwise. 
Questions: 

Where does the criminal law generally draw the line?

· EG, where does Cunningham  draw the line?  

p 262:  “In our view, it should have been left to the jury to decide whether, even if the appellant did not intend the injury to Mrs. Wade, he foresaw that the removal of the gas meter might cause injury to someone but nevertheless removed it.”

This is recklessness – that he foresaw that danger might happen but did not know

Negligence will not suffice.  So that’s the line.

Where does the mpc draw the line?

Same place
2.02(3):  Unless the law otherwise specifically provides, the level of culpability must be purposely, knowingly, or recklessly

Note also this very important rule of statutory construction: MPC 2.02(4)- We default to recklessness. 
Does Elonis change this? (Must show that D knew of the reactions by the wife)
Elonis v. United States, p 270 (2015): D wrote violent wrap lyrics that appearaed to be about his x wife. Question is, Does the prosecutor have to prove that the D had mens rea re: “threat to injure the person of another?” Or did prosecutor just have to prove that D just intended to make statements? Supreme Court says no.  Says awareness must be present.  P 271.  But Majority, Roberts, refuses to say whether D must have knowing or reckless intent.  
· Alito, in concurrence, says it must be recklessly, because he took first year criminal law.
· Prosecuter now ned to prove Elonis knew. 

Another question:  If the statute or common law (malice) mentions recklessness, does that mean that a higher showing won’t satisfy? No. The showing of the lowest standard is all that is required. MPC 2.025. 
Applying principles to Regina v Faulkner p 262- CL Intent..or recklessness (Malice). Said stealing rum was malicious. But may have serious q if he knew what he was doing.  
· Facts: Sailor went into hold with a lit match in order to steal rum. Lit match set fire to ship. Conviction quashed.  Trial court said that if D intended to steal rum = malicious. D is convicted of maliciously setting fire to the ship under the Malicious Damage Act.
· Because he lit the match for the run, there is a serious question of if he knew what he was doing to be culpable. 
Willful Blindness Doctrine
We have Willful blindness doctorine to make ppl liable when the “hear no evil see no evil.”
 MPC 2.02(7):

“When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes it does not exist.”
United States v Jewell p 280- Conscious purpose to avoid knowledge = knowledge. 
· Facts:  D convicted of KNOWINGLY transporting marijuana in his car. Evidence that D avoided positive knowledge of pot. Court instructed jury that could convictiff ignorance stemmed from a “conscious purpose” to avoid knowledge.  Purports to use MPC.

· Kennedy dissent p 282 – Permits him to be found guilty even if he does not have actual knowledge. No probability, no actual knowledge. 
Expanding on Jewel,  Global Tech (CIVIL CASE NOT BINDING AUTHORITY): Global-Tech, Influential patent case that took the criminal concept of Willful blindness and applied it to a civil case. the Supreme Court says a defendant “must take deliberate actions to avoid learning [the truth].” Note that this prerequisite is not expressly required under Model Penal Code §2.02(7).
Now:  Giovanetti p 284 7th cir .. Landlord, convicted of aiding and abetting gamblers.  Standard is:  Actively avoiding knowledge. What’s that?  All we know is, not here. In this situation.. this is an ostrich instruction.. they put their heads in the sand.. Not required to snoop though. 
MISTAKE OF FACT

· General Rule: ignorance or MOF precludes criminal liability if the mistake is to a material elemnt of the crims. 
· Mistake is only a defense if you need mens rea for the element you are mistaken on.
Attenuated Circumstances: The circumstances that make the action a crime. For example.. taking from a federally insured bank. Atten circum is that the bank is federally insured. 
So to do an analysis look at: 

· Actus Reus

· Mens Rea

· What is the statute

· Mistake of fact as to a material element will be a defense. MOF?
· 2 approaches, MPC/ CL- mark argument on test. 

MPC- hates SL. Defedant freidnly. 

MPC 1.13 (10)—Does the mistaken element go to the harm or evil that the statute seeks to prevent? If d makes a mistake to a amterial element, no mens rea. No crime. 

Under the MPC, look to the following to find materiality: 

· Legislative intent of the statute

· e.g. to protect minors or protect property? Prince
· Penalty

· If high penalty then likely material

· Olsen dissent—high penalty and stigma should weigh in favor of materiality

·  Statutory language

A. If statute doesn’t mention mens rea shows legislative intent to be immaterial

B. “It is an offense to, at night, purposefully commit arson”—mens rea goes to arson—night is immaterial b/c set off from mens rea

· Public policy

· Objectives of CJS

· War on drugs

· Child safety

· History of the statute

· Olsen/ Prince—statutory rape traditionally treated as strict liability

· Look at surrounding circumstances in development of statute

· no gravity analysis

MPC 2.04(2)—If D makes a mitigating mistake, gets lesser sentence 
· Rejects Lopez gravity

· If D makes a mitigating mistake gets lesser sentence of the offense of which he would be guilty had the situation been as he supposed

· Thought stole 1 twinky stole 2—liable for 1, common law liable for 2

Statutory Rape Exception to MPC

Exceptions to tradition of materiality: Statutory rape traditionally strict liability, jurisdictional fact is immaterial.

Common Law Test for Materiality- Prosecutor Friendly

· Gravity, penalty, policy, punishment, stat language, Olsen dissent (Grodin)
a. Main purpose—safety of public

b. Materiality analysis

· Harm or evil

· Prince: Moral harm was taking of property, not child rights. So not knowing age was immaterial.  Not the wrong targeted by statute. Took unmarried girl under 16. 
· Look at same factors: Legislative intent—Olsen majority/ Lopez provided that where there is a high hazard strict liability may be appropriate—no mistake of fact defense b/c leg. intent was to protect minors

· Diff from MPC: Gravity and SL profile 

· SL profile—high hazard, low penalty, low stigma

· Gravity

· Lopez—D sells drugs to a minor—minor immaterial—no mistake defense. But must be the same “wongfulness” Ie cught with coke, thought he had weed. Not caught with weed, thought he had a gun. 
· A mistake of fact relating only to the gravity of an offense is immaterial

· If D has mens rea for one crime, but unknowingly commits a greater crime, he is liable for the higher offense

· Opposite to MPC 2.04(2)
· Elonis Backs this up. 

People v. Olsen

· Family was entertaining out of town guests, so the 13 and 10 month old daughter, who looked over 16, and who hadtold Garcia she was over 16, was sleeping in the camper. She was then raped by Garcia and a friend and knifepoint. 
· Age/ tender years is immaterial. Reasonable mistake of age is NOT a defense for statutory rape
· Strict liability for rape of tender yrs b/c want high vigilance. Strong public policy to protect children of tender age—under 14

· Materiality analysis

a. Policy—special protection for tender years victims/ deterrence/ high vigilance 

b. 8 yrs for tender yrs, 1 yrs for non tender yr rape

· Olsen says harsher penalty show legislature finds takes tender yrs seriously

· Dissent—harsher punishment if victim under 14 dictates that age should be material—disagrees w/ majority’s use of high punishment, shouldn’t impose strict liability—want retribution v. people who purposely seek to sleep w/ kids not people who didn’t know age

· Most jurisdictions generally do not give defense for mistake of age for tender yrs statutory rape

ONE CONTRA.. to the main common law test… `Hincapie (EDNY 1993) – denying a defense to more serious offense based on fact that D didn’t know of aggravating fact violates principles of fundamental fairness.  Court there said constitutional violation.  There, difference between heroin and cocaine (cocaine more lightly punished).
What is the best solution?  [Murray argues, from her own point of view:]  Criminal justice is designed to punish people with culpability.  CL/Olsen’s approach appends serious punishment without mens rea, which contravenes fundamental fairness.  Also, incapacitation values, which would argue in favor of a stiffer sentence and thus SL, has only led to an increase in prison overcrowding which is not doing anything to win the “war on drugs,” which is a failure anyway.  Fundamental fairness as well as a discomfort with incapacitation and its effects militate for an MPC approach. Lower sentence, but not a complete acquittal.
Standard now for statuory Rape:

· P 301-2, sl beginning to erode.  20 jurisdictions now permit mistake of fact – but require that mistake be reasonable.  

· Still, virtually all American courts, even when they express discomfort with strict liability in statutory rape, continue to uphold its constitutionality

· But see State v Guest p 302, AK, 1978, SL in stat rape unconstitutional (like J. Bell dissent in Garnett).  Very slim authority.
· Nevertheless, sl still a favorite for stat rape, even where punishment is harsh.  
MPC:

· Honest mistake generally creates a defense – aka recklessness bottom line.  No negligent rape.

· But:  SL where sex crime where child below 10.

· Where greater than 10, D must prove reasonable mistake: low standard for prosecution, negligence. 
Case Breakdown on Rape

· As of this date, limited or no mens rea for rape in Maine, Massachusetts, and Pennsylvania

· OK – So, Prince – sl in stat rape. what D did or didn’t know is utterly irrelevant.
· Garnett –Mentlly handicapped person impregnated someone whow as 13. SL. Unfortunate because there is no community ethic that we can hold onto and there is no fornication statute, so lesser harm analysis doesn’t apply. In other words, he didn’t realize he was doing anything illegal – this seems unfair. Dissent said this is a violation of constitutional due process.
· B v Director of Prosecutions – pure recklessness. Honest and unreasonable mistake creates a defense.  Creating an ‘honest belief” recklessness standard for underage sex crimes. Honest mistake creates a defense. .  Reasoning:  The offense is serious and the punishment harsh, 10 years. Also grave stigma.  P 244Facts: 15 year old boy solicited oral sex from a 13 year old girl.  B argued that honestly believed that the girl was over 14 years.  Court now says that an honest belief alone may create a total defense.  So, an honest, unreasonable belief will create a defense.  Moving it up from sl to recklessness.  Homer Simpson will not qualify for conviction.  James Dean will.

· Sherry – “negligence” -- Commonwealth v Sherry p 413- Mistake must be reasonable, thus negligence is the standard. If someone says no, not reasonable, it is rape. Though SL may be possible. V was a nurse at party with Ds who were a bunch of Doctors.  She said no. Mistake must at least be reasonable.  Thus, negligence will create liability.  Must be a defense of reasonable good faith mistake.  No reasonable person would make this mistake if V says no.  
· Be careful though; understand the gamemans ship operating here:  there is no negligent rape as enacted by the legislature.  So, how do you explain this outcome? This is a manipulation of the third prong of recklessness – which converts the standard into a kind of negligence.

· Honest mistakes wouldn’t be a defense.. but maybe a reasonable mistake will be. They cant create a negligence standard.. bc this fs up legislative intent. 
· Fischer p 416 – SL where force; perhaps also where psychological force. P 416, Commonwealth v. Fischer S Ct of Penn 1998- When use of force in a rape, SL. Facts:  Initially, some consensual sexual contact between V and D, both were college students in the dorms.  Then, second occasion, V said no and D continued.  D said… “No means yes.” Here there was physical force so redefinition of rape not at stake.  Williams still the law:  Where physical force – looks like court here is making a possible space for rejecting Williams where there is psychological force – SL unless legislature changes law. Should rape be a sl offense? No bright lines on conent. So recklessness may turn to negligence evernutally. 
Question: What kind of mistake creates a defense?  Honest or reasonable?

1) Purpose – a person with an honest if unreasonable mistake does not have purpose… PURPOSE is the highest level of mens rea… when someone makes an unreasonable mistake and an honest mistake… this creates a complete defense to purpose… 
2) Knowledge- It is an offense to knowingly possess a controlled substance.
· MPC 2.02(7) must be aware of high probability of illegality unless actually believes that it does not exist

· Now:  Giovanetti p 284 Actively avoiding knowledge. What’s that? Not snooping.

· Do any of these create the hazard of convicting negligent people for knowledge?

· Jewell solo does – possibly even with Global Tech, because if you’re aware of a high probability but still don’t think it’s happening because you’re a fool – busted.
3) Recklessness—It is an offense to recklessly endanger a child.  

4) Negligence- Honest mistake creates no defense.

· Question here is what magnitude of hazard D is risking. Recall difference between civil and criminal negligence.

· Crim neg requires substantial and unjustifiable harm and a gross deviation from the standard of a reasonable person.
· Civ Neg requires that D not act like a reasonable person would have in that situation.
So, when dealing with a mistake of fact question

1. What is MR

2. Did D make a mistake that negated mens rea as to material element?

3. Analyze relevant element/s

Mpc/cl – consider all factors

4. If material, does D have mens rea as to the material element?
· Empty stat = reckless

· Mens rea in statute is operative unless legislators have shoved 2 or more mens reas in the statute

· Remember that D may be convicted where has higher mens rea
Mistake of Law

· General rule: mistake of fact is a defense,. Huge floodgates problem, People are presumed to know the rules IN SOCIETY. 

· In both the CL and the MPC, you can have an exception if there is a mistake that negaes mens reato an offense. In other words, sometimes mistakes of fact are indistinguishable from mistakes of law.
· There are three exceptions:
· The Defendant has been officially mislead by the law

· Misreading of Law insufficient. 

· We don’t like D. Marrero. D was a corrections officer with a gun, thought was allowed to have gun based on an interpretation. Court says no MOL. 

· The D does not have the necessary mens rea for the crime without the MOL. 
· This happens when the legislature provides, or when it negates mens rea. Innocent conduct exception. 
· We Like D, and this is innocent conduct. Weiss. Linburghs baby was missing. Town deputied themselves to hold captive whot hey thought took the baby. No such thing as deputizing. Court says yes MOL bc conduct was innocent. May necessary element MATERIAL. 
· Regina v Smith Innocent conduct. D charged with violating act that prohibited a person from intentionally or recklessly damaging property belonging to another.  Tore up floorboards in apartment trying to get back stereo wiring. Most property law regarding landlord tenant law provides that tenants who build structures do not own them.  So he did break the law. But its material.. why we don’t care if you break your own stuff. Thus MOL okay. 

· Complex Codes- Resonable or unreasonable misunderstanding negates mens rea. 
· Cheek v. U.S.- “willfully” indicates legislative intent that the law be material… Facts: D convicted of willfully failing to file returns and willfully attempting to evade tax obligations. He said that he did not believe that under the laws he owed taxes, and he also said that he believed tax laws were unconstitutional.Issues: Could D’s honest and unreasonable mistake of tax law be a defense? Holding and analysis:  Yes. What is the rationale – People dont do taxes well. Tons of new criminals. Makes an incentive to NOT look in to how to legally do something though. 
· Liparota v. United States  - Same as Cheek. Allows for a mistake.  Because otherwise the state would “criminalize a broad range of apparently innocent conduct.”  That is, the welfare code is too complicated, and people mess it up all the time without trying to.  It does not satisfy the objectives of the cjs .
· Limit of complex codes exceptions: The Environment, overly dangerous situations. 
· Environmentsal cases involve dangers to limited natural resources or even people that cannot be easily repaired.  As a result, the complex code rule does not extend. 

· U.S. v. International Minerals: No MOL on “knowing violation” regulation forbidding the transportation of corrosive chemicals 
· U.S. v. Overholt, p 339, 2002 10th cir. – Cheek not extended to Safe Water Drinking act, despite “willfulness” reference in statute.  Ct also acknowledges that the law is complex, even more so than tax law.  However, the policy of the statute is to protect the environment. 
· U.S. v. Ansaldi p 339, 2d Cir.  Selling compound that turns to date rape drug.   “Willfully” not in the statute, though “knowingly . . . distributing a controlled substance” was. Knowing could be interpreted here to modify “controlled,” which means illegal. Complex code? No Marrero/Weiss.  Frightening, ‘guilty’ seeming people do not get this defense.  
· The D has not received requisite notice of the law
· Lambert v California p 344 s ct us- Passive omissions for a “regulatory offense” breach fundamental fairness. MOL defense. Facts:  L.A. Muni court had a regulation requiring felons to register if they were going to be here for a certain amount of time.  No guilty. Engrained in due process is the concept of fundamental fairness.  Here, the offense was a mere omission; “wholly passive,” and could not alert the D to the wrongness of her acts.  “regulatory offense” is crucial.  
· Dissent:  People who do criminal acts may not be aware of their criminality either.  This is dangerous precedent – we have bucketfuls of regulatory offenses and have never had a problem enforcing them as against ignorant Ds 
· Only way to get strict liability to succumb to MOL is the lambert exception. 
· Cultural defense??: Last category to consider in MOL. No valid though
· Upshot:  Not recognized.  Should it be?
· Fundamental fairness
· Part of the reason we forbid mol is that people are presumed to know the rules of culture
· We may feel less retributive
· Arguments against..

· Huge slippery slope. There are loads of micro-cultures in the US

· Also, sometimes courts have used the cultural defense to permit ghastly crimes against women and children.  
MPC rules on mistake of law

· These are estoppel types of defense against the government. 

See MPC 2.04(3), which sets forth the mistake of law defenses

a)  MPC 2.04(3)(a)—THIS IS A LEGALITY PRINCICPLE. D does not have actual notice of the law and it has not been published or otherwise reasonably made available.  

b) MPC 2.04(3)(b)(i)—legality/ estoppel:  Mistake of law where D acts in reasonable reliance upon a statute later determined to be erroneous or overturned.  

c) MPC 2.04(3)(b)(ii):  Acting in reasonable reliance on a judicial decision, later determined to be erroneous

· There has been some backlash against this – see Albertini discussion on p 343, where S Ct and 9th Cir held that protester could be prosecuted where 9th cir had permitted conduct under 1st but S Ct later deemed it illegal; based on notice provided by split jurisdictions. 
· Where there is a split on a jurisdiction you run a risk of maybe being found guilty via.. Albertini is in conflct with the mpc. 
d) MPC 2.04(3)(b)(iii): Administrative order (IRS, etc) or grant of permission
e) MPC 2.04(3)(b)(iv): Official interpretation of law by public official charged with responsibility for the interpretation, administration, or enforcement of the law defining this offense.  Some states don’t follow but most do. 

a. This has to be a significant official. Not just any police officer or public servant. 
Strict Liability
· D must still voluntarily commit the actus reus but no mens rea requirement.
· Strict liability exists where key elements are deemed immaterial.

· This is a CL doctrine however; recall that there is not a tradition in the MPC for sl.
· Offenses that are dangerous to the public are good candidates for SL
· We do this to deter risk behavior, as well as recognize publics well beaing. Lastly make the prosecutions burden easier. 
· Criticism is.. no mens rea.. no reason to punish without bad mind. 
· Generally its constitutional as long as not too high of punishment (Ballint)
Public welfare offense: Sl makes it so that companies and activities tha can ahrm people en masse, are regulated. 
· US v Balint p 1922,- Not much pull today since drug sentances are so high as is stigma. But dangerous and drug offences can get SL.  

· No requirement for mens rea that he was selling drugs, even if he thought coke was legal. 

· Upshot of case:  Drug offenses are dangerous and can be good candidates SL. 
P 304, Us v Dotterweich, - when dangerous to a lot of people “super Duty”. Thus SL, no MR. 
· Facts:  D company bought drugs from manufacturers, repackaged them, and shipped them to physicians under own labels. President busted.  Sentenced to a fine and probation for 60 days. Had no idea about misbrand.  Defense? No, sl.  MOF question, but SL won the day. 
Exceptions to SL. (When akin to other crimes/ knowingly dealing with dangerous things)
Morrisette v. United States  p 305- knowing conversion” is akin to a theft crime, that the traditional approach to theft crimes must be applied.
· Facts:  D had taken spent bomb casings from open field belonging to the US. D was indicted and convicted for violating Section 641 – “knowingly converting a thing of value . . . . of the United States.” Though they were abandoned. The punishment here is: 10 years. (THIS IS HIGH AMOUNT OF TIME…) no SL. The court notes the absence of specific mens rea language re “of the United States,” but finds that because “knowing conversion” is akin to a theft crime, that the traditional approach to theft crimes must be applied:  High stigma, high punishment. Thus need, MR. 
United States v Staples Where defendant has access to an obviously dangerous interment… defendant is on notice that they may be operating under strict liability. Unless its guns. 
Facts:  D convicted of violating the National Firearms Act, makes possession of an unregistered automatic firearm punishable by up to 10 years in prison. Not an sl crime. If D did not know that the gun was automatic, then a defense. There’s a long tradition of of gun ownership. Conduct would not alert people to awareness of wrongdoing.  Also, potentially harsh penalty.
ON THE EXAM IF A TASER SHOWED UP… OR BUILDING A BEAR TRAP.. … IS A DEFENDANT ALERTED THAT THEY ARE CONSTRUCTING A DANGEROUS DEVICE AND SHOULD THEY MAKE  SURE WHAT THEY ARE DOING IS DANGEROUS… 7 YEAR PUNISHMEN…Possible exam question. 

if a defendant knows that she possesses a firearm (a gun capable of automatically firing) but does not know if it is registered, is there a mistake of fact defense then?

· Not under the rationale of Staples as read in light of Freed, cited in Staples on 310.
· Similarly, here, where the D aware that she possessed a “firearm,” that would put her on notice to investigate registration. But ordinary guns, says the Staples court, are not as obviously dangerous as FIREARMS 

U.S. v. Freed – D knew that he had hand grenades; law forbade possession of unregistered hand grenades. The extreme dangerousness  put him on notice to check registration.

Another gloss on SL offenses:  Protection of children gives a powerful warrant for strict liability, but other interest may trump this, such as the constitutional rights of freedom of speech.
United States v. X-Citement Video – competing factors may make no SL. 
· Child pornography statute prohibited trafficking visual depictions of children engaged in sexually explicit acts. Merchants of films knew that they were receiving visual depictions, but couldn’t check everything. 
· 1st Amendment problem , it would chill film sellers, pressured the Court to find “knowingly” applied to all elements, despite the traditional sl approach to kids.
· Under plain reading does knowingly go to child? No it does not… and the legislature put it with indents and numbering.. etc..punishment was 10 years too high for sl
Question: Does the fact that mistake is not a defense to SL offense mean that there are no defenses to such a charge? No.  
State v Baker p 317 n. 1- Not an Involuntary Act when Delegated an act
· Facts: D convicted of speeding (this is a mallum prohibitum.. not highly stigmatized) – an SL offense.  Evidence of cruise control suppressed on ground that it went to his mental state, which was irrelevant.Must this evidence be admitted to show no voluntary act? No. Here, the court engages in a Decina like analysis – holding that AR was established because the D delegated control to the cruise control, where he should not have.—this belongs in your strict liability section.. but could also go in your actus reus section of your outline.. 
· Involuntary acts still defend against SL offenses, but here the act was voluntary
How do we know when a crime is an SL crime if we can’t always tell from the statute? We rely upon a strict liability profile.
SL crimes:

· Developed in the industrial age

· Called for “public welfare” regulations – safety and health regulatory offenses (malum prohibitum)

· Deemed necessary for the maintenance of the social order, safety

· Penalties are usually quite small

· No problem for the reputation of the offender
Some classic examples of regulatory offenses that may qualify for sl:

· Selling liquor to a minor (knowledge of age irrelevant)

· Selling impure food (knowledge of impurity irrelevant)

· Selling misbranded articles (knowledge of misbrand irrelevant)

· Traffic violations (knowledge of speed irrelevant).
HOMICIDE

· Homicide is any unlawful killing of another human being.  A killing is unlawful if no legally recognized justification or excuse exists.  

· Must have actus reus/ mens rea/ causation
· The level of mens rea defines the type of homicide committed. 

Murder requires Malice

Malice is intent to kill, or cause serious bodily harn, or acting with gross recklessness. 

Homicide In the Common Law

· Murder 1: a purposeful, premeditated killing with malice ill trigger Murder 1. 

· Basically intent or malice aforethought (purposeful killing)
· premeditation requiermeent is theoretically to stop those who are cold blooded. But critique is.. who si more cold blooded, those who act impulsively and kill or those who may hve premeditate a killing for the greater good (assisted suicide).

· Other types:

· Per se

· Firearms out of moving vehicle

· Felony Murder
· Murder 2: Deliberate (without premeditation) or “malignant heart” – Need Malice aforethought. 
· Can include gross/ ectreme recklessness (depraved heart)
· Head of Passion Manslaughter: Where a defendant intentionally kills but under a reasonable heat of passion, this creates the mitigation of heat of passion manslaughter.
· Involuntary Manslaughter: Where the defendant commits killing with gross criminal negligence, this will give rise to involuntary manslaughter.

Homicide In the MPC

· Murder: Purposeful, knowing, or killing committed with recklessness under circumstances manifesting an extreme indifference and disregard to the value of human life (Recklessness plus) will give rise to murder. ** This is PKRPLus (Purpose, Knowledge, Recklesness Plus)

· No Murder 1 and 2 in the MPC.  The drafters did not care about premeditation.
· When looking at reck plus:

· 4 prong test for recklessness

· D aware of risk?

· disregard risk?

· risk substantial and unjustifiable?

· gross deviation?

*First ask whether D was reckless then: disregard for the value of human life?

· Malone would probably qualify as recklessness plus

· Recklessness plus and “depraved heart” are very similar

· Similar analysis to common law M2

· Manslaughter: Plain Recklessness and Extreme Emotional Distress (EED.. this is the analog to heat of passion) can entitle the defendant to manslaughter.
· Negligent Homicde: Killings committed with gcn (gross criminal negligence) will give rise to negligent homicide.
COMMON LAW: What makes a murder M1 or M2?
· CPC 189:  Section 189 establishes three categories of first degree murder:  

· It first establishes a category of first degree murder consisting of premeditated killings 
· 1(a) “per se” - In certain circumstances methods of killing are deemed full proof of  premeditation. These are killings committed by:
· Destructive device or explosive
· A weapon of mass destruction (chemical welfare agent, nuclear agents)
· Knowing use of ammunition designed primarily to penetrate metal or armor
· Knowing use of poison
· Lying in wait
· Torture (defined by CPC 206 as conduct intended to cause cruel or extreme pain and suffering for the purpose of revenge, extortion, persuasion or any other sadistic purpose, and which inflicts great bodily harm) (CPC 206 not in readings)
· 1(b)  “or any other kind of willful, deliberate, and premeditated killing.”
· Carrol
· 2.  Felony murder 1:   killings committed in the perpetration of arson, rape, carjacking ,robbery, burglary, mayhem, kidnapping, train wrecking, or [child sex crimes]. – This is strict liability theory. Killings committed during certain felony’s. 
· 3.  Any murder which is perpetrated by means of discharging a firearm from a motor vehicle, intentionally at another person outside of the vehicle with intent to inflict death.  [Drive by shootings]
· Where do you look for premeditation and deliberation 454:  “Defendant’s words or conduct or from the attendant circumstances together with all reasonable inferences therefrom, and may be inferred from the use of a deadly weapon on a vital part.

· Why would we want to punish people who act with deliberation and premeditation more? Deterrence.. retribution.. Moral outrage
Common Law: Law on Premeditation
· What is premeditation? “deliberately.”  This requires some form of calculation.
· How much time is needed? 
·  29 states.. USE non-spontanious.. and 16 of those states say fraction of a section is fine. Conflicting theory though.. 
· In Support of short period: Deliberate, no time too short, conscious purpose to kill, brief space of time enough.(Lower Standard)
· Commonwealth v Carroll p 452- To deliberately kill to get m1: Only requires a fraction of a second to create deliberately. Facts: Husband kills wife.  In bed.  He had put the gun at the headboard at her request.  On the day of the killing, they fought and he shot her.  Is this first degree murder or second? The question is is how much deliberation does it take for each of these. Court says this is first degree murder. Uses expansive definition of premeditation: Only requires that the defendantacted deliberately or with purposeful conduct. 
· Drum also cited in Carroll p 454: “no time is too short for a wicked man to frame in his mind the scheme to murder.”
· Young, p 459. D and brother played cards; scuffle; D shot brother in chest. Convicted of 1st degree murder. Court said  Premeditation and deliberation may be formed while the killing is pressing the trigger that killed the fatalshot.”
· In support of Long-- Significant calculation (higher Standard)
· State v Guthrie  contra to carroll… Split jurisdiction. Need time to reflect. Facts: D removed knife from pocket and stabbed co-worker, Farley, in neck and killed him. 2 men worked together as dishwashers before this. V poked fun at D. Snapped at him with dishtowel. D removed gloves and started toward V. D stabbed V in neck and arm.  Issue: Were these jury instructions correct? Pps 457 “ it is not necessary that the intention to kill should exist for any particular length of time prior to the actual killing. It is only necessary that such intention should have come into existence for the first time at the time of such killing, or any time previously.” Holding: not enough distinction between m1 and 2. Reversed.

· UPSHOT: Thus, there must be some evidence that the D considered and weighed decision to kill . . . That’s what we mean by a ruthless, cold-blooded, calculated killing. Not spontaneous and non-reflective.
· Also Anderson, below.
Should more of a bright line between 1 and 2 exist? Thompson Az s ct critique p 459 – failure to distinguish between 1 and 2 creates due process violation.
Which is the better approach? Anderson gives some helpful factors. P 460 n. 1
They didn’t like that a mentally ill purson was going to get convicted with a standardless test. So they created the following If all of these factors are met, then you will have premeditation under both Carroll and Guthrie:
Factors are influential not mandatory. 

1. Motive

2. Method

3. Planning
Murder 2

· 3 kinds: intentional killing w/o premeditation, depraved heart, FM2
· Mens rea: bottom line abandoned and malignant heart 
· Can be w/o intent
· M2 requires malignant heart: wanton disregard for human life, also known as “gross recklessness”— prosecution usually must show that D consciously disregarded risk, “depraved heart”
· In a depraved-heart murder, defendants commit an act even though they know their act runs an unusually high risk of causing death or serious bodily harm to a person.
· General rule—need subj. awareness for M2 but most cases show that subjective awareness of risk is not necessary for M2 i.e. Pears/Watson/Malone—no subjective awareness of risk

· Use malignant heart and cases for M2 

· Look to cases—2 kinds of M2

a. Fleming, Malone, Pears, Watson—“depraved heart”

· Malone/ Fleming—extreme

· Pears/ Watson—less extreme 

b. Or, simply, where you have an intentional killing and no premeditation

Russian Roulette

Commonwealth v Malone p 509—EX OF MALICE. Facts: D convicted of M2, Russian Roulette performed on child

· If D acts very recklessly can get M2

· game suggests substantial and unjustifiable risk of death

· abandoned/ malignant heart does NOT require subjective awareness of risk

· Apparently, no subj. awareness of risk b/c D believed he took precautions
· high risk of death/ no social utility
Blurry distinction btw M2 and involuntary manslaughter
· Policy argument- Essentially wanton/ reckless in Welansky is gross recklessness in Malone BUT diff is policy—retribution/ disgust

· Diff is degree of malice/ recklessness

· In Malone killing was accidental, but court treated 3rd prong obj rather than subj so found that the boy acted recklessly even though didn’t have subj. awareness of risk

Drunk Driving

Fleming—This is a data point for MS.. and MPC recklessness Plus.. this demonstrates recklessness to life. Under both standards. 
· Facts:  Speeding and driving wrong way on parkway. Lost control on sharp turn and hit V’s car.  No good reason for speeding other than he was drunk.  Issue:  Sufficient mens rea for m2? Hold:  Yes. Don’t have to hate victim, just have to conduct yourself in a way that is ‘reckless and wanton and a gross deviation from a reasonable standard of care, of such a nature that a jury is warranted in inferring that the D was aware of a serious risk of death or serious bodily harm.’  

· What about the fact that everybody drives drunk? Under both MPC and CL.. voluntary intoxication creates an offense.. they say its immaterial for the purpose of liability.. Does not negate mensrea… you get strict liability when voluntary liability. 

Malone/ Fleming—wanton/ reckless conduct
Less extreme than Malone/ Flemming for M2

Watson p 488 – drove to a bar. Knew of hazards.  Drove through green light at 55-60 mph in a 35 mph zone.  Hit someone and kills them. Court said driving to a bar is evidence of malignant heart facts…M2… in CA and AK rely on automobile transport. THIS IS AN OUTLIER FOR WHERE WE ARE… 

Sometimes Cases going the other way – against murder, for invol ms, even where facts are ghastly re: hazy line between m2 and Invol Man:

Taylor p 512 no murder where D hits attacker, wraps her head in a plastic bag and then abandons. But appeals court says there is insufficient evidence for a murder conviction; ms instead. (THESE CASES REQUIER A LOT OF MENS REA… SERVE AS THIS DATA POINT)..
Prindle High speed chase on snowplow, ran 5 lights, killed driver of oncoming car, no murder.  Reck ms [under MPC; this would be invol man under cl]. (THESE CASES REQUIER A LOT OF MENS REA… SERVE AS THIS DATA POINT)..

Note:  intent to inflict grievous harm in many jurisdictions qualifies as mens rea for murder, p 
Notes re alcohol, drugs

CL + MPC: Does it matter if the D was drunk or high? Voluntary intoxication does not negate subjective awareness is general rule… Policy – many defendants are intoxicated. 
Difference between CL and MPC on Neg Hom. 
 Note that Fleming, a case involving M2, a cl doctrine, cited MPC; lots of mixing and matching in the jurisdictions; MPC generally influential even in cl jurisdictions]
Voluntary Manslaughter – Provocation Killing
· MPC 210.3 extreme emotional disturbance

· CL, CPC 192(a): Heat of passion  = vol manslaughter
· Idea is to have malice, one must have depraved heart. If sufficiently provoked, they cant make a reasonable decision or action. 

· Critique is that the reasonable person does not kill because they are upset. 

· However, provocation is not a complete defense. We  still need people to be able to control their emotions when possible. 
Common Law HOP gudlines

· Actual Heat of Passion

· Legally adequate provecation

· Categorical approach

· Battery

· Adultery

· Reasonable person Standard

· Who is reasonable

· Inadequite Cooling time

· Long SmolderingRekindling
Common Law approach: Heat of Passion. 
Girouard v State, p 462, Ct of Appeals of Md, 1991- WORDS NOT ENOUGH FOR PROVECATION unless “extreme assault or battery “
· Facts:  D, Girouard and V, Joyce G, had been married for 2 months. V making very low blows to D re: sexuality and insinuations that he’s abusive. Kept asking him, What are you going to do? D  stabbed her 19 times. (19 times points to that this was a frenzy.. this I not a deliberately kill.. this is a manis psychotic state) Slit his own wrists.  Called the police. Issue:  Can words alone give rise to sufficient provocation? Hold:  Not here
· Reasoning:  2 – general principles, and can’t take into consideration D’s frailties
· “There must be not simply provocation in psychological fact, but one of certain fairly well-defined classes of provocation recognized.
· General rule is that HOP applies when:
· Extreme assault or battery upon D (going to have to be an intense fight)
· Mutual combat (going to have to have an intense fight)
· Defendant’s illegal arrest
· Injury or serious abuse of a close relative of the defendant’s
· Sudden discovery of a spouse’s adultery
· (see also notes at #1 p 468, setting forth categories of permissible provocation adultery, assault, family member assault)
Contrast to Maher!!!!

Maher v People- that malice is extinguished by passion… Driving to  bar still adequate for HOP 
· D saw v and wife enter forrest to have sex.   Entered the saloon in “great perspiration.”  Shot V in the ear. D claimed that he was improperly precluded from introducing evidence of V’s adulterous relationship with his wife.  Holding:  Majority agreed this was error.  TC should have allowed in evidence because jury could have found heat of passion.
Ok: The elements of Homicide on Provocation Man Slaughter:
1.  In the heat of passion

· D actually has to be in a disturbed state.  

· Stoic.. aka shock… sweating, irate.. etc.. these are disturbed.  What if D didn’t care about wife?  No defense.
2.  Adequate provocation

· Key issue-- Is this a subjective or objective standard?

· Objective.  “] would not excite an ordinary man, does not go to the jury. 

· Why an objective standard? Bc we need social order 

· What factors would help establish adequate provocation in Maher?
· Dissent: stronger case if he saw his wife [in the state of the act] with lover.  

· Otherwise “the innocent as well as the guilty” might be the sufferer on suspicion.
· Contra, many jurisdictions – like Girouard – say that words cannot be enough.  
· We take D’s as we find them, but cant be too idiosyncratic. 
3.  Without adequate cooling time

· D has not cooled off and a reasonable man would not have either

· In the common law, there’s a requirement that there be a “triggering” event and not enough time between that trigger and homicide for D to cool down.

· Note, however, that some courts allow the issue go to the jury even where there is a longer space of time between stimulus and killing.

· Short:
· P 476 Gounagias: 2 weeks after rape of D by V, repeatedly ridiculed; kills. Court refuses vol man instruction; no “redkindling.” Too much cooling.
· P 476:  Bourdeaux:  A few hours after revelation of ID of mother’s rapist at party; “well after,” D beats V, then returns and slits throat.  No Vol MS.  Sufficient cooling time.
· P 477: LeClair, several weeks of suspicion of adultery, sudden confirmation; strangles wife. No vol ms – sufficient cooling time; clock starts upon suspicion. 
· Maher: ½ hour insufficient cooling time (clock starts between seeing wife and lover go into the woods and shooting at the saloon), that is, vol ms could be had.
· These cases.. stand for that a relatively SHORT cooling period is required
· Long:  
· Berry, p 477 – 20 hours waiting in bedroom; court said this can go to jury re vol ms: “simmering.”  Book says “smouldering.” This looks like premeditation.. he is dwelling upon his motive PROFESSOR LIKES THIS FOR WRITING AN EXAM. SHOULD IT BE GOOD LAW, OR NOT?
Rekindling- sometimes events in the past can potentially bring up rekindled emotions. Usually more likely to be premeditated M1 n though. 

· Gounagias—D was sodomized by V and teased, 2 weeks later killed him

· 2 weeks after event is sufficient cooling time (too long)

· the provoking event had occurred 2 weeks before the killing and was adequate cooling time

· courts unwilling to extend “rekindling” of prior provocation

· could argue that time escalated passion or gave time to plan

The MPC approach:
· The MPC allows for a much greater consideration of subjectivity.

· The MPC… is more defendant friendly.. however,  it does not go so far so as to allow a retooling of the standard to a “reasonable extremist.” Approach of MPC 201.3 – extreme emotional distress:

· MPC EED guidelines
· No specific act of provocation required. It is sufficient if the D was acting under extreme emotional or mental stress. 

· Mot Subjective viewpoint. Analyze stress from the reasonable persons standard in the D’s defendant (does not mean reasonable extremist though). 

· No technically cooling time limitation. May make it harder to show EED with cooling time though. 

· In contrast to the CL, words alone may be enough for EED. Also allows for mistaken victim, or other killing. 

Cassassa p 479 – outlier on EED.. says can consider subjective for EED.. but mostly objective. 
· Facts: Spurned lover.  Had extreme emotional problems.  When V refused bottle of wine, D stabbed her with steak knife.   For MPC manslaughter, do you consider a reasonable person with D’s psychological makeup?  Or spurned lovers, in general?
· Holding:  Can look at all of D’s circumstances, including emotional state, but bottom line objective determination.  Too idiosyncratic in this case. 
So, 2 inquiries:

a) Subjective: D actually in thrall of eed?

b) Reasonable?  From Ds viewpoint? This is bordering on the subjective, but “ultimately” [Cassassa] this is objective.  Must be a “reasonable explanation or excuse for disturbance.”

For examples of this relaxation, see

· Note cases State v White p 483: Wife angry at financial difficulties tries to kill husband with car; Utah S Ct says MPC approach allows vol ms to go to jury:  Simmering is enough. 

· Elliot p 483 – D had overwhelming fear of brother, Killed one day. Convicted of murder, reversed on ground that entitled to EED instruction… this was a mental illness.
· Walker p 484, drug dealers fought over money, one killed the other. THIS WAS an EED. SHOWS HOW EXPANSIVE THIS RELE IS…
· But see Boyle v State p 484: mercy killing, distraught D.  [Court said that D’s motivation was “humanitarian,” not “passion,” and so didn’t qualify. This wwas an MPC jur re EED MS.  Held that must have passion such as  occurs during a “fight.”  Narrow MPC reading] 
POLICY—Should we abolish heat of passion ms like Australia did? Scholars say that this gives a partial license to kill the less powerful But Aya Gruber disagrees, says that it creates some opportunity for consideration of all factors.
· Ashworth, p 470:  “The complicity of the V cannot and should not be ignored . . . [bears  upon] blameworthiness of D.”
· And UK law commission, p 473:  “A killing in anger is ethically less wicked.”
· Aya Gruber, p 472 makes an anti-racist argument.  Says that provocation for adultery only rarely successful now. But provocation generally may create an opportunity for leniency for men of color “in one of the most punitive systems on earth.”… critique is the femanists of this strike.. are not attuned to mass encarceration.. that the people who face the sentences are poor men and men of color.. 
· Other commentators, though, say that this is perverse.  If we value human life, have to get rid of provocation.
Sexual infidelity as provocation cases, notes p 475,n b

· Dennis v State, p 475:  OK to give provocation only if D witnesses “sexual intercourse” not “sexual intimacy” – appears only “intimacy”  here as there is a raised skirt and an embrace.. Not sufficient facts to give basis for VOL manslaughter
· State v Turner, p. 475 no prov in woman’s homicide of unfaithful man b/c not married. 
· Simonivich, p 475 no MS where D did not find V in “very act of intercourse.” . Same as above. Has to see intercourse… Need to witness in the very act. 

· IF THERE IS A FACT PATTERN WITHOUT THE VERY ACT.. NEED TO ARGUE if its IN THE ACT OT NOT COUNTS… 
What about same-sex flirtations?
· Some courts held that “ordinary men” would feel rage at being touched or flirted with by another man and so resulting homicide [another kind of honor killing?] was manslaughter, not murder.
· Patrick, Pierce 2 note cases p 475, rejected this.
Other issues for vol man
1. Who is killed? What if its an innocent?
· Traditional CL provocation stems from the idea that V did something bad.

· SOOOO when an “INNOCENT” Is killed.. then there is no VOL MAN. 

· EG, Rex v Scriva p 478: [Can’t kill innocent bystander and get vol ms] D observed auto driver knocked down and injure daughter.  Dad, brandishing knife, kills bystander who tries to stop him from killing driver.  

· People v Spurlin p 478, Ca; D kills wife after fight about infidelities then goes into son’s room and kills him too.  No MS for non-provoking bystander. 

· Contra?  State v. Mauricio p 477:  CL case, bar fight, D mistakes innocent bar patron for bouncer who beat him up.  Court says ok for vol manslaughter instruction.  Mistaken identity.
· These rules support the thesis that vol ms is designed to give a partial license to kill undesirables, not “innocents.”

Re this policy, see also Maher dissent p 467:

· “It would be extremely mischievous to let passion engendered by suspicion, or by something one has heard, enter into and determine the nature of a crime committed while under its influence.  The innocent as well as the guilty . . . might be the sufferers.”
· Who is the innocent? Who is the guilty?

What results for killing of innocent bystander under MPC?
· The MPC does not bar vol ms if a bystander is killed.

· Scriva – probably would be EED partial defense.  “Grief” recognized by MPC drafters.  Fact that bystander killed not a problem under the MPC.. why? Bc the only thing you have to ask about is if the defendant is getting extreme emotional distress which a person would reasonably have…… 
· Spurlin?  However, it is easy to see how fact finders – or judges, who can decline instructing on this defense if they think no reasonable person could find it – would deny eed here.  Innocent son makes D look scary like Cassassa. What about in case of wife?  Probably not.

What about where D started fight?

· CL – traditionally, barred vol ms.  But not all. KNOW FOR THE EXAM!

· However, in Regina v Johnson, n. 2 also, English court permits defense to go forward even where D started it.  
CL: Traditionally, ordinary person standard of HOP.  No idiosyncracies allowed in.  Maher.  Strictest standard.
· Common law cases that tackle subjectivities:

Camplin: The D is a 15 year old boy, and the court permits considerations of age and sex.  

Court said they considered issues age and sex… when deciding a reasonable person standard. Why? We don’t require old heads on young shoulders. What qualifies “age and sex?”  Objective physical characteristics. Important case to riff off of… 

· Could Camplin expand to Culture – not much authority for tailoring reasonable person by culture.  See Australian dissent in Masciantonio p 487 – that jurist says culture should be considered.  [Limited authority for culture in CL; what about MPC? – no reasonable extremist]
· What about Battered women’s syndrome?  Split in cases. Note case McClain NJ 1991 p 487 says can’t consider.  Contra Felton Wis. 1983  p 488 (can consider).  [Limited authority in CL. What about in MPC? Is this edging onto “reasonable extremist?”]

· Depression?  PTSD?  Klimas, p 488, can’t admit evidence of depression where D killed wife after months of conflict…. 

· Steele p 488 – evidence of PTSD re Vietnam vet who killed inadmissible, even where he “snapped” at the sound of a coming helicopter… 
Involuntary manslaughter/negligent homicide
· Unintentional homicides committed w/o due causation and circumspection = invol man. 
· Is D grossly and criminally negligent w/ respect to life?
· GCN, Negligence, and even recklessness may make Invol man.  
· Under the MPC, homicide becomes manslaughter when something is committed “recklessly” – D conscious of the rik of death

· People v hall case. Even if D didn’t realize the risk but a reasonable person would have, neg hom. 
· D must be in gross deviation from the stard of care that a reasonable person would exercise in the same situation. 

· Often this is in gross negligence, not aware of risk, but a reasonable person would be
· Typical cases of GCN: D violates safety codes/ uses inherently dangerous instrumentality 

· can get w/ or w/o subj. awareness of risk—w/ if not bad

Test for GCN- objective stndard
4 part test for gross criminal negligence—unreasonable risk to human life, objective test, determine would ordinary person have realized the risk and then is negligence gross?—analyze social utility of conduct v. magnitude of risk

c. Great risk of harm

· drunk driving

· use of an inherently dangerous instrumentality

· knives, guns, drugs

d. Effort required to alleviate harm

· If someone choking—help and injure not negligence

· Welansky could have allowed doors to open

· If effort is onerous, there may not be criminal negligence
e. Foreseeability of risk of harm

· must be reasonably foreseeable

f. Benefit to society of behavior (cost/ benefit)

· Heimlich? drunk driving?

· gross negligence when there is little social utility of D’s actions—the risk does not outweigh social utility of conduct

Commonwealth v Welansky p 490 Mass-
a. night club operator blocks doors for $ motive where club is filled w/ flammable materials

b. D guilty of involuntary manslaughter b/c blocked fire exits to club he owned even though no awareness of risk and not present at time

c. No subjective awareness of risk b/c ate dinner there every night, if knew danger wouldn’t be there so much
d. Even if D didn’t realize the danger posed by conduct, he is responsible if an ordinary person would have been aware of the danger—gross negligence standard 
e. Court does not require subjective awareness of risk—If D is so stupid/ heedless that he did not realize great danger, then counts as wanton/ reckless conduct if ordinary man would realize danger
· See CPC 192(b), Involuntary manslaughter.  Will be established: In the commission of an unlawful act, not amount to a felony 
· Or in the commission of a lawful act which might product death, in an unlawful manner, or without due caution and circumspection language..
· [There is one vehicular ms provision not requiring gcn, punishable by one year or less; cpc 192(C)(2).
Bateman and Barnett confirm that traditional mens rea for invol man is bottom line gcn.  Note that some recklessness may also give rise to invol man – but if the level of recklessness gets to malignant heart levels, then it’s m2.
Hypo:  What if there was sufficient means for egress for your average sized person, but a person measuring at 8 feet, 11 inches [aka, Robert Wadlow, tallest person in recorded history; died 1940] comes into bar.  Fire breaks out. D liable? Historically, no. Unlikely. 

Other good facts for gcn:  Use of an inherently dangerous instrumentality
· Playing with a bayonet to show off for kids

· Angelina Jolie reportedly has some insane knife collection and likes throwing them at targets, oops, sorry Maddox, etc.

Policy Question: Does GNC deter?  How can you deter someone who has no personal awareness?
Reckless homicide:  Standard under MPC 210.3
· Same 4 part test as in gross criminal negligence for common law

· substantial/ unjustifiable deviation from the standard of a reasonable person

· D acts w/o awareness of risk

· While a person who has subj. awareness of risk may get involuntary manslaughter if not very bad, a person who has subj. awareness under MPC is candidate for reckless manslaughter but not negligent homicide

People v Hall p 496, gives MPC take on non-intentional killings

· Facts: Hall skied, flew off a knoll, and collided with Allan Cobb, who was skiing below him.  Cobb died.  Hall was charged with reckless ms.

· Issue, was there enough evidence of recklessness to charge d with reckless ms? Test is, could a reasonably prudent person find the facts to convict? Yes.

· Test:  For reck ms, D must “recklessly cause the death of another person.”  Recklessness requires that actor “consciously disregarded a substantial and unjustifiable risk.”
· So, Did D consciously disregard a substantial and unjustifiable risk? And it was a gross deviation from the standard of a reasonable perso?
1) Substantial risk? Yes, doesn’t need to be 50% or over. It is true, the court says (p 497) that most fast skiing doesn’t create a high degree of risk.  But here, it did:  Excessive speed, lack of control, and improper technique – significantly increased the likelihood of a collision.
2) Unjustified? Yes.  Pleasure in skiing does not justify this type of skiing.  
3) Gross deviation?  Yes, violated civil duty (enacted by law mentioned p 497) to take reasonable steps to avoid colliding with other skiers.  Thus, at least civil negligence. And here, gross:  skied so fast and so out of control that would not have been able to stop.
4) Consciously disregarded?  Could find that yes. Experienced skier, worked at a ski resort.  Court interprets this as requiring subjective awareness, but says facts support a determination that D was subjectively aware.
Considering particular qualities of D for Neg Hom in CL and MPC
State v Williams, p 499- Another example of negligent homicide IN CL. Used objective standard, couldn’t look at the qualities of the D’s.
· Facts:  Indian couple did not get medical attention for child suffering from a toothache.  Baby developed gangrene and died.  Baby had infection for two weeks. Odor for 10 days. Last five days no medical care would have helped. 

· MR: what mens rea required for invol man in Wash?
· Civil negligence at this point in the jurisdiction.  Washington later changed this standard to gcn. Court says yes civilly negligent.

· Should there be a cultural defense here? Not under Williams.
So, Williams (CL) and MPC, no cultural defense or consideration of particular qualities of D
POLICY Questions:  Negligence – should we go so low?  Either gcn or civ?

· Some scholars and advocates say that negligence should not give rise to criminal liability
· Under MPC: requires Gross criminal negligence. 

Data point for jurisdictions that do tailor gcn to D’s circumstances

· See also State v Everhart p 507, North Carolina, appeals court reversed invol man conviction because of D’s low IQ, 72 [this is a common law case; minority position]

· What about religion?  Walker Cal. 1988 no special accommodation – child died; gcn analyzed w/o respect to religion. NO 

· Some jurs allow some accommodation in non-life threatening cases but not where life threatened.

· However, p 508 Florida and Minnesota courts said that accommodations laws didn’t provide enough notice to religious people for criminal liability.    
Unlawful act doctrine; Misdemeanor manslaughter [MM]

The unlawful act doctrine: This is a common law position:  not an mpc position. MPC hates SL
· A misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction without additional proof of recklessness or negligence.
· The unlawful act doctrine provides strict liability for murder. 
· What is the policy behind MM? .. the idea is that of deterrence. In the event.. we already know that we are below the standard of care if already committing a crime.. The failure to abide by the law is already a failure.. it takes away from the jury though, because we don’t have to have the analysis of the careful analysis. 

Statutes

· P 446: CPC 192(b):  Involuntary manslaughter is a killing “[in] the commission of an unlawful act, not amounting to a felony. . . . ” Punishable by 2, 3, or 4 years

· EG, petty theft and homicide occurs –liable even without other proof of gcn

· Cpc 192(b), continued. . . Or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution and circumspection-- this has been interpreted as requiring gcn for invol man

· CAUSEAL relationships to crime (for ex kills something fleeing).. 

Because of the number of vehicular homicides, CPC decided to treat vehicular killings differently

· CPC 192(c) (1):  p 447 Driving a vehicle in the commission of an unlawful act, not amounting to a felony, and with gross negligence – 2, 4, 6 years  [this is not misdemeanor manslaughter]

· Or (2) driving a vehicle in the commission of an unlawful act, not amounting to a felony, but without gross negligence – 
· Punishable by up to one year in jail

· [this is mm – vehicular misdemeanor manslaughter punished less harshly than other unlawful act doctrine manslaughter in 192(b); legislature determined that it was more likely that other misdemeanors leading to death would betray more culpability on part of defendant than would vehicular misdemeanors]

Hypo: So: Run a red light, speed, car crash and kills.  Can have misdemeanor manslaughter and be punished less than a year without any proof of gcn.

Limitations on misdemeanor manslaughter
1.  Proximate cause (all jurisdictions)- Misdemeanor must cause death. All jurisdictions have this limitation
So, Commonwealth v Williams p 527

D fails to renew driver’s license, kills while driving.  This does not create misdemeanor. 
Malum in Se (some jurisdictions not CA) and MM  
The crime is bad in and of itself. As opposed to malum prohibitum – regulatory offenses. If its regulatory NO… misdemeanor murder. We do this because it’s a strict liability statute… for mallum prihibitum.. and we look at the 3 prongs.. high harm, low stigma, low punishment… etc. Some, but not all jurisdictions have this limitation.
Hypo

So:  garbage code requires D to leave out garbage for pick-up; D does not; garbage piles up; V trips over piled up garbage and dies.  

Can’t have misdemeanor manslaughter, because the misdemeanor is a regulatory offense, not a malum in se one.

· Why have this limitation?

· To avoid “stacking” strict liability on strict liability.
· The best exam.. will establish… why a limitation should esist or not..These limitations seek to approximate GCN (gross criminal negligence)…………….
2.  Dangerousness
Again, no real data point on this in book

California abides by this limitation (not in book ,which does mention W Va and Utah)

The misdemeanor must be so dangerous that it shows a disregard for life.  This ensures that D does have some culpability, even in this strict liability regime… so misdameaner drug offenses and violence.. yes.. speeding.. yes.. 
Felony Murder

· This is a common law doctrine… there is felony murder 1 and felony murder 2… 
· Under either of these programs, if D commits homicide in course of felony, D will get murder regardless of whether Gov proves intent to kill, awareness that D would die, or any other mens rea
· Historical basis—all felonys were punished by the death penalty. Weve changed now, and we use detterance as the primary objective… 
· Doctrine:  If D causes death of another by an act done in committing a felony = murder
· CPC 189  First degree murder is that committed during the perpetration or attempt to perpetrate… This is a legislative category of Murder 1.
· Arson
· Rape
· Carjacking
· Robbery
· Burglary
· Mayhem
· Kidnapping
· Train wrecking
· Felonious sex acts with minors

· There is also felony murder 2, which is a judge-made doctrine… this one has caused a lot of problems in the courts. 
· This provides that where D’s commit other felonies that lead to death, this may lead to Murder 2 liability, if certain limitations apply

Regina v. Serne p 517—Instruction that When a felony is inherently dangerous, there is Felony Murder
· Facts:  Ds indicted for murder of son. D burnt his house for insurance.  Tons of evidence of intentional arson. 2 boys killed. Issue:  Is there sufficient evidence for murder? 
· Holding: 
· P 518: Murder can be established where D “kill[s] . . . another person by an act done with an intent to commit a felony.” Here, D committed arson. So, there’s sufficient evidence for murder under felony murder.
· Serne court says that fm should be limited to those felonies which are inherently dangerous, p 519:“It would be reasonable to say that any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder.”
· Here, the arson is obviously inherently dangerous to life.  Court more or less instructs the jury to find the defendant guilty of murder . 
The MPC approach
210.2(1)(b): Where a homicide occurs during a robbery, rape, arson, burglary, kidnapping, or felonious escape (prison escape—this is an MPC category specifically), recklessness plus is presumed.

· This means that there is a rebuttable presumption of recklessness plus where the D kills in the course of these enumerated felonies.
· This is different than the SL approach of felony murder recognized by the common law. BUT IT deprives the prosecutor of the burden of having to prove recklessness plus.
· The MPC is not a felony or mistmeaner jurisdiction… 

LIMITS ON FELONY MURDER DOCTRINE
1.  Causation

· Again, this is a must in all jurisdictions, just like in the case of misdemeanor manslaughter. The felony must have lead to the death. 
People v Stamp p 520- Proximate cause required, but vulnerable victims have been deemed foreseeable for policy reasons

· D robs victim with a weak heart.  D dies just after robbery. Was there causation?
Questions we need to ask re: causation from STAMP:

1. But for causation (but for D’s behavior, would result have occurred). 

2. Proximate cause… that asks weather the result was forseeable. 
· However there is a bit of EGGSHELL Doctorine.. “Felony Murder not limited to those deaths which are foreseeable— (EGGSHELL VICTIMS), we protect them as long as the homicide is the direct causal result of the robbery. FM applies
· Foreseeability, in fact, is a core consideration for causation. But vulnerable victims have been deemed foreseeable for policy reasons.
· POLICY: Should this defendant get murder?  On what basis?  Deterrence?  Retribution?

See also King v. Commonwealth p 522: No cause with felonious drug transport and crash.  Drug transport did not make it more foreseeable that death would ensue… just because you have drugs in your van does not create the causal connection… 

2. Inherent dangerousness

· Recall Serne admonition that predicate felonies (felonies that trigger fm if a death occurs) should be inherently dangerous. This is now a signal feature of FM doctrine.
· Phillips, -- FM2 and its problem of inherent dangerousness.
· Non-enumerated felonies, in certain circumstances, adumbrated in part by Phillips, will give rise to FM2 liability.
Policy Issue with FM2?
· FM2 created  the potential erasure of invol  manslaughter as when someone is murdered its likely that the murderer is also committing another felony at that time.  
· There are a host of felonies that do not necessarily speak to malignant heart; if they trigger felony murder, a strict liability theory, then we may over punishing for these homicides.

In the Abstract method of review (minority)
People v Phillips p 530, California approach- INHERANT DANGEROUSNESS MUST BE LOOKED AT IN THE ABSTRACT, VIA THE STATUTE, NOT THE FACTS. THIS IS THE MINORITY VIEW, HOWEVER. 
· California is notorious for limiting felony murder, particularly via its inherent dangerousness approach.
· Facts:  Chiropractor treats 8 year old child with eye cancer. Charges $700.00.  Child dies.
· What felony is D guilty of? Grand theft. Is grand theft ever committed in a way that is not dangerous to life? If you decide that inherently dangerous is going to be decided in the abstract… then its never dangerous. But there are ways it could be. 
· What does the prosecutor argue with respect to inherent dangerousness? “Grand theft medical fraud.”… prosecuer said that grand theft HERE… is inherently dangerous… court doesn’t do this though because CA courts has a hostility to felony murder.. and its capacity to erase INVOL MAN.
· Court refuses this construction of offense.  Rule:  Inherent dangerousness must be judged “in the abstract.”
· What does in the abstract mean?If, upon examining the statutory definition of the felony, a reasonable person could find that commission of that felony is likely to threaten human life, then it is dangerous in the abstract.  Do not consider the facts.  
· Why did the court limit the definition to the abstract? Because then otherwise a whole host of non-dangerous felonies could trigger strict liability murder convictions.  Without any consideration of malice.
People v Henderson, p 532, Ca S Ct- IF STATUTE PROVIDES ANY WAY FOR THE FELONY TO NOT BE DONE DANGEROUSLY, THEN NO FM. MINORITY. 
· Facts:  D held the V hostage by holding a gun to his head.  When the hostage ducked and attempted to deflect the barrel of the gun from his head, the gun went off and killed a bystander. Charged them on felony murder 2.. 
· CA is the minority approach.. bt in CA.. we don’t look to the facts, we look the statute.. when determining weather inherently dangerous in the abstract. This provides that it can be creted by violence, menace, fraud or decipt. 

· Court held:  No FM, because statutory factors do not all involve conduct that is life endangering.  EG, deceit.
Hypo:  IF LEGISLATURE DIVIDES UP STATUTE IN TO A DANGEROUS PRONG AND NOND ANGEROUSE, MAYBE FELONY MURDER. IF NOT, MAYBE NOT FELONY MURDER. FLIMSY REAOSNING, BUT MAY WORK IN STATES THAT WANT TO AVOID FM. 

Other California cases illustrating CA approach to inherent dangerousness.  

People v Howard p 532-33

· Predicate felony is attempting to flee police while driving in a willful or wanton disregard for the safety of persons or property.  Courts say this is DANGEROUS IN THE ABSTRACT…. 
· Then, legislature amended the law to define “willful or wanton disregard for the safety of persons or property” by specifying that this requirement could be met if the fleeing driver committed three or more violations of the traffic code.  This includes driving with a suspended license…this is done in such a way that doesn’t create a hazard to human life. not inhernatly dangerous. 
· Ca S Ct in Howard’s case said this was no longer dangerous in the abstract because these violations could be things like driving with a suspended license.  

People v Burroughs CA p 533

· Practicing medicine without a license defined as: Practicing ‘‘any system or mode of treating the sick [without a valid license] under circumstances or conditions which cause or create a risk of great bodily harm, serious physical or mental illness, or death.’’ D treated a leukemia patient with fasting and lemonade; was convicted of FM.
· Is this inherently dangerous? FYI, Ca S Court says yes.
· This shows you how seriously Ca “in the abstract” approach can limit FM2.
· Most other jurisdictions do not follow this.

“On the Facts” approach to inherent dangerousness.  

Hines v State, p 533- S Ct of Ga—On The Facts. You looks to see if the felony as committed created a forseeable risk of death aka negligence. Famouse Dissent saying D needs a life threatning state of mind. 
· Felons aren’t allowed to own guns… if a felon is found in possession of such a weapon.. they are guilty of another felony. Possession of a gun was the predicated felony for a FM2 charge.Facts:  Hines was hunting with Steven Wood, mistook him for a turkey, and shot him dead.  Convicted of fm 2, based on underlying felony of possession of a firearm by a convicted felon.  
· When is a felony inherently dangerous? You consider the question by examining the facts.
· In Hines, however, the possession is inherently dangerous.  D was drinking and shooting at a target, and knew people were around him, and difficult to spot.  Felony as committed created a foreseeable risk of death. (THIS SMACKS OF RECKLESNESS)…  P 534 This becomes the majority’s definition of inherent dangerousness.  FM2 conviction upheld.
· Dissent:  First, the dissent wants to take California approach – wants to create a standard that a felony is inherently dangerous if it carries “a high probability that a human death will result.”  P 535, citing California case of Patterson.   

Critique of Hines: Isnt this negligence? (Recklesness?)

· This is a  negligence standard now for if someone gets felony murder 2.  

· How can dissent say this is not inherently dangerous? Because does not create a “high probability” of death” and also Because D not acting with a “life threatening state of mind” … he was just drinking and hunting.. p 535.  
What does a prosecuter like?

· PROSECUTER LIKES THE HINES TESTS… Easier to prove… 
· Defedent lieks the CA test
Upshot of inherently dangerous

California, minority:  In the abstract, creates a significant risk of death?  Look at statute.  Phillips, Henderson, Howard, Burroughs.

Majority, how committed

a) Majority in Hines: Foreseeable risk of death?
b) Dissent in Hines:  A high probability of death?  Life threatening state of mind? 
c) Serne, an act known to be dangerous to life and likely to cause death…
One last case on “the facts” approach to inherent dangerousness

People v Stewart, S Ct of Rhode Island, p 536- on the facts. 
· Tracy Stewart was intoxicated on crack cocaine, and child died because of lack of care and feeding.  Was convicted of second degree felony murder, with predicate felony of child neglect.  Child neglect had been made into a felony by statute.

· There is the possibility that yo cang et murder 2… but can you get strict libability for M2 via the felony?

· D counsel argued that Rhode Island should take the “in the abstract” approach to “inherently dangerous.”  Court refused, and found dangerousness on the facts, because of drug taking and malnourishing child.

As a hypo:  The Rhode Island statute underlying the Stewart case made it a felony to cause a child to be a “habitual sufferer.” A “habitual sufferer” is defined in that statute as:  Recklessly causing the child to want food, clothing, proper care, or oversight . . . or to permit the home of that child to be the resort of a lewd, drunken, wanton, or dissolute person.

1) Did D commit the felony?

Actus reus, mens rea

2. Did the felony cause the death?

Stamp, King v. Commonwealth

[also, causation materials that will come next in our discussion in class]

3. Is this statute inherently dangerous 
a) in the abstract?  Phillips, Henderson, Howard, Burroughs.
b) On the facts, 

i) Did Stewart create a foreseeable risk of death?  (Hines majority).

ii) Did Stewart create a high probability of death?  Did Stewart have a life threatening state of mind?  (Hines dissent).

iii) Under Serne, did Stewart commit an act known to be dangerous to life and to cause death?  

… the best exam would say.. the best exam will tell me which is the better test… on one they wnt get liability, on the other they will. Is it the one that forecloses felony murder in many cases… on a technicality.. or do you like the secondary approach based on the facts….. on the flip tho., there is a finality and equality to it… there is a consistency to it… the problem though is that it uses a judge made doctrine to threaten legislative categories.. 

MERGER DOCTORINE aka The independent felony requirement
· Needs to be integral and not separate felonious purpose to have merger. 

· Merger protects vol man by making felonies that are “integral” to the murder merge. 

3  Third limitation to FM:  Merger
The Integral Test

For a Felony Murder, the predicate felony must be not “integral to the murder” aka it cannot be a “smash killing. Assault when beating someone todeath isn’t the predicate felony. This is to protect invol man. 
· So Fm excludes what Murray calls  “smash killings” – D’s volcanic, instant, deadly assault on the V – cannot itself create the basis for felony murder 2.  And this makes sense, because when people kill in a heat of passion, they usually kill in a single, volcanic, murderous assault. Longer extended conduct.. will have too much cooling time, they will never qualify for M2…….. So afterireland.. Assaults and aggravated assaults are off the table….

Ireland—STAND FOR SMASH KILLING IS INTEGRL D kills wife, underlying felony was assault w/ a deadly weapon, integral to the death—no FM. Underlying felony is a step toward causing death
Wilson (minority view), the underlying felony was burglary--- D broke in to kill wife.  Burglary is entry into a dwelling with an intent to commit a felony within.   Here, however, it was a felony of committing assault with a deadly weapon.
Based on a plane reading of the CPC…this gives us felony murder 1 because burglary gives you felony murder 1…  but the court in Wilson… said that we are going to do the merger doctorine.. 
· Wilson court held that burglary based on entry with intent to commit assault with a deadly weapon could not support a fm1 charge because of Ireland problems:P 538: “We concluded that there was no meaningful distinction between assaults with deadly weapons indoors and outdoors.” What do you think of this? Pretty cheeky, because burglary is listed as a predicate offense fm1.  And Ireland was a way to limit judge-made fm 2.Wilson created a slippery slope threatening to erase FM1….. so this was that there

· MINORITY VIEW. Threatens FM1 bc it glosses over one of the per se fm 1 categories. 
People v. Burton- STAND FOR SFP ANALYSYS (SEPARATE FELONIOUS PURPOSE) 
· Facts: D killed V in the course of committing an armed robbery. Merger rule, as developed in Ireland:, p 537, to address a problem created by the development of FM2
· “A second degree felony murder instruction may not properly be given where it is based upon a felony which is an INTEGRAL part of the homicide and which the evidence produced by the prosecution shows to be an offense included within the fact of the offense charged.” 
· What does court hold? SO the court in burton says we are not going to extend wilson to robbery… they say they are going to restrain Wilson to the facts…… P 538-39, the court doesn’t extend Ireland and Wilson rulings so far.  Because it would destroy felony murder
Where we are Today
Ireland and Wilson,  created a problem.  Almost all intentional killings, including those that are enumerated, contain assault with a deadly weapon.  To use Ireland and Wilson expansively, you would use a fm2 judge made doctrine and its limitations to destroy legislatively enacted fm1. Note that most jurisdictions reject Wilson and permit burglary to provide a predicate felony. 
People v Mattison, supplying methyl alcohol to a fellow inmate, leads to death, not integral.  Not a smash killing.  P 541-42, n. 1  So, the felony does not merge, and felony murder can proceed.

· Has a separate felonious purpose…. If its not integral.. we don’t have a merger problem.. 

· If its not integral we don’t care… then merger is not at stake….. on an exam show its integral or not.. then go on to the rest of the felonious purposes…. 

But then:

· People v Robertson, n. 2, p 542 2004.  D, claiming only to be trying to scare victim, shot and killed someone he thought was trying to steal his hubcaps.  FM2 based on discharging a firearm in a grossly negligent manner.  CPC 246.3.  
· At first glance, this looks like a perfect merger case:  The felony involves an assault, which is integral to the death, and there is no separate felonious purpose other than to commit the assault that led to the death.  
· However . . . The Ca S Ct affirmed the FM 2conviction because his purpose was not trying to KILL but trying to FRIGHTEN.  – Actually, not an independent felonious purpose, but a motive.  
· This threatens to derail Merger completely. And thus invol man. 
What problems did Robertson create? Even if you have an integral felony assault that leads to death – and, arguably, can give rise to a heat of passion mitigation – if you can tease out a motive for the killing, then that satisfies the independent purpose, and FM is restored.
2 tests For merger

· Integral… Why?
2 reasons

1) To protect Fm1
2) To make sure those who kill while committing a crime are still punished
· UPSHOT on Felony Murder: If there is a “single course of conduct with a single purpose” – then merger.  But if there was  AN INDEPENDENT FELONIOUS PURPOSE, -- EG,in robbery, to acquire money, or rape, to acquire sex, then there will NOT be merger and felony murder may exist.  
· But this is also crazy, because then if you want a tv, you can get murder, but if you want to kill, you get vol man?

Thus, we now get the second element of merger:

· Integrity – if integral, then it may merge unless There is a separate felonious purpose
Independent felonious purpose? Does the D commit the felony for a purpose other than a purpose to commit the assault that led to the death?
· So, eg:  hijacking a plane: felony assault, and so integral.  However, there’s a separate felonious purpose, which is to get the plane.
What is the policy at stake here?

1) First, “deterrence” is the key policy here, as mentioned on p 539, lower half of first full graph.  

· Why would deterrence be served by an independent felonious purpose and not by one course of conduct with one purpose?

· Because in an independent felonious purpose situation, people are most likely thinking clearly [or so goes the received wisdom].  

· In rape, they’re thinking:  I want sex
· With robbery:  I want money
· Is this a fiction? Maybe
· But if there is one course of conduct with one purpose – I KILL YOU – then someone may likely be dealing with heat of passion, and less deterrable.

2) Second, Ireland was a way of preventing the judge-made fm 2 doctrine from swallowing up the legislatively made voluntary manslaughter homicide category.
Ok, to do felony murder, have to ask 2 questions:

1) Is the felony integral to the death?  -- needs to be an assault….

· Single volcanic assaultive act leads to killing?

2) Is there a separate felonious purpose? – can have felony murder….. Sex or money?

We have som conflusion because of Robertson. So this was thus overturned in CHUN. 
People v Chun, p 542, 2009- where offenses have assaultive elements they merge, even if the crime also contains nonassaultive elements (if there is ANYWAY tocommit the crime that assaultive.. no FEL MERDER 2)
· Facts:  Rivals in a gang were driving, and another shot at them to “scare them” from his car. Shot and killed them. 
· Before chun.. this would not merge… under Robertson scaring was a felonious purpose…. But in this, they overrule Robertson… 
· They say where FELONYS have an assaultive element.. they MERGE. 
· Court reverses Robertson and goes further, saying that where offenses have assaultive elements they merge, even if the crime also contains non-assaultive elements (if there is ANYWAY to commit the crime that assaultive.. no FEL MERDER 2).  Thus, it merges offenses that contain in them an assaultive element.  This takes care of a lot of violent killings.  543
4. Last limitation to felony murder:  In Furtherance

· Killings must be during the course of the felony.  Escapes are included in this.

· So, if you commit bank fraud in 1998 and victim kills self because can’t buy a new home 10 years later, not FM2.  Not in furtherance of felony.

Re escapes: 
· People v Gillis, n. p 544. Robbery, ten to fifteen minutes later, ten miles from home that was robbed, a trooper spotted car.  D sped, colliding with another vehicle, killing 2 occupants.  FM established; this was in furtherance of felony.  This seems to be an edge.
Another problem:  Where a co-felon or a bystander kills.  Is that in furtherance of the felony?
State v Canola p 546 NJ- AGNECY APPROACH to FM. Only guilty for what YOU or co-felon  DO. 
· Facts:  D along with 3 confederates robbed a store.  Victim shot co-D and vice versa.  They die.  Is one of the co-felons liable for his friend getting shot by the store owner? FM?
· Holding:  No.  Court adopts the agency approach.  Limits FM to killings committed by D or co-felons.  Court does not want to incorporate “tort-like” liability into criminal law.  
THE 2 APPROACHES TO FELONY MURDER BYSTANDERS KILLING
1) Traditional approach: Agency (CANOLA)-- Only if felon or co-felon did the actual killing
· This is the agency approach. Co-felon is your agent, other people aren’t. You’re in an agreement with co-felon and are responsible for her behavior.
· California takes this approach
2)  Proximate cause theory- MAJORITY, NOT IN CA THOUGH
· Liability if foreseeable.

· Liability under FM for any death proximately caused by the unlawful activity, even if a co-felon; even if victim did the killing.
· NY – proximate cause jurisdiction:  friendly fire of responding police foreseeable. 
· More jurisdictions these days are preferring the proximate cause approach. 
PROX CAUSE EXCEPTION 1: Some jurisdictions have a proximate cause but cut off liability where a co-felon is killed.  Canola concurrence; revised NJ statute post-Canola.  Why?

· 2 reasons:  1) Because co-felons are often killed in justifiable situations (self-defense) which is not a crime. 2) And because the FM doctrine is designed – some say – to protect the innocent.
·  But see Martinez p 551, Judge Posner appending liability to D’s for accidentally killing co-felon in bombing.  “The lives of criminals are not completely worthless.”  

EXCEPTION 2 ON SHIELD CASES- AGENCY TURNS TO PROX CAUSE
· Note:  The Canola court [which abides by agency] holds that the proximate cause approach will apply in “shield” cases, where D’s use victim’s body as a shield and police kill.  This makes policy sense.  Most jurisdictions adopting an agency approach tailor to deal with shield cases in this way.
So the 3 law options are: 
1) Agency: New Jersey in Canola (later leg. Revised); California Shield cases exception

2) Proximate cause (NY)

3) Proximate cause cut off re co-D (revised NJ)

· ?  Or – Martinez – are the lives of felons not completely worthless
Causation
· There is But For Causation and Proximate Cause cusation (foreseeability)

· Re proximate cause, proximate cause requires foreseeability.  Everything is foreseeable but the highly extraordinary result.
· A necessary condition for liability.
· It is itself a theory of liability.  D caused death with bad mind. 

People v Acosta p 604- Acosta gives a great data point for causal liability re police chases of criminals.  Criminals often held liable for V police deaths.
· Facts: Car chase of D. Helicopters were helping out police and crashed; seems through error of one of the pilots who. Issue: D held liable in m2?
· Rule, Analysis:  Causation requires  but for causation and proximate cause.
· But for:  yes, not even addressed.
· Re proximate cause, proximate cause requires foreseeability.  Everything is foreseeable but the highly extraordinary result.
· Here, not extraordinary.  Because of chase, there was an appreciable.
· Dissent says no liability because V’s not in D’s zone of danger.  This is yet another test for foreseeability that some jurs use.
Should the copter pilot’s own negligence factors into this at all?  Should we incorporate comparative fault principles? We don’t.  But if V’s behavior is too out of keeping with the norm, then it may prove to be an intervening act that cuts off liability.  
But For Causation
· Prosecution must prove beyond a reasonable doubt that prohibited result would not have occurred but for D’s illegal act.. Usually not a problem But:  
· State v Montoya:D is friend of shooter of V. Takes V to woods, hides him there.  Clearly actus reus, bad mind, but cause?  No, because prosecution could not prove beyond a reasonable doubt that D’s seclusion of V made any difference.
· State v Muro p D’s husband beats their daughter, fracturing skull. D waits four hours to take to hospital.  V dies.  D’s conviction for manslaughter reversed, because prosecution could not prove that her omission mattered beyond a reasonable doubt. Needs 100 percent factual cause.

Burrage  v US p 609 S. Ct. need to prove 100 percent chance that V would have died but for D’s illegal act.. with drugs.. Must be an “independently sufficient cause of victim’s death” for there to be this enhancement.
· 20 year mandatory minimum where distribution of drugs and death or serious bodily injury results.  V died after lengthy drug bingeHeroin supplied by D was a “contributing factor.” 
· Insufficient for but-for says Fed S  CT: Must be an “independently sufficient cause of victim’s death” for there to be this enhancement.  Otherwise, too much unclarity:  How much would be enough?  

Back to proximate cause:

People v Arzon p 610- Forged a “link in the chain.”  Need not be sole and exclusive factor to have caused illegal result.
· D caused a “serious” fire on the 5th floor. Fire department responded.  V firefighter decided to withdraw but was overcome by smoke from second floor.  Another person had set the fire on the second floor, not found.  Issue: D caused death? Yes.
· D was a but for cause.  In many ways, this is consistent with Burrage because, under facts, firefighter V would not have responded absent D’s fire.  Note that court does not engage a parallel set of facts where the firefighter would have responded only to the second floor fire.  Just says – victim responded to fire, substantial cause, enough.
· This analysis focuses on proximate cause: Foreseeable? Yes.  Forged a “link in the chain.”  Need not be sole and exclusive factor to have caused illegal result.
INTERVENING CAUSE

· What if the D, instead, had called the fire department because kitten was on roof. While firefighter on roof with kitten, sniper shoots firefighter dead. Foreseeable? No, this is not cause.  However, a death was foreseeable – can easily fall off the roof.

· Intervening cause can cut off D’s liability, even if D has started the ball rolling, or was a “link in the chain.”
· What’s an intervening cause?
· Not Kibbe, cited in Arzon.  There, D left robbery victim to freeze on side of road, no clothes, no glasses; V was hit by truck.  D held liable – the death was foreseeable.  If it turns out to be slightly different than the most foreseeable kind of death (death by freezing) policy still weighs in favor of liability.  Plus, people don’t wander around blind on the highways for a reason.

One of the few cases where causation not established:

People v Warner-Lambert p 611- in manufacturing cases.. Need a “sufficiently direct cause,”
· Facts: Chewing gun factory, and Ds had been informed of high explosion hazard. No evidence on what triggered the explosion. Issue: sufficient evidence to make out cause? Holding: No - Need a “sufficiently direct cause.” Need evidence to establish trigger of explosion, because some would be an intervening cause.
· Warner-Lambert later restricted by NY courts to manufacturing cases. In other cases (say, residential fires), specific trigger not required.

Intervening causes
a) Condition of victim 

· General rule: You take the victim as you find him.
· Stamp, vulnerable victim.  Foreseeable for policy reasons.
· Lane, p 614.  Alcoholic victim vulnerable to blow, D guilty of MM.
· But see Perez-Cervantes p 637.  There V continued taking cocaine after attack; drug use which made it easier to hemorrhage, could cut off liability. 

a) Act of God  or of Nature

· Hurricane, etc

· Usually cuts off liability
b) Medical malpractice

· Often foreseeable, where there is a serious wound, calculated to kill, and still an operating and sufficient cause.
· Hale, commentator, p 614.  : If a non-mortal wound goes septic, then there can be liability. Hale also indicates that a mortal wound will be traced causally back to D re homicide liability, even if there’s some med mal.
· Regina v Cheshire p 615.  If at the time of death the original wound is still an operating cause and a substantial cause, then the death can be said to be a result of the wound, albeit that some other cause of death is also operating.  
· Shabazz p 615: D stabs V in lungs and liver; V is operated on at Yale; dies from heavy bleeding from liver surgery.  Trial court bars testimony that doctors were grossly negligence by giving V anticoagulant and not putting in ICU.
But see a countervailing case.. 
US v Main p 615: A case noting that sometimes official treatment can cut off liability.

· D flees a traffic stop, accident; passenger injured. Pursuing officer sees passenger lying down in a fetal position and breathing, and decides not to move him, because of fear of neck or head injuries. V dies from asphyxiation. 

· Trial court said police officer’s failure to aid irrelevant on cause.
· Appellate court reversed, says jury must decide.  This contradicts Hale and Shabazz and most other jurisdictions, which said that where there’s med mal and D’s injury an operating cause, no intervening issue.

Other intervening acts of victims
· Voluntary autonomous actions of victim often – but do not always – cut off causation

People v Campbell, Ct of Appeals Michigan, p 619 – Voluntary actions cut off causations. Here D only has a hope. D didn’t kill anyone. 
· Facts:  D and encouraged Basnaw to kill himself after he slept with his wife. D offered to sell him his own gun for any price.  He gave Basnaw his gun with five shells and Basnaw killed himself.  Holding:  Court holds no liability to D.
· Reasoning.  
· First, no cause.  Homicide is killing one human being by another.  Here, v killed self.  D did not kill another person.   
· Second, no mens rea:  Morally reprehensible, but just a hope in death.  Insufficient for "the degree of intention requisite to a charge of murder." 

People v Kevorkian, p 620, S Ct of Michigan, 1994- Not guilty unless there is the last overt act commited by the person providing the means for assisted suicide. However can have invol man if recklessly or negligently provide the means by which another commits suicide.
· Facts: D helped v's commit suicide via a "suicide machine."  The D tried several times without success to insert IV into one victim, Miller. Showed v’s how to use the various devices. Issue: Murder?

· Holding:   Killing/murder requires last act, not providing means for suicide.  Like firing gun or pushing plunger.
· HOWEVER, N. 70 P 622:  If you recklessly or negligently provide the means by which another commits suicide, you may be found guilty of involuntary manslaughter. This is a mens rea analysis, not a causation anaylsis.  
· Does this mean always invol man?    Looks like no, if V is in possession of faculties, not depressed and vulnerable.  See p 623 n. 2.
· Remands the case back for lower court to consider whether D did the final overt act.
· Dissent/concurrence.: Says the distinction between "last overt act" and "events leading up to" are illusory and will create a situation where D will be convicted where jury believes that D killed for impure reasons.  Doesn't like that.

Law now on assisted Suicide

· Most courts agree with the Kevorkian court that assisting suicide of a V in possession of faculties is not murder.  
· EG, MPC 210.5(1) only get criminal homicide if cause suicide by force, duress or deception.
· What you get is criminally assisting suicide. EG, MPC 210.5(2).  Felony to aid or solicit a suicide if this causes a suicide. If not caused, a misdemeanor. CAN YOU GET FELONY MURDER FOR ASSISTED SUICIDE?
Contra to Campbell and Kevorkian

Commonwealth v Carter p 626 –psychological pressure to commit suicide where V delicate psychologically – ok for cause.  This is where Michelle Carter’s indictment was upheld.

What about Stephenson?
Stephenson v State p 
· Facts: D and his associates abducted victim and subjected her to sexual perversion, including biting.  She tried to commit suicide. D survived poisoning, but died because of a combination of forces: shock, loss of rest and no eating; poison, infection from biting.
· D convicted of M2. Proximate cause? Foreseeable?  Yes.  Victim might tried to escape, or was foreseeable rendered irresponsible by atrocity.

2 cases to consider

· Valade – V throws self out of window to escape rapist; dies; cause established.

· Preslar – V exposes self to elements when goes outside to sleep after argument at home. No liability.
· These cases show how cause is very flexible.
We don’t have any MPC data points, but the MPC follows suit:

· MPC 2.02(3)(b) and 3(b).  D will be responsible unless result is “too remote or accidental in its occurrence to have a [just] bearing on the actor’s liability or on the gravity of his offense.”  MPC makes room for policymaking.

Other cases where V acts dangerously or suicidally

· Bailey v Commonwealth p 632? Did the D cause the V’s death? V drunk, half-blind, sensitive homophobe.  Yes.  [N.B. conviction affirmed on appeal; reasonably foreseeable]
What about where V is acting dangerously and there’s no great reason for the danger that they risk? 

· Situation:  Two people drag racing down street. Opponent racer tries to pass D’s automobile and crashes into another vehicle.  Opponent dies.  Root p 635; McFadden p 637.
· But for? Yes Proximate? Courts split.
· Root, Pennsylvania.  No liability. Not a sufficiently direct cause.  V acted suicidally and recklessly on his own.  
· McFadden.  Iowa. Killed is co-drag racer Sulgrove as well as 4-year old victim, Faith.  Yes, liable.  Q here is theories of liability.  D is aider and abettor of killing of child, an innocent who got caught up in drag racing crash.  
· But D can’t be an aider and abettor for V’s killing of self; invol manslaughter requires that you kill another; suicide not a crime.
· But did D cause Sulgrove’s death? Court says yes – citing Peak p 638:  “Acts and omissions of 2 or more can work concurrently and each be regarded as a proximate cause.”
· “assumption of risk” did not negate liability.
· Atencio p 639 Russian roulette, V dies.  D’s guilty.  Not separable games.
· P 639:  “The concerted action and cooperation of D’s helped bring about deceased’s foolish act.”

Drug providers:  p 640 – many courts hold responsible for overdoses.

Last note on cause:  Transferred intent
· MPC 2.03(2) & (3).  Where the crime requires that D injure or affect a person or property, that element of the crime is satisfied if the D accidentally injures or affects other person or property. All jurisdictions hold this.
· But this can get sticky: What if kill 2 instead of 1?  Cases are split. [notes, p 619]  Elmi, p 619, says partial transfer:  Got attempted murder for wife and 3 counts of first degree assault on children, which required intent to inflict great bodily harm on children.
· And, the problem of manslaughter.  What if accidentally kill a non-provoker?  In CL, cuts off vol man partial defense.
· Not in MPC, though.
ATTEMPT
· Attempt—Attempt sticks to a high level of Mens rea… you want to make sure that the defedantd has bad mind.. as to justify punishment when nothing was actually done. 

· We ask: 

· How much intent needed for a crime of attempt?

· how much act needed for a crime of attempt?
A.  Reasons why to punish
i. Still danger to society (incapacitation)

ii. Might try harder the second time (deterrence)

iii. Still feelings of retribution
If we punish for attempts, how much should we punish?
a.  In California, half the punishmen
b. NY – one classification below, except for drug offenses, then same punishment
c. MPC 5.05(1) – same punishment unless capital or first degree felony.  Then get less penalty – second degree felony.
a. First degree felonies are murder, some kind of aggravated rape crimes, punished by a minimum of 1-10 years and max of life; second degree punishable by max 10 years.
b. Many states have followed
What is the better approach?  
Rationale

1. Less harm to society

· Less retributive

· But isn’t that just fortuitous?

· “less harm” often means less anger

2.  Not full punishment because may inspire D to stop before ultimate act
a. Stop before you kill; if there’s the same punishment, why not just keep going?

For an attempt need mens rea and actus reus

1. Mens rea: What type of intent must D have to be guilty of attempt?
a. MPC: Intent = purpose. 
2. Actus Reus: How much must D do before attempt is foiled to be found guilty?

Smallwood v. State p 644- Need purpose to murder. Intent can be shown from circumstantial evidence. Using gun on vital part.. verbal words. Here there was none. 
· Facts: D with HIV raped 3 times without condom. Attempted murder?  
· What is the intent required?  Even though charged with attempted second degree murder, needed purpose to murder.
· An intent to kill may be established by circumstantial evidence, such as the use of a deadly weapon on a vital part of the body. Here, having HIV and unprotected sex is not the same as shooting a gun. 
· Holding: No intent for attempt. If death maybe m2 But no attempted m2. 
· Majority approach:  INTENT FOR ATTEMPT IS PURPOSE. Why? 
· Linguistic (attempting is really trying to do something)
· Moral (it’s worse, no result, so need more MR)
· Utilitarian (want to make sure this person is actually trying to hurt, and so is deserving of punishment).
MPC 5.01 on Attempt

(a) – purposely engages in conduct where D’s actions would be a crime under the circumstances as he believes them to be
· This means that D need not have mens rea as to immaterial elements.  AKA: statutory rape. Believes that V is majority age, but V is of minority age.  If V is purposely committing sex act, liability.
· -- common law jurisdictions often also abide by this
 (b) – purpose or belief will suffice where D believes that conduct will cause prohibited result without further conduct on his part

· This means that where D commits last act, purpose or belief (will suffice when the D believes they’ve committed the last act)..  
· This is an MPC position; CL likes purpose.
 (c) purpose where D commits a substantial step.. So this is when there wouldn’t be enough.. 

· Sliding scale
· EG:  Shooting at victim’s pocket to destroy documents – know that D will be killed, not purpose.  (V lives)  However, belief that V will be killed is enough for attempted murder. (contra Smallwood)
· EG, putting bomb on plane to stop it from going to England; bomb doesn’t go off.  Belief that passengers will be killed is enough for attempted murder.

Bottom line: 
· CL courts generally require purpose, but under MPC, can have attempt where there’s purpose or belief plus last act.
· Under MPC, however, if “substantial step,” when will require purpose 
· This high level of mens rea:  No attempted reckless manslaughter (MPC), no attempted invol man (CL, p 648) or negligent homicide (MPC). 
· Colorado is an exception, permitting attempted reckless manslaughter… extreme outlier in this jurisdictional approach. 

· However, p 649, overwhelming practice among courts is to permit attempted voluntary manslaughter.  
· But courts draw the line at attempted Felony Murder (cl jurisdictions obviously) – no real clear distinction here.  

Hypo:  D has gone into a bank with a gun.  Is charged with attempted bank robbery.  Entered bank with gun trying to get attention for political demonstration.  Requisite intent: to steal money using force or intimidation

· Attempt? To steal money using force or intimidation
· CL No attempt – no intent to take money.
· MPC – unless that’s the last step and there’s a belief?
3. Actus Reus

· Issue:  How much does D have to do in failed effort?

King v. Barker p 651- Practically useless case-- Shows historical indeterminacy of test: King v barker.. first step last step. 
· “All that can be definitely gathered from the authorities is that to constitute a criminal attempt, the first step along the way of criminal intent is not necessarily sufficient and the final step is not necessarily required.”  P 652

More guidance from
People v Rizzo, p 652—much favored approach in the jursidctions.. This is a majority approach.  The Dangerous Proximity to success test.  
· “dangerous proximity to success”—Argument here is that it makes it so there is an issue what is proximity to success.. so then police officers will wait until the crime has happened.. thus creating a hazard to life…. 
· Facts:  Was going to rob the guy who was depositing the pay checks. Police caught before they were going to rob. Issue:  Is this enough for an attempted robbery? Hold:  Not here. Just looking. Fails dangerous proximity test. 
· Test:  Those acts which are so near to the crime’s accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.  There must be a “dangerous proximity” to success. 
UPSHOT: This is a majority approach.  The Dangerous Proximity to success test.  
· Bell, note case p 654:  Driving out of a parking lot, following someone who promised to procure child sex, was insufficient for attempt liability.  No payment yet.
What is preparation and what is attempt?

EG, for case of Arson: Intentionally setting fire to a dwelling.

A.  First step?

· King v barker.. unlikely to qualify for actus reus for attempt.. sufficient for actus reus for attempt.. no real harm or danger yet…
· Buying matches? No.  Why?
· Can change mind
· Inefficient
· Can misconstrue
· No real harm or danger yet.

B. Last step?  Say, beginning to burn the building itself.  .. if already burning the building itself.. its very dangerous to do the last step… 
· Probably can require more:  That’s the offense.  It’s too dangerous to require last step.  
· Note that in King v. Barker, first dosing with poison was enough for attempted murder. (p 652, citing King v White).
· But last step in all jurisdictions will certainly suffice – say, where prohibited result does not occur.

C.  Dangerous proximity to success test 

· Rizzo, citing Justice Holmes in Hyde v. United States, p 653.. Belle as well. In rizzo and Belle.. victim wasn’t in place.. 

· Here, you ask:  How much is there left to do? Is there a dangerous proximity to success?
· Generally, if several critical things still need to take place, then there might not be an attempt under this type of theory.

D.  “Unequivocality” test

· McQuirter, p 604.. not a clear test… all you need is sufficient behavior to show unequivocal intent. 
· Facts: 1953, Alabama.  Black man walking near White; woman was afraid of him and ran away. He was convicted of attempted assault with intent to rape. Sheriff said that D confessed to wanting to rape her.  Issue:  Did this amount to attempt? Hold: Yes
· Looks only to supposed intent, not to proximity of assault.  Examines circumstances manifesting his supposedly unlawful intent.  If intent apparent then can be convicted.
· Unequivocality test:  Obviously really dangerous in this case.  

A version of this was used in People v. Miller, California (1935):  

· Attempted murder conviction reversed because D had a gun, loaded it, but never raised it to V, and so behavior remained equivocal. 

5: MPC Test:  5.01

2 different tests.  

A.    5.01(1)(a) (b):  Purpose or belief with last step.  Thinks that crime will occur without any further conduct on part.
a. Regarding definition of last step:  doing something “with purpose or belief that will cause [illegal] result without further conduct on actor’s part.”
B.  Purpose plus substantial step.  
a. Definition of substantial step:  5.01(2): “A substantial step which strongly corroborates criminal intent.”
United States v. Jackson p 666, 2d cir. Citing MPC

· Kind of like Rizzo (particularly on first attempt), but liability was established.

· Facts:  On June 11, one D (Allen) is solicited by an unindicted co-conspirator (Hodges) to rob a bank.  D agreed. Abandoned on the 14th because too many people. Hodges was arrested, spilled story to feds (he’s the one who is unindicted). Police surveil and see: On June 21, D’s had loaded up car, no plates, surveilling bank.  Parked for half an hour, then when went toward bank, police nabbed. 

· Issue:  Was this mere preparation or attempt? Hold:  They are guilty.
· Two elements: Intent and actus reus.
· Here:  Purpose, 5.01(1)(c). Substantial step that strongly corroborates firmness of criminal purpose.  5.01(c) and (2).
· This is related to the unequivocality test, since focus is on showing intent.
· But to safeguard against things like McQuirter, also related to “dangerous proximity to success” test.

MPC gives guidelines of what may be viewed as a substantial step

5.01(2)
· Lying in wait.. also good for MPC actus reus.. 
· Enticing victim to go to place where crime contemplated
· Checking out place, surveillance
· Unlawful entry
· Possession of materials specifically designed for illegal use or which have no lawful purpose under the circumstances
· Civilian with tear gas bomb
· Possession, collection, or fabrication of materials near the crime site
· 800 pounds of fertilizer by the federal building
· Soliciting innocent agent

Current Law on Attempt: Substantial Step. 

· About half of the states and 2/3 of the federal circuits now use a “substantial step’ test comparable to that of the MPC
Abandonment

· IN jurisdictions that have a last step test.. the abandonment test does not make any sense.. reason it bc if someone does everything they possibly could do to do an offense… then there is no way they abandoned. 

· However with a first chance test.. this can sometimes make an affirmative defense.. Helps give people a way out if they end up not committing a crime. 

· Abandonment has to be fully voluntary… has to be a complete renunciation.. they are really all the way out… not carrying the ropes back home. Not just to postpone…. 

Some states and MPC allows:

5.01(4): D has an affirmative defense if


a. abandoned the crime or otherwise prevents it


b. fully voluntary

c. under circumstances manifesting a complete renunciation

d. not just to postpone 

- or to injure someone else

- or because aware of increased risk of detection or because crime harder than you thought

Otherwise known as renunciation 

Traditional approach to renunciation: Not a defense.  That’s why there was a last step test, to allow people a chance to change their minds.

Prepatory Acts:  book notes that some preparatory acts are themselves substantive offenses – burglary, assault, stalking.

Review of Attempt
A. Debate whether to punish as severely

1. Less harm to society

2. Maybe D changed his mind

Vs. 

1. It is only pure chance that there is no harm – need safeguards

B. Variations in amount of punishment

Cal = ½ crime: Half highest term for completed offense

NY: One classification below that for comleted crime except for certain offense like drug offenses – then, same

MPC: Same grade except in capital cases, then it is a second degree felony.

C.   Standard for attempt offense

--address two main concerns

*  Enough harm or risk of harm to society that it makes sense for law enforcement to get involved
· D’s criminal intent is clear, so need of punishment
1) Mens Rea

· –Need specific intent to commit the crime

· Purpose to achieve the criminal result

· Note: for murder, means higher intent level for attempt than completed crime

· Purposely instead of super recklessly

· Smallwood
· However, MPC ratchets down the mens rea required where last step 5.01(1)(b): Belief plus last step

· Note: D does not have to intent circumstances that are not otherwise material to the crime. EG, still does not need to know non-material elements.

2.  Actus Reus
What is the base minimal condut required for attempt?

5 possible standards

· First act

· Last act

· Justice Holmes’ dangerous proximity to success test

·  Unequivocality test

· MPC  2 tier test:

a. Purpose plus substantial step strongly corroborative of firmness of D’s criminal intent 5.01(1)(c) and (2)

b. Purpose or belief with last step 5.01(a) and (b)

Renunciation—aka abandonment.. 
CL: Did not necessarily recognize, instead used last act test.

MPC: Recognizes, but makes an affirmative defense and requires:

Complete renunciation

Fully voluntary

- not because risk of being apprehended or crime too hard

- not because waiting or changed target

Note: May still be guilty of lesser crime.

N.B. FELONY MURDER WILL ATTACH WHERE ATTEMPTED FELONIES CAUSE DEATH, SEE CPC 198 P 446

N.B.  MISDEMEANOR MANSLAUHTER DOES NOT ATTACH ON ATTEMPT, SEE CPC 192B AND C PPS 446-447

King vs barker.. said first dose of posion… this counted.. but is the first step test………… 
Accomplice liability (complicity)

3 theory’s of liability
1) The cause  theory: “garden variety homicide.”


a. D committed an act with illegal mens rea that killed V.  MPC and CL.

2) CL Felony murder/misdemeanor manslaughter
a. D committed a felony or attempted a felony, lead to death. 
b. Or, misdemeanor committed by D and a V was killed.  (no attempted misdemeanor)
c. N.B.  In FM:  If others are accomplices, then they may also be held according to the dictates of “in furtherance.”
d. Agency: see if they are accomplices.. yes they are agents… THIS IS CL THEORY>. MPC HAS NO FM
e. An accomplice is an agent of their co-defendant.  Complicity analysis, then, would be appropriate in an agency analysis.
3) Accomplice Liability

Accomplice Liability CL theory

· (MPC creates a rebuttable presumption)
· In a homicide context: D did not cause the death.  But D was an accomplice in the killing. Can be held liable if had sufficient mens rea, and committed enough conduct to qualify as an accomplice.  D’s liability will track that of the principal, or “triggerman/woman”
1) Actus Reus

a. Aiding (providing a weapon) or abet (can be saying stuff.. hit em harder..etc)… 
i. This is helping or encouraging

· According to the MPC, 2.06(3)(a) (i-iii), actus reus is

· Soliciting or

· Aiding or agreeing or attempting to aid

· Or, having a legal duty to prevent commission of an offense, fail to do so
b. Soliciatiaon

i. That will be found in MPC 5.02
1. A person is guilty of solicitation to commit a crime if, with the purpose of promoting or facilitating its commission, he commands, encourages, or requests another person to engage in specific conduct which would constitute such a crime . . . 
2. So, both aid and/or verbal encouragement qualifies as the AR
2) MR
a. Traditionally, and according to the MPC, need purpose both to aid and that the crime succeed
i. MPC will have a high bar here, purpose MPC 2.06(3)(a)
ii. Hicks will agree – need purpose (MPC)
iii. Gladstone will also be in accord – need a purposive attitude, need a nexus between the accomplice and the principal (MPC).. 
iv. Federal S Ct in Rosemond requires less:  D must have “advance knowledge” (KNOWLEDGE PLUS TEST) accompanied by a “realistic opportunity to quit the crime.” 
v. Some cl jurisdictions will also allow a lower mens rea where the offense aided is very serious – a la Fountain, requiring knowledge. 
vi. But other cases, like Luparello will extend to arguably a negligence test.. LOOKS AT FORSEEABILITY… 
vii. And NY and other jurisdictions will punish – via misdemeanor – for criminal facilitation; requiring only the belief that that it is probable that you are rendering aid to a person who intends to commit the crime, and engaging in conduct that provides such a person with the means or opportunity for the commission thereof and which in fact aids such person to commit a felony.    
DO NOT NEED CAUSATION FOR ACCOMPLICE THEORY

Accomplice Terminology

· A principle is known as the triggerman… this is the person who empbodies the event.. the person we are worried about is the accompliss.. 
Accomplices are treated like principals.  They are eligible for the same punishment.  Why?

· Everyone helped crime occur

· The more people are involved, the more likely the crime will take place the way that the d’s imagined it

· There’s an injustice if you just hold the last person responsible

· Marginal differences in responsibility can be dealt with in sentencing

Case Law on Accomplice Mens Rea

Hicks v United States  p 695- TO HAVE ACTUS REUS, WORDS ARE ENOUGH, IF NO WORDS,  MUST SHOW PRIOR AGREEMENT AND PRESENSE, AND FOR MENS REA, D MUST HAVE HAS ACTUAL INTENTION TO AID AND ABET. 
· Facts:  Hicks indicted for murdering Colvard, a white man, who was shot by Stand Rowe.  (Rowe killed by officers on arrest). Hicks’ role in the event: Late after a party; Hicks riding with victim Colvard; Rowe sees them; Hicks gets off horse and Colvard goes up to Rowe; fight between Rowe and Colvard.  Hicks goes up to 2 men and laughs (why?); Hicks tells Colvard to take hat off and die like a man after taking his own hat off.  Rowe shoots Colvard.  Hicks and Rowe ride off together then split up after.
· Issue: Was Hicks an accomplice to the murder?
· Hold: No. Bad jury instructions.
· Analysis:  
· Actus Reus:  Speaking words enough? YES IT WAS… VIA HICKS WE KNOW.. Court assumes yes.  Giving encouragement is the AR. 
· What about mere presence?  p 697, court says that if there was a prior agreement to help, then presence would be sufficient for AR for accomplice liability… could get a fact pattersn.. where hicks.. decides to just show up and watch someone get killed.. stands by doesn’t say anything no prior agreement.. no mens rea.. makes them unnatractive but not accomplices.. 
· Mens rea – there’s a problem with the jury instructions
· Trial court said that if D intentionally said words that encouraged Rowe to kill V, then the D is presumed to have intended that effect and is responsible.
· Court says this is wrong because D must have the actual intention to aid and abet killing in order to be liable.  
· Did D have intent to aid murder here?
· D took off his own hat; looks like he might have been speaking in desperation and preparing himself for death .. court says there is insufficient intent.. bc he took his hat off bc he thought there would be a killing. 
How can a prosecutor show intent to help?

· Motive, manner, words’ effect, stated intent, prior conduct

Questions:

· What if Hicks is just present, and didn’t say anything? Could be enough if correct intent and prior agreement
· What if Hicks just goes along to enjoy spectacle? Bad but not enough. Must encourage or help.

· What if yells attaboy? Yes, that’s enough.  Encouragement is sufficient.

· What if privately decides to help if necessary? If no communication to triggerman (principal), insufficient AR.  Plenty of MR though.
· However, if a sheriff, being a passive bystander would be enough if coupled with intent to aid.  See MPC 2.06(3)(a)(iii)…. But if there was a duty (like the ones weve heard before).. you have an intent to aid.. 
· What if he tells Rowe that he will help and then just stands there? Yes.  AR, presence plus prior agreement, and intent to aid.
· What sort of intent exactly do you need to be an accomplice? Purpose.  This is the MPC rule, and the majority common law rule. See MPC 2.06(3)(a): need purpose to promote or facilitate offense.  
United States v Gladstone p 698.. A GLOSS on PURPOSE.. MUST HAVE NEXUS to accomplice;  

· Facts:  Thompson visited D at home and asked to buy marijuana.  Thompson was an undercover agent totally wasting his life by narking on pot dealer at school.  D gave Thompson Kent’s name as a good drug dealer.  D drew Thompson a map on how to get to Kent’s house.  Thompson bought marijuana from Kent.  No evidence of any communication between D and Kent.D found guilty by jury of aiding and abetting Kent in sale of marijuana.

· Issue:  Was D guilty of aiding and abetting?  Did he have a proper mental state?

· Holding and Analysis: No.  Ct says the D must have had an actual association with Kent, some sort of connection to the drug dealer beyond merely having communication with Thompson which might result in criminal activity.

· P 699: “A nexus between the accused and the party whom he is charged with aiding and abetting in the commission of the crime is missing.”

· This is the Gladstone takeaway:  Nexus as part of accomplice MR and AR. A gloss on purpose.
· Id.:  Quotes Learned Hand:  Need a purposive attitude toward crime. << KNOW THIS ON THE EXAM.. LITTLE BITS OF LANGUAGE. 
Why do we require purpose? Concerned about overdeterrence
What would be necessary to find Gladstone guilty?
· McKeown p 700, presence and communication with seller can change everything; Washington courts later distinguished Gladstone from a case where D was present at scene of sale and had personally contacted her seller. Nexus. 
HOWEVER, SOME COURTS LOWER THE MENS REA WHERE THE CRIME LEVEL IS HIGHER
THIS IS NOT AN MPC APPROACH
P 703 n. 4.  Fountain case.   7th Circuit.  .. IMPORTANT DATA POINT FR KNOWLEDGE PRIVIDING SUFFICIENT MENS REA.. FOR COMPLICITY……….. D saw principal being led down a corridor by a guard, V.  Principal thrust his hands through bars of cell.  D lifted shirt to show knife in pants.  Principal used the knife to kill guard.  D convicted of aiding and abetting murder of guard.  D would have argued that did not have purpose to kill guard but only to help free principal.  Not necessary according to case.  Posner says that knowledge is enough in major cases like murder, though not minor ones like prostitution.  

Federal S Ct splits baby in 2014 between purpose and knowledge. So, “advance knowledge” accompanied by a “realistic opportunity to quit the crime” is required instead.

Rosemond v United States, USSCT 2014 p 705

· Facts:  Rosemond and co-D accompanied Perez on sale of marijuana.  One of the three men fired a gun. C charged with Section 924(c) – using a gun in connection with a drug trafficking crime, or aiding and abetting that offense.  No clear evidence who shot gun.  But all aided drug endeavor.  

· D court instructed that D could be found guilty of complicity if D 1) knew co-D used a firearm in the drug trafficking crime, and 2) knowingly and actively participated in drug trafficking. 
· Here, the court observes (p 705) that previously it had deemed knowledge sufficient for complicity where they had “full knowledge of the circumstances constituting the criminal offense.”  (so, looked like Fountain) But now, amps that up:  holds that knowledge is the standard – but need something else, too: Knowledge plus.  There must be Foreknowledge sufficient to back out.  This seems like a way to back into intent.
· Again, splitting the baby.
· It’s not hope and wishes and heart’s desire:  It’s knowledge and moving forward with that knowledge.  
· Alito:  Dissent.  Says the difference between purpose and knowledge is slight and so the schism in cases, barely alluded to by majority, doesn’t matter. Problem is the “opportunity to withdraw” rule.  Says that this confuses motive with intent.  A person who sees a gun in a co-D’s pocket at the last second knows the gun is there; but if there’s a chance to run away, then we know that his “heart is not in it” – which is utterly irrelevant in mens rea analysis. 
· Looks like the Court is now moving to the suggested-but-failed MPC approach: Knowledge plus active participation. Except, the test here is realistic opportunity to withdraw.

Lower forms of Mens Rea/ Facilitation-type of offenses
You see on p 701, that the MPC drafters experimented with a lower level of mens rea for complicity, being knowledge paired with the AR of “substantial facilitation”

Rosemond appears to be adopting that stance

OTHER FACILITATION-LIKE CRIMES:  JUVENILE GUN POSSESSION, MATERIAL SUPPORT TO TERRORISM, AND MONEY LAUNDERING pps 709 ->

1) Juvenile gun possession – what do you do with the person who got the kid the gun, who later used it?

Colorado makes reckless provision of a handgun to any person under the age of 18 years punishable for up to 18 years imprisonment under this felony statute.  NOT an accomplice theory – but a way of handling the suppliers of guns.  Less punishment than murder, however.


* Columbine, 1999; Mark Manes received 6 yrs

[my independent research indicates that age here is material]

2) p 710:  Material support to terrorists – punishable by up to 15 years if no death occurs and life if it does.
· Actus reus:  Providing “any property, tangible or intangible, or service, including currency or financial services, lodging, training, expert advice or assistance, communications equipment, lethal substances, personnel (including oneself) and transportation, except medicine or religious materials.”  

· Mens rea:  Knowing provision to “terrorists” or “foreign terrorist organizations”
· Holder v. Humanitarian Law Project [ S Ct, 2010] p 710:  Trying to train “designated terrorist groups” in nonviolent struggle tactics violated this law, because it was “training” and “expert assistance.” No need to prove intent to further illlegal ends.  Knowledge about connection to terrorism was all that’s required.

3) Money Laundering

· 18 U.S.C. Section 1956: “Crime punishable by up to 20 years to conduct [any financial transaction] knowing that the transaction is designed to conceal the proceeds of specified unlawful activity.”  
· Don’t have to prove that D knew the particular offense from which the monies were derived

· Book editors note that this can create significant hardships for folks who banks and accountants think are suspicious

Accomplice Liability for non-purposive crimes
The law we’ve studied so far makes it looks as if D can only get accomplice liability if has purpose regarding result, like purpose to kill.  But the following cases show that defendants can also get accomplice liability for non-purposive crimes.

State v McVay p 714

· Facts:  Explosion on a ship.  Kelly, who worked in some directorial capacity on the steamer, is “accessory before the fact” to captain and engineer.  Several hundred passengers.  Boilers made steam, made too much.  3 people died.  Principals convicted of criminal negligence -- manslaughter.
· DEFENDANT MAY BE FOUND GUILTY FOR COMPLICITY WHEN THEY WERE AN ACOCMPLICE FOR CONDUCT THAT CAUSED A RESULT.. FI THERE WERE A RECK:ESS MR THE RESUlt. THIS IS CL AND MPC/ 

Issue: can you get accomplice liability where the offense is one of negligence? Hold:  yes

Though accomplice liability requires “malice” and “premeditation,” (aka, high levels of m.r.) “There is no inherent reason why, prior to the commission of such a crime, one may not aid, abet, counsel, command, or procure the doing of the  unlawful act or of the lawful act in a negligent manner.  A premeditated act may be involved in such unlawful homicide.” P 714.

MPC 2.06(4):  “When causing a particular result is an element of an offense, an accomplice in the conduct causing such a result is an accomplice in the commission of the offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.”

So, for non-purposive offenses:

1) Accomplice in the conduct causing the offense?

a) MR: Intent to aid, intent that “conduct causing result” succeed

· Apply Hicks and Gladstone to conduct; need a nexus

b) AR: Did aid, solicit, attempt to aid, encourage, etc. conduct

And

2) Has culpability with respect to that result that is sufficient for the commission of the offense

· In McVay, the defendant had purpose that principals create risk of steam (MR re conduct leading to the result), encouraged steam (AR), and had gcn with respect to result (death).  Thus, can have accomplice liability for involuntary manslaughter.

What must D know about attendant circumstances?

· D accomplice’s necessary awareness of attendant circumstances will track that of the principal.  Where Principal can have a mistake of fact defense, so can D accomplice.  MPC leaves this somewhat ambiguous, but this is how it generally tracks.
Commonwealth v. Roebuck p 715- In line with McVay
· Facts: Victim lured to an apt complex, where ambushed, shot, and killed. Defendant orchestrated ambush but did not shoot. Since he didn’t physically kill, prosecutor relied on an accomplice theory.  The trigger men had received third degree murder. Like manslaughter. 

· Court said:  No, can get complicity for third degree murder

· Penn state (this jurisdiction) mirrors MPC 2.06(4):  When causing a particular result is an element of an offense, an accomplice in the conduct causing such a result is an accomplice in the commission of that offense if he has the requisite mens rea for the result.
· MPC rules for being an accomplice, 2.06(4) – purpose to aid in conduct that leads to a prohibited result, and mens rea as to the result that satisfies the crime (GCN). 
· Note that 2.06(4) liability can exist even if co-defendants are hostile to one another

People v Russell p 719- THE EXAM q
· Facts:  Three D’s engaged in a gun battle on the mall of the Red Hook Housing Project in Brooklyn.  They were trying to kill one another.  Patrick Daly, educator, killed in crossfire.  D’s all charged with second degree murder. No dispositive evidence whose gun fired the bullet that killed V.  Nevertheless, all convicted on evidence that each intentionally aided the other in the accomplishment of the crime.

· Issue: Are they all accomplices to this murder? Did they intentionally aid each other to engage in mutual combat when they just looked like they were trying to kill each other?

· The fact that they are enemies doesn’t take away their complicity… 

· Holding, analysis:  Yes. Liable.  An actor who shares in a venture and unjustifiably, voluntarily and jointly creates a zone of danger are each responsible for his own acts and acts of others.
· Look at cause.. But for.. a barrage… wont destroy but for causation. It is slightly possible.. but maybe not. 

So, analysis of Russell:

3 different ways to analyze homicide liability

A) Homicide? Garden variety

AR? Vol

MR? m2 malignant heart

Cause?  Yes, Atencio, Peak, McFadden.  Joint conduct can cause.  But, Warner-Lambert – here, we don’t know whose bullet killed.

Maybe some transferred intent?

B) FM?

What’s felony?

Assault with a deadly weapon?

Accomplices in this felony, assault with a deadly weapon? Are they aiding and abetting each other? Or hostile to one another, and not accomplices?  Russell indicates that hostility does not dash complicity if creates danger to third party.

So, yes.  One of them shot the bullet that killed.  The other 2 are accomplices to that assault with a deadly weapon.

Limits

Cause? .. not an issue.. its not disputed that one killed and that he is responcible for the actor under complicity……. 

Inh dang?.. yes inerhantly dangerous

Merger? Problem here under both regimes, classic (But, Robertson) and Chun – it’s assaultive, so no. SMASH KILLING… no separate feloniouse urpose.. but best exam will show the Robertson case… THIS IS THE ONLY PRAYR TO GET OVER THIS.. cant prove that bullet came from D’s gun.. a

Furtherance?  Are they agents? That is, are they accomplices?  Russell indicates yes.  See above analysis.  Proximate cause? Yes

· Unless we go back to Robertson, this is going to merge, no fm

· We have established that he is an agent for the purposes of the in furtherance doctorine.. for assault with a deadly weapon… 

3) Guilty on the 2.06(4) theory of accomplice liability?  That is, complicity to M2?

a. 3 possibilities.. 

a) Accomplices in conduct that caused result?  [That one of them caused the result is not disputed]

mr

Intent to aid conduct? Nexus?  Russell says yes.  They are certainly associated.

Ar

Aids or abetting?  Yes, encourages through own action.

b) Mens rea with respect to result?

Malignant heart.

Don’t have to prove that any particular offender directly caused death.

You see thus far in most cases that D’s mens rea is identical to that of triggerman’s.

· Hicks (take of fyour hat and die like a man), Gladstone (Marijuana case)– because doesn’t have same mens rea – no purpose, doesn’t get liability.
· McVay (grossly criminally negligent), Roebuck (grossly criminally negligent), Russell (bad hard)– all accomplices and principals possessed same mens rea. Purpose as to conduct leading to prohibited result (making steam, ambushing, shooting), and then GCN (McVay, Roebuck) or malignant heart (Russell).
However, what if it looks like a co-defendant is going off the rails and is doing something so much more culpable than accomplice ever imagined?

· If Triggerman asks D accomplice for a screwdriver and D thinks that Triggerman is going to use it to break into an ATM, but Triggerman uses it to kill V – no liability re complicity under cases thus far studied. 
· Under Hicks and Gladstone, doesn’t have purpose for offense.
· Under 2.06(4), doesn’t have requisite mens rea for the offense – here, maybe helps with conduct, but doesn’t have mens rea for the result of the offense, which is premeditated murder.  
· Rosemond and Fountain (moved below the knowledge standard) do allow some disjunction between mens rea of principal and accomplice.  If agree not to use guns, but then co-D brings one – liability if there’s opportunity to withdraw and doesn’t take under Rosemond.  Fountain required knowledge for serious offenses.
· Other jurisdictions have required far less than even Rosemond or Fountain. They have permitted liability under the “natural and probable consequences” position
LUPARELLO is a non-MPC approach, and, within the common law, a non-Hicks and Gladstone approach.  It is also permitting a lower mens rea than Rosemond or Fountain.

It is a severe approach approved of by many jurisdictions, however.  
People v Luparello p 719

· Basically, if D associates self with dangerous people and is dumb – can be found liable for whatever they do . . . A variant on the CL position – not MPC
Facts: D wanted to locate Terri, former lover who’d deserted him. Wanted to find out whereabouts from Mark Martin, friend of Terri’s husband.  So he enlisted the help of several friends, asking them to get info “at any cost.”  Visited Martin but failed to get info.Next day, without Luparello, friends visited Martin again, armed with a gun and a sword. Killed Victim Martin.  
· Luparello charged with first degree murder on an accomplice theory.
· Based on Hicks and Gladstone and even 2.06(4), should liability be had?
· No, insufficient evidence of premeditation to kill.  “At any cost” may indicate malignant heart or perhaps gcn.  
· But here: Court rules that D may be charged as accomplice to first degree murder because he put the killing in motion.
· P 722:  “Liability is extended to reach the actual crime committed, rather than the planned or “intended” crime, on the policy that aiders and abettors should be responsible for the criminal harms they have naturally, probably and foreseeable put in motion.”
· This theory is just as powerful as felony murder to achieve liability.
· Concurrence:  Defendant was negligent.  The “foreseeable consequences” and FM doctrine are both outmoded and logically indefensible.

Roy v U.S. p 724 – keeping the natural and probable consequences approach but refining it to require an offense that is in the “reasonably predictive range” of agreement.

· Facts:  Miller, police informant (also a criminal, though), approached Roy in order to make undercover buy of a handgun.  Roy said come back later with $400.00. Miller came back with money and Roy referred him to Ross, who took him to another area. There, Ross gave Miller the gun while Miller counted out the money. Then Ross took gun back and robbed Miller of money.  Avenge for Miller sticking up Ross’s own group. Roy not there. Roy convicted as accomplice to robbery.
· Issue:  Is Roy an accomplice to robbery under the natural and probable consequences approach?
· Hold, reasoning:  Court says no.  First, court says that the “natural and probable consequences” approach as defined under Luparello has no “limiting principle.”
· So, limits it:  Natural and probable consequences here are those within a “reasonably predictable range” imagined by complicity, not just anything that is “conceivable.” P 725
· Bringing this somewhat more in line with classic position – MPC, “fairly envisaged in the purposes of the association.”

OK – another issue regarding accomplice liability.  When can you run away and cut off liability?

Abandonment:  2.06(6)(c)

In order for abandonment to be effective, need to terminate prior to commission and 

· Wholly deprive complicity of effectiveness

· Or call the police or make a proper effort to stop the offense

No real data points in book for this.

****

Actus Reus for complicity

Recall MPC: Actus Reus- Aiding

This is helping or encouraging

· According to the MPC, 2.06(3)(a) (i-iii), actus reus is

· Soliciting or

· Aiding or agreeing or attempting to aid

· Or, having a legal duty to prevent commission of an offense, fail to do so

Solicitation

· That will be found in MPC 5.02

· A person is guilty of solicitation to commit a crime if, with the purpose of promoting or facilitating its commission, he commands, encourages, or requests another person to engage in specific conduct which would constitute such a crime . . . 

· So, both aid and verbal encouragement qualifies as the AR

Data point for actus reus in complicity:
Wilcox v Jeffries p 727- easy to write off bc u are cray xenophobes.. but some jurisdictions have made knowing presense at dogfights or drag racing.. an accomplice liability.. this creates a wde net for defedants.. may have class and race implications… 

· Facts: Jazz player in England, plays illegally.  D is a music writer, goes and listens, and is deemed an aider and abettor. Extreme case.
· Very little actus reus.  Tons of mens rea, traditionally. That’s the balance that the traditional approach strikes.
· Note, p 729 – knowing and intentional presence at dog fights or drag racing have also been deemed actus reus for complicity in those cases in a vast majority of jurisdictions.

How significant does the aid have to be?

· MPC – if, with purpose of promoting or facilitating the crime, encourage another person to engage in specific conduct which would constitute such a crime – then, enough.

· See that this was rejected in the New Bedford gang rape scenario, p 729; may go too far for some people, though defendants having yelled “go for it” could showed sufficient mens rea of purpose and it is encouragement.

Attorney General v Tally, Judge, impeachment proceeding, p 730

Complicity doesn’t have to cause the crime: complicity is not a causation theory
· Facts:  Ross had had sex with Tally’s sister in law.  Her brothers, the Skeltons, followed Ross to the nearby town to kill him.  Tally went to the local telegraph office and learned that one of Ross’s relatives had sent Ross a telegram warning him.  Tally sent his own telegram to the telegram operator where Ross was, telling him not to deliver the warning to Ross.  Operator received both telegrams and failed to deliver the message to Ross.   Ross was killed by the men. 
· Issue:  How much effect need the complicity  have had?  Arguably, Tally didn’t really make anything happen.
· Court here says that’s enough.  If you even deprive a person of one chance at life, that’s sufficient, even if there is not causation.  So, under that, accomplice liability in Wilcox and also in the gang rape scenario.  
· However, there either had to be a prior agreement, or the co-defendants had to know of aid.  If they have not been emboldened by Tally, no complicity.  Need Nexus.  Like Gladstone.  
· SO NO CAUSE… Why?
· Because complicity adds to the probability that crime will occur, can also make the crime more savage, can also deprive V of chance at life or escape.  Deterrence and retribution.  Also, crimes where there are helpmeets of this kind can be catastrophically more dangerous.

[Note that complicity requires that the crime be committed.  2.06(3) makes you guilty of the entire offense. ] 

However, where there complicity behavior but no crime committed, note that this can be charged as an attempt under 5.01(3)  … 1292…. A person who engages in conduct.. the complicity under 206.. if crime is guilty of an attempt although its not committed… this is an engine of liability… then you can get attempt.. 

Lecture on Omissions

· n. 3, p 732

· Will be liability as accomplice if you have legal duty to prevent offense and fail to do so with purpose of facilitating the crime.  Like a police officer who stands out of the way. MPC 2.06(3)(a)(iii)

Or a parent:

People v Stanciel, p 732-3

· D violated a court order and did not keep Principal killer from daughter.  Charged as an accomplice to murder.  Authorized Principal to discipline the child despite his past and ongoing abusive behavior.  Complicity AR was established.  

· We have a proximate cause problem… DEFENSE CULPABLE.. SHE IS NOT HIM.. SO WE COULD HAVE AN ISSUE W.. 

· Relationship between the Accomplice and the Principal

· There must be a guilty principal before there can be an aider and abettor.  If Principal has not committed the crime, accomplice should be freed.

· But Principal can be acquitted in own trial, Standefer p 740

· .. IF SOMEONE WAS SMOKING DOPE AT HOME.. DOESN’T MEANT THAT THEY CANT BE AQUITTED FROM A DEFENSE… IF THE PRINCIPLE WAS AQUITTED….
· ^^^^ THIS IS THE TEST. THIS IS THE EXAM.

What about where there is a so-called “feigned accomplice?”

· In Hayes, someone who was working with someone trying to sting him in a burglary of a shop found not guilty of burglary.

· In Valden 735, someone who was working with an undercover agent who seems to have gone off the rails was found guilty of complicity re: illegally shooting foxes.

Snell takes up.. he can shoot as many burds at once.. discent says.. the majority approach.. haye

State v. Hayes, p 733

· D appeals from a sentence of 5 years’ imprisonment for burglary and larceny.  D proposed to Hill that they burglar a general store.  Hill was a relative of the owners of the general store, wanted to sting D.  D and Hill go to the store together.   D raises window and helps Hill climb through into the building.  Hill hands him a side of bacon.  They are arrested.

· TC instruction:  D was guilty of burglary if he, with a felonious intent, assisted and aided Hill to enter the building, nothwithstanding that Hill had no such intent.  

· Issue: Can D be liable of complicity with feigned accomplice?

· Court says no.  Hill committed no crime in entering the warehouse.  So his act can’t be imputed to D and turned into a burglary.  

· Cites State v Jansen,p 734: The act of a detective not imputable to the defendant, as there is a want of community of motive.  
· Here, D did not commit every act necessary to make up the crime, Hill did.  He didn’t enter the warehouse, so didn’t commit the crime of burglary.  
· Did steal bacon, though.

contra

P 735 Vaden v State –

· Fish and wildlife protection agency gets a tip that hunting guide Vaden is promoting poaching by his customers.  Send undercover agent, Snell.  Vaden pilots the plane, and maneuvers it to facilitate Snell’s shooting.  Snell shoots and kills four foxes, illegal.  Vaden convicted as accomplice, of taking foxes from an aircraft and hunting during closed season.  

· S Ct of Ak affirms conviction.  D tries to argue that Snell committed no crime because granted law enforcement immunity.

· S Ct says Snell was not justified.  Also says that if Snell were protected, that is a protection personal to him – flouting the “need a guilty principal” rule.  
· Dissent says that the longstanding rule is that D’s don’t get aiding and abetting in these circumstances.  Policy – potential for abuse by law enforcement officers is massive. They can just run around doing all these crimes while others stand around and then get the main charge.  
· Dissent is the majority approach.  Just as fyi, Defendants can get attempt under these sorts of situations. MPC 5.01(3)  
CONSPIRACY

MPC 5.03
· Conspiracy is an agreement between two or more people to commit an illegal act.
a. Does not require substantial step

b. Separate crime in and of itself
· Very expansive doctrine:  One of the most powerful weapons in prosecutor’s arsenal.  Once conspiracy exists, conspirator may be punished for a great many offenses committed by co-felons.  (not in mpc) Need:

1. Actus Reus:  agreement and overt act

2. Mens rea: Purpose according to most sources (including MPC) but some jurisdictions go down to knowledge in some circumstances

Punishment:  

· Federal law:  For felony object offense, up to five years, regardless of seriousness of object offense
· Can get more for the conspiracy than for underlying offense
· MPC:  Punishment for conspiracy same as that authorized for the object crime, except in case of most serious felonies.  Most serious offense goes down one level:  First degree felony to second (like attempt (and solicitation)).
1. Agreement: Actus Reus

· Does not have to be a formal agreement typically.  Following case shows majority, however, requiring some hard evidence, while dissent is convinced that there is an implied tacit agreement.
Perry v. State p 749- Need A LOT of evidence to find conspiracy. Parallel action does not create conspiracy. 
· Child rape case. 8 year old child.  Small home.  Actual rapist, Young, funded family – Perry, Mary, Patricia (mother in law of D), and victim, E.P (also 2 sons).  Sexual relations with husband-wife.  Slept in bed with 8 year old child, known sexual offender by parents.  Wife had seen Young sexually abusing daughter and had told Perry about it.  Young bathed daughter.  Small house.  No evidence of direct agreement between Perry and other conspirators in selling child for sex, according to majority.  
· Majority opinion requires more evidence of agreement.
· Dissent says “strong evidence of tacit agreement.”

· Why did they court decide.. that they said there needed to be more evidence? Because conspiracy is such an expansive doctorine… and you can be liable for the outcome of conspiracy in a lot of jurisdictions…. On test say.. tacit agreement may be established in some cases.. 
Parallel action does NOT create conspiracy liability.  NOT guilt by association. Common action does create conspiracy liability. A riot where people all behaving violently does not create a vast conspiracy.
Note that in note case, United States v. Garcia, 9th Cir. 1998, p 753, court requires parties to “work together understandingly, with a single design for the accomplishment of a common purpose.” – there was gange behavior.. violence in the street. Not guilt by association.. must have a common porpose. Work together. 
· Is this guilt by association? Or is it working together understandingly?

· Ninth circuit says not guilt by association.

Overt Act – need not be illegal.. defendant has a conversation.. they can be guilty for everything.. an overy act.. 

What is it?  

a. An act to show that the conspiracy is off the ground

b. need not be illegal and can be committed by co-conspirator.  

MPC  5.03(5):  “overt act to have been done by him or by a person with whom he conspired.”

c. Will happen at beginning of events

d. Must be to further plan
e. MPC requires overt acts except for the most serious offenses, see MPC 5.03(5).  (not first or second degree felonies).  

Why is an overt act a good idea?
· Otherwise just bad thoughts

· More sure a crime will happen

· Better use of resources

Supreme Court said that in federal money laundering conspiracy statute, if silent as to over act, will not be read in. Whitfield v. United States (2005) p 754.

· where they do insist upon it.  U.S.  v.Bertling – just part of same conversation where agreement made. P 744—there the feds said that having a conversation.. and continuing to have a conversation.. is a sufficient overt act.. this is a DEMINIMUMS overt act… 

Maine is an outlier and requires a substantial step. Not just speech.  P 755.

2. Mens Rea

· Traditionally purpose.. in the MPC its purpose.. 
· However.. Some jurisdictions go down to knowledge in certain circumstances, when intent can be inferred from that knowledge.

People v. Lauria p 756== Knowledge + stake in it, or Knowledge and offense is horrible.. then enough to get Mens Rea… THIS IS MINORITY APPRACH THOUGH. 
· Facts: D operated a telephone answering service, knew that prostitutes used.  Indicted for conspiracy to commit prostitution.  Trial court set aside indictment for lack of reasonable or probably caused.  Affirmed.

· Issue:  Did D have the requisite mental state for conspiracy when he knew that some prostitutes were using his service?

· Hold: No
· Analysis:  In the case of a less serious offense, the intent required to sustain a conspiracy conviction will be inferred from knowledge where

· There is direct evidence that D intends to participate (looks like purpose) Or

· We may infer such intention based on knowledge plus
- Special interest in the activity 

· *charging more than worth

· *no legitimate use for goods

· *unusual volume

· Or if no legitimate use for the goods… 
· (say, of antihistamines, which can e used for meth manufacture)
Here, insufficient evidence of having a stake in the venture.

Court also says that knowledge alon may be sufficient in the case of an offense with an aggravated nature … 
This persons purpose was not aid and abette.. his objective was to run an answering service.. 

· court says knowledge as a standard… in some cases it can suffice.. 
HOWEVER MPC REQUIRES PURPOSE

5.03(1) – JUST LIKE ACCOMPLICE LIABILITY

P 762 Most states require purpose, even where offense is serious.

Lauria thus gives a minority approach, allowing knowledge to suffice where it shows “intent” to further criminal conspiracy, or where crime serious
CONSPIRACY AS ACCESSORIAL LIABILITY – This is the majority approach.. 

Pinkerton v. United States p 766 D responsible for all reasonably foreseeable acts of co-conspirators in furtherance of conspiracy.  “Pinkerton rule.
· Famous S Ct Opinion Facts:  D were brothers (Walter and Daniel) who lived together on Daniel’s farm. Both found guilty of conspiracy and substantive tax code offenses even though no evidence to show Daniel had participated in the commission of the substantive offenses. Ct upheld convictions.

· What was conspiracy?  Not to report profits to IRS from unlawful whiskey business 

· What were the substantive offenses?  Tax violations; running illegal whiskey business.  
· Issue: Hold Daniel guilty of substantive counts even though he did not directly participate in them? Is he guilty of conspiracy.. or also what comspiraters do? Hold:  Yes
· Analysis: D responsible for all reasonably foreseeable acts of co-conspirators in furtherance of conspiracy.  “Pinkerton rule.”
· Does this have anything to do with purpose? No he doesn’t need purpose.. also not that he had knowledge.. also not weather he was reckless.. the defendant is responcible for all reasonable forseeable acts.. we’ve been working really hard.. to try and amtch up 
a. Conspiracy is a continuing crime

Hyde quote from p 767:

· You are still conspiring until one disavows themselves.  
i. What is the theory?

· Agency: responsible for acts of co-conspirators
· Must be “reasonably foreseen as a necessary or natural consequence of the unlawful agreement.” This looks like negligence.  It is.  Low level of mens rea.
· Dissent: Accuses court of creating notion of “partnership in crime” because of verbal agreement and says this is broader than vicarious civil liability.
· The MPC does not agree with Pinkerton.. they thought all jurisdictions love pinkerton. Most do but not all.

MPC DOES NOT HAVE PINKERTON RULE

· MPC:  conspirators not liable for offense, just conspiracy (5.03)

· MPC – D might be accomplice to those object offenses, but only if had purpose and aided or abetted.  But conspiracy does not hook D for object offense.

Abandonment

c) At common law could not uncommit the act. You were stuck.  MPC and Feds and other jurs permit. Abandonment and renunciation:  Cuts off liability after abandonment

d) Feds:  p 782 -- D must commit an affirmative act inconsistent with the conspiracy and communicated in a manner reasonably calculated to reach co-conspirators.
a. So in hypo above when person got scared and stayed home and watched tv instead of robbing the bank… not a direct communication.. 
e) MPC 5.03(7)(c) – either tell co-D’s or police of conspiracy and his abandonment of participation
f) We also have a harsher standard.. renunciation

a. With renunciation, can get complete defense for conspiracy even if object of conspiracy has been pursued. Harsh under MPC: 5.03(6) must thwart success of conspiracy, under circumstances manifesting  a complete and voluntary renunciation.  But get an defense to the entirety of the conspiracy.
Kotteakos p 785 S Ct wheel conspiracies: need rim not just spokes. To show rim.. all parties part of a single design or scheme… 
· Same year as Pinkerton. Rutledge writes (he wrote the Pinkerton dissent)

· Facts: Government brought massive indictment for conspiracy to violate the National Housing Act Indictment – 32 persons. Trial – 19 persons brought to trial (guilty pleas and dismissals of rest)Jury – 7 found guilty
· Ds charged with working with a common loan broker (Simon Brown, who plead guilty) to obtain loans.  Problem was that loans would not be obtained for purposes stated in application
· Issue: Did Ds suffer prejudice from being convicted of a general single conspiracy? Or should they have been charged with separate conspiracies

· “Spoke” theory advanced at trial – spokes are enough, don’t need rim of wheel.
· Hold:  Reversed
· Analysis:  There were many conspiracies, not one.  “Pattern was that of separate spokes meeting at common center, though we may add without the rim of the wheel to enclose the spokes.” P 786
· What is necessary to establish the rim?  Enough for knowledge that Brown was a broker for others? No.  Need evidence that “all of the defendants were parties to a single common plan, design, and scheme.”  P 787. 
· It is possible that such evidence could be obtained even if they didn’t know of each others’ specific identities.

MPC 5.03(2) agrees with wheel, not spoke theory:  “If a person guilty of conspiracy . . . knows that a person with whom he conspires to commit a crime has conspired with another person or persons to commit the same crime, he is guilty of conspiring with such other person or persons, whether or not he knows their identity, to commit such crimes.”  - So you don’t need to know the identity to commit the conspiracy.. This is actually both COMMON law and MPC… if they know they are engaged in the same crime… Are they ALL PARTIES TO A SINGLE DSIGN AND PLAN TO A COMMON SCHEME………….

· This has been interpreted to mean actually the same crime,  not similar crimes.

Contra Anderson v. Superior Court p 787 Ca Dist Ct Appeal

· Facts:  Made referral to abortionist; held to be responsible for conspiracy with physician, as well as those conspiracies entered into between physician and others who referred women to him.  

· This is one year after Kotteakos.  This case is in conflict with Kotteakos, and not as strong authority, since Kotteakos is a Fed S Ct opinion.  

· Spoke, no rim, was sufficient here.  

But under Kotteakos and MPC, not “same crime.”

Self Defense

1. Overview of defenses

a. Excuses

· Give D full break for a reason

· Insanity

· Duress

b.  Justification

· D did right thing given the circumstance

· This admits that the law cannot protect all

· Self defense

· Defense of others

c.  Mitigation

Provocation and voluntary manslaughter

Requirements for self defense

Peterson sets some of this forth but let’s do a complete breakdown of sd:

One is privileged to use force against another person if

1. Honestly and reasonably believe (traditional rp standard)

· But see Goetz, Kelly, tailors it to previous experiences and allows in bws
2. Such force is necessary to defend self from

3. Immediate or imminent use of force

· Norman

· Mpc 3.04(1) force must be “immediately necessary”

So both the common law and the mpc are in accord concerning the imminence requirement.

4.  Force is not excessive in relation to threatening force.. must be perportional. 
MPC 3.04(2)(b): deadly force only to combat deadly force or rape or kidnapping

NY (Goetz) – can use d.f. to repel robbery, murder, rape, kidnaping

Note limitations
· MPC 3.04(2)(b)(i) Initial aggressor rule: can’t use deadly force if you provoked the encounter

· Classic common law position, common sense

· Mpc 3.04(2)(b)(ii):   Retreat rule.  Deadly force not justifiable if you can safely retreat.  Except need not retreat if in home or at work (unless initial aggressor or co-worker fight)

· Some common law positions have a “stand your ground” rule that doesn’t require retreat in public

· Trayvon Martin, Florida

· California has no duty to retreat

· Popular rule 

Ok. 

Regarding reasonable belief:  

What is the standard under which the D will be judged?  Subjective v. objective standards

People v Goetz p 871.. this was jury nullification… he lives in NY.. Looks more like a case involving jury nullification.. this is a case that looks at attempted killing of black men and other black men on the subway.. 
Facts: Anglo D carrying unlicensed weapon on subway train.  Approached by four African American kids on train; one said “how are you,” then asked for 5 dollars.

D said, based on prior experience, had fear of being maimed and robbed.  Shot all four boys. Said that if he had his wits about him he would have emptied all of his bullets into their bodies.

Last boy tried to pretend he wasn’t part of victim group; Goetz shot him point blank, severed spinal cord.

D fled.

D indicted on attempted murder and assault.

Issue:  Did lower court err when it dismissed certain counts of the indictment on the ground that the prosecution told grand jury that self-defense only good if D acted like a reasonable (to him).. man would have in his situation (this is subjective)…? Appeals court says this is wrong.. its not an hoenst standard.. if theywere negligent or reckless in a bleif.. wont get a defense.. 
Hold and analysis:  Yes. MPC uses subjective standard with some adjustment. If D believed wrong, and was reckless or negligent in formation of this belief of necessity to use deadly force, D may be convicted of reck or neg. homicide.

However, NY uses an objective standard which is all or nothing, but contextual.  Either a complete defense or no defense.  Legislature injected “reasonably” in statute.  So not an error for prosecution to require reasonable man standard.

Indictment reinstated because prosecutor’s charge not erroneous.

Question:  What can you take into account in this objective standard articulated by Goetz court?
P 875

· Can consider more than physical movements of assailant

· Relevant knowledge D has about victim

· Physical attributes

· Acts of Victim

· D’s prior experiences

Upshot is.. these factors are permitted under traditional and modern.. reasonable person tests..perhaps at some point.. we do worry about the elimination of certain idiosyncratic facts. It seems unjust. But we do it. 
Jury acquitted on attempted murder and assault.

What do we do about the racism in this case?

Trayvon Martin?

P 879, ABA: “perception of Blacks as threats can translate into diminished empathetic responses, greater hostility, and a tendency to respond violently toward Black targets.”

Does Goetz show the hazard of a subjective test in self defense?

Should we move to a purely objective test, which doesn’t permit the consideration of “prior experiences?”
Other questions:

What if Goetz had an honest, but unreasonable fear?

1) New York, classic CL position:  No defense, all or nothing.  


2) MPC position:   Allows more tailoring.  

i) MPC 3.04(1) first questions whether the d honestly believed in necessity to use deadly force to repel against deadly force, rape, or kidnapping.

a. Deadly force, MPC 3.11(2):  force knowingly creating a substantial risk of inflicting serious bodily harm

p 882: gbh (great bodily harm) threat is enough, re threat

on part of defendant:  - p 882: firing at feet or at the ceiling is deadly force; shooting in v’s direction

ii. Then, under MPC, once you’ve established honest belief under MPC 3.04(1), then you move to MPC 3.09(2)

· If D negligently or recklessly formed belief in need to use d.f., no defense for prosecution for reckless or negligent homicide… If negligent they get negligent homicide.. If reckless.. then they get reckless manslaughter. If Reck+.. the murder. 
3) Imperfect self defense- in CL majority.. is all or nothing. However there is this small variant which is imperfect self defense.. this is the minority approach in the CL. 
· A common law variant.  Where defendant formed an unreasonable belief then will get “imperfect self defense.”

· Many jurisdictions charge this as voluntary manslaughter

· A minority charge as invol manslaughter

Recall that this is not the classic CL position, such as that found in N.Y.  It is a variant on the common law.

So, regarding standards of reasonableness
· Common law – strict reasonable man; would not consider prior experience, fear culture in N.Y., etc.

·  MPC 3.04 and 3.09: Actual subjective belief, but if belief formed unreasonably (in D’s situation), then D will be vulnerable to charges of reckless or negligent homicide.

· Goetz court: A variant on the common law.  Reasonable in that person’s situation.  Prior experiences a big subjective factor here.

· But see People v Romero p 885

·  “hispanic culture” and its reputed violence not allowed into evidence
· This is a little bizarre.. because it goes against Gatz a bit.. because gaetz was allowed to have their own culture (fear based racism).. go as to if his deicisioon to shoot was reasonable. In this case.. murrey would have expanded gatz.. to allow this through.. 
· [Yxta: Moore v McKune p 885]

No SD where cops come in guns blazing b/c you are holding someone hostage duh
In Goetz, was the Defendant just overridden by his “limbic system?”  What do we do with that evidence?

Arguments in favor of subjectivity – the battered woman? 
· P 892 800K a year women victims
· What do you do with this data? Under Kelly you consider it?

· Under the CL.. you usually wouldn’t allow for a subjective.. experiences to be applies to the standard on if you thought you were being harmed. 
State v Kelly p 887

· Facts: BWS. D claimed she was the victim of BWS.  Had gone to ask husband for money for food. He followed her out and beat her.  Later, he came running toward her.  She stabbed him with scissors she had in her purse.

· Counter facts from prosecution – she stalked him and killed him in revenge for mistreatment.
What are the elements of self defense?
· P 890, at top: “When the actor reasonably believes that force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person.”

· This is the classic formula.

What did D counsel want to submit?
Evidence of battered women’s syndrome, to explain D’s honest and reasonable fear of imminent death or serious bodily harm

Trial court would not permit; reversed.  [On retrial, D wound up getting reckless manslaughter]
Issue:  Can the jury consider BWS on the issue of honest and reasonable fear?
Yes.  It is relevant to state of mind.  Will aid determination of whether her belief was honest because will explain why didn’t leave.  Will also go to the issue of reasonableness because she’s been schooled in her husband’s particular brand and patterns of violence.  

· Reasons are: 1. To guage the credibility of the defedent.. defedent is already facing a credibility problem… but also goes to the issue of the reasonableness of the belief.. this person has developed a syndrome of the precise nature…… 
However, this does not mean going to a reasonable battered woman test.

Court’s opinion seems a little confusing – can consider re reasonableness, but not use a reasonable BW standard. We can use battered womans as o the test of reasonable.. 
· In accord: People v Humphrey p 896 (California; can consider re reasonableness, but not creating a reasonable BW standard)

What is the difference? Might be difficult to tell.

· Even more subjective:  State v Edwards (Mo.), State v Leidholm (N.D.) p 897, arguably creating a reasonable battered woman standard. THIS IS A MINORY OF JURISDICTIONS…. 

· Reasonable battered person standard rejected in, People v Romero p 896, California; same sex battery case.  2007. But battered persons syndrome is not allowed in. 

[Humphrey is being cited as good law by California courts in 2014; not in book]

Battered spousal syndrome  

1. Tension building stage

2. Acute battery incident

3. Extreme contrition

More than 2 times, BWS
· Dr. Lenore Walker- critique… 
· The idea is that the victim suffers from learned helplessness and a syndrome
· Is she sick?
· Is she helpless?
· Is she or he just killing to make it stop?
·  If she is just killing to make the battery stop, should this constitute self-defense?
· Depression? Economic dependence? Batter to justice? Off we go? 

· The other critique.. is along side the argument on learned helplessness… it may just be that women are taking justice in tot heir own hands.. bc the law doesn’t matter…

· So they know the risks.. were lying to necessary defenses to certain unspeakable defenses.. 

P 900: BWS not “testable?”
· What does this mean? Whats the psychological test for that?
So, objective or subjective?  Note how the clever book editors put Goetz next to Kelly, since both seem to weigh in opposite directions on this question.
Note that courts have been unreceptive to evidence about post traumatic stress disorder,  p 902.  No permitted evidence of Holocaust syndrome in Werner v State (Tex).
· Courts have rejected the holocost syndrome… 

· Unfair? Or get rid of all subjectivity?

BWS and imminence
State v Norman p  903 N.C.
· Facts: abusive husband.  Threatened to kill her many times; she had tried to help herself by going to welfare office. He dragged her from interview and hurt her.  She shot him while had been asleep for sometime.  Gun jammed and she fixed it, shot twice in back of head.

· Like Carroll… case when guy killed wife in the head twice.. 
· Procedural history:  Convicted of vol man.  Court of appeals granted new trial based on fact that trial court refused to allow jury to acquit on grounds of perfect self defense.

· S Ct of N.C. reverses Ct of Appeals.  Conviction and sentence of six years are preserved.

· Holding:  The imminence requirement is central to a claim of self defense and even imperfect self defense.  

· For perfect self defense D must subjectively and reasonably believe in imminent threat of death, sbh in order to kill justifiably.  Here, she could not have believed subjectively that the threat was imminent because he was asleep.

· Imperfect self defense in N.C. has 2 faces:  one, where d is an initial aggressor (not here), and two, where D unreasonably believes in need to take life to safeguard against imminent threat of death or sbh (substantial bodily harm).  
· She doesn’t get imperfect self defense.. in an honest belief of imment .. being upset gets you vol man… 

· But here, no subjective belief in imminence. No defense.

· Dissent: imminence requirement was satisfied here because she lived under a totalizing threat of force. THIS IS THE ONLY HOOK FOR THIS ON THE EXAM.. BUT NO DICE. PPL LIVE IN VILLENCE ALLT HE TIM E IN THE US.. AND POLICE FAILE TO ACT PERFECTLY.. ALL DAY LONG… that would make the US SYTEM GET AWAY WITH A OT OF PREMTIVE KILLINGS. 

· The way the violence was escalating.. there was an ever present threat… 

· The problem with this.. is this creates a situation.. where we permit preemptive killing as a matter of law… 

· Norman is a tutorial on imminence: It means in the next few moments
Should we allow preemptive killings?

Maybe we could have our concept of self defense.. 

Bottom line on use of force
1 D can use force that reasonable person  in his/her situation would believe that should use

2 Can consider subjective characteristics to a limited extent

· Goetz factors (previous experience, knowledge of victims, physical attributes)

· Leidholm (note), Kelly, Humphreys (note), Edwards (note); can either consider BWS re reasonableness, or go to a more extreme reasonable battered woman/person standard

· Not culture (Romero case, p 896)… REJECTED
· Not Holocaust syndrome.. REJECTED.. 
· Courts hostile to PTSD evidence
Rule on deadly force

a. Definition

Mpc 3.11(2) force which actor uses with the purpose of causing or which knows creates a substantial risk of causing death or sbh

b. When can use?

NY, Goetz: to combat deadly force, kidnapping, forcible rape, forcible sodomy, robbery

MPC 3.04(2)(b): Threat to life, sbh, forcible intercourse or kidnapping
· Why do we allow these? Because its so demeaning to the human spirit.. 
Why limit?  Force should be proportional

Why include rape and kidnapping? Also, NY robbery? Dangerous to human life and human dignity
LIMITS ON RIGHT TO USE SELF DEFENSE

DUTY TO RETREAT
MPC 3.04(2)(b); many cl jurisdictions also.. but not all. CA does not.. 
State v Abbott p 919 New Jersey
Facts: Fight between defendant and Scarano family over use of common driveway.  Nicholas was the aggressor, although Defendant landed first punch.  Michael S. came at him with a hatchet, and Abbott took it away and used it on Nicholas.  Knife and fork detail pretty amazing.  [charged with “atrocious assault; hit Nicholas and Michael several times in head with axe]

Issue: Did Abbott have a duty to retreat?

[don’t know exact procedural context, only query whether proper jury instructions re retreat]

· Hold:  Yes, if intended to use deadly force and knew that he could avoid using d.f. with complete safety by retreating.

Duty to Retreat 

MPC position, and many cl jurisdictions.
Absent duty to retreat:  No duty.  

Moreover, many states have passed explicit stand your ground laws [book says 33]

Sybrina Fulton, Martin’s mother, testified before Congress in 2013 that the laws should be repealed but Congress responded that this was a state’s rights issue.
Florida stand your ground statute p 922
“A person is justified in using or threatening to use deadly force if he or she reasonably believes that using or threatening to use such force is necessary to prevent imminent death or gbh (great bodily harm) to himself or herself or another or to prevent the imminent commission of a forcible felony.  A person who uses or threatens to use deadly force [consistent with this statute] does not have a duty to retreat and has the right to stand his or her ground if the person using or threatening to use the deadly force is not engaged in a criminal activity and is in a place where he or she has a right to be.”

· What looks precise and reasoned in a statute has led to chaos on the street

· Zimmerman.. reason why he wasn’t arrested.. is he thought he had a stand your ground rite.. in
·  ABA report p 923 says have no deterrent effect on violent crimes

· California also does not require retreat.  This isn’t by statute; it’s in jury instructions that have been approved of by California courts.

· If you require people to give more than peoplecan give.. ie forcing them to run instead of stand your ground… the defendant must know tha can use.. 

Rules re retreat in retreat jurisdictions

1. Only arises if Defender intends to use deadly force, and defendant must know that can avoid using deadly force with complete safety by retreating
· Subjective test.. reason is because in a short period of time.. you just people will feel like they cant survivie.. it’s a case by case basis.. 
· No “nice calculations” required about whether D made a mistake about possibility of escape or not (p Abbott, p 922).
· If assailed with deadly or nondeadly force, can respond with non deadly force. Old fashioned fist fights ok.
2. No duty to retreat from home unless initial aggressor – “castle exception” – stand your grounds in your house even in a retreat jurisdiction.. 
- MPC 3.04(2)(b)(ii)(1)

-- some jurisdictions do require retreat from co-occupant; State v Shaw p 924-925, Connecticut (no “high noon” in American kitchens) – not MPC

But see Glowacki (Minn, 2001, p 924); can stand ground against full-fledged co-occupants.  MPC rule here.

What is the rationale for “stand your ground” laws?
· Don’t be a sissy
· Standing your ground is “natural”
At this point, the jurisdictions are split on retreat/stand your ground.  

There is no duty to retreat in California.

Application of principles to Abbott
When Abbott threw first punch

· Scarano had no duty to retreat if only intended to punch back

· Should there be a duty to retreat even if D does not intend to use deadly force?

When Abbot was attacked with a hatchet –

If he intended to use deadly force to save self, had an obligation to retreat if knew could do so with complete safety

Exceptions on duty to retreat
“Castle” exception
No duty to retreat if plan to use deadly force to protect self against deadly force in own home

· People v Tomlins p 923 (“It has never been the law that a man assailed in his own dwelling is bound to retreat.”)
· MPC 3.04(2)(b)(ii)(1) (no duty to retreat in dwelling or place of work unless initial aggressor or known co-worker at work)
· Must be the coworker.. but if its someone else they cant stay. 
· In EXAM.. put an altercation on a campus of a law school.. is this a work environment or not? State the case.. 
Hypo 1.. in the house assaulted by son.. MPC def can stay in house.. kill son if its death on bodily harm.. if D is in thehouse and started it.. and it escalated.. D has to get out of there. Now D.. is at NBC studios.. 
Glowacki in accord.

· -- Recall Shaw,(p 924) requiring retreat from home when retreating from co-occupants.  Disagrees with MPC on this part of retreat.
· - this can create problems for battered spouses who will have nothing to retreat to
· Note, however, that MPC does not require retreat from co-occupant in home, nor do most duty to retreat jurisdictions.
Does this “castle exception” issue arise in Abbott?

· Initial aggressors

· They can’t claim right to self defense in most cases

United States v Peterson p 925

Facts: D saw V and friends stealing windshield wipers from car. D verbally protested and then went back in house for gun. V was about to leave, but when saw D come back w/gun, V got wrench from car and walked toward him, despite D’s admonition for him ‘not to take another step.’  V did and D shot him. Convicted of invol manslaughter.  

Issue:  Was trial court right in giving jury instruction that D not entitled to use s-d if he is the initial aggressor?
Rule: Yes, that’s the law. 

What’s an “initial aggression?”

P 926:  “An affirmative unlawful act reasonably calculated to produce an affray foreboding injurious or fatal consequences is an aggression which, unless renounced, nullifies the right of homicidal self-defense.”

This is the CL definition of initial aggression.

The MPC has a slightly different definition of initial aggression.

MPC 3.04(2)(b)(i): no right to use deadly force if actor with the purpose of causing death or serious bodily harm provoked the use of force against self in the same encounter

· Differences is in mental state and when the aggression is over:
1) Mental state:  CL Peterson

Intent “reasonably calculated to produce an affray foreboding injurious or fatal consequences”

· EG, a fistfight, just by itself – even better if breaking a beer bottle and brandish it

· Objective standard in play here

MPC

Purpose to use deadly force or force leading to sbh

--trying to seriously injure someone with a knife

This is a subjective test

2) When initial aggression is over

Peterson, CL:  when renounced, p 926:  “Only in the event that he communicates to his adversary his intent to withdraw and in good faith attempts to do so is he restored to his right of self defense.”

MPC: when the “encounter” is over

· Does renunciation end the encounter? Not stated in MPC

Question:  Was Peterson the initial aggressor?  Yes.  Although V started problem he retreated. Then Peterson was the one going to the deadly weapons, and inciting violence.  
Self defense breakdown
1. CL all or nothing

Minority cl:  vol man or invol man if unreasonable belief

2. MPC if D forms unreasonable belief, can get reckless or neg hom

3. Reasonable means reasonable in D’s situation

Goetz and Kelly, allowing in consideration of previous experiences and syndrome

· Leidholm, Kelly, Humphreys, Edwards; can either consider BWS re reasonableness, or go to a more extreme reasonable battered woman/person standard

· Not in Romero though (same sex, p 841)

· Not culture (another Romero case, p 830)

· Not holocaust syndrome

Courts hostile to PTSD evidence

4. Can only use deadly force if honestly and reasonably believe confronted with

Threat to life

Sbh

Rape

Kidnapping

NY robbery

5. Harm must be imminent; no preemptive attacks

Norman

MPC “immediately necessary”

6. Duty to retreat

Abbott (CL) and MPC 3.04(2)(9)(ii)

But some CL jurisdictions have stand your ground laws, or “true man” laws – allow to stand your ground and use force or deadly force to repel threat or force or deadly force

Re a duty to retreat

· Before using deadly force

· Only if complete safety assured

· Castle exception (may or may not apply to co-residents; split in jurisdictions)

· MPC no duty to retreat in home or work (unless initial aggressor, or, if at work, dealing with known co-worker)

7. Initial aggressors lose the right of s-d 

CL Peterson – initial aggression if commit an affirmative unlawful act reasonably calculated to lead to  affray with injurious or fatal consequences

If communicate withdrawal and try to do so, s-d reinstated

Mpc:  initial aggression is an actor who with purpose of causing death or sbh, provokes force vs. self in same encounter; no s-d in that “encounter.”
Mental disorder/insanity defense
Steven Green & Andrea Yates: 
· Steven Green:  Killed a police officer.  Voices “directing” him.  Long history of mental illness. Convicted of first degree murder.  Reversed on appeal.  At the time in Tennessee, prosecution had the burden of “disproving insanity;” appellate court held prosecution had not done so.

· Andrea Yates:  Drowned her five children, ranging from 7 months to seven years.  Told husband that she felt depressed and overwhelmed.  Tried to commit suicide after birth of fourth child.  Hospitalized; Experts testified that she was psychotic at the time of her offense; only one said she was not legally insane. Convicted of capital murder. On retrial, found not guilty via insanity.

Insanity/mental disorder is different than the standard for incompetency to stand trial or insane for the purposes of execution.  
Competence to stand trial requires

· sufficient ability to consult with lawyer with reasonable degree of understanding

· rational and factual understandings of proceedings

· In “rare” situations defendants may be medicated in order to be rendered sane enough to stand trial (Sell)
U.S. v. Sell p 1022- only required in rare situations to medicate people. If the sell factors are met.. this is an assault on human rights.. 
a) Gov interest in prosecution must be important

b) forced medication must be substantially likely to render the defendant competent and substantially unlikely to have side effects that will interfere with ability to assist defense counsel

c) alternatives that are less intrusive unlikely to achieve substantially the same result

d) treatment is medically appropriate
Insanity
· Question: What was D’s mental state at the time? 

· Bottom line:  If something’s wrong with D’s mind at the time of offense (even if they are sane now) D may be excused from criminal punishment.  

· Note: Generally, D does not go free. Civil commitment.
· Rule re execution:  Cannot execute those who are criminally insane:  Ford v Wainwright p 1023
· Rule re insanity, p 1024:  If D does not “have the mental capacity to understand the nature of the death penalty and why it was imposed,” then can’t be executed.
· Some courts go beyond this. Washington and South Carolina Supreme Courts define sanity for the purposes of execution as:
· Not being able to understand the nature of the death penalty and why it was imposed or
· Doesn’t have the ability to communicate rationally with defense counsel
· Can you drug them so they’re sane enough to be executed? At least two courts have said no – Singleton v State S Carolina and State v Perry Louisiana 
Difference between insanity and Mental Illness?

Insanity is a legal concept.. that is specified in the law. Mental illness is actually.. medical. 
Standard for determining insanity
M’Naghten’s case p 1030 1847 ENGLAND.. 
· Facts:  D tried to kill Prime Minister (Sir Robert Peel) but ended up killing his secretary, Drummond. He had a persecution complex.. he had delusions.. he had the best funded defense at the time.. was able to afford people to spend… Expert testimony and lay testimony was put on to show that D suffering from delusions.  D acquitted “not guilty, on the ground of insanity.” See fn a, p 1030 – M’Naghten was rich.

Created the M’Naghten rule

1. Every man presumed sane

2. To establish a defense on ground of insanity, must be clearly proved that

a.  At time of the commission of the act

b. The party accused was laboring under such a defect of reason, from disease of the mind
c. As not to know the nature and quality of the act he was doing

d. Or, if he did know it, that he did not know what he was doing was wrong.

What does wrong mean? M’Naghten settles this as meaning “moral wrong.”
· P 1031:  “If the accused was conscious that the act was one which he ought not to do, and if the act was at the same time contrary to the law of the land, he is punishable.”
· “morally wrong” - Here q is whether D understands that people think this is wrong
· Pope case.. if you are beating you kid.. bc it’s a lucifarian assassination.. prosecuter says she knew she was putting her hands on the child.. 
· If they thought they were making lemonade out of lemons and they are killing someone.. 
Compare to “Legally wrong”- If this is the test then the d has no defense if knows behavior is against the law
· This requires that a person be so degraded psychologically, that they don’t know there is a legal code.. they don’t know its against the law.. 
· Limited defense – D must be very “out of it”

The King v Porter p 1031 England, 1933 – gloss on M’naghten- Must be a significant mental disorder, in other words.
Describes disutility of punishing people who can’t understand or be influenced by the law. But eccentricity is not insanity.

P 1032, end:  “Mere excitability of a normal man, passion, even stupidity, obtuseness, lack of self-control, and impulsiveness are quite different things from . . . a disease or disorder or mental disturbance arising from some infirmity. “

The Alternative to M’Naghten The MPC
4.01 MPC

1) “A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct OR to conform his conduct to the requirements of the law.
i. LEGAL vs. MORAL WRONG IS NOT DEFIND… throw it to the jury. 
Requirements

A) Mental disease or defect

B) Lack substantial capacity to

f. Appreciate [cognitive]the criminality [wrongfulness] (this will mean either moral or legal standard, see infra) of his conduct .. emphasis appreciate. If they have no concept of morality.. but know the law then still insane via the mpc. 
Or

ii. To conform to the requirements of the law… 
2) Mental disease or defect not just repeated antisocial or criminal conduct

Legislatures took this up with enthusiasm until John Hinckley was acquitted for shooting President Reagan under this test… … Bc hinkley shoud be in jail.. but they wanted punishment.. for going after the president.. a real roll back of the insanity defense.. 
Discussing the MPC; 5th circuit

Blake v United States p 1033 5th circuit – full embrace of the MPC’s volitional (cannot conform conduct) and cognitive prongs (cannot appreciate criminality or wrongfulness)
· Facts:  Blake charged with bank robbery.  Principal defense was insanity.  Convicted.  Appellant argues that the definition of insanity given to the jury was “outmoded and prejudicial.”  AKA, they used M’Naghten whereas they should have used MPC.Long history of receiving electroshock therapy and psychiatric treatment. Was on a spending spree in Jacksonville.  Chauffer.  Bragging to a waitress of how he was going to get some money.  Admitted he might get it through robbery. Came back to Jacksonville the next day to deal with the habeas corpus.  Arrested.

· At trial, standard for insanity given was based on dictum in Davis v United States, a S Ct opinion from 1897.  Very harsh M’Naghten style/ Irresistible Impulse definition: “Such a perverted and deranged condition of the mental and moral faculties” that “render a person incapable of distinguishing between right and wrong, or unconscious of the nature of the act he is committing, or where his will has been otherwise so completely destroyed that his actions are not subject to it, but are beyond his control.”  

· Total annihilation of moral faculties or comprehension or willpower
· Court reverses and says that the MPC standard should govern.  Notes that Defendant could not prevail under the Davis standard, and that it should be left to the jury to decide if his mental problem was bad enough.  
MPC rationale for the relaxation of the standard
· MPC drafters say that M’Naghten – or irresistible impulse test – do not go far enough.  Because “no test is workable that calls for complete impairment of ability to know or to control.”  These things exist on a continuum.  So, where someone lacks a substantial capacity, punishment is also inapt. 
What’s substantial incapacity?  “meaning by ‘substantial’ a capacity of some appreciable magnitude when measured by the standard of humanity in general.”  Not very specific – less capacity than other people
The feds’ dialing back on MPC’s volitional prong

United States v Lyons p 1037 5th cir 1984

· Facts, mostly procedural:  Defendant bought narcotics.  He had a prescription drug addiction going back to around 1978.  Argues that his drug addiction prevented him from having substantial capacity to conform his conduct to the requirements of the law.
· D convicted because trial court excluded evidence of mental problem at trial.  Appeals court affirmed conviction and sliced MPC standard – approved in Blake – in half, getting rid of volitional prong.
· P 1037 Issue:  1) Does drug addiction qualify a D for mpc insanity?  Mental disease or defect? No.  Does say that “physical damage to the brain” would qualify.  But then mental disease or defect would have to connect up with D’s lack of substantial capacity to appreciate the wrongfulness of his conduct (the cognitive prong).  Because the court is getting rid of the “volitional prong” – aka, substantial capacity to conform to the law.  
· Thus, second issue is 2) Can D claim insanity if he lacked sub cap to conform to the law?  No. Getting rid of it.  
· Weve seen the rise of drug courts.. known as a form of therapeutic justice.. increasing critique.. power and reasources, but not operating in the best intentions..

· Dissent, Rubin.  P 1038.  Criminal law is based upon the objective of punishing the vicious will.  People who can’t control themselves do not have that. 

· What about liars? Overblown fear.  Frequency and success rate of insanity please are grossly overestimated and lay people.  Plea is rarely made and rarely successful.  

Reasoning
A) Behavioral scientists have no “measure” of determining when someone lacks sub cap to conform to the law.  No sharp line. 
B) P 1038, Because of that, there are risks of fabrication and “moral mistakes.”  AKA, maybe juries will give acquittals because the D seems particularly attractive, etc.

C) Confusing.  

D) Most psychotic people who would fail the volitional test would also fail the cognitive, making the volitional test superfluous for them.   Indicating that psychosis is the gold standard of mental disease or defect.
E) Finally, at the time, case law required the prosecution to prove sanity beyond a reasonable doubt, which was too difficult given the murky state of medical knowledge re volitional incapacity.
Lecture:  Changes in Law pps 1043-on

P 1044.  Now, 14 jurisdictions still retain the MPC approach to insanity law, but, for example, California returned to the M’Naghten test after a voter initiative in 1982.  As of 2004, 30 states had returned to some version of M’Naghten.  

Federal Law, p 1044.  In 1984, they moved to an approach even more restrictive than that in Lyons: This is more restrictive because it appears to require a more total annihilation of cognitive faculties.  Cannot appreciate at all.  Not that you lack a substantial capacity.  

P 1044:  the ABA standard, also requires complete negation of capacity:  “A person is not responsible for criminal conduct if, at the time of such conduct, and as a result of mental disease or defect, that person was unable to appreciate the wrongfulness of such conduct.” 

· Again, no volitional component.  Not sub cap.
· Where as nature and quality is part of the federal standard. 

· This is just advisory capacity.. go harder you guys. 
P 1045.  Doesn’t matter.  Whatever test you submit, looks like success and failure rates are more or less the same.
Clown suit robber hypo. Thinks theres going to be a devil vs the angels… Understands the nature of the law.. they required a legally wrong test.. via Crenshaw.. Hes in disguise.. he ran away.. he knew what he was doing legally… 

THE MORE ORGANIZED SOMEONE LOOKS TO DO CONDUCT.. WALK IN TO THE BANK.. PUT ON A CLON OUTFIT… GET GUNS.. THIS IS A PERSON WITH A LOT OF BEAVIORAL CAPACITY.. 

Under Crenshaw..  Should the insanity defense be abolished?.. there has been experiments.. 
· “Abolition” in Kansa, Montana, Nevada, Idaho, and Utah.  Not total abolition, however.  Allowed evidence of insanity to be introduced on the question of whether D had mens rea; some also allowed the court to consider evidence of insanity at sentencing and get the D hospitalized for the term of his sentence.  
· Utah, Kansas, Montana, and Idaho S Cts permitted these changes.  Said that the insanity defense had no consistent pedigree necessary to make it rise to the level of a fundamental right.  
· But Nevada S Ct in Finger v State, 2001 said that the insanity defense was a fundamental principle under the due process clauses of the U.S., and Nevada constitutions.  
· USSCT hasn’t said one way or another, but it did uphold Az’s very limited insanity statute, which basically carved M’Naghten in half. Ct said that there was no particular recipe for the insanity defense that emerged from legal history; so no particular definition is required as a constitutional right.
Other alternatives

There’s no clear line dividing the sick from the bad; deal with this in sentencing

· Prof Herbert Wechsler

Criminal law is based on moral condemnation and if someone can’t comprehend basics then the law does not operate with full moral force against them (also mpc)
· Norval Morris, 1049

Other factors can deteriorate moral functioning as much as insanity – say, poverty

Moral wrong or legal wrong?
Jurisdictional split

State v. Crenshaw p 1050-- 
Facts: D on honeymoon. Deported to Washington from Canada and had to wait for 2 days for wife to join him.  Thought she had been unfaithful in interim. Stabbed her. Tried to get a deific decree.. says he belongs to the mosivite.. when a woman is unfaithful.. you just kill her. Defedant says.. Im insane.. apparently good evidence to get a mental disorder..  Did he know he was doing something legally wrong? Yes. Concealed actions and fled. Morally wrong? No, thought he was right.
Issue: moral or legal wrong? Legally wrong. Instruction that “wrong” mean “contrary to law”.

Analysis
1. Legally wrong represents society’s morals

· Don’t want people picking and choosing moral standards

· Moral wrong can result in anarchy?

· D knew acts were wrong from “society’s viewpoint” and that they were illegal

· Thus, legal wrong ok
· BASICALLY don’t want pplreading the bible and interpreting that they can kill. 
Caveat:  Deific decree exception. P 1054

When D hears God’s voice, moral wrong standard can suffice. God’s law is above man’s.  

Outdated.
· If we got a hypo where defendant is being told by a daisy.. the question is if it is outdated.. Or we should keep it with G-ds law

2. Moral wrong test.. mnaughton.. serravo.. 

Serravo p 1053
· D kills wife because God told him to do that and build a sports facility. Court takes the moral wrong stance – but can’t be idiosyncratic morality.  Must not be able to understand that people think that what D is doing is wrong.  This case involved a deific decree but has been interpreted generally, holding that “wrong” means “moral wrong.”

· Justification is that if a person really can’t understand morality, they’re not good candidates for retributive punishment
Mpc approach- leaves legal vs moral to the jury…. 
MPC 4.01 – Mental disease or defect excluding responsibility

[note that the MPC drafters do not use the stigmatic and inexact language of “insanity.”]

“A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of law.” 

· Widely interpreted as giving options to jurisdictions – may pick either legal or moral. Throw it to the jury.
Requirements

a) Mental disease or defect

b) Lacks substantial capacity to

i. Appreciate criminality [wrongfulness] of conduct

· Throw moral/legal to jury via WONGFULNESS……….
Or

ii. To conform conduct to requirements of law
Two changes to Mc’N doctrine

1. Lacks substantial capacity to appreciate wrongfulness or conform conduct

· M’Naghten requires complete impairment

· MPC substantial impairment; applies to schizophrenia
2. “Appreciate criminality”

More expansive than “know”. Genuine understanding. Emotional appreciation

The disease or defect requirement
· All standards require this

· What is a disease or defect?

· Ultimately a legal not medical determination.. Guido is a data point for a rather expansive definition of disorderor defect……….

State v Guido p 1055

· Facts: Wife kills husband.  Trying to get a divorce.  Claimed insanity. Abuse.  Convicted of M2. M’Naghten jurisdiction.
· Issue:  Did trial judge unjustifiably attack D’s expert’s opinion that D insane?
· Holding:  Not impermissible; reversible error because prosecutorial  outburst influenced jurors. Its reversible error bc it influenced the juror… 
· Court says that the definitions of what a mental disease or defect is a legal, not medical determination. 
· Note: Court does not give a clear definition of mental disease or defect, says only that it is broader than psychosis.
· No definition.. but a disorganizing panic attach possibly comes in.. Very wide test.
· MPC 4.01(2) More than “antisocial personality disorder” – that is, not an “abnormality manifested only by repeated criminal or otherwise anti-social conduct.
· so If I gave you someone who has… compulsion udner the law.. like david Sedaris.. in the CL.. this isn’t psycosis.. in CL.. no volutional.. Guido may be broad enough to say compulsions.. but it may prevent a person from understanding the rightness or wrongness…. This is defendant friendly though.. 
A lot has been excluded, though:
· Battered Spousal Syndrome

· Compulsive gambling

· PMS

· Postpartum disorder

· Multiple personality

· PTSD

· Addiction

· Homosexual panic

· Pedophilia, sadism, masochism
McDonald v U.S. definition (D.C. Cir. 1982)

P 1057 “abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls.”

American Psychiatric Association definition p 1057

“severely abnormal mental conditions that grossly and demonstrably impair perception or understanding or reality and not” because of addiction.
Mental disorder defense recap

CL M’Naghten

1) D presumed sane

2) At time of committing act

3) D had a defect of reason, from disease of the mind

King v Porter not mere excitability or impulsiveness

Guido can be less than psychosis -- panic disorder

ABA, AMA, McDonald definitions of mental disease or defect

4) That did not know nature and quality of act

No real data points on this

Hypo:  strangling, but thinking squeezing lemons

Or, Pope – thinks exorcising demon out of child

0r

5) Did not know that it was wrong

Moral wrong in M’Naghten

Some jurisdictions do “legal wrong” – Crenshaw
Except DEIFIC DECREE……..
Moral in Serravo
Even in legal wrong states a la Crenshaw if there’s a deific decree then can go to moral wrong.

MPC

1) Mental disease or defect

Lyons is an MPC data point; here, not drug addiction unless physical damage to brain

Much tighter than Guido (only in drug situations?), and also looks more stringent than ABA AMA

MPC drafters: More than repeated antisocial behavior

2) Lacks substantial capacity to

Appreciate criminality –wrongfulness – of conduct

· Creates flexibility re legal/moral wrong; give to jury

Or

Lacks sub. Cap. To conform to the requirements of the law

Blake allowed, later abrogated by Lyons
Breakdown

· MR

· Purpose – conscious object
· Can have reasonable/ unreasonable mistake as a defense. 
· Knowledge – virtually certain
· And WB

· Jewell, with Global-Tech gloss:  Conscious purpose to avoid knowledge while aware of high probability of illegal conduct and deliberately acting to avoid learning fact/illegality

· What about Jewell solo?  Conscious purpose

· MPC 2.02(7) must be aware of high probability of illegality unless actually believes that it does not exist

· Giovanetti p 284 Actively avoiding knowledge. What’s that?  A mental or physical effort, a cutting off of curiosity by an effort of will.

· Do any of these create the hazard of convicting negligent people for knowledge?
· Reck
· Aware risk, disregard risk, risk substantial unjustifiable, gross deviation from the standard of a reasonable person
· James dean
· Third prong wild card argue
· Negligence
· Civil or criminal negligence?
· Hazelwood/Santillanes

Mistake of Fact

· Do materiality tests. 

· MPC

· 1.13(10) harm or evil

· Public policy, leg intent, stat language, penalty, history

· Hates sl

· 2.04(2)

· CL

· Olsen

· Public policy, leg intent, stat language, penalty, history, gravity

· Olsen dissent

· Child protection policy in Olsen
Breakdown of SL
A classic SL offense has three elements:

· A high hazard

· Low punishment

· Low stigma
· Regulatory offenses (garbage codes, speeding codes) are great candidates for SL. 

· This only exists in the common law, as there is not a sl tradition in the MPC.
CL

Is the element material?

· Statutory language, legislative history, penalty, tradition, gravity, policy – and SL profile (high hazard, low penalty, low stigma).

· Consult against the offenses listed in the Morrisette fn. For classic public welfare/sl.

· Also note that child welfare is another policy that weighs in favor of SL, but sometimes the unfairness and poor incentives (or unconstitutional ones) will weigh against that.
Murder 1 breakdown
· M1? On the facts

· 2 approaches:

· Significant calculation (higher Standard)
· Guthrie: Some period for prior calculation and design

· Anderson: motive, method, planning

· Deliberate killing qualifies (Lower standard)
· Carroll, Young, O’Searo, Earnest, Bernahu

· Deliberate, no time too short, conscious purpose to kill, brief space of time enough.
Murder 2

· Murder 2 (not established by premeditation and deliberation. But do have malice aforethought.. which can be established by deliberate killing or malicious heart facts. 
BREAKDOWN of Vol MS

CL

1. Actual – subjective 

· “great perspiration” in Maher or blank… 

2. Adequate

· Maher – ordinary man
· The ordinary man standard has been expanded to include some idiosyncrasies or differences in some CL cases

· Age and sex: Camplin – age and sex can be considered

· BWS:  McLain, no; Felton, can consider

· Depression:  Klimas, can’t consider

· PTSD: Steele, can’t consider

· Culture: yes, but only in dissent in Australian case Mascantonio; no in British case Zhang and everywhere else

· Homophobia:  Cases in book, Pierce, Garcia say no.  But news case involving Brandon McInerney indicate some social support for this, at least in the case of a youth killing.  

· Fight it!

· Words enough? 
· Yes in Maher

· Not in Girouard

· Girouard also sets forth a list of classic HOP situations

· Mutual combat

· False arrest

· Injury or abuse of close relative

· Adultery (MD and some other jurers have retracted…..)… also talked about gay panic and trans panic.. not in favor now but B Mac 2011…………………..
Other issues:
· Kill an innocent? No, Scriva (innocent bystander), Spurlin (son)

· Contra?  State v Mauricio (mistaken ID re thuggish bouncer at club)
· What about when start fight? 
· Regina v Johnson, doesn’t preclude vol ms
· Oregon, yes it does.
· Trayvon martin.. 
· English case.. 

3.  Cooling time

· D did not cool down and reasonable person wouldn’t have either

· Short: LeClair, Gounagias, Bordeaux – no rekindling

· Long: Berry, 20 hours

MPC- More liberal and 2 prongs. 

1. D suffering from EED?

2. Reasonable explanation or excuse for EED from viewpoint of D?

Can consider blindness, grief, shock from traumatic injury [mpc drafters p 459]

· Not reasonable Extremist
· Cassassa – bottom line, this is an objective test
· Walker – majority said could not encompass grumpy drug dealer; dissent, though, thought it could.
· Elliot – MPC doesn’t require a trigger; D kills brothers after irrational fear for years
· Susan Smith hypo?.. no evidence of battern women syndrome.. even if its
· MPC DOES NOT REQIOER A TRIGGER DOES NOT REQIER COOLING TIME… 
· If you are a freaking person we are not going to give you EED… from cassassa… its convevable that she was suffering from EED… 
Involuntary Manslaughter

Review:  
CL

Murder 1 – premeditation and deliberation (shoot wife in bed after waiting 5 minutes) – 2 different approaches Guthrie Anderson /  carrol young… 

Murder 2 – Committed with MALICE intent to kill or cause GBH (clarified p 489-490 of invol man readings)

· Malice (MPC 188)

· “gross recklessness;” malignant heart (Russian roulette case..)– know of terrific risk and go forward anyway (MPC 189) 

· Not enough purpose for M1

· Not excused by heat of passion

· Paradigm cases:  drunk driving at 100 miles an hour

· Russian roulette.. MALONE

· Beating to death, no intent to kill

Voluntary manslaughter (HEAT OF PASSION)
· Maher- Objective
· Actual heat of passion

· Adequate heat of passion

· Cooling time
Involuntary manslaughter (IN COMMON LAW)

· Typically requires Gross criminal negligence (GCN)
· We’ll consider the unlawful act doctrine later (MISDAMEANER MANSLAUGHTER DOCTORINE); it creates sl where D commits a misdemeanor and kills.. no additional mens rea needed. 
· Vehicular manslaughter 

· usually comes under this rubric; general rule is that gcn is required for vehicular manslaughter except for misdemeanor manslaughter cases
Under the MPC

1. Murder 210.2

· Reckless with disregard for the value of human life

· PK or R+

2.  Manslaughter 210.3

· Reckless manslaughter or extreme emotional distress 
· EED – actual eed; disturbance reasonable from D’s point of view (casasa, etc)

3.  Negligent homicide 210.4

Gross criminal negligence is required.. 
Breakdown of Unintentional homicide

1.  Common law:  involuntary manslaughter

CPC 192(b)

Most jurisdictions require gross criminal negligence, but see Williams (civ neg)

Data points:

Welansky – gcn.. trapping ppl into a death trap… 
Factors for gcn:

· Danger risked

· Effort required to alleviate harm

· Benefit of conduct

· Foreseeability of harm

 Even absent of misdameaner manslaughter.. if they use the following they are below a reasonable person standard… 
· Inherently dangerous instrument

· Violation of codes

2.  Misdemeanor manslaughter

· Common law doctrine, not mpc

192(b), (c)(2)

Commit misdemeanor that leads to death, manslaughter without consideration of gcn

3 limits

· Cause (all jurisdictions)

· Dangerousness (California, and many other jurisdictions)

· Malum in se (not all jurisdictions have this)

3. MPC approach

210.3 – Recklessness = manslaughter

Hall
210.4, with gcn = negligent homicide 

-- Williams, Welansky, would qualify

In both of these regimes, not much authority for tailoring objective test to D’s particular qualities

Williams certainly didn’t consider

MPC, cannot consider temperament, heredity, intelligence

4.  Murder/invol man dividing line

Malone, Fleming, Pears, Watson = lack of awareness, coupled with dangerous conduct can qualify for murder

But see Taylor, Prindle – bad acts (plastic bag on head; snow plow disaster) not enough for murder – just inadvertent manslaughter.  

Pears and Watson, in particular, blur the line between invol man and murder
FM breakdown
1. Common law approach, California 189

· FM1

· If killings are caused by one of enumerated felonies (see above list), D will get murder 1, strict liability.

· FM2 
· nonenumerated felonies

2.  MPC

· MPC has its own list of enumerated felonies.  This creates a rebuttable presumption of recklessness plus where D commits killings during course of felony.

LIMITS

1. Cause

· Stamp, King.  You will also be incorporating the causation principles that we’ll study in the next section.

2. Inherent dangerousness.  Only a problem for FM2.

· Minority position:  In the abstract.  Phillips, Henderson, Howard, Burroughs.  
· Majority Position On the facts:  
a) Majority in Hines: Foreseeable risk?
b) Dissent in Hines:  A high probability of death?  Life threatening state of mind?
c) Serne, an act known to be dangerous to life and likely to cause death
3.  MERGER

· 2 old approaches:

· The traditional test after Burton -- Integral? “smash killing.”  
a) Not Mattison
· Separate Felonious purpose? Sex, money classics.

· Robertson? “To frighten.” Was a separate felonious purpose. 

· This is usually a FM2 issue  [note: in TWEN, I wrote this wrong; I wrote “FM1 position.”]
· However, recall Wilson (burglary merged where no other purpose but to commit assault that led to death; now a discredited position).
· New approach:
· Chun
· When the underlying felony is assaultive in nature, the felony merges with the homicide and cannot be the basis of a felony-murder instruction. 
· An ‘‘assaultive’’ felony is one that involves a threat of immediate violent injury. 
·  In determining whether a crime merges, the court looks to its elements and not the facts of the case. Accordingly, if the elements of the crime have an assaultive aspect, the crime merges with the underlying homicide even if the elements also include conduct that is not assaultive.
4.  IN Furtherance

· 2 approaches
· Agency?  D liable for self and co-defendants
· Probable cause?  But for, proximate.  Cause analysis in next section will get incorporated here.
Killing of co-felons?  Some jurisdictions cut off.  Should they?  Is FM doctrine designed to protect the innocent
Cause breakdown:

1) But for cause
a. Muro; must be proved beyond a reasonable doubt

2) Proximate cause
a. Foreseeable?
i. Acosta all but the highly extraordinary result is foreseeable
ii. Acosta dissent:  zone of danger
iii. Arzon, need not be sole and exclusive factor.
iv. Kibbe – if harm occurs in different way, this need not cut off liability.

a) Superseding/intervening act?

i) Act of god or nature, usually cuts off liability
a. Warner-Lambert mentions lightning bolt, would cut off liability

ii) Condition of victim
a. Stamp, Lane, take as find
i. But see Perez Cervantes – cocaine after could cut off liability.

iii) Med Mal.
a. Generally, if serious wound, does not cut off liability.  Hale, Shabazz.
b. But see Main – police officer’s failure to roll over victim could cut off liability.

iv) Victim self destruction
a. no cause where encourage suicide: Kevorkian, Campbell
b. needs to be last act.. but, Sexon?
c. Also in Stephenson and Valade, Victims made vulnerable by D’s, self-destruct, liability traced back to D.
d. Not Preslar.  If Preslar only suffered from hurt feelings, this makes sense.  If she was desperate as a result of domestic violence and had nowhere else to stay but the outdoors, then – no, better case for liability.
e. Drag racing? 
i. Root, no liab. McFadden, yes.
f. Russian roulette?  Yes cause – Atencio.
g. Drug dealer?  Many jurisdictions hold dealer liab when there’s an overdose.
v) Transferred intent: Most cases, kill another on accident, intent transfers.
a. CL and MPC same in all things cause But
b. Transferred intent and hop – can cut off liability in CL, but not MPC.
c. Mpc 2.03 (2) & (3) – cause unless result too remote or accidental to have a just bearing  on responsibility.
So:  mini-breakdown on ATTEMPT Mens Rea
· No attempted invol man (cl); 

· no attempted negligent homicide or reckless manslaughter (mpc), except in Colorado.  

· No attempted felony murder (obviously only in cl jurisdictions; MPC doesn’t have fm).
· Majority jurisdictions, however, now permitting attempted voluntary manslaughter.

Surrounding Circumstances
· All jurisdictions:  there is no defense to attempt if one makes a mistake to an immaterial fact. Same rule applies as in completed offense. If don’t need to know attendant circumstance, don’t need to have mens rea for it for attempt.
· Strict liability. 

RECAP FOR INTENT REQUIREMENT FOR ATTEMPT
· General Rule:  D must have specific intent to commit the crime

· A purpose to cause the illegal result
· Smallwood
· MPC loosens slightly:  belief that if one does acts, certain prohibited result will happen without further conduct on D’s part will suffice.  AKA: Purpose or belief with last act.
Okay, recap for Accomplice Liability

1) Actus Reus

Aiding

This is helping or encouraging

· According to the MPC, 2.06(3)(a) (i-iii), actus reus is

· Soliciting or

· Aiding or agreeing or attempting to aid

Or, having verbal encouragement qualifies as the AR

· a legal duty to prevent commission of an offense, fail to do so


Solicitation

That will be found in MPC 5.02

A person is guilty of solicitation to commit a crime if, with the purpse of promoting or facilitating its commission, he commands, encourages, or requests another person to engage in specific conduct which would constitute such a crime . . . 

Hicks – prior agreement and presence

Wilcox – being present and applauding

Don’t need to cause the offense.  Just need to aid or abet.  Tally – even If you even deprive a person of one chance at life, that’s sufficient, even if there is not causation

Omissions – will be sufficient for actus reus if there is a legal duty to prevent offense and purpose to facilitate.  MPC 2.06(3)(a)(iii); Stanciel.

4) MR

Traditionally, and according to the MPC, need purpose both to aid and that the crime succeed

MPC will have a high bar here, purpose MPC 2.06(3)(a)

Hicks will agree – need purpose

Gladstone will also be in accord – need a purposive attitude, need a nexus between the accomplice and the principal

But Rosemond requires knowledge plus opportunity to withdraw.  See also Fountain – knowledge where dangerous crime.

But other cases, like Luparello will extend to arguably a negligence test – not an mpc approach

See also Roy;  confining the ‘natural and probable consequences’ test to those crimes that are within a reasonably predictable range of the agreement between accomplices

Other notes on lower mens rea:

NY – criminal facilitation where belief that probable facilitating and does in fact render aid

Some courts lower mens rea the more serious the offense is

We also talked about OTHER FACILITATION-LIKE CRIMES:  JUVENILE GUN POSSESSION, MATERIAL SUPPORT TO TERRORISM, AND MONEY LAUNDERING. Court in Rosemond does not take a stand on these.

Lower levels of mens rea

Recklessness in juvenile gun provision situation

Knowledge in terrorism context, with the possibility of willful blindness

Knowledge in money laundering context, also a willful blindness issue

Then, ACCOMPLICE LIABILITY FOR NONPURPOSIVE CRIMES

Test, accomplice in conduct that causes offense and requisite mens rea for offense

MPC 2.06(4):  “When causing a particular result is an element of an offense, an accomplice in the conduct causing such a result is an accomplice in the commission of the offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.”

McVay, Roebuck, Russell

· Was D an accomplice in the conduct that led to the result?

AR

MR

· Did D have prohibited mens rea as to result that would create liability for offense?

D need not cause the offense to be an accomplice


Tally

Relationship between D and Acc

For there to be a guilty accomplice there must be a guilty principal

Doesn’t mean Principal has to be convicted, Standefer, MPC 2.06(7)

This seen in Hayes, and also – more ambiguously – Vaden; but court does hedge, indicating that liability could still be had even if undercover agent had immunity

Abandonment:  2.06(6)(c) (not much discussed in book)

In order for abandonment to be effective, need to terminate prior to commission and 

· Wholly deprive complicity of effectiveness

· Or call the police or make a proper effort to stop the offense
Recap

Conspiracy

1. Actus Reus – same MPC CL, except some distinction in overt act

Need not be formal agreement, but pretty clear evidence is required by majority in Perry

See also United States v. Garcia, 9th Cir. 1998, p 753, court requires parties to “work together understandingly, with a single design for the accomplishment of a common purpose.” Not just parallel action… 
Overt Act

a. An act to show that the conspiracy is off the ground

b. need not be illegal and can be committed by co-conspirator.  

MPC requires overt acts except for the most serious offenses, see MPC 5.03(5).  (not first or second degree felonies).  

· Feds do not require a great deal of conduct

· Also, feds don’t require overt act for all conspiracies, e.g., money laundering.

· Some states require more behavior – Ohio, Maine (substantial step)

2. Mens Rea

· MPC Purpose 5.03(1).. 

· also in CL (no data point)… 

· But see Lauria

The intent required to sustain a conspiracy conviction will be inferred from knowledge where

· A. There is direct evidence that D intends to participate Or

· B. We may infer such intention based on

i. Special interest in the activity 

*charging more than worth

*no legitimate use for goods

*unusual volume


2. Aggravated nature of crime itself

Accessorial liability under conspiracy

· Pinkerton

· Natural and foreseeable consequences

Bridges says the same

Pinkerton and Luparello have similarities

MPC does not follow Pinkerton

Pinkerton is very popular

Abandonment:  Cuts off liability after abandonment

Feds:  p 782 -- D must commit an affirmative act inconsistent with the object conspiracy and communicated in a manner reasonably calculated to reach co-conspirators.

MPC 5.03(7)(c) – either tell co-D’s or police of conspiracy and his participation

With renunciation, can get complete defense for conspiracy even if object of conspiracy has been pursued. Harsh under 

MPC: 5.03(6) must thwart success of conspiracy, under circumstances manifesting  a complete and voluntary renunciation

Most states also create abandonment and renunciation defenses

We didn’t really study distinction between CL and MPC in these doctrines

Multiple conspiracies

Kotteakos – wheel, not just spokes

Contra Anderson, a year later
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