CRIMINAL LAW OUTLINE FALL 2018
· Purposes of Punishment
· Purposes of punishment are based on the idea that people make rational choice to commit crimes.
· Purposes:

· Retribution

· Criminal deserves punishment because behavior is bad

· Owe a debt to society

· PROBLEM(S): what if behavior was not a choice/not rational?
· Deterrence

· Cost > benefit – stops others from committing crimes

· Special Deterrence: Intimidation of individual criminal

· General Deterrence: Intimidation of general population
· PROBLEM(S): Kant: cannot punish individual for benefit of general population.

· Rehabilitation

· Improve convicted criminal to be a productive member of society

· Presumes the right and ability to change people

· PROBLEM(S): not everyone wants to be rehabilitated or can.
· Incapacitation

· Keep criminal away from society so they won’t commit more crimes

· PROBLEM(S): crime also happens in prisons.
· Actus Reus
· Actus Reus + Mens Rea + Circumstance + Result = Crime

· Two types of AR:

· Positive Acts

· General Rule: must be voluntary
· Involuntary Acts (Automatism) – No AR for the crime:

· Reflex/convulsion – not habitual
· Unconscious/asleep

· Hypnotism

· Bodily determination not product of ∆’s effort

· Stretching actus reus: MPC 2.01(1) “…not guilty of an offense unless liability if based on conduct which includes a voluntary act.”

· People v Decina – driver chose to get behind wheel of a car knowing he had epilepsy

· Omissions – Failure to Act

· General Rule: No duty to help.
· EXCEPTIONS:
· Status relationship (parent, spouse)
· Contractual duty to help (babysitter, teacher, caregiver, lifeguard)
· Statutory duty to help
· Voluntarily assume care
· Put in peril 
· Mens Rea
· Blameworthiness for crimes is based on AR + MR – culpability
· Levels of Mens Rea

· Purposely – goal or aim
· Knowingly – virtually certain

· Recklessly – conscious disregard (subjective and specific to crime) (DEFAULT LEVEL WHEN NO MR LANGUAGE IN STATUTE)

· Negligently – should have known (objective standard, reasonable person would have known)
· State v Hazelwood & Santillanes – difference between criminal and civil negligence
· Criminal negligence requires more – “gross negligence” 
· Need to be really bad to be criminally negligent
· Regina v Faulkner – must prove mens rea for each crime (stealing rum AND destroying ship)
· Regina v Cunningham – malice is vague term that used to mean multiple MR (usually reckless) – MPC created to address this problem
· C/L MR terms:
· Maliciously
· Intentionally
· Negligently
· Willfully
· Motive v Intent
· Motive: why something was done, helps prove MR through evidence (awareness, statements, actions)

· Intent: 2 types

· Specific Intent – purpose/knowing
· General Intent – reckless (default MR)
· United States v Jewell – “Jewell Doctrine”


· Reckless ( Knowing when there is a strong suspicion of a crime and ∆ deliberately avoids learning the truth
· Material Elements
· Elements of a crime that Mens Rea attaches to – what someone needs to know to be guilty
· How can you tell what is a material element?

· Step 1: language of statute

· Step 2: legislative history

· Step 3: common sense/policy – what makes it wrong?

· Strict Liability – NO mens rea

· Indicia of Strict Liability

· Public Welfare Crimes – protect the public from new crimes

· Regulatory Offenses – IRS, FDA, etc
· Small Penalties – speeding, etc; would be too many cases and act is not bad enough to brand criminal
· Morality Crimes – statutory rape, bigamy, etc
· Is it a S/L crime?
· Step 1: language of statute
· Step 2: legislative history
· Step 3: purpose of crime & penalty
· Morissette v United States – just because there is no mens rea language is a statute doesn’t mean there is no mens rea requirement

· State v Guminga – vicarious liability is not fair, business owner can be deterred in other (civil) ways
· V/L makes ∆ guilty without knowledge or purpose
· Kantor
· General Rule: Mistake of Fact is NOT A DEFENSE for Strict Liability crimes
· Exception: good faith defense, ∆ tried every way to confirm age but it was being deliberately hidden from them
· How to defend against Strict Liability?

· Challenge Actus Reus

· Constitutional challenges/Good Faith defenses – only when 1st amendment at issue
· Mistake of Fact

· Only a defense if you don’t know a “material fact”

· Regina v Prince – 1 Taking unmarried girl 2 without parents consent 3 who is under 16 years of age

· 1 & 2 are material – mistake of 3 is not a defense
· Acoustic separation – different parts of law are aimed at different parties
· Public

· Courts/Enforcement

· United States v Feola – ∆ guilty of assaulting police officer even when didn’t know he was assaulting a police officer – higher crime. Policy: shouldn’t be assaulting anybody

· If you need to know it and you don’t know it you have a defense = no mens rea for the crime

· If you don’t need to know if and you don’t know it, it doesn’t matter = you are still guilty (jurisdictional elements)
· Mistake of Law
· General Rule: Mistake of law is NOT A DEFENSE

· Why?
· Everyone would use it – open floodgates
· Everyone should know laws from living in society
· Don’t want to penalize those who know the laws
· Exceptions:
· Cultural defenses – really only taken into account for sentencing

· When mistake negates a material element of the offense
· Liparota – did knowingly apply to all parts of statute? 
· “It is a crime to knowingly use food stamps in an (knowingly) unauthorized manner.”
· Smith (David) – needed to legally know property was not his to be guilty
· Weiss – thought they had authority to seize
· “It is a crime to confine someone (knowing it is) without authority.”
· Estoppel situations

· If government says you can do something, can’t change their mind then enforce punishment – you get to follow the letter of the law in existence at the time of the act
· Official misstatement – law is written wrong and later changed

· Judicial decision – highest court of jurisdiction

· Admin order

· Official interpretation – highest representations of authority
· People v Marrero - Individual misreading DOES NOT COUNT as mistake of law

· Cheek v United States – didn’t know v disagreed with law
· Mistake of law can be a defense when we honestly believe that someone didn’t know they needed to follow the law/their act was illegal
· No notice re: regulatory offenses

· Lambert – ∆ enters Los Angeles without registering as felon, arrested for violation of regulation requiring ∆ to register

· Homicide
· Definition of homicide: unlawful killing of another human being

· Actus Reus = killing

· Circumstance = human being

· Mens Rea = depends on the type of homicide
· Common Law types of homicide

· Murder 1 – Premeditation

· Carroll Approach

· Purpose to kill – no time is too short to develop premeditation; can be formed instantly
· Any cool moment of deliberation
· Issue: hard to distinguish between M1 & M2
· Guthrie/Anderson Approach

· Purpose Plus 

· Evidence of planning

· Motive

· Manner of killing

· Three things add up to cool & deliberate thought/preconceived design
· More punishable than an explosion of rage
· Murder 2 – Malice 

· Intent to kill
· Intent to cause GBH

· Gross recklessness (implied malice)

· United States v Fleming – drunk driving, kills woman
· Did ∆ realize the risk? – YES 

· Was it gross? – YES 

· Actual awareness/prior notice of risk

· Voluntary Manslaughter – Heat of Passion/Provocation

· Actual Heat of Passion
· Girouard v State – words are not sufficient provocation for a HOP defense

· Legally Adequate Provocation
· Categorical Approach – assaults, witness of adultery
· Killing is only justified ONLY IF:
· Extreme assault or battery upon ∆
· Sudden discovery of adultery

· Partial Excuse – human frailty as excuse for killing; provocation that might naturally cause a RP to lose control
· Partial Justification – moral notions; victim had it coming and the killer was “justified”
· Reasonable Person Approaches 
· Camplin– reasonable person with objective characteristics
· Gender, age, size, etc

· Casassa - Reasonable Person with emotional characteristics (similar to MPC, more subjective)

· Partial individualization – no check for reasonableness of emotional characteristics, most subjective standard 
	MOST OBJECTIVE – Categorical Approach
	Camplin
	MPC
	Casassa
	MOST SUBJECTIVE – Partial Individualization

	Reasonable Person
	RP with physical (objective) characteristics
	Extreme Emotional Disturbance (subjective + objective)
	RP with emotional characteristics
	RP with physical and emotional characteristics


· Inadequate Cooling Time

· Exceptions to inadequate cooling time:

· Rekindling
· Long smoldering 
· Model Penal Code

· Extreme Emotional Disturbance (EED)
· Need to have EED (subjective)
· Need to have a reasonable explanation for EED (objective)
· Involuntary Manslaughter – Negligent Homicide

· Gross Negligence

· Two steps:
· Should ∆ have realized the risk? 
· Dangerous Instrumentality – if there is a dangerous instrument, do not have to analyze whether it is gross, it just is.
· Is it gross? (Civil v criminal liability)
	Magnitude of Risk
	Social Utility of Behavior

	Type of danger
	Social Benefit

	Likelihood of harm
	Cost of Alternatives


· Mere Recklessness – ∆ realized the risk and consciously disregarded it, but result was not gross
· MPC Types of Homicide

· Murder

· Intentionally (M1)
· Knowingly (M1)
· Recklessly (M2)
· Manslaughter – EED 

· Negligent Homicide
· Felony Murder
· Misdemeanor-Manslaughter/Unlawful Act Doctrine – death that occurs during non-felony = involuntary manslaughter (automatic rule)

· If you break the law you should have realized the risk – negligence 
· Limitations on which misdemeanors to use:
· Dangerous
· Malum in se – wrong in itself
· Proximate cause – causal connection
· F-M RULE: when death occurs during a felony = MURDER *MPC DOES NOT RECOGNIZE FM*
· M1: BARKRM – dangerous to life & disregarding safety anyways
· Burglary

· Arson

· Robbery

· Kidnapping

· Rape

· Mayhem

· Courts will give death penalty for FM when:
· Substantial participation
· Reckless indifference
· M2: all other qualifying felonies

· F-M = substitute for malice
· Limitations on F-M
· Inherently Dangerous Felonies – FM2

· In abstract - looking at elements of the crime, are there ways to commit crime that are not dangerous? If so, no FM. (Phillips)
· As committed – someone died; of course it’s dangerous! (Hines)
· Independent Felonies (Merger Rule) – FM2

· Does felony require malice?

· Intent to kill
· Intent to cause GBH
· Conscious disregard
· Purpose of felony?

· Is felony a step toward killing?

· Assault with intent to kill
· Assault with deadly weapon
· If you must find malice anyway, no reason for F-M – only independent felonies can get F-M
· During the course of and in furtherance of the Felony – All FM

· During course of (timing):
· Planning ( Escape
· In furtherance of:
· Agency: co-felons are agents of each other
· Proximate Cause: foreseeable risk of death – shield 
· Provocative act/vicarious liability doctrine: felon creates an atmosphere of malice
· Who dies? Jx split
· Felons, too – everyone’s life has valuable
· Innocents only – deaths of felons are justifiable homicide
· Causation
· Elements of a crime: Actus Reus + Mens Rea ( Result
· ( = Causation

· Transferred Intent
· Intent transfers to the victim who was harmed
· Hypo: X intends to shoot A but shoots B. Murder? YES
· Is ∆ punished for the harm intended or the harm caused?
· Hypo: X intends to shoot A but shoots POTUS. Higher penalty?
· Causation Analysis
· Step 1: Actual/But-for Cause

· Act needs to be a link in the chain of causation

· Step 2: Proximate Cause/Legal Cause

· Sufficiently direct cause
· Foreseeability of harm (objective)

· Manner does not have to be foreseeable (Kibbe)
· Intervening Act (superseding)

· Was the act foreseeable?

· Who could best control the circumstances?

· Who do we want to punish?

· Do not need to know for certain that the acts will cause harm or how they will cause harm, just that they could.
· Acts of nature
· Routine? No break in chain
· Extraordinary? Superseding – breaks chain
· Acts by Another Person

· Victim

· Conditions: take victim as you found them – don’t break chain
· It could always be foreseeable – if something goes wrong it is always on ∆
· Acts: depends on who had control – could break chain, could be superseding
· Foreseeability
· Control
· Medical Care

· Ordinary neglect – normal malpractice doesn’t break chain of causation
· Intentional maltreatment – breaks the chain because doctor had control and is blameworthy
· Additional Perpetrator

· Related? Charge both, no break in chain
· Unrelated? May be independent, intervening act
· Complementary Human Action

· Drag racing, Russian Roulette
· Mutual encouragement

· Attempt
· Inchoate crime – not complete
· AR + MR but no result

· Should we even punish? MR = culpability
· How much should we punish?
· CA: half the punishment of the real crime
· Fundamentally different from an actual crime
· Would take severity away from actual crimes
· No deterrence if it is the same
· C/L: same punishment
· Still have the same intent
· Should be making determinations on MR, not on luck
· Attempt cannot be found for F-M, Involuntary Manslaughter – those crimes have no MR
· Elements of Attempt
· MR: Purposely

· AR:

· First Step – did ∆ take the first step towards the crime?
· Why not? ∆ can change mind, first step may not be illegal
· Last Step – did ∆ take the last possible step to commit the crime?
· Why not? Too dangerous to leave until the last moment and deincentivizes police intervention
· Dangerous Proximity – was ∆ dangerously close to committing the crime?
· How many steps?
· How much more action left?
· Why was there no harm?
· What is the likely harm?
· How serious would the harm be?
· How appropriate is law enforcement intervention?
· Equivocality Test (res ipsa loquitor) – were ∆’s actions sufficient to equivocally prove he would have committed the crime?
· Actions speak for themselves – no other purpose
· MPC – substantial step strongly corroborative of ∆’s intent
· Abandonment – Defense to Attempt
· C/L – no abandonment defense, too close to the last step
· Abandonment only a defense if:

· Abandons effort

· Fully and voluntarily

· Complete renunciation

· Abandonment CANNOT be for:
· Fear of getting caught
· Postpone to a more advantageous time 
· Defense of Impossibility
· Step 1: Factual Impossibility

· If you could commit the crime, you would commit the crime but because of the facts you can’t commit the crime
· NO DEFENSE

· Step 2: Legal Impossibility

· Action is not illegal and doesn’t actually cause harm
· DEFENSE

· Step 3: MPC: If circumstances were as ∆ believed them to be, ∆ is guilty
· Impossibility is generally not a defense
· 5.02(2) – if there is absolutely no danger of a crime, mitigate or dismiss charges
· Step 4: Policy – would it make sense to punish ∆?
· Impossibility comes in AFTER last step has been taken – after attempt
· Accomplice Liability/Aiding and Abetting
· AR = Help
· Speech alone is enough if intended to encourage or help
· Mere presence not enough unless a form of encouragement
· Help need not contribute to the criminal result
· Principal does not need to know
· MR 

· Knowingly Help

· Intent (purpose) for crime to succeed
· Establishing purpose?

· Stake in the venture

· Nexus of relationship to crime

· C/L categories
	C/L Historical Terms
	Modern Terms

	Principal in the first degree
	Actual Perpetrator

	Principal in the second degree
	Aider & Abettor

	Accessory before
	Planning/A&A

	Accessory after
	Accessory After (lesser punishment)


· Accomplice Liability is not a crime in an of itself – shows culpability 
· Aiding and Abetting is a crime
· ∆s are all guilty of the crime they help to commit
· ∆ must be responsible for any crimes that are reasonably foreseeable
· “Natural and probable consequence”
· MR issues – can get around “purpose” for specific crimes
· Strict Liability crimes (statutory rape, etc) – jx split – based on attendant circumstances
· Principal does not need to be convicted for aider and abettor to be convicted
· Conspiracy
· Agreement between 2 or more people to commit a crime

· Separate crime from substantive offense – DOES NOT MERGE

· AR = agree

· Written, oral, or tacit

· MR

· Knowingly agree

· Purpose for crime to succeed

· Overt Act = any act to show conspiracy is starting, done by any Co-C

· Not all Co-C’s need to join at once
· Once there has been an overt act Co-C’s are stuck with the conspiracy – C/L
· Who qualifies as a Co-C?

· Gebardi Rule

· Do not count victims as part of the conspiracy

· Wharton Rule

· Cannot use conspiracy when crimes require 2 people anyway

· Duelling, drug deals, bribes

· Crime didn’t become more dangerous by addition of others

· If there are more than 2 people helping it becomes a conspiracy

· Garcia Rule/MPC

· Unilateral conspiracy – MPC allows conspiracy by one person

· Undercover agent

· Bilateral conspiracy – 2 or more people makes a conspiracy; C/L, Federal, CA approach

· When does activity cross the line into conspiracy?

· Circumstantial evidence to show purpose; knowing ( purpose; knowledge+
· Stake in the venture – inflated rates
· No other legitimate purpose for the service or goods
· Volume of business disproportionately high

· Direct evidence to show purpose

· Pinkerton Co-C Liability

· Co-C liability: Co-C’s are automatically responsible for crimes of all Co-C’s during the course of the conspiracy
· Different from A/L in that you are guilty for the crimes they commit and not as an aider and abettor

· Do not need to help and do not need to know that Co-C is acting

· MPC 2.06 rejects Pinkerton Liability


· Scopes of conspiracies
· Kotteakos/Wheel – are you all in 1 conspiracy?
· Kotteakos ruling = no giant conspiracy, many little conspiracies
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· Must show common/single enterprise – success of one is dependent on success of all; wheel around the spokes

· Mutual benefits or interests, referrals

· Anderson – connecting the wheel

· Bruno/Chain
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· Borelli/Chain + Wheel
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· Retailers probably not in the conspiracy if there are many of them – competitor v collaborator



· How can you get out of a conspiracy?

· C/L – once there has been an overt act in furtherance of the conspiracy all Co-C’s are stuck with conspiracy
· MPC 5.03(7)(c) – Abandonment 

· ∆ must withdraw
· ∆ must notify Co-C or law enforcement – still guilty of everything prior to abandonment

· MPC 5.03(b) – Renunciation

· ∆ must thwart conspiracy – ∆ loses liability for all conspiracy acts if it is thwarted; if not thwarted, still liable
· Affirmative Defenses
· Affirmative Defense = defendant has burden of proof to meet elements of the defense

· 2 Types

· Justification – ∆ did the right thing

· Self-Defense

· Defense of Others

· Necessity

· Excuse – ∆ is not culpable because they had no free choice

· Duress

· Insanity

· Intoxication

· Diminished Capacity

· Self Defense

· Fear of harm – death or serious bodily harm

· Honest fear
· Reasonable fear – RP in ∆’s situation
· Physical attributes

· Prior experiences

· Relevant knowledge of attacker

· If fear is honest but not reasonable: imperfect self-defense – mitigate to VM
· Imminent threat

· RP in ∆’s situation would believe imminent – C/L 

· Proportionate response

· No excessive force

· Lethal force only when facing lethal force – MPC 3.04(2)(b)

· Duty to retreat

· When trying to use lethal force, ∆ has a duty to retreat if he knows he can do so in complete safety
· Otherwise, no duty to retreat

· No duty to retreat in own home – Castle Rule

· Initial aggressor

· Cannot be initial aggressor of violence

· Differentiate between instigator and aggressor

· Aggressor = party who escalates the violence

· MPC Approach
· Honest belief - ∆ cannot claim for reckless or negligent offense

· No defense to negligent homicide

· Relaxed immediacy - ∆ believes imminent
· MPC allows fear/threat of serious felonies, like kidnapping, rape, and robbery

· Initial aggressor only if there is purpose of causing death or SBH

· Right of S-D can be regained if initial aggressor does not use it in same part of encounter where he was provoker

· Duty to retreat 
· Defense of Property

· Cannot use lethal force to defend property

· Law Enforcement

· Cannot shoot at someone fleeing a misdemeanor or felony unless protecting self or others

· How to tell if you’re at risk?

· Officers will almost always have reasonable fear. Convictions based on:

· Testimony of other officers that act was wrong

· Discernable intent/purpose

· Pattern of behavior

· Not taking it seriously

· Defense of Others

· 2 Approaches

· Stand in others’ shoes – need to be right (Minority)
· Can only defend other if they could have used self-defense

· Reasonable person would believe other was entitled to self-defense – need to be reasonable (Majority)
· Necessity – Choice of Evils
· Not a defense to homicide in C/L
· Economic necessity is not a defense 

· Elements:

· Choice of evils – ID 2 evils

· No apparent alternatives - ∆ must know of the alternatives
· Choose lesser evil

· Honestly

· Reasonably

· MPC 3.02 – does not have to be RIGHT choice, just a reasonable one

· Lives > Property

· MPC: More Lives > Fewer Lives

· Threat of harm imminent

· MPC: no immediacy requirement
· C/L

· Here and now

· RP believe imminent

· Did not bring choice upon self

· No contrary legislation
· Duress
	C/L
	MPC – 2.09 – not required; factors for sliding scale

	Threat of present, imminent harm
-Here and now
-Reasonable person
	No strict imminence requirement

	To ∆ (or close family member)
	Any person ∆ would care about

	Death or SBH
	Unlawful force

	Such fear that ordinary person might justly yield
	Would cause person of reasonable firmness in ∆’s situation to yield

	Limitations

	Cannot bring upon self
	∆ did not recklessly or negligently put themselves in situation

	Cannot use for homicide (possible argument for F-M)
	Allowed for homicide


· MPC sliding scale
· Less serious crime/less force (( More serious crime/more force
· Mental Defenses

· Competency: ability to stand trial at time of trial
· Dusky standard: need to go to trial if able to

· Understand proceedings

· Rationally consult with attorney

· ∆ can be insane at time of crime and competent at time of trial – TWO SEPARATE THINGS

· Insanity
· Mental Disease or Defect

· Factors to determine:

· Clear symptoms

· Medical history

· Sincerity – how easy to fake

· Easily diagnosed?

· Bring upon self?

· Number of cases

· Stigma

· Policy

· Drug/alcohol addiction: only mental disease when there has been clear permanent damage/change in brain chemistry

· ∆ is presumed sane

· ∆ must prove
	C/L – McNaghten
	MPC

	At time of the act
	At time of the act

	∆ has mental disease or defect
	∆ has mental disease or defect

	∆ does not KNOW
-Nature & quality of act OR
-Act is wrong OR

	∆ lacks substantial capacity
-To appreciate criminality (cognitive) OR
-To conform conduct (volitional)

	C/L Additions:

-Deific decree OR
-Irresistible impulse
	


· Know v Appreciate
· Appreciate: fuse knowledge with understanding

· Volitional standard?

· Could not v did not try

· Wrong? Moral wrong – society’s morals

· Deific decree – assumes a Judeo-Christian God

· Diminished Capacity
· Partial defense – mitigate to lesser crime

· Looking at ability to form mens rea

· 3 Standards

· Brawner: Specific Intent Crime ( General Intent Crime
· If no general intent crime in the charge – no D/C defense

· Clark: no diminished capacity defense
· Can still use observation evidence – no expert testimony regarding D/C
· MPC 4.02: SI ( GI ( No crime

· Can be used for any crime

· Intoxication
· Voluntary – partial defense if allowed by jx
· Specific Intent ( General Intent

· Must have possibility of lesser crime or no defense at all

· Can be full defense when permanently damage/change brain such that you can argue a disease or defect – becomes an insanity defense
· Involuntary – full or partial defense

· Duress

· Unknown/unwitting

· Pathological effect

· Unexpected effect – MPC 2.08(5)(c)


· Rape
· Sex without consent
· By force, threat of force, or intimidation
· Previous element: resistance
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