CRIM PRO OUTLINE FALL 2019 LAPP
FOURTH AMENDMENT
SEARCHES

· 4A protects only against unreasonable searches and seizures when there is state action
· KATZ
· Facts: bookie in the phone booth

· Holding: No more trespass test (OLMSTEAD) – government action = search when it violates a reasonable expectation of privacy (REOP)

· “4A protects people, not places”
· JONES
· Facts: GPS on car out of scope of warrant

· Holding: trespass test was not overruled in Katz, it was made an alternative test
· Trespass test = physical intrusion + intent to obtain information
· Trespass alone is not enough

· Concurrence becomes the reasonableness test for a search

· 1) Subjective expectation of privacy

· 2) Society finds that expectation to be reasonable (objective prong)

· Need both 

· Protection requires reference to some place/location

· 4A does not require a warrant

· Warrant creates a presumption of reasonableness
· OLIVER
· Facts: police “wander” into open field past no trespassing signs and people

· Holding: Government intrusion on open fields is not an unreasonable search under 4A

· Factors: location, use, intent of framers

· Not part of the curtilage of the home

· CIRAOLO
· Facts: officers observe marijuana in double-fenced backyard from private plane

· Holding: if officers are in a lawful place when they observe illegal activity or contraband, then it’s not a search
· RILEY
· Facts: officers observe marijuana in partially covered yard from helicopter 400 ft off ground
· Holding: in a lawful place so no search

· Dissent: privacy is turning into secrecy

· Ciraolo and Riley hold up even though surveillance was of curtilages – not intrusive to privacy or physically intrusive
· KYLLO
· Facts: thermal imaging camera
· Holding: Use of sense-enhancing technology to observe what would not have been able to be observed without physical intrusion is a search

· GREENWOOD
· Facts: trash collector brings trash bags to officers to search

· Holding: trash left to be picked up is fair game

· Third-party doctrine – if you expose/give something to a third party there can be no reasonable expectation of privacy

· Criminals take the risk of “false friends” – no REOP if person you’re talking to is wired or informant – White 

· SMITH V MD
· Facts: pen register for robber

· Holding: no physical trespass, no recording of conversation, no REOP (third-party doctrine), so no search

· CABALLES
· Facts: drug sniff during traffic stop
· Holding: didn’t prolong stop so not a search – no invasion of privacy since no legitimate interest in privacy

· RODRIGUEZ
· Facts: drug sniff after traffic stop

· Holding: unreasonable when it extends the stop; there must be reasonable suspicion to do drug sniff once reason for stop has completed (giving ticket)

· JARDINES
· Facts: drug sniff on curtilage/front porch
· Holding: physical trespass onto curtilage = search
· TO ID SEARCHES:

· Public exposure/Third-party doctrine – no REOP

· Nature of information obtained

· Nature of intrusion

· Use of technology

· Location

· Of person/thing searched

· Of officer searching

SEIZURES
· Concerned less with privacy and more with liberty and property rights
· MENDENHALL
· Facts: DEA agents talk to woman in airport and take her to private office; strip search and find heroin

· Holding: a person has only been seized if a reasonable person under the circumstances would believe they not were free to leave
· Objective standard; whether or not ∆ was actually free to leave is not irrelevant nor decisive

· HODARI D.
· Facts: kids see officers and run in different directions; ∆ throws rock/bag of cocaine as he runs away 
· Holding: there is no seizure until ∆ is under control or submits to control
· If ∆ runs from cops, then no seizure

PROBABLE CAUSE + WARRANT “REQUIREMENT”
· Exists where the facts and circumstances within the officer’s knowledge and of which they have reasonably trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that:
· 1) an offense has been committed by the person to be arrested; or

· 2) an item subject to seizure will be found in the place to be searched

· Pringle: totality of circumstances inquiry – reasonable grounds for belief of guilt

· GATES
· Facts: Anonymous tip leads to credible investigation that ∆ drives drugs from FL to IL a lot

· Holding: totality of circumstances inquiry into whether PC exists

· Credibility of anonymous informant? Look at:

· Basis of knowledge (saw it, ∆ told, self-verifying details)

· Credibility/reliability (track record, exposure of informant to crim liability)

· Probable cause is a practical, common sense determination

· Fair probability that evidence of a crime will be found in a particular place

· Factors can make up for each other – balancing
· Case-by-case inquiry

· WHREN
· Facts: Officers observe car stopped too long at stop sign and speed away; later find cocaine

· Holding: if officers show an objective basis to pull ∆ over, any pretexts do not matter – PC is objective standard
· Searches w/o warrants are per se unreasonable subject to “only a few specifically established and well-delineated exceptions” – Katz



· FRCP 41(e)(2)(A)
· Warrant issued by magistrate

· ID person/property to be searched

· ID Person/property to be seized

· Designate magistrate for return post-execution of warrant – list what found/what happened

· Generally good for 14 days – will specify time

· Should be served during “daytime” – 6 AM-10 PM

· PC can go stale

· Knock and Announce

· 4A requires, but will not require if it endangers officers or will lead to escape of suspect/destruction of evidence

· Judge can authorize or circumstances at scene can allow

· No per se/categorical exceptions to knock and announce

· 15-20 seconds long enough time to wait but can be less in practice

· No exclusionary rule for knock and announce violation

· Notice
· Subjects of warrants are given notice upon service of warrant – allows checks on scope and location

· Sneak and peak can be permissible

· Subject gets delayed notice – no later than 30 days post-search
· Officers must show why notice needs to be delayed

· Searches with warrants must still be executed reasonably

· Rebuttable presumption of reasonableness with warrant

· Unreasonable = excessive or unnecessary destruction

· MUEHLER V MENA
· Facts: Person held in handcuffs while residence is searched, files civil suit
· Holding: per Summers, people present in a residence may be detained while police execute a search warrant for a reasonable amount of time

· 2-3 hours not unreasonable

· Balance officer safety and intrusion on privacy – officer safety wins out

WARRANT EXCEPTIONS

· Most exceptions require PC+

· Exigency – 3 types 

· Hot Pursuit

· WARDEN, MD PENN V. HAYDEN
· Facts: Police follow armed robber into a home, search for him and find him and other evidence

· Holding: exigent circumstance existed – 4A does not require officers to delay in course of investigation

· Seriousness of offense can inform exigency of circumstances

· PAYTON
· Facts: officers come to home with warrant to arrest ∆, he’s not there so they break into home and find shell casing on table

· Holding: NO EXIGENCY – get a warrant

· Home is the ultimate protected place in 4A law

· Imminent Destruction of Evidence

· KY V. KING
· Facts: officers don’t know which apartment suspect entered, smell weed from one and hear movement inside after announcing, so they enter and seize/arrest, even though wrong apartment

· Holding: police did not create exigency, they responded reasonably to the circumstances 

· If police violate or threaten to violate 4A, then they create the exigency and entry is not justified

· Gravity of offense limits when police can enter due to exigency 

· Public Safety
· BRIGHAM CITY V. STUART
· Facts: officers go to backyard and see people struggling in kitchen, enter without warrant to break it up
· Holding: law enforcement may enter home without a warrant to render emergency assistance to injured occupant or to protect occupant from imminent injury

· Subjective intent is irrelevant per Whren
· Circumstances available to officers when determining threat matter 

· Warrantless Arrests
· WATSON
· Facts: undercover operation reveal that ∆ has stolen credit cards from the mail

· Holding: PC existed (informant tip) and arrest was not in home

· ATWATER
· Facts: ∆ violated seatbelt law, officers detained and arrested her 

· Holding: level of violation does not matter; even if the violation could not result in jail time officers can conduct a custodial arrest
· Cars
· Basic exception from Carroll: movable vehicles can be searched without a warrant because they can be easily taken out of the jurisdiction where the warrant will be issued
· Need PC that there will be evidence of criminality

· Even impounded, non-movable vehicles subject to auto-exception


· CARNEY
· Facts: sex and weed motor home
· Holding: warrantless search okay because cars have a reduced expectation of privacy
· ACEVEDO 

· Facts: Officers search package in ∆’s car and find marijuana after seeing him leave drug dealer and putting package in trunk

· Holding: don’t need warrant to search car, have PC to search container – all good

· If PC to search car, okay to look in stuff in car

· If PC to search for a specific container, must stop when it is found

· PC can evolve
· Judge every search and seizure by whether PC existed at the time it happened

· Search Incident to Lawful Arrest (SILA)

· CHIMEL
· Facts: Officers arrest ∆ at his home and effect search of the home even though warrant is only for arrest

· Holding: Out of scope of lawful search; no exigency since ∆ in custody

· Can search for weapons on ∆

· Can search in area of immediate control – grab area 

· RILEY
· Facts: cell phone searches

· Holding: cannot search cell phone of person who is lawfully in custody without a warrant
· Balance government interests against individual interests – privacy interest wins out

· GANT
· Facts: custodial arrest away from car, officers search car

· Holding: only two ways to search car ILA without a warrant:
· ∆ is unsecured and passenger compartment is accessible OR

· Reason to believe evidence related to the crime of arrest will be found in the car at the time of the search

· Basis of arrest matters for legality of search of vehicle

· Plain View

· COOLIDGE: if police are lawfully present when they see the item AND the item is immediately incriminating, they may seize it without a warrant

· Must have PC to believe it is evidence of criminality or contraband

· HICKS
· Facts: police overturn stereo to see if stolen

· Holding: not in plain view, not immediately incriminating

· Plain touch/smell/sense = same legal standard

· DICKERSON
· Facts: officers patdown ∆ and feel what “could be” bag of cocaine; lo and behold, it’s a bag of cocaine

· Holding: exceeded scope of Terry stop so evidence suppressed – not immediately incriminating by feel
· Consent

· SCHNECKLOTH V. BUSTAMONTE
· Facts: ∆ in car when pulled over, officers find stolen checks, owner of car consented to search

· Holding: determining consent is totality of circumstances with 3 factors:

· 1) Authority to consent

· Actual

· Apparent – reasonable belief that person who gave consent has authority to consent
· If there are multiple people with actual authority and one refuses consent, police cannot search
· Once refusing person leaves premises (for any reason including arrest), police can obtain consent from other person 

· 2) Voluntariness of consent – factors 
· Knowledge of ability to refuse – but don’t have to show police told ∆ of rights or that ∆ knew they could refuse

· Police behavior

· Subjective characteristics of consenter – age, education, etc

· Custody – not required to be out of custody for valid consent

· Officers cannot claim to have a warrant to get consent
· 3) Scope of consent

· Police cannot exceed bounds of consent given and consent can be withdrawn
· Scope = what reasonable officer would have perceived from the exchange
· Consenter can set explicit limits
· Police cannot check locked containers within scope without additional consent

· Withdrawing/limiting doesn’t exclude evidence retroactively, but requires officers to immediately stop searching

STOP AND FRISK + REASONABLE SUSPICION

· TERRY
· Facts: officers observe ∆ and believe him to be casing a store, stops ∆ and pats him down, finding guns
· Holding: stop & frisk = search and seizure, but is lawful if there is reasonable suspicion that suspect is involved in criminality supported by specific and articulable facts
· Must have separate reasonable suspicion for stop and for frisk

· Standard for frisk = if reasonably prudent man in the circumstances would be warranted in the belief that his safety or the safety of others is in danger

· Stop on reasonable suspicion, frisk only if believe armed and dangerous
· Stop vs Arrest – factors
· Movement – w/o consent

· Duration – no bright line rule

· Coerciveness – handcuff, showing guns, etc

· ARVIZU
· Facts: suspicious minivan near border in drug smuggling area; driver consents to search, officers find drugs
· Holding: reasonable suspicion = totality of circumstances inquiry; multiple nonsuspicious things can add up to reasonable suspicion
· Relevant experience of officer can be part of that inquiry

· AL V. WHITE
· Facts: anonymous tip + Plymouth station wagon + brown attaché case + Dobey’s motel

· Holding: tip + corroboration = reasonable suspicion
· Since RS < PC, can have lower quality of information

· Tip alone is still not enough, need corroboration
· J.L.
· Facts: anonymous tip that young black male sitting at bus stop in plaid shirt had a gun
· Holding: need independent indicia of reliability for search to be legal
· Need information that would not be available to the public
· NAVARETTE
· Facts: 911 call of reckless driver, officers pull it over later on road and find weed

· Holding: 911 calls have sufficient indicia of reliability on their own for reasonable suspicion

· WARDLOW
· Facts: ∆ sees officers and runs in other direction; officers detain, search, find gun
· Holding: flight alone is not enough for reasonable suspicion – need flight+ individualized suspicion
· High crime neighborhood can be the +

· Race/gender is not enough for reasonable suspicion alone

· Scope of frisk

· Length is limited by its mission

· Must only be of outer clothing and only for weapons

OTHER 4A ISSUES

· Officer Mistake 
· HEIEN
· Facts: officer pulled over ∆ for having only one brake light, which it turned out was not a violation; officer then got consent to perform a search and found marijuana

· Holding: reasonable does not mean perfect; as long as mistake is objectively reasonable then no suppression of evidence
· Case-by-case inquiry

· Special Needs

· 1) search must have a primary purpose that is distinct from typical evidence gathering
· 2) circumstances make warrant and PC inapplicable
· 3) court determines whether reasonable based on balancing of competing factors

· Government interest

· Privacy interest

· Character of intrusion

· Efficacy of searches

· Checkpoints
· SITZ
· Facts: sobriety checkpoint

· Holding: primary purpose = public safety, minimal intrusion, no discretion, no issues

· Balance government need with intrusion on individual privacy

· EDMOND
· Facts: checkpoint to detect drug trafficking

· Holding: primary purpose = discovery of evidence – investigatory, not okay
· Need more than just a general service to public safety, unless that is the primary purpose

· Okay to have checkpoint to ID potential witnesses to a crime






· Drug Testing
· FERGUSON V. CHARLESTON
· Facts: hospital doing drug tests of pregnant women and referring their information to the police for investigation
· Holding: primary purpose = generate evidence, not okay
· Using discretion, focus on crime control, invasion of privacy

· Probation & Parole
· KNIGHTS
· Facts: ∆ on probation, involved in potential crime; officers search home and find evidence of criminality

· Holding: search of ∆ on probation does not need to have a probationary purpose if terms of probation include subject to searches without warrant, PC, or RS

· In general, to search someone on probation need only reasonable suspicion

· SAMSON
· Facts: ∆ on parole, officer searched and found meth
· Holding: Don’t need reasonable suspicion or any suspicion to search parolee
· Inventory Searches
· OPPERMAN
· Facts: Car searched after impound to take inventory, marijuana found in glove compartment

· Holding: search = reasonable

· Inventory purpose = protect property, using standard procedure, not investigative

· LAFAYETTE
· Facts: ∆ arrested, has bag with them at station, police search bag and find contraband

· Holding: inventory search applies to closed containers on ∆ at time of custodial arrest

· Protective Sweeps

· BUIE
· Facts: while arresting suspects in a house, officers conduct sweep of basement and discover other evidence
· Holding: sweep to eliminate danger to officers = reasonable
· Limited to time and actions necessary to eliminate danger

· Cursory investigation allowed with reasonable belief supported by specific and articulable facts

· Scope: where a person might be, but can be whole house


· Administrative Searches

· Camara: need a warrant and PC to search a house for code violations

· If valid public interest justifies the intrusion, and standards govern the inspection, then PC exists to issue a suitably restricted warrant

· BURGER
· Facts: junkyard inspection without warrant
· Holding: warrantless searches okay for pervasively regulated businesses – must have:
· Substantial government interest

· Necessity of warrantless search

· Search regime limits discretion – adequate warrant substitute

· What is pervasively regulated business? – low bar to show
· Needs license and fee

· Maintain police book/record

· Display registration

· Home is more protected than business

· Border Searches/Checkpoints

· Can’t be unreasonably invasive

· Reasonable = taking apart gas tank

· Unreasonable = destruction of property

· No need to articulate a reason for search

· Border is exception to all exceptions

· Use of Force
· GARNER
· Facts: Officers shoot and kill unarmed 15yo escaping from minor home burglary

· Holding: deadly force is only reasonable when officer has PC to believe
· Suspect is armed and a danger to officers and/or public OR

· Suspect has committed crime involving the infliction or threat of infliction of serious physical harm
· Warnings should be given if feasible

· Need independent justification for shooting, more than for a typical seizure

· GRAHAM V. CONNOR
· Facts: use of force against diabetic dude because he was “acting suspicious”

· Holding: nonlethal use of force is same standard – factors:

· Severity of crime at issue

· Imminence of threat

· Active resistance/evasion

· Objective standard – not using hindsight – must show reasonable belief

· Use of Profiling/Immigration

· BRIGNONI-PONCE
· Facts: officers pulled over and checked vehicle because occupants looked Mexican

· Holding: need reasonable suspicion for non-checkpoint stops (roving patrols) – race alone cannot be sufficient, but it can be a factor among factors

· Montero-Camargo: demographics changed and race can no longer be considered

· Manzo-Jurado: race/ethnicity can be relevant in areas where the population of that race/ethnicity is low (Montana Hispanics = 2%)

· Modern Technology

· Cell Phone Data – CARPENTER 

· Facts: FBI gets location information from cell companies to place ∆ and others near robberies
· Holding: gathering cell phone data is a 4A search
· DNA Collection/Database – KING 
· Facts: DNA collected from rape and put in database; years later, ∆’s DNA taken for unrelated charge and matches DNA from rape in database

· Holding: reasonable search; benefits of DNA collection and crime detection outweigh the minimal intrusion on privacy
· 4A + Juveniles/School Searches

· TLO
· Facts: vice principal searches purse of kid found smoking in high school bathroom
· Holding: not an unreasonable 4A search; suspicion needed is lower

· Reasonable suspicion is all that is needed to search at school

· 1) Was search justified at its inception?

· 2) Was search reasonable in scope, taking into account age and sex of student?
· REDDING
· Facts: student strip searched by school nurse, no drugs found

· Holding: strip search is categorically distinct from search of outer clothing

· Content of suspicion must match degree of intrusion
· Search exceeded permissible scope

EXCLUSIONARY RULE

· 4A text provides no remedy for a violation
· Exclusionary Rule forbids production of evidence at trial that was obtained by government via violation of the Constitution

· Applies to more than just 4A

· Only applies to criminal trials

· WEEKS
· Facts: state officers conduct warrantless search and seizure, turn evidence to federal officers who do more warrantless searches to turn up other evidence
· Holding: evidence obtained in violation of the Constitution by federal officials will be suppressed

· Does not apply to state officials

· Focus on court’s duty to regulate government action – MUST suppress

· Wolf incorporates 4A to state government, but not exclusionary rule

· MAPP
· Facts: warrantless search of woman for lewd and lascivious materials (mommy porn book)
· Holding: Exclusionary rule applies to state governments too
· Rule is Constitutional in origin – if 4A is incorporated its remedy should be as well

· Focus on upholding the law

· Gives individual no more than Constitution guarantees

· Gives officer no less than which honest law enforcement is entitled

· Gives courts judicial integrity so necessary in administration of justice

· Applying the exclusionary rule = balancing test

· Benefit of deterring bad police behavior

· Cost of letting guilty person free (exclusion is remedy for guilty people)

·  “Standing”
· RAKAS
· Facts: ∆ was passenger in a car that was searched, found weapons used in bank robbery that were introduced against ∆ at trial

· Holding: no standing to challenge introduction of evidence
· Standing only if:

· Police conduct intruded on a reasonable expectation of privacy AND

· Challenger is a ∆ in a criminal action where illegally obtained evidence is offered

· Cannot assert 4A right vicariously – not ∆’s car or weapons, so no expectation of privacy

· If vehicle is stopped, passengers and driver are seized – can make fruit of poisonous tree argument if unlawful seizure
· Overnight guests can challenge seizures at homes and searches of homes that are not their own

· CARTER
· Facts: Officer observes ∆ in apartment not his own packaging cocaine

· Holding: not an overnight guest, no standing to challenge search

· Factors to determine if guest has standing:

· Purpose for being there

· Duration of stay

· Previous connection to location

· Person or home? Open question

· No expectation of privacy in someone else’s purse, so no standing for 4A challenge of search or seizure

· Only owner of purse can challenge – 3rd party doctrine

· Exclusionary Rule Exceptions
· Good Faith Exception

· LEON
· Facts: warrant issued but turned out to be lacking on PC

· Holding: there is a good faith exception to the exclusionary rule
· If officer’s behavior is objectively reasonable, excluding evidence will not further the ends of the exclusionary rule in any appreciable way

· Obtaining warrant and relying on it = objectively reasonable 

· Goal of exclusionary rule = deterrence of bad police behavior and there is nothing to deter here

· HERRING
· Facts: computer glitch said there was warrant when there wasn’t, clerk reported to officer there was a warrant

· Holding: good faith exception also applies to actions by non-police personnel
· If law changes after search to make that search unlawful, no exclusion because no police behavior to deter – was acting under law at the time

· Independent Source – MURRAY 
· Facts: Officers commit unlawful entry see contraband, later apply for and obtain warrant on completely separate facts

· Holding: no exclusion, officers already had PC to get a warrant and they did get one; doesn’t matter if they peeked






· Inevitable Discovery – NIX V. WILLIAMS
· Facts: 10yo kidnapped, suspect given Christian burial speech on drive back to Des Moines in order to find body which was just outside search area
· Holding: body would have been inevitably discovered through lawful means, so exclusion doesn’t make sense
· Government must prove inevitability by preponderance of the evidence

· Attenuation

· Attenuation is related to issue of proximate cause – is there a direct link or intervening step between violation and getting evidence?

· If attenuated, no fruit of poisonous tree issue

· BROWN V. IL
· Facts: Officers broke into ∆’s apartment, searched it, arrested him by surprise; gave Miranda warnings and got confession
· Holding: Miranda warnings does not attenuate 4A violation alone; need to look at:

· Temporal proximity

· Intervening circumstances

· Flagrant misconduct

· STRIEFF
· Facts: officer detains ∆ after observing him leave drug house, arrests him for traffic violations in system
· Holding: warrant attenuated taint of unconstitutional Terry stop

FIFTH AMENDMENT

REQUIREMENTS + MIRANDA
· 5A: no person shall be compelled in any criminal case to be a witness against themselves, nor be deprived of due process of law
· Focus of 5A law is to put limits on police ability to make someone confess and then use that against them

· Voluntary Confessions/Voluntariness Inquiry (14A)
· Confessions need indicia of reliability and corroboration – cannot convict on confession alone

· Confession is most powerful piece of evidence for a jury – very prejudicial

· All confessions must have comported with due process of law in 14A
· 14A: nor shall any state deprive any person of life, liberty, or property without due process of law

· BROWN V. MS
· Facts: extreme physical abuse by police in order to get a confession

· Holding: cannot use violence to obtain a confession
· No issue of reliability here, all about method of obtaining and the subsequent use of the confession at trial

· Involuntary confession = coercive state conduct + will of ∆ overborn

· Things that will raise voluntariness issue:

· Physical brutality

· Long interrogation

· Deprivation of basic needs

· Threats of force

· Psychological tactics

· Unkept promises & lies

· Vague promises are okay

· Lies must be brazen and bold – fabricated/fake report

· FULMINANTE
· Facts: ∆ confesses to murder to cellmate who is FBI informant after pressure from cellmate

· Holding: physical force is not a requirement to find coercion
· Voluntariness is a totality of the circumstances inquiry

· Prosecution has burden to show voluntary confession

· SPANO
· Facts: ∆’s police officer friend pressures him into confessing
· Holding: conduct of police = coercive

· Coerced confessions are inherently unreliable

· Voluntariness is a question of law for judge, not for jury

· CONNELLY
· Facts: ∆ confesses to random police officer in a park because the voices told him to

· Holding: absent police conduct causally related to the confession, there is no basis to conclude there has been a due process violation
· Purpose of exclusion is to deter police misconduct – would need to show intentional manipulation of mental illness to show coercion

· [image: image1.png]Involuntary

Repugnant
Unreliable Police
Conduct







· Self-Incrimination (5A)
· SCHMERBER
· Facts: blood draw taken at hospital after DUI
· Holding: blood draw not self-incriminating for 5A
· Must be compelled to COMMUNICATE – blood draw is not testimonial

· Possibility of incrimination – must be compelled to expose self to criminal liability

· Civil liability alone is not enough to invoke 5A

· Giving name is not incrimination – assertion of a fact, related to routine booking exception

· MIRANDA
· Government cannot use statements unless they show that procedural safeguards were taken first. Inform of:

· Right to remain silent

· Statements can/will be used against them

· Right to counsel

· If can’t afford, counsel will be appointed for them

· Custody + Questioning = Warnings & Waiver
· Custody doesn’t include incarceration or all restraints on liberty that are 4A seizures where person is not free to terminate the encounter
· Must be ARREST or its equivalent

· Direct questions by police are not questioning if police deceive suspect into thinking they are not speaking to the police
· Warnings or equally effective alternative unless reasonable concern for public safety justifies forgoing warnings
· Scope determined by exigency and overrides invocation
· Waiver can be express or implied from words and/or actions
· Warnings are absolute prerequisite to admissibility
· No subjective analysis of whether ∆ knew their rights anyway

· Custody

· Miranda applies only when there is a custodial interrogation
· Interrogation while in custody is inherently coercive; safeguards help rebut that presumption

· Custody = in custody or otherwise deprived of freedom in any significant way
· MATHIASON
· Facts: ∆ voluntarily goes to police station and makes statement implicating himself in burglary, leaves after statement
· Holding: not in custody, no Miranda warnings required

· Standard is whether objective person would feel free to leave

· No subjective feeling of ∆/intent of officers
· BERKEMER V. MCCARTY
· Facts: ∆ detained and questioned on road for DUI; ∆ also questioned at station

· Holding: traffic stops don’t implicate Miranda; once at station, need Miranda
· SHATZER
· Facts: ∆ questioned in prison, Mirandized, asserts right to counsel; 2 years pass and ∆ questioned again

· Holding: period of years = break in Miranda custody
· Custody for conviction of crime is not the same as Miranda custody

· Once ∆ has gone back to “normal life” there is a break in Miranda custody

· Interrogation/Questioning
· INNIS
· Facts: officers have conversation w/ ∆ in car about how little girl might find shotgun

· Holding: not interrogated because officers were talking to each other and ∆ volunteered info 
· Two types of Miranda questioning:

· Direct Questioning OR

· Words or actions by police that police should know are reasonably likely to elicit incriminating response from suspect

· Intent of officers is irrelevant

· “Functional equivalent of questioning”

· PERKINS
· Facts: undercover agent placed in cell with ∆ in order to get a confession
· Holding: Miranda warnings not necessary; need to know you’re talking to an agent

· Risk of false friend

· Public Safety Exception to Miranda

· QUARLES
· Facts: officers pursue suspect to back of store, search and find empty holster, ask where gun is w/o Miranda warnings

· Holding: must balance the public safety interest with the procedural safeguards of Miranda – cost of Miranda deterrence could be too high
· No warning is not a presumption of compulsion

· Scope of questioning allowed is determined by the exigency presented

MIRANDA WAIVER + INVOCATION
· Waiver

· Waiver must be voluntary, knowing, and intelligent
· Knowing = rights/warnings given

· Rights often read to and by suspect to show language and literacy

· Intelligent = understanding rights

· Voluntary = due process concerns – totality of circumstances
· Government has heavy burden to prove 3 factors

· Cannot presume waiver from silence or a confession per Miranda

· BUTLER
· Facts: ∆ says he will talk to officers but refuses to sign waiver form
· Holding: implied waiver can be enough

· Silence + understanding + course of conduct indicating waiver = waiver

· BERGHUIS V. THOMPKINS
· Facts: during interrogation, ∆ remains silent until asked questions about God

· Holding: answering questions is implied waiver
· ∆ never invokes and never expressly waives – must give reasons for remaining silent to be invocation
· Invocation

· If suspect indicates in any manner at any stage they wish to consult with attorney or to remain silent, interrogation must cease (Miranda)
· Any statement after invocation = compelled

· Invocation must be clear and unambiguous for right to counsel AND for silence
· DAVIS
· Facts: ∆, during questioning, says “maybe I should talk to lawyer” but agrees to continue questioning; later clearly invokes

· Holding: reasonable officer in circumstances would understand the statement to be a request for attorney
· Officers do not need to clarify suspect’s intent to invoke

· SALINAS
· Facts: ∆ answers questioning except when they ask if his shotgun ballistics will match, where he looks up and away

· Holding: needs to be clear why they are remaining silent in order to invoke
· MOSLEY
· Facts: ∆ invokes right to silence, questioning ceases; different officer questions about another crime, ∆ confesses

· Holding: if invocation is to remain silent, police must scrupulously honor invocation; in order to re-initiate interrogation, prosecution must show:

· Original interrogation ceased
· Passage of time

· New warnings and waiver given
· Different crime

· Different officers

· Different location

· EDWARDS
· Facts: ∆ in prison and invokes; next day officers re-question
· Holding: if invocation is right to presence of counsel, police cannot re-initiate until:

· Counsel is present/has been made available
· Break in Miranda custody of 14+ days
· Enough time for coercive pressures to dissipate – get back to normal life/routine

· Suspect initiates discussion

· Suspect indicates desire to discuss the subject matter of the criminal investigation – fact-intensive inquiry

MIRANDA VIOLATION CONSEQUENCES 

· Exclusionary rule also remedy for 5A violation
· Not all evidence will be the fruit of the poisonous tree

· BROWN V. IL
· Facts: Officers broke into ∆’s apartment, searched it, arrested him by surprise; gave Miranda warnings and got confession

· Holding: 3x Miranda warnings did not dissipate taint of 4A violation (factors above)

· Impeachment Use of Statements

· Harris: Miranda should not be a shield for perjury or inconsistent statements
· Cost of losing statements for their truth is enough
· Relevance and admissibility depends on ∆’s choice to testify

· Government may use otherwise inadmissible unwarned statement to impeach ∆’s testimony at trial

· Fruit of the Poisonous Tree

· Identity of witness and their subsequent testimony not fruit of unwarned statements

· ELSTAD
· Facts: ∆ answered unwarned questions at home before being taken to station where he gave full confession – “cat out of the bag”
· Holding: first statements inadmissible, second statements admissible

· Absent deliberate coercion or improper tactics, no reason to exclude statements 

· 1st statement was not coerced, so no poisonous tree

· SEIBERT
· Facts: statements/confession, Miranda, repeat statements/confession

· Holding: statements inadmissible since deliberate police tactic to avoid exclusion/Miranda

· Concurrence rule:

· If statement 1 is not from deliberate violation of Miranda, then statement 2 is admissible

· If statement 1 is from a deliberate violation, statement 2 is inadmissible absent curative measures

· Curative measures can be:

· Passage of time between violation and warning

· Inform ∆ that statement 1 is not admissible

· PATANE
· Facts: ∆ interrupted officers and said he knew Miranda rights, told officers where to find gun in his house

· Holding: statements are not admissible, but physical evidence coming from those statements is admissible

· Miranda violation occurs when a statement is offered at trial

SIXTH AMENDMENT
· 6A: an accused shall have the assistance counsel for his defense
· Focus on dealing with adversary government, not voluntariness of statements

· MASSIAH
· Facts: co-∆ cooperates with FBI and lets them listen to conversation with ∆ in car after charges have been brought

· Holding: 6A right to counsel attaches once formal adversarial judicial proceedings have begun (charged/arraignment)

· Cannot deliberately elicit information in the absence of counsel

· BREWER V. WILLIAMS
· Facts: Christian burial speech after indictment

· Holding: do not have to invoke 6A right, it automatically attaches
· Body is fruit of poisonous tree, but admissible because of inevitable discovery

· COBB
· Facts: ∆ committed burglary and kidnapping/murder, arrested and arraigned only on burglary; later confesses to his dad re: kidnapping and murder, questioned again after arrest about kidnapping/murder

· Holding: 6A right is offense-specific; police can question without counsel re: uncharged crimes

· Use Blockburger test to determine if offenses are the same or difference

· Different crimes if each requires an element the other doesn’t

· Deliberate Elicitation + Informants

· HENRY
· Facts: ∆ in cell with paid government informant, told not to engage in conversations with ∆; informant reported statements ∆ made

· Holding: government intentionally created a condition likely to induce incriminating statements without ∆’s lawyer
· KUHLMANN V. WILSON
· Facts: ∆ placed in cell with informant across the street from murder scene, informant told not to engage; ∆ makes full confession to informant after talking with his brother

· Holding: agent was merely a listening post, no 6A issue
· 6A Waiver

· Miranda waiver will also waive 6A right to counsel at interrogation if it has already attached

· Too cumbersome/hard to separate both and get multiple waivers

· Police can keep coming back and seeking waiver – no like Edwards ban on re-initiation of questioning

· Requesting counsel at arraignment is not invoking 5A/Miranda right to counsel

· Eyewitness ID/ID Procedures

· Concerned with irreparable misidentification
· Types of procedures

· Lineup

· Showup

· Photo Array

· In-Court ID

· WADE
· Facts: ∆ was ID’ed in a lineup without counsel after arraignment; same witnesses ID’ed ∆ in court

· Holding: ∆ has a right to counsel at lineup, but government can show that in court ID is based on something other than lineup (independent basis). Factors: 

· Prior opportunity to observe

· Discrepancy between description and suspect

· ID of another person

· Failure to ID ∆

· Lapse of time

· Limits:

· Timing: must be post-indictment for 6A right to attach
· NO right to counsel for photo array



· Due process (14A) standard for ID’s: unnecessarily suggestive procedures are unfair and violate due process – timing doesn’t matter

· STOVALL V. DENNO
· Facts: ∆ brought to hospital for vic to ID as a showup, handcuffed to officer

· Holding: showups are more suggestive than lineups, but this was an emergency situation – exigent circumstances
· FOSTER
· Facts: ∆ was shown to vic in 2 lineups where he was the only repeat

· Holding: Procedure was unnecessarily suggestive and made irreparable misidentification likely

· Only case to overturn ID based on due process

· SIMMONS
· Facts: vics were shown group photos that contained ∆ to ID; all vics ID ∆

· Holding: no substantial likelihood of irreparable misidentification
· Not ideal, but not violation

· Credibility can be dealt with on cross

· BIGGERS
· Facts: in rape case, ∆ ID’ed in showup only after vic saw many lineups and showups and photos over a long period of time

· Holding: admissible in court because no pressure and no due process violation

· BRAITHWAITE
· Facts: undercover agent ID’s ∆ after single photo left on his desk

· Holding: under totality of circumstances, ID may still be admissible at trial if there are strong indicia of reliability
· PERRY
· Facts: witness ID’s ∆ through kitchen window at scene of burglary while ∆ is talking to police

· Holding: unnecessary suggestibility must be arranged by the police – this was happenstance suggestibility

· No intentional suggestion = no due process violation
DP Violation
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