Crim Pro Outline – Fall 2018 (Miller)
I. Introduction

a. Theme: Do the rules of criminal procedure protect the public or the police? 

b. 4th & 5th Amendments

i. Protect Public

1. Constitutional tort law punishing police malfeasance

2. 4th Amendment prohibits unreasonable searches and seizures

3. 5th Amendment prevents state from coercing confessions from unwilling civilians

ii. Protect Police 

1. Forms of insurance for otherwise tortious or criminal conduct

2. 4th Amendment permits specified reasonable searches and seizures

3. 5th Amendment allows government to manipulate confession from suspects 

c. Changing police policy/practice – How?
i. Damages

1. Rule: Damages from a police department or officer requires violation of a clear law or policy

2. Who can you sue for damages? 

a. Municipality (deep pockets), major as representative, police officer

3. Local Government Liability

a. Monell v. Dep’t of Social Services (1978) – 

i. Rule: Local government liability for constitutional violation must be founded on custom or policy which may be formal or informal 

ii. Pembaur v. Cincinncatti (1986) – May be a single act of authorized decision-maker 

iii. Canton v. Harris (1989), Connick v. Thompson (2011) – But failure to train cases require more than a single act

4. Limit on Liability: 

a. Qualified Immunity: Only not immune if governing law and its application to the circumstances are clear and he still disregards them

b. Anderson v. Creighton (1987) – 

i. Not just any conduct that violates the 4th Amendment entails personal liability

ii. Rule: The right must be sufficiently clear that a reasonable officer could understand that their conduct violates the right
ii. Injunctive relief

1. Rule: To have standing for injunctive relief, there must be a sufficient threat of future harm

2. Los Angeles v. Lyons (1983) – P sought to enjoin LAPD’s chokehold policy – officer could use if a reasonable officer would have felt they were subject to an attack. P was stopped for traffic violation. He complied with officer’s order but complained. Chokehold was used in response to complaining.

a. Standing: P must meet the case & controversy requirement (injury in fact that has been caused by the challenged conduct that can be remedied by a judicial decree)

b. Court held P lacked standing bc there was insufficient threat of future injury. P only had standing for damages

c. Lyons precludes injunctive relief as a vehicle or police reform

iii. Proposing alternative policies

iv. Criminal Prosecution under 18 U.S.C. § 242

1. Officer must willfully violate the constitution
v. Federal oversight of police districts through consent decree

vi. Civilian review and police commissions

vii. The obvious methods to obtain relief have not worked – so the exclusionary rule is what is the remedy that is left

II. Searches and Seizures
a. The 4th Amendment protects “the security of one’s privacy against arbitrary intrusion by the police”

i. Reasonableness Clause: Right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures

ii. Warrant Clause: No warrants shall issue without probable cause, supported by oath or affirmation, and describing the place to be searched, and persons or things to be seized

iii. 4th Amendment applies to the federal government, not state government

1. Wolf v. Colorado (1949) – the 4th Amendment also applies to the states

iv. 4th Amendment does not specify a remedy

1. Weeks v. U.S. (1914) – The remedy is the exclusionary rule

2. Mapp v. Ohio (1961) – the exclusionary rule applies to the states
b. Probable Cause
i. Standard: fair probability to believe that the person committed a crime

1. Current or past crime

2. Search for evidence or seize criminal

3. Permits full blown search or arrest 

4. Search standard: Fair probability that the area or object searched contains evidence of a crime

c. The Exclusionary Rule

i. Defined: Evidence gets excluded if it is obtained in violation of the 4th amendment

1. Deterrence: Deters lawless policing and promotes law-guided policing

2. Judicial Integrity: Trials are conducted using evidence that is gathered according to the rule of law

ii. Mapp. V. Ohio (1961) – Police knock on D’s door. When she demanded to see the warrant, she was shown a piece of paper purported to be a warrant. When she took the warrant, police engaged in physical altercation to retrieve it from her. Police seized evidence in her home that was introduced in her criminal trial for possession obscene material. 
1. Court held that evidence maintained through an unreasonable search and seizure in violation of the 4th amendment is inadmissible in state criminal proceeding. 
d. Relationship between Property & Privacy

i. Historically, there has been a transition from protecting property to protecting privacy

ii. Approaches to Analysis:

1. Common Law: Is it a trespass?

2. Customary Analysis: What people normally do

3. Normative: What the police ought to do

4. Legitimate: Legitimate place, no expectation

iii. Property

1. Protection of tangible property: home, effects, and papers
2. Boyd v. U.S. (1886) – D was illegally importing plate glass. While police could seize the glass bc it was illegally imported, they couldn’t get his private papers even with a subpoena. They needed the papers to show how many units were imported and how much they cost. 

a. Court held that state had no right to his papers. The 4th amendment protects property and 5th amendment protects individual from state coerced self-incrimination. Forcing D to turn over papers is in effect self-incrimination.

b. Lawful v. unlawful property: State can only search for property that is stolen or subject to state regulation 

c. This regime has been rejected by later cases

iv. Privacy

1. 4th Amendment’s role is to protect privacy from unreasonable invasions by the government 

2. Protects the interior of home (contents of containers) and information (undisclosed communications and content)

3. Schmerber v. California (1966) – D was taken to the hospital after a car accident. During his treatment, an officer ordered a doctor to take a blood sample which indicated that D had been drinking.  He was arrested for DUI. The blood test was introduced as evidence in court. Court found that 4th amendment was not violated bc it was an emergency (fear of destruction of evidence) so no warrant was needed

a. The court separated the 4th and 5th Amendments

i. 4th applies to physical evidence

ii. 5th applies to testimonial evidence

b. No absolute zone of privacy – only a guaranteed process. As long as there is probable cause and the manner of intrusion is not unreasonable, it is ok
4. Warden v. Hayden (1967) – Police were called to an armed robbery. Description of suspect was given. Police knocked on door, D’s wife answered. She allowed police to search the house where they found a gun, ammunition, and the clothing described. Evidence was admitted at trial.
a. Court found that the items seized during a lawful search with only evidential value may be admitted at trial. 

b. The court discarded the use of “property” interests to define searches and seizures
c. Hot pursuit – need reasonable suspicion to believe that the house entered was D’s house. Doesn’t need search warrant bc he believes it’s the right house. Reasonable suspicion only – individual suspicion.

5. Berger v. New York (1967) – State law authorized judges to grant warrants for wiretaps if there was reasonable ground to believe that it would uncover evidence of a crime. The law required an oath to state the reasonable grounds, at whom the eavesdropping was directed, the telephone number, and the duration (2 month max). D was charged with bribery after a wiretap conversation. 

a. Court ruled the law was unconstitutional bc it did not require enough specificity as to crime alleged and what is sought to be uncovered.
b. The court recognized limited (reasonable) state power to engage in electronic surveillance

c. Rule: Properly specified intrusions into private and personal conversations are permitted

e. Searches

i. 4th Amendment searches require (1) probable cause and (2) a warrant or exception.

ii. The monolithic 4th Amendment binary character treats all criminal evidence gathering as either a search (4th Amendment applies) or not a search (4th Amendment does not apply)

iii. Analysis: What interest is being invaded? Property? Privacy? Nothing?
iv. Protected Searches

1. Only searches of private interests are protected 

2. Katz v. U.S. (1967) – Federal agents suspected D of bookmaking and placed a listening device against the wall of a public phone booth that he was using. He was charged w/ transmitting wagering info by phone. 

a. Court held that D was justified in assuming that his phone conversations would remain private, even though a phone booth is at all other times for public use. When he shut the door to the phone booth, he had a reasonable expectation of privacy.
b. Protection of people, not places or things. Privacy is important and how people manifest their privacy 

c. Rule: What a person knowingly exposes to the public is not private bc there is no subjective expectation of privacy to those things we knowingly expose
v. Unprotected search

1. Public searches are not protected and are lawful

2. Open Fields Doctrine

a. If officers can observe the objects because they are exposed in public view

b. Not private

vi. Test for whether 4th Amendment applies

1. Property Test: If the police search certain types of property, 4th Amendment applies

a. Persons, houses, papers, and effects

b. If no tangible property interest implicated, then we do Katz privacy test

2. Katz Harlan Concurrence Test: To have a legitimate privacy interest, there must be:

a. (1) Subjective: Actual, manifested expectation of privacy, AND

i. Full secrecy is the standard

ii. Can be shown by conduct – hiding things

b. (2) Objective: Whether society is willing to recognize expectation reasonable

i. Test:

ii. (1) Place of surveillance

1. Expectation of privacy is less reasonable the greater the distance from the home

a. Home – extremely private (bright line rule)

b. Curtilage – moderately private (case by case)

c. Open fields – not private (bright line rule)

iii. (2) Intrusiveness of surveillance

1. Available to the senses theories

a. Magnification

b. Otherwise detectible movements, events or entities

2. Exposure/Out in public domain theories

a. Consent

b. Assumption of risk

c. Making information available to 3rd parties

3. Personal dignity as limitation on informational secrecy

iv.  (3) Object of search

1. Only detectable object is criminal object

a. Search is such that it cannot turn up non-criminal items

vii. Open Fields 
1. Rule: Places from which to observe objects are open to public view

a. Trespass does not apply in open fields

b. Anything that an officer can see in a place where they are legitimately entitled to be with their naked eye does not constitute a search

i. Binoculars – permissible enhancement

ii. Aircraft – permissible enhancement

2. Is this a test of probability or legality/legitimacy?

a. Probability: Likelihood that private person would have access to such places

b. Legitimacy: Determinative fact is that police are not in prohibited location

3. Florida v. Riley (1989) – Officer visited mobile home of D to investigate an anonymous tip that mj was being grown on the property. A partially enclosed greenhouse was located 10-20 ft from home. Officer was unable to see the contents from the road. Officer flew over with a helicopter, which allowed him to see the mj through a missing panel on the roof. 
a. Court held that the fact the weed was observable through a missing panel gave the possibility of lawful observation. Even though it was obscured from the street (subjective), the court justified its decision by emphasizing that the flight had been within legal parameters (objective). 

4. HYPO - Officer obtains consent from suspect’s neighbor and observes mj from the neighbors second story window. The court has not directly answered this question. Although lawful, it is not one to which the public has general access. However, the court’s assumption of risk decisions would seem to place the officer’s observation outside the scope of the 4th amendment

viii. Curtilage – Expectation of privacy questionable, depends on factors:
1. The area within the curtilage is identified by:

a. Proximity to home

i. Adjacent to the house?

b. Inclusion within an enclosure surrounding the home

c. The uses to which the area is put

d. Protection from observation by passerby 
e. EX) house on large property. Barn on property but far away. If barn is open, no warrant to get in. if locked, need warrant. Treats barn as open fields bc too far from home.

2. Collins v. VA – motorcycle covered by tarp on side of house was on curtilage
3. Florida v. Jardines (2013) – Detective received an unverified tip that marijuana was being grown in D’s home. Police went to surveillance the property and called a drug sniffing dog. Dog smelled drugs and sat as an indication of narcotics. A warrant was executed and the search revealed marijuana plants. This was a search. 
a. Court claims that pre-existing property analysis survived Katz reasonable expectation test

b. Even though part of curtilage, the doorstep and path are generally accessible through an implicit license to potential visitors except those who:

c. Stray off the front path, stay too long in the garden, enter for investigatory purpose

ix. Third Parties

1. Rule: Misplaced reliance on the loyalty of others is not entitled to protection 

a. When one party invites the government into their conversation, 4th amendment does not apply

b. Assumption of risk that third party is reporting to police

c. Assumption of risk has been extended to institutional third parties

i. Banks, doctors, accountants, and telephone companies
2. U.S. v. White (1971) - D was convicted on drug charges. Government agents were permitted to testify to conversations D had had with a government informant. They overheard these conversations through a wire-tap the informant had been wearing, allowing them to hear every word in real time. Conversations were in the informant’s home, a restaurant, D’s house, and D’s car. 
a. D assumed the risk when confiding in others about their illegal activities. Therefore, electronic surveillance that allows agents to listen in real time is admissible pursuant to the 4th amendment, provided the agent is not otherwise violating the D’s reasonable expectation of privacy. There is no functional difference between speaking to a snitch and a cop with a wire.
x. Trash – Abandonment/Assumption of Risk/Knowingly Exposed
1. Rule: Knowingly exposed items that allow others to access are not protected

2. California v. Greenwood (1988) –Officers had information that D was involved in drugs. The police had a garbage collector empty his truck and then go pick up D’s trash, which was left outside on the curb for collection. The evidence from D’s trash was offered as probable cause to support the issuance of a warrant authorizing a search of his home. 
a. The warrantless search of trash left outside does not violate the 4th amendment because a person has no reasonable expectation of privacy in trash left for collection in a publicly accessible place (assumption risk). The court says 2 things: either he has abandoned the bag (abandonment) or some rodent could get in the bag, therefore a la Riley, if any person can get it, the Police can (legitimacy).
xi. Technology

1. Rule: Where the device merely enhances sensory perception and facilitates surveillance that otherwise would be possible without the enhancement, the 4th Amendment is not implicated

a. A search occurs when technology gets information from the interior of a house

b. No search when technology only reveals otherwise detectable movements, events, or entities
2. U.S. v. Karo (1984) – Beeper in container went multiple places, including private. Beeper was only admissible for non-private locations and excluded the inside the house evidence. 
3. U.S. v. Knotts (1983) - Police followed a beeper in a chloroform container, which D transported to make drugs. No reasonable expectation of privacy because the public can see the movements of your car around the street. The beeper doesn't go anywhere private to Knotts, so legitimate. Company consented to having the police put the device on the container 
a. Consent is the difference between this and Jones

4. Kyllo v. U.S. (2001) – D was arrested for growing marijuana in his home. The police came to discover the marijuana with the use of a thermal imaging device used to detect the heat from the high intensity lamps used to grow the plants inside. The thermal imaging device was used by an officer on the street outside D’s home to scan the house. The scan revealed that part of the house was significantly hotter than the rest. The police used this information to obtain a warrant and found over 100 marijuana plants. 

a. The court held that obtaining information by sense-enhancing technology of the interior of the home that could not otherwise have been obtained w/o physical intrusion constitutes a search.
5. U.S. v. Jones (2012) – Court authorized electronic tracking device on D’s wife’s vehicle (an effect), so long it is placed in 10 days. They places it on the 11th day (invalid warrant). The GPS derived data over 4 weeks and connected D to the alleged conspirators stash house that contained 850k cash. 
a. Court held that warrantless placement of a GPS tracking device on undercarriage of an individual’s vehicle in order to track the person's movements on public streets constitutes an unlawful search in violation of the 4th Amendment
xii. Electronic data

1. Regulated by 4th Amendment and statute

2. Traditional landline calls

a. Phone numbers are not considered private

b. Under third party doctrine, when you make your call, it is routed to a third party before going to recipient

3. Modern mobile phones, cell phones and computers

a. Data (communications): like the context of a telephone conversation is reasonably considered private

i. Unless communicated by a third party

b. Metadata: 

i. Circumstantial information identifying communicator is unprotected

1. Phone #, address of letter, length of call, location of caller

ii. But circumstantial information may be so comprehensive as to reveals individual’s movements over a period of time is protected bc there is a reasonable expectation of privacy

4. Carpenter v. U.S. (2018) – Police subpoenaed phone records from the phone company. This included location over time to determine whether he was in the area of robberies. It contained too much information which was insufficiently precise. You could not tell exactly where he was. 

a. Court holds that cell phone tracking data is qualitatively different from other types of data. It is D’s property. It is not abandoned, movement, business record, not assumption or risk, and high tech.

b. Carpenter establishes that the 4th Amendment covers electronic data

c. Tries to carve out exception to 3rd party doctrine 

i. Idea is that data is the exception bc it is comprehensive and reveals too much stuff

d. Balancing test for sensitive data:

i. Ease of getting info (it is minimal) x amount of intrusiveness – will always be hugely intrusive 

f. Consent Searches

i. Regulating searches is difficult in rapidly changing circumstances on the street
1. Solution is to use consent as justification for placing a search outside the scope of the 4th Amendment

2. Exception to warrant requirement

ii. Rule: Police do not need either probable cause or a warrant to conduct a search where the target voluntarily consents
1. State has the burden to prove voluntariness

2. State need not inform individual that they are free to decline search

iii. Consent permits the target of the search to determine the scope of the search

1. Problem: Individuals may not know that they have a choice

iv. Test to determine voluntariness: By the totality of the circumstances, would a reasonable officer have believed that the individual consented?

v. Policy:

1. Administrative: saves time & efficient

2. Necessity: rapidly changing

3. No ambiguity regarding PC or warrant

4. High law enforcement value; low privacy interest intrusion
vi. Shneckloth v. Bustamonte (1973) – Officer made routine traffic stop for tail light. Lacking any probable cause, he asked for permission to search the car. Brother of the owner gave consent. Search uncovered stolen checks that were linked to D, 1 of the 6 passengers in the car. Court held that police do not need either probable cause or a warrant to conduct a search where the target voluntarily consents

vii. Ohio v. Robinette (1993) – No need to inform suspect that they could refuse consent after valid seizure ended. Totality of the circumstances to determine if consent was valid

viii. Florida v. Jimeno (1991) – Scope of search objective: What a reasonable person would have understood, given the exchange between officer and individual 
ix. Third Party Consent

1. Rule: The court permits third parties to consent on behalf of another person

2. Third party must have authority or control over the place searched

a. Apparent authority is ok – if a reasonable officer would have believed that the 3rd party giving consent had the authority to do so

3. IL v. Rodriguez (1990) – Victim lived with D but moved out a few weeks before he abused her. She accompanied police to D’s home and unlocked it with her key. Police found drugs in plain view.
a. Any tenant with apparent authority may consent to search of premises
b. Co-tenants assume the risk that other tenants will consent to police search

4. Minnesota v. Olsen (1991) – Mere bystanders lack apparent authority unlike overnight houseguests
a. Expectation of courtesy afforded to houseguests – they have actual authority
5. GA v. Randolph (2006) – After a domestic dispute. Wife gives consent to search the house. Husband objects but police still search and find drugs. Court compares to houseguest having a right to object against search. 
a. Rule: Police may not search if any co-tenant with equal apparent authority refuses consent from perspective of police officer
6. Fernandez v. CA (2014) –  Police arrive for domestic dispute. Woman is there with her kid. Bf shows up and refuses the search. He gets arrested. Police come back and get approval to search from gf and find drugs. 
a. Rule: Tenant must be present for refusal to consent to be effective

i. Does not matter why absent, even police action

ii. If co-tenant’s door is locked, cannot search the room

7. Mistakes:

a. Legal mistake: police mistake legal authority cannot create power to consent

i. Landlord and hotel clerk lack legal authority to consent to search of apartment or hotel

b. Factual mistake: Police mistake about facts can create power to consent

i. Officer’s objectively reasonable mistake of fact as to co-tenant’s status as current resident does not undermine lawlessness of search
g. Generalized suspicion/Suspicionless Searches

i. Regulatory Searches

1. Defined: An inspection or search carried out under a regulatory or statutory scheme especially in public or commercial premises and usually to enforce compliance with regulations or laws pertaining to health, safety or security.
2. Exception to probable cause requirement, but not warrant requirement

a. D has right to insist inspectors get warrant but it does not need to be issued on traditional probable cause 
3. Camara v. Municipal Court (1967) – SF ordinance authorized city building inspectors to enter buildings to perform any duty imposed by the municipal code. Inspector sought to inspect D’s apartment. D refused and was charged with violating a provision of the municipal code. 

a. Regulatory inspection may be conducted on quantum of suspicion, less than probable cause balancing
i. Introduction of reasonableness standard later adopted by Terry
b. Administrative searches are ok as long as it is indiscriminate 

i. EX) applies to all houses

c. Balance need to search v. invasion which search entails
ii. Special Needs Searches

1. When there are special needs beyond the normal need for law enforcement then the search is beyond the ordinary criminal investigation and thus renders the warrant and PC requirement impracticable

a. Replaced with generalized reasonableness/suspicion standard
2. Even when original purpose is regarded as administrative, contraband or incriminating evidence discovered may be admitted in criminal prosecution

3. Limited Administrative Discretion 

a. New York v. Burger (1987) – Police entered junk yard. D didn’t have record of inventory. D did not object to inspection. Stolen vehicles were found. Business owners expectations of privacy are not as great as great.

i. Factors required to permit warrantless search under special needs doctrine:
ii. Business is closely regulated

1. Junk yards, gun dealership, and mines

iii. Substantial government interest supports regulatory scheme

iv. Warrantless searches are necessary to further regulatory scheme

v. Inspection scheme is constitutionally adequate substitute for a warrant

vi. Inspection is limited in time, place and scope
4. Schools

a. Contrast individual suspicion (Criminal investigation) v. generalized suspicion (non-criminal investigation)
b. TLO v. NJ (1985) – VP of school searched student and found weed. Special need for school are to ensure safety of kids, so less protection of privacy is given. Search of student’s purse ok given reasonable grounds for suspecting student violated rule (individualized suspicion)
c. Safford School District v. Redding (2009) – Scope of manner of search unreasonable when principal searched student’s underwear for small amount of drugs (individualized suspicion)

d. Veronica School District v. Acton (1995) – Reasonable to require testing of school athletes, given custodial and tutelary obligations of school district, along with minimal intrusion of urinalysis testing

e. Pattawatomie County v. Earls (2002) – Suspicionless drug testing of students who wished to participate in competitive extracurricular activities permissible given swift and informal disciplinary process

5. Elsewhere

a. Griffin v. WI (1987) – Probation officer searched D’s home after hearing news of D having weapons

i. Rule: Probation officers may search probationers homes on reasonable grounds

b. Samson v. CA (2006) – Police search of parolee permissible absent reasonable suspicion where parolee waived right to object to search and state law prohibited arbitrary, capricious, or harassing searches

i. More of a balancing of interests approach than simply relying on the special needs of the state to search probationers

c. O’Connor v. Ortega (1987) – Public hospital admin heard claims that doctor at hospital was harassing trainee so they searched his office and seized personal things and used it as evidence to discharge him in admin proceedings. 

i. Rule: Public institution’s search of employee’s office permitted w/o warrant or individualized suspicion 

6. Drugs: Employees, Students, Pregnant Mothers, Politicians

a. Skinner v. Railway Executives Assoc (1989) – Reasonable to require drug tests for customs employees engaged in drug interdiction

b. Treasury Employees v. Von Raab (1989) – Reasonable to require drug tests for railway employees involved in train accidents

c. Ferguson v. Charleston (2001) – Unreasonable to drug test pregnant woman or women in labor and notify police upon positive test

d. Chandler v. Miller (1997) – Question of whether there is in fact a special need must be substantial

i. Symbolic interest in subjecting candidates for office to drug test not weighty enough to override normal requirement of individualized suspicion 

7. Collecting DNA 

a. Maryland v. King (2013) – In 2003, man broke into victim’s house and raped her. Police were unable to determine his identity from woman’s description but they did get his DNA. In 2009, D was arrested for unrelated assault. During booking, police used a cotton swab to take DNA from his cheek. When run, officers matched his DNA with the 2003 case. 

i. Policy: Issue is whether 4th amendment prohibits collection and analysis of DNA from person arrested but not yet convicted. This is part of booking procedures, like fingerprinting. Purpose of fingerprinting is being able to identify suspects. DNA is advanced version of fingerprinting. Intrusion is a minimal one. Once arrested on probable cause, expectations of privacy and freedom from police scrutiny is reduced. 

ii. Court says this is a search but it is reasonable and relies upon the state’s interests in identifying arrestees when processing them. DNA tells officers whether they are a danger to the public, officers or inmates

b. Missouri v. McNeely (2013) – Warrant required for blood alcohol test unless exigency exists

c. Birchfield v. ND (2016) – No warrant required for breathalyzer – not search

iii. Roadblocks

h. Seizures
i. There is a continuum of physical constraining, from encounters, to stops to arrests

1. Encounters are unregulated by the 4th amendment 

a. No police coercion and free to leave 

2. Stops and arrests are forms of seizures

ii. Defined: When an officer, by physical force or show of authority, has in some way restrained the liberty of the subject

1. EX) threatening presence of several officers, display of weapon by officer, physical touching, use of language or tone of violence indicating that compliance with officer’s request might be compelled

iii. Seizures traditionally require a warrant issued upon probable cause
iv. Ways to be seized

1. (1) submit to displays of authority

2. (2) physical constraint

v. Once seized, anything that happens after is a 4th Amendment violation

vi. 3 Tests to determine if a person has been seized:

1. These are objective tests: How a reasonable person would respond to the police

2. (1) Through means intentionally applied
a. Brower v. County of Inyo (1989) – Roadblock leading to collision accomplished seizure

3.  (2) Reasonable person free to leave test

a. Whether an innocent person with reasonable fortitude would feel as though they could decline questioning/leave
b. Florida v. Bostick (1991) – Measured from perspective of a reasonable innocent person
c. U.S. v. Drayton (2002) – D was traveling on a greyhound, 3 officers boarded bus for a routine drug and weapon inspection. Officers approached passengers at random to ask questions and to request their consent to search. This is ok provided a reasonable person would understand that he or she is free to refuse. Officers checked Brown because he was wearing a baggy jacket, they then asked Drayton, and Drayton lifted his hands and they found cocaine strapped to his thighs. The court held that the totality of circumstances indicated that D was not subject to 4th amendment seizure because nothing the officers did or said indicated that they were not free to leave (no display of authority; showing badge isn't enough). 
i. For bus seizures, Hodari D does not apply

4. (3) Some physical constraint of the suspect

a. Whether there was constraint maintained over the suspect

i. May be by physical detention or submission by suspect

ii. Physical touching is per se seizure
b. California v. Hodari D. (1991) – Officers were on patrol wearing jackets with “Police” written on the front and back. They were in an unmarked car and turned a corner. They saw a group of 5 youths all surrounding a red car. The youth fled and so did the car. Officers were suspicious and gave chase. D was one of the youth who fled on foot. D was caught by the officer, and threw cocaine and was found with $130 cash and a pager. 
i. If at the time he dropped the drugs, D had been seized, the drugs would have been the fruit of that seizure and the evidence concerning them was properly excluded. 
ii. The court held that if the subject frees himself from restraint (arrest) the seizure comes to an end until the subject is brought back to police custody. Therefore, D fleeing was not subject to a 4th amendment seizure and the evidence can be admitted bc he abandoned it.

vii. Analysis:

1. Was he seized?

2. Did he consent?

viii. Seizure of a thing: Have police exercised control over item of evidence? (AZ v Hicks)

1. Simply moving a thing counts as a seizure

i. Probable Cause

i. Fair probability that: Suspect is the person who committed the crime or items are contraband from identifiable crime

1. Preparing is not enough for probable cause – only enough for reasonable suspicion for a stop
ii. Concerns the quality and quantity of evidence needed to justify searching a particular place for evidence of some crime or seizing a suspect

iii. Police must have some specific evidence of criminal wrongdoing

1. Beliefs or hunches alone are insufficient (even if generally right)

iv. Entitles police to:

1. Arrest person in public place w/o a warrant 

2. Arrest a person in his home with an arrest warrant

3. Arrest a person in another’s home with a search and arrest warrant
4. Search a person w/ a search warrant
v. How much evidence? 

1. Some independent evidence that the magistrate can review seems to be enough

vi. How probable must the evidence be?

1. Fair probability that a crime has been committed

2. Aguilar v. Texas (1964) – Magistrate responsible for making her own determination of probable cause independent of officer, based on evidence presented in affidavit

3. Brinegar v. U.S. (1949) – Facts sufficient to warrant a man of reasonable caution in the belief that an offense has been or is being committed 

a. More than bare suspicion & less than evidence that would justify conviction

4. Nathanson v. U.S. (1933) – Officer’s belief or suspicion is too low a standard 

5. Draper v. U.S. (1958) – Informant tip tells cops where D is traveling, what he is wearing, what bag he is carrying. 

a. Probable cause if lots of evidence corroborates informant’s detailed description of suspect

b. Don’t need incriminating facts, only corroborating facts

6. IL v. Gates (1983) – Fairly probable standard

a. Only need 25%-30%
vii. Informant Tips – Can they establish probable cause?
1. Test:

a. (1) Apply Spinelli’s 2 prong test

i. (1) Veracity: is the informant, historically or actually, a reliable source of information? Track record? 

ii. (2) Basis of knowledge: Does the informant have personal knowledge about the wrongdoing?

b. (2) If there is a deficit in either prong, apply Gates totality of circumstances test

i. Balancing all of the evidence supporting a probable cause evaluation, not just accuracy and reliability (reasonable standard)

1. Deficiency in one of the prongs may be compensated by a strong showing to the other, or other indica of reliability

c. (3) Determine if there is a fair probability a reasonable person could think there was evidence of a crime

2. Spinelli v. U.S. (1969) – Officer got tip that D was running a bookkeeping operation. The routes he took, the fact he had 2 phones, and his location are all facts consistent with innocent activity. An affidavit that lacks sufficient detail to explain why the informant is reliable and how he came to his conclusion does not provide the necessary probable cause.
a. Court establishes a 2 prong qualitative test to establish probable cause:

i. Looks at (1) Veracity & (2) Basis of knowledge

b. The police must establish that the corroborating and incriminating facts sufficiently support both prongs 
c. Heightened qualitative standard: Only reliable, trustworthy, incriminating evidence collected by the police is eligible to support probable cause

3. Illinois v. Gates (1983) – Police received by mail an anonymous handwritten letter and had a DEA agent inform them of D’s moves. D was indicted for violation of state drug laws after police executed a warrant and discovered marijuana and other contraband in their automobile and home. Even though it was not incriminating activity, it lined up with the informant’s story. Court applies totality of the circumstances balancing test.
a. Lowered quantitative standard: All evidence collected by police is eligible to support probable cause

viii. Officer’s Observations

1. Test

a. (1) Identify the historical facts observed by the officer (subjective)

b. (2) Determine the officer’s level of training and experience (subjective)

c. (3) Determine whether a reasonable officer with the same training and experience would have thought that there was evidence of a crime (objective)
2. Ornelas v. U.S. (1996) – Detective was conducting drug interdiction when he noticed a 1981 2 door Oldsmobile with California plates. He radioed his dispatcher to check the registration of the car, and he ran the name of the owner through the NADDIS. It was reported that D was a heroin dealer. 2 more officers arrived on the scene. An officer asked D if he had any contraband in the car, and D responded negatively. Detective requested permission to search the car, and D consented. Car was searched and detective noticed a loose door panel with a rusty screw. Officer removed the panel and found 2kg of cocaine. 
a. Look at (1)  historical facts (what the officer perceived) (2) viewed from a reasonable officer’s point of view including inferences drawn from background facts based on officer’s training and experience 

3. Appellate courts can ignore the district court’s evidentiary findings in favor of the cop’s

j. Warrants

i. Defined: Judicial authorization for police action, either to search a particular place or to arrest a particular person

ii. Policy: Protects against unjustified and arbitrary searches. Requires magistrate to be check on police power. Protects individual rights.

iii. The process requires a magistrate to predetermine probable cause w/o the bias of hindsight

1. Investigation: Officer collects evidence and presents findings in affidavit

2. Warrant Hearing: Ct applies substantive standard to evaluate reliability of evidence

a. Unless exception applies

3. Court issues warrant specifying thing to be seized OR court refuses warrant

4. Officer engages in further investigation

iv. When executing a warrant, the police balance protecting individual rights against catching criminals

v. Required:

1. Probable cause

2. Specificity of things to be seized

3. Describing place to be searched

4. Anticipatory warrants

k. Executing Warrants

i. Knock and Announce

1. Officers must knock and announce presence unless doing so is dangerous, futile, or permits destruction of evidence

a. If reasonable, may force entry and search if refused access

b. May secure residents using reasonable manner for reasonable time

2. Need for no-knock entry evaluated using reasonable suspicion standard

3. U.S. v. Banks (2003) – Law enforcement knocked on D’s door, waited 15-20 seconds without a response, and knocked down the door and entered. D moved to suppress evidence in the search because he was in the shower at the time of the execution
a. The court rejects guidelines for how long to wait after knock before entering. It is a totality of circumstances test. The police feared destruction of evidence so it was reasonable. 

b. Police should have discretion bc they are confronted with rapidly changing exigent circumstances

4. Exclusionary rule does not apply to violations of knock and announce rules

ii. Conduct During Search

1. Rule: Officers executing a search warrant have the authority to detain occupants while a proper search is conducted if it is reasonable 
2. Meuler v. Mena (2005) – Officer obtained a search warrant to gang member’s home. Swat secured the home and detained Mena and other occupants. They were held in the garage handcuffed for 2-3 hours while the search was completed. Court held that the police may detain an occupant of a home while conducting a lawful search. The gov’t interest in such detentions greatly outweighs the minimal added infringement of privacy. Specifically, this type of detention prevents escape attempts, protects police, and ensures search is completed efficiently.
a. Intrusiveness of seizure is incidental to the intrusiveness of a search

iii. Exceptions to Warrant Requirement
1. A warrant confers authority to enter by having the court preauthorize the intrusion. On some occasions, such preauthorization is not feasible

2. Police may enter a home without a warrant if they have:
a. (1) probable cause to think a crime has been committed and either
b. (2)(a) A warrant or, as an exception, or
c. (2)(b) A reasonable belief that immediate entry is necessary
3. Exigent Circumstances

a. Individualized Reasonableness (reasonable suspicion)
b. The nature of the exigency determines the scope of the search

i. Temporal and spatial aspects of search and nature of intrusion are limited by nature of exigency

ii. Once the police have secured the premises, they must leave and obtain a warrant before engaging in further prolonged searches

iii. Look at: (1) What is the exigency?; (2) What is the scope of it?

iv. Mincey v. AZ (1978) – Plain clothed Cops show up for drug deal in home and try to make entry, during the scuffle, D shoots cop and kills him. Homicide detectives show up and spend 4 days doing an intense search and seizure. Court found that there was no compelling reason for the police’s failure to seek a warrant after initial sweep after
c. (1) Hot pursuit

d. (2) Evidence destruction

i. KY v. King (2011) – During a chase, police lose track of suspect and can’t decide which 1 of 2 apartment he went into. They smell mj and decide to go into 1 (wrong 1). They knock and announce their presence. After hearing the apartment’s occupants hurriedly moving around inside and on the belief that evidence might be destroyed, officers kicked down the door and took 3 individuals into custody. 

1. Issue is whether the police may benefit from creating the exigency justifying the search

2. The court does not distinguish between exigency as the goal or by-product of police activity 

3. As long as police do not violate the 4th amendment, they may proceed without a warrant even though they deliberately cause the suspect’s subsequent exigency-creating conduct

ii. U.S. v. Banks (2003) – Law enforcement knocked on D’s door, waited 15-20 seconds without a response, and knocked down the door and entered. D moved to suppress evidence in the search because he was in the shower at the time of the execution of the warrant.
1. The police feared destruction of evidence so it was reasonable. 

4. Community Care-Taking/Safety
a. Generalized reasonableness

i. Assessed objectively without considering officer’s subjective motivation

b. Community caretaking or order-maintenance rationale

i. Police and public are not adversaries, they are cooperating

c. Brigham v. Stuart (2006) – At 3am police were called to a home for a loud party. The officers saw teens drinking alcohol in the backyard and a fight taking place inside the home. An officer opened the door and announced himself, but no one heard. The officer then entered the home and yelled, at which point the fight stopped. D and other partygoers were arrested on charges of disorderly conduct, intoxication, and contributing to delinquency of a minor. They entered not for crime fighting but for public safety. 

i. The emergency aid justification permits entry into home w/o warrant

ii. The Court distinguishes between the protective and investigatory functions of the police
iii. Compare:
1. Wilson v. Layne (1999) – media who enter residence as part of a police ride-along violate the resident’s 4th amendment rights bc they are working for their own purposes, not police protective or investigatory purposes

2. Welsh v. Wisconsin (1984) - D was seen driving erratically. He pulled off the road into an open field and walked home. When police arrived, a witness described D as either drunk or sick. The officer checked the car’s registration and learned that D lived nearby. The officer arrived at D’s house and was let in by Welsh’s stepdaughter. The officer found Welsh naked in bed and placed him under arrest for driving while intoxicated. 

a. Exigent circumstances exception does not allow warrantless entry into a home to make an arrest for a minor offense. No public safety fear.
d. Ryburn v. Huff (2012) - Police went to the home of a high school student, after the principal informed them that he was rumored to have written a letter threatening a shooting of the school. Police knocked on the door, no answer, called moms phone and she answered and admitted being in house. She came out with her kid. The officers asked if there were any guns in the house and the mom responded by running inside. The officers followed her. 
i. The police may treat legal refusals to cooperate as evidence of dangerousness
5. Plain View Doctrine

a. Exception to warrant requirement for seizure of items but probable cause is still required

b. Plain view does not authorize the underlying search, only seizure of the evidence that was legally seen

c. Things the police see in plain view may enable the officers to develop probable cause to search

i. Scope of search limited by probable cause ( officer observes object in plain view ( new evidence expands scope of probable cause

d. Requirements:

i. (1) Police must have legitimate 4th Amendment reason for being in a position to search and so seize

ii. (2) Item is observed while officer is confining her activities to the permissible scope of the intrusion

iii. (3) It is immediately apparent that the item is contraband or evidence of crime, without necessary further examination or search

e. Horton v. California (1990) - Applies whether the officer gains access to the seized evidence deliberately or inadvertently (objective)
i. Rejects inadvertence part of original plain view doctrine. Motive for officer in conducting search is irrelevant. 

f. NY v. Class (1986) – Cop pulls car over. Vin # is not exposed but it is required by state law. Cop searches for VIN and finds gun. 

i. Court says there is no right to privacy in the VIN #. Cop can seize the VIN # bc no right to privacy. He can move whatever items prevent his ability to see it. The gun was in plain view so he was able to seize it. 

ii. An officer may seize item if it is: (1) in a legally authorized position from which to (2) legally gain physical control over item seized

g. AZ v. Hicks (1987) – Shots were fired from D’s apartment. Cops entered to look for shooter. Once they find the shooter, exigency expires but they continue to look around. Officer finds stereo equipment that seems out of place and stocking cap used in a robbery. He moves the stereo to check the serial number and it matches to items in an armed robbery. 

i. The court held that by moving the speaker to see the serial number he conducted a search under the 4th amendment and because the government admit to only having reasonable suspicion and thus the search was invalid.  Plain view allows seizure if you have probable cause that its contraband, but the officer here did not know it was contraband without searching the serial number at the bottom.
ii. Probable cause is related to specified purposes. Once purpose & justification for entry and search expires, so does probable cause

iii. Bright line rule that items may be seized only where illegality, and therefore probable cause immediately apparent

iv. Otherwise, even minimal movement of item without a warrant constitutes search under 4th amendment 

h. Coolidge v. NH – Warrant to search for guns from robbery of antique store. Guns and coins were stolen but only had warrant for guns. Searched and found guns and coins. It was ok bc coins were in plain view.
6. Automobile Searches

a. An exception to the warrant requirement, but probable cause is still required and determines the scope of the search
i. Also applies to mobile homes
b. Does not allow officers into the curtilage of a home even if the object of the search is an automobile (Collins v. VA)

i. Officers were looking for unique looking motorcycle which they observed involved in traffic violations. They found it at a house covered by a tarp. Officer lifted tarp and saw it was the motorcycle. Waited for suspect to come home and waited to the door. 
c. Permits searches of cars and containers based on different rationales

i. Exigent circumstances

ii. Diminished privacy interest in car due to state’s hyperregulation 

iii. Originalism concerns

d. Automobile Exception & Containers
i. Allows officers to get into all parts of the vehicle, the only limitation is the scope of the probable cause

ii. The exception distinguishes between whether a container is inside or outside the car, but not among containers inside the car
1. Once the container is in the car, the warrant exception applies to both the car and the container

2. The exception does not confer a right to search containers outside the car without a warrant

iii. Justification: Mobility generates exigent circumstances: warrantless search permissible because car can be quickly moved out of locality
iv. U.S. v. Chadwick (1977) – Agents had probable cause to believe a train passengers footlocker contained marijuana. They waited for the individual to disembark the train and place the footlocker in his car. The car was brought to a federal building and searched without a warrant. Court said automobile exception does not apply to luggage; it only applies in part on the “inherent mobility” of automobiles.
1. No longer applies for containers inside of cars

2. Still applies for containers outside of cars post Acevedo
v. U.S. v. Ross (1982) – Police had probable cause that D was selling narcotics out of the trunk of his car. They stopped his car, performed a warrantless search where they found a closed paper bag with heroin inside. 
1. Court found that probable cause to search car w/o warrant includes permission to search any container in which item may be found

vi. CA v. Acevedo (1991) – The police watched as a man entered his home carrying a package that they had probable cause to believe contained mj. Before a search warrant could be obtained, D arrived at the house & left after about 10min carrying a bag that was the same size as the package. D put the bag in trunk of his car and drove away. Fearful of losing the evidence, the police followed him, pulled him over, opened the trunk and looked inside the bag, finding marijuana.
1. The 4th Amendment permits warrantless searches of containers found in automobiles provided the police have probable cause that the container contains contraband
a. Container needs to be large enough for the thing you are searching for

2. Bright-line rule: No warrant is required for in-car searches

3. Chadwick’s warrant requirement for containers outside car survives

4. Allows officers to watch someone and wait until they see them put it in the trunk

vii. Passengers

1. WY v. Houghton (1999) - Car is stopped for speeding. Driver gets out and has syringe in front pocket which is probable cause to search the driver and his car for any evidence of drugs. Purse in backseat clearly belongs to passenger. 

a. Bright-line rule: Passengers are treated the same as drivers when traveling in cars. If there is probable cause to search the driver and the car, and automobile exception applies to containers in the car, then there is probable cause to search passenger’s containers

b. Pringle – Passengers are not bystanders but engaged in common enterprise with driver

c. Distinguishable from Ybarra – Probable cause to search bar and bartender does not include customers

d. Cannot search passenger’s person

i. Question becomes if it’s a container or part of the body 

III. Arrests

a. Required: Probable cause and potentially a warrant

b. Authority depends solely on the fact that a crime was committed 

i. Severity is irrelevant 

c. Policy: Preference for public arrest in an effort to increase efficiency. If we would require every cop to go seek a warrant, that would be inefficient. 
d. The arrest process differs depending on the place of arrest bc arrests are serious intrusions on our personal security

e. 2 Types of Arrests:

i. Cuff and Move

ii. Book

f. Factors to consider:

i. Length of detention

ii. Police dominated?

iii. Public or private 

iv. Movement of person

v. Type of restraint

g. Private

i. Rule: Arrest warrant required absent exigent circumstances or consent in suspect’s home
ii. 3rd Party’s Home (quasi private)

1. Steagold v. U.S. (1981) – Officer used arrest warrant to enter a 3rd party’s home thinking that the person was there but found cocaine. It was a valid seizure but it was not valid for searching the home for narcotics. 
a. Arrest warrant & search warrant required to arrest in someone else’s home

2. Search warrant (for 3rd party’s house), and maybe arrest warrant (for suspect), required absent exigent circumstances or consent

iii. Peyton v. NY (1980) – Arrest warrant required to arrest in arrestee’s own home.

iv. Plain view doctrine: If you enter a home with a search warrant and see someone arrestable, you can arrest them

h. Public

i. Rule: No warrant required in public place even if it is practicable to secure one

ii. Officer can always arrest for a felony, misdemeanors must be in front of the officer 

1. Misdemeanor not in front of officer requires warrant
iii. Policy: Easier to arrest someone than to seize property. Good or bad?
iv. U.S. v. Watson (1976) – D was suspected of stealing credit cards. 3rd party set up a meeting in public. Police arrested D for possessing stolen mail (a felony), read him rights, and asked to search his car where they found stolen cards. Federal statute allowed postal workers to make warrantless arrests. Court said no warrant was required, only probable cause
v. Riverside v. McLaughlin (1991) – Ds were arrested without warrants and detained. Court held that probable cause determinations must be made within 48 hrs and without unreasonable delay.
1. If a determination in less than 48 hrs was unreasonably delayed, it may be still be unconstitutional
a. Burden of proving that a delay was unreasonable is on the arrestee. 
2. Determination made more than 48 hrs after arrest is not automatically unconstitutional
a. Burden shifts to the government to prove that there was an emergency or another extenuating circumstance resulting in the delay
IV. Stop and Frisk
a. Encounters are neither searches or seizures so they are not governed by the 4th Amendment

b. Frisks are only justified if you suspect someone of having a weapon 

i. Can only search for weapons and then stop 
c. Stops

i. A stop is something short of an arrest so the law of arrest does not apply

ii. Stops are not merely an exception to the warrant clause but also probable clause

iii. Require individualized reasonable suspicion of past, present, preparation for criminal activity

iv. Detention is:

1. Temporary

2. Necessary to ensure safety

3. Least intrusive means reasonably available 

v. Stop is a seizure but frisk does not require probable cause

d. Arrests

i. Requires probable cause 

ii. Detention is:

1. Lengthy

2. Permissible to search for evidence

3. May include removal to some other place, including police station

e. Policy:  Is the frisk over inclusive? Is it a justified form of community policing? Do certain communities feel the brunt of frisks more than others? What is alternative?**

f. Argument against: Gives officers more authority than judges

g. Reasonable Suspicion

i. Need individualized articulable basis for finding behavior suspicious; more than just hunch
1. Future, current or past crime

2. Protect police from physical danger

3. Limits search to frisk for weapons, after which, stop must cease
ii. Totality of the Circumstances Balancing Test: Police need to search x invasiveness to person

1. Factors to consider: 

a. A high crime area and officer’s experience can be factors

b. Balance government interest (seriousness of crime/danger) x invasion of privacy

c. Informant tips are a factor 

d. Particularized and objective

e. Officer’s subjective beliefs don’t matter
h. Justification: Dangerousness – Intrusion is justified if officer has reasonable suspicion to believe:

i. (1) That a crime is being planned or is in progress; (2) that they are in physical danger

1. Then they may briefly detain the suspect and pat them down for weapons

ii. Does not permit search for evidence outside of plain feel – if you can’t feel what seems like a weapon, you can’t seize it

1. Cannot manipulate suspect’s pockets or other containers (cannot feel to determine whether clothes contained drugs)
i. Terry v. Ohio ( 1968) – Experienced officer observed 2 men peeking around a store. They walked up to the window, peered inside, then walked away. Officer found this behavior suspicious and suspected them of planning a robbery and being armed. Officer approached the men. The men mumbled answers and the officer grabbed D and patted down his outer clothing to determine if he was armed and discovered a gun in his coat. 
i. Court introduces a new standard into the 4th Amendment adopted from Camara – reasonable suspicion.  

ii. Rule: An officer is authorized to make short stops and pat downs if he observes behavior that gives them a reasonable suspicion that criminal activity is afoot

j. Florida v. Royer (1983) – D bought a 1 way plane ticket and checked luggage under a fake name. In the airport, agents stopped D because they suspected he was a drug courier. Without verbally consenting, D gave the officers his ticket and ID. The officers kept the documents and asked D to come to a small room 40ft away. D followed. The officers then, without D’s consent, retrieved his luggage from the airline. D did not answer the officers when they asked to search the luggage; he did, however, unlock one of the suitcases. D permitted the officers to pry open the other. Drugs were found in both bags. 

i. Rule: Moving a suspect some distance from the site of the seizure into a room transforms the stop into an arrest
k. Illinois v. Wardlow (2000) – Officers in caravan drove by and D saw them while he was holding an opaque bag. He fled. Officer exited the car and stopped D. He immediately conducted a protective pat down search for weapons. During the frisk, Officer squeezed the bag respondent was carrying and felt a heavy, hard object similar to the shape of a gun. He opened the bag and found a gun. 
i. The court found that the flight of a suspect in a high crime area can amount to reasonable suspicion and justify a lawful stop and frisk by the police.
l. Pedestrians

i. Stop requires particularized reasonable suspicion that suspect is: (1) engaged in criminal activity and (2) concealing a weapon (danger)
m. Cars

i. Stop requires: (1) particularized reasonable suspicion that suspect is committing a traffic offense and (2) permission to engage in protective search automatically follows

ii. Can order driver and passenger from car, frisk them and search passenger compartment 
iii. U.S. v. Sharpe (1985) – Agent patrolling a highway suspected that a truck and a car driving together were trafficking drugs. The agent radioed an officer and attempted to pull over both vehicles. The agent was able to get the car to pull over, but the truck, driven by D, did not pull over immediately. The officer followed the truck and eventually got it to pull over. The agent, still at the car he originally pulled over, called for more assistance. When local police showed up at the car, the agent left the police to watch the car and the suspect. The agent then drove to where the patrolman had pulled over the truck. The agent smelled marijuana, searched the truck, and found marijuana in the truck. D was detained for approximately 20 minutes from when he was pulled over to when the drugs were found. 

1. The length of a stop depends upon the presence of reasonable suspicion

a. There is no set period of detention that converts a stop into an arrest

b. To determine whether the time was excessive, we ask whether the police were diligently pursuing a means of investigation likely to resolve the matter one way or another very soon

iv. Bright line rule for protective searches allows police to search occupants & interiors of cars

v. Rationale: Officer safety

1. Not having officer run over, shot, or other traffic accidents

2. Mims says that all traffic stops are potentially dangerous so any traffic stop can be searched

n. Informant Tips

i. Police can develop reasonable suspicion from informant tips

ii. Alabama v. White (1990) – The police received an anonymous tip that D would be leaving her house, carrying a briefcase with cocaine inside. The informant gave the police D’s address, a description of car, and said that D would be heading to a certain hotel. The police immediately set up a surveillance team at D’s house. The car fit the description given by the informant and soon the police observed D exit her home, without the briefcase, get in her car, and head towards the motel. Just before D arrived at the motel, the police stopped the car. They informed D of what they were looking for and asked to search the car. She consented to the search and when the police found a briefcase she gave them the combination to the lock. The police found marijuana in the briefcase and arrested her. Later, at the police station, the police found three milligrams of cocaine in her purse.
1. Rule: To determine whether an informant’s tip provides reasonable suspicion, the totality of the circumstances must be analyzed, with attention given to the veracity, reliability and basis of knowledge of an informant.

2. Informant tips are insufficient when:

a. No information about informant’s reliability or basis of knowledge

b. No information about innocent future events only insider could know about

i. Information about easily predictable current circumstances is insufficient 

iii. Florida v. J.L. (2000) – Miami police received an anonymous tip that a man matching D’s description had a gun at a bus stop. Officers stopped and frisked D and found a gun. The court found that a blanket exception allowing police to stop and frisk suspects based solely on an anonymous tip carries too great a potential for abuse and risks further erosion of 4th amen protections. Thus the court held that an anonymous tip that a person is has a gun needs sufficient indicia of reliability to create reasonable suspicion justifying the stop.
1. Allegation that suspect possesses firearms is, on its own, insufficient to justify a stop

2. Tip must have moderate indicia of reliability specified in White

3. If informant is truly anonymous, that is insufficient for reasonable suspicion

iv. Navarette v. CA (2014) – An anonymous caller’s 911 report that a pickup truck (provided the model and license plate) had run her off the road was deemed sufficient to provide reasonable suspicion for the stop of the truck. The court held that the caller bore adequate indicia of reliability
1. Informant tips sufficient when:

a. Anonymous informant calls 911 

i. Presumes call is traceable

b. No information about future events

i. Caller reports non-innocent current circumstances 

V. Street Policing 

a. Profiling

i. Using a checklist to justify police intervention seems like a good way to control police discretion

ii. The problem is to separate out legitimate from illegitimate uses of criminal profiles

iii. Bad: Including racial characteristics on a profile relies on socially distasteful overgeneralizations 

1. A broad list can pretextually justify stops motivated by some hidden police agenda 

iv. Good: Potentially limits police arbitrariness by limiting police discretion to the attributes listed in the profile

v. Drug Interdiction: Bc of the war on drugs, Sokolow permits multifactor profiles during aggressive drug interdiction exercises
1. U.S. v. Sokolow (1989) – DEA stopped D at airport after his behavior indicated he may be a drug trafficker: he paid for tickets in cash, he was traveling under a different name, his original destination was Miami, he appeared nervous, and checked no luggage. Agents arrested him and searched his luggage w/o a warrant. Later, they obtained a warrant and searched further and found cocaine

a. Rule: Use of criminal profiles to establish reasonable suspicion to search is permitted

i. You can profile according to a checklist – look at factors that would be sufficient to prove reasonable suspicion or probable cause

b. Split view on whether this is good or bad policing 

i. Good: Dept controls individual police bc they create the profile

ii. Bad: Individual cops should be able to rely on their individual experiences

vi. Racial Motivation: Cannot bring 4th Amendment claim for racial discrimination – only cognizable as 14th amendment claim (equal protection) – difficult to maintain

1. This is a civil matter, not a criminal procedure issue so you cannot exclude evidence just bc the search/seizure was racially motivated
2. Whren v. U.S. (1996) – Plainclothes officer pulled car over for traffic violations after witnessing the driver make a turn w/o signaling and then speed down the road. Prior to this, police observed 2 men in the car from a distance and became suspicious that a drug deal was taking place. D was a passenger in the car. When police approached, they observed plastic bags of cocaine in D’s hands. D and driver were arrested for drug possession. There was PC for traffic stop (which is almost always possible) but D claims cops real intention was drug stop

a. Rule: Test for probable cause is an objective one; officer’s motivations (even if racist) are irrelevant 

i. Police enforcement practices are too localized for a standard for 4th Amendment reasonableness

vii. Atwater v. City of Lago Vista (2001) – D was driving with her children in the front seat of her truck without seatbelts. Officer comes up and starts yelling that he’s seen her before and she’s going to jail. She is unable to produce her license and registration and is arrested. Officer had seen her before doing the same thing and wanted to get her. He profiled her as a bad mom.

1. Rule: Severity of offense is irrelevant for 4th Amendment seizure – simply look for whether a crime has been committed 

2. Bright line rule: If misdemeanor is committed in view of the officer, officer has the right to arrest

a. Just need to get judicial determination of probable cause w/in 48 hrs

b. Traffic is so highly regulated that police can always find a reason to search

c. Dissent: PC cannot be a bright line rule – police judge severity of offense all the time

3. Policy: Cops can’t be required to know which crimes are arrestable and not 

viii. Requesting ID:

1. Hiibel v. 6th Judicial Cir. (2004) – Statute criminalized failure to give name to officer during otherwise legit Terry stop

a. Rule: Reasonableness of stop provides reasonableness for demand for ID

b. W/o reasonable suspicion, officers can’t request ID (Brown v. Texas (1979))

ix. Profiling Debate

1. Against: Profiling burdens minority groups (tax on minorities)

a. Low level violations (malfunctioning taillight) are disproportionate – used as investigatory stops 

2. Subjective Approach: Focuses on the suspect’s experience of profiling. If cops are nice, suspects don’t think they’re being profiled, compared to asshole cops

3. African Americans and Hispanic drivers are stopped 1.5 x more often as white
4. Articles:

a. Officer’s actions inform the suspect of their intent and whether or not they’re being profiled

i. If cops act nicer to people, they won’t think they’re being profiled

ii. If cop is an asshole, they automatically think so even if they’re not

b. Policy makers should focus on race related consequences regard 

c. Systematic profiling of specific areas

b. Search Incident to Arrest

i. Doctrine provides substantive & procedural exceptions to the probable cause and warrant for subsequent search requirement

ii. Who: Anyone subject to lawful arrest may be searched

iii. Justification: Danger posed by arrest

iv. Scope: Scope of search turns, in part, on the type of place to be searched

1. Person: Bright line rule permitting automatic search of arrestee for weapons and evidence

2. Home: Permitted search of “grabbable area” w/in immediate control of arrestee

a. Warrant required for search outside of this area

3. Car: Area where probable cause to search for evidence of crime of arrest/passenger compartment of car
a. Permissible even if arrestee not in car when arrested, but recent occupant 

4. *Major distinction is whether search is inside or outside the home

v. Object: Object of search includes weapons and evidence 

vi. Home Cases: 

1. Chimel v. CA (1969) – Pursuant to a valid arrest warrant, officers went to D’s house to arrest him for burglary of a coin shop. D’s wife let police inside and when D returned, they arrested him. W/o a search warrant and w/o permission, police conducted complete search of D’s 3 BR home. They instructed his wife to remove items from drawers and eventually police found coins, medal and tokens. There was a concern that the cops waited until he got home to arrest him on purpose so they could search his house. They got the warrant hrs before they actually arrested him. The search went far beyond arrestee’s person or area from w/in which he might have obtained a weapon or evidence. There was no justification for extended search

a. Rule: No warrant required for search incident to lawful arrest

b. Rule: Object of search includes weapons and evidence, officer can search: 

i. (1) arrestee’s person and 

ii. (2) area w/in immediate control of arrestee

iii. *No extended searches w/o warrants

2. U.S. v. Robinson (1973) – Rule: So long as arrest is legitimate, subsequent search of arrestee’s person need not depend upon probability that weapons or evidence will be found

vii. Protective Sweeps

1. Maryland v. Buie (1990) – Rule: May search home to prevent ambush on criminal’s “home turf” and may enter premises. 

a. If reasonable suspicion that accomplices may be lurking, they may also make a cursory inspection of other spaces, but the sweep may last no longer than necessary to dispel the reasonable suspicion of danger

viii. Car Cases
1. Passenger compartment: Interior where passenger sits – anywhere in the interior 

2. NY v. Belton (1981) Rule: Custodial arrest permits search of passenger compartment and all containers therein, so long as the search is substantially contemporaneous with arrest (extended by Thornton to include recent occupants)

a. Excludes hood and trunk (searchable under Acevedo)

3. Knowles v. Iowa (1998) – Must be an arrest, search incident doctrine does not apply to a citation

4. Thornton v. U.S. (2004) – Cops thought D was a drug dealer. He was outside the car and walking away from the car. Here, the officer did not make contact with arrestee until he had already left his vehicle but search was deemed permissible

a. Court applies Belton rule to permit search of a passenger compartment even after occupant has left the vehicle

b. Rule: Contemporaneous means suspect was recent occupant of car

5. AZ v. Gant (2009) – After D was arrested for driving w/o a license and was handcuffed and placed in back of police car, officers searched his car and discovered cocaine. Court held that bc he could not have accessed his car to retrieve weapons or evidence, search was unjustified. 

a. What if only handcuffed but not in cop car? 

b. Rule: “Belton” search only if suspect is unsecured (unrestrained) 

i. If secured (restrained), then narrower search only for offense-related evidence

1. Scope of search determined by offense of arrest if suspect is secured

c. Does not specify the scope of the search. Could it be wider than Belton? May be also trunk and glove compartment?

6. Inventory Search Doctrine

a. CO v. Bertine (1987) - Rule: Police may search and inventory contents of vehicle they have taken into custody consequent to arrest

ix. Smartphone Cases

1. Riley v. CA (2014) – Police searched D incident to an arrest and seized his smartphone from his pocket. Police searched his phone and used items found in it as evidence on shooting charges. Consolidated case, D had his flip phone seized from his person incident to arrest for drug sales. Police used items seized from flip phone to secure a search warrant for his residence. 

a. Rule: Search incident to arrest exception does not apply to phones bc there is no safety risk posed to officers by a cell phone beyond prelim search to make sure no blade or small weapon. Once it is secured, little risk of destruction of evidence stored on the phone. 

i. Search of cell phone is major invasion of privacy due to the quality and quantity of personal information stored on cell phones.

x. Compare to:

1. Auto Exception: 

a. Exception to warrant

b. Scope is determined by probable cause: Can search anywhere PC takes us including containers when searching for evidence

2. Search incident to Arrest:

a. Exception to warrant and probable cause requirement

b. Seizure: Need probable cause but no warrant – you need PC to arrest

c. Search: No need for probable cause or warrant

d. Justification: Search for weapons and evidence

e. Where? Place specific but in a car, depends on whether person is secured and whether there is reason to believe that there will be evidence or unsecured and level of dangerousness

f. Free pass to search whatever is on your person – no PC required and no scope question

3. Terry Stop & Frisks

a. No need for probable cause or warrant for seizure or search

b. Search is only for weapons based on risk of dangerousness

c. Roadblocks – Suspicionless Checkpoints 
i. Test: Look at primary purpose, balancing test, execution 

ii. Primary Purpose Test: Checkpoint programs must be designed primarily to serve purposes closely related to the problems of necessity or ensuring roadway safety
1. Look at how regulation is written, what signs say, directives for procedure
iii. Suspicionless checkpoints have generalized suspicion so no warrant or probable cause requirement
iv. Usually police can only stop motorists if they have violated a hwy regulation

v. Roadblocks provide an opportunity to stop motorists indiscriminately

vi. Roadblocks involve (1) a full blown seizure by the police of group of drivers & passengers (2) without any individualized suspicion

vii. General rule: If there is a special need for roadblock stops and it is not just for general crime stopping, they are allowed 

viii. Policy: Should legality of searches turn on hit rates indicating success rate in detecting crime?

1. Drug interdiction programs using roadblocks are unconstitutional 

ix. U.S. v. Martinez-Fuerte (1976) – Court applies balancing test to uphold suspicionless searches at the border. State Interest x Public Interest:

1. State Interest: Difficulty of containing illegal immigration; impracticality of studying each car

2. Public Interest: Objective intrusion (stop, question, visual inspection); Subjective intrusion: Fear and surprise  

x. Brown v. TX (1979) – Rule: Checkpoints are permissible if planned, and embody explicit and neutral limitations on police conduct 

1. Indiscriminate: predetermine that will stop every care, every 5th car, etc. 

xi. DE v. Prouse (1979) – Rule: Police can’t engage in roving, suspicionless searches of vehicles 

1. But, in dicta, roadblocks designed to verify driver’s license & registration are ok

xii. MI State Police v. Sitz (1990) – Drunk driving checkpoints. Court employs balancing test: Magnitude of drunk driving problems x privacy interest

1. Low success rate (1/62 stops) but magnitude of harm is huge and would justify stops to prevent harm

2. Rule: suspicionless stops for traffic offenses permitted 

xiii. Indianapolis v. Edmond (2000) – In order to interdict drugs, city setup vehicle checkpoints. In 3 month period, 1,161 vehicles were stopped, 104 arrests. 55 arrests were for drugs, 49 were unrelated to drugs. The procedure was to stop predetermined number of cars in a particular sequence and ask driver for license and registration. Driver is inspected for impairment. Procedure authorizes police to conduct search only if they have consent or have particularized suspicion. 

1. Rule: Checkpoints with the primary purpose of detecting wrongdoing are impermissible 

2. Court invalidated drug checkpoints but DUI checkpoints are ok

3. Primary Purpose Test: Checkpoint programs must be designed primarily to serve purposes closely related to the problems of policing the border or the necessity of ensuring roadway safety
xiv. IL v. Lidser (2004) – Hwy checkpoint used to ask motorists for info about recent hit and run. Court found it was reasonable bc roadblocks set up asking for help in solving crime are different from one to detect wrongdoing by car’s occupants

1. Rule: Help-seeking purpose is permissible 

xv. Individualized v. Generalized Suspicion

1. Investigative/Crime-fighting searches require individualized suspicion

a. Edmond

b. Drug interdiction

2. Non-investigative/Administrative only generalized suspicion required/suspicionless

a. Martinez-Fuerte: Immigration

b. Sitz: traffic safety

d. Use of Force

i. Under common law, deadly force was automatically justified to seize a fleeing felon 
ii. Now, a reasonableness standard requires the police to assess whether the felon is dangerous

1. Split Second Syndrome: Focus on the suspect’s actions

2. All that matters is that the outcome – use of force – is proportionate given a hypothetical officer’s reasonable beliefs about threat posed

iii. An officer’s subjective good or bad faith in using deadly force is irrelevant for legality of seizure

iv. Deadly Force
1. Rule: Where an officer has reasonable belief that the suspect poses a threat of serious physical harm to the officer or others, and it is necessary to prevent escape, it is not constitutionally unreasonable to prevent them with deadly force

a. Officer doesn’t have to use the least dangerous method possible – just reasonable means. If an objectively reasonable officer would do it, it’s reasonable 

2. Tennessee v. Garner (1985) – Use of deadly force to seize a fleeing felon is reasonable only if (1) the suspect threatens the officer with a weapon or (2) there is probable cause to believe that the felon’s crime involved inflicting great bodily harm

a. Must consider nature of the crime and nature of the weapon suspect is carrying

i. Both the decision to seize and the manner of a seizure must be justified by probable cause reasonable suspicion
1. Manner of seizure: Court suggests reasonableness controls

a. Extent of intrusion (death) x Need for intrusion

b. Reasonable to use deadly force where office has PC to believe suspect poses threat of serious physical harm

ii. Is suspect dangerous?

1. Crowded area, time of day, speed

3. Scott v. Harris (2007) – applies Graham’s objective reasonableness standard to deadly force used to seize fleeing felon

a. Standard from Garner is lowered to reasonableness

b. No duty to warn officer is going to shoot

4. Scott v. Harris (2007) – During car chase, officer rammed fleeing motorist’s car from behind in an effort to stop the reckless and public endangering flight. Suspect crashed and became paralyzed.

a. Court rejects rigid set of criteria for balancing test and looks to reasonableness

i. Now it is intrusion v. Danger to the public (actual or hypothetical) 

b. Suspect’s culpability in causing dangerous situation justifies using force against him to protect bystanders

5. Mullenix v. Luna (2015) – Cop approached suspect at drive in restaurant with warrant for arrest. Suspect sped off leading to car chase. He called dispatcher saying he had a gun and threatened to shoot if cop chased him. Cop knew spike strips were already set so he decided to shoot at the car to stop it instead. Cop fired 6 shots and killed suspect.

a. Court held shooting was reasonable under totality of circumstances bc the danger the car posed to the cops was big 

v. Non-Deadly Force

1. Same analysis – was force permissible from point of view of reasonable officer
2. Graham v. Connor (1989) – D is diabetic and had insulin reaction. His friend drove him to a store to buy juice but the line was too long so D ran out and asked his friend to drive him to another friend’s house. Officer became suspicious after seeing him rush in and out and pulled them over for investigative stop. Friend explained that D was having insulin reaction but cop told them to wait until he found out what happened at the store. When back up arrived, D was handcuffed and shoved against the hood of the car face down. Officers refused to give him sugar and ignored his request to check wallet for diabetic decal. During incident, D sustained several injuries, including broken foot and shoulder injury

a. 4th Amendment reasonableness standard is objective and applies to all claims of excessive force

b. Rule: Permissible force is judged from the reasonable officer’s point of view

i. We don’t care what the officer actually thought

3. Plumhoff v. Richkard (2014) – He was a threat to the community. Reasonable to shoot until the threat stops. 

a. Rule: Reasonable to fire shots into fleeing car until flight ended, temporary cessation and then resumption of flight does not make use of force unreasonable 

VI. Exclusionary Rule Exceptions

a. Good Faith Exception 
i. Rule: Exclusionary rule will not apply when an officer makes a good faith mistake about the legal validity of a warrant (objectively reasonable standard)

1. Even if warrant later deemed defective, some reasonable mistakes may be constitutionally insignificant 

ii. Exclusionary rule was created to deter illegal police conduct so when something is done in good faith, there is no exclusionary rule, because there is no unlawful police conduct that needs to be deterred 

iii. 2 perspectives on the exclusionary rule:

1. Constitutional Right – if the state violates the 4th amendment, then the evidence collected is excluded as a right

2. Judicially-created remedy – exclusion, as a remedy depends on some judicially announced rationale 

3. Policy: Constitution doesn’t explicitly say anything about exclusion as remedy

iv. Police officers are the only proper object of deterrence 

v. Policy: 

1. Warren Court regards the exclusionary remedy as part of unitary system of rights protection

a. Warrant and exclusion process serves as an interbranch check on police activity

b. Not correcting the wrong is ratifying it

c. Any evidence recovered wrongly should be excluded bc it’s constitutional remedy

2. Rehnquist Court deterrence theory desegregate the branches and the remedy from the right (judicial branch)

a. Remedy: reverse holding to deter judge or sue individually to deter police officers

vi. Reliance on Judicial Official

1. U.S. v. Leon (1984) – Cops get info from anonymous tip about a house being used to sell drugs. They watch the house and see people walking in and out with packages, including someone who had been previously arrested for drug possession. Using that info, affidavit goes to magistrate and get warrant. Warrant was facially valid but turned out no PC. They search and find drugs

a. Creates “Benefit of the Doubt” Rule - Exclusionary rule is inapplicable if it is objectively reasonable for officer to rely on warrant 

b. Exclusionary rule is not a constitutional right but a judicial remedy to deter police misconduct; deterrence cannot dissuade officers who reasonably rely on a facially valid search warrant issued by a detached and neutral magistrate 

c. Does this dissuade the wrong person? The court official is the one that messed up. Court officials are deterred by reversal, not exclusion

d. Policy: Does Leon apply only to warrants or all searches? General good faith exception means deferring not to magistrates but to police officers – removes level of independent scrutiny 

2. AZ v. Evans (1995) – When bookkeeping error by court clerk resulted in failure to advise the arresting officer that an arrest warrant had been quashed, deterrence rationale would not control her conduct or that of the police

a. It doesn’t matter who, you’re still punishing the wrong group of people

3. Davis v. NC (2011) – As a result of standard pull over for DUI, driver and passenger were taken and placed in cop car. Cop searched car and found drugs and gun. This was 2 yrs before Gant. After Gant ruling, on way to appeal, defendant argued that this search was no longer constitutional. At time of arrest, search was permitted under Beltan. 

a. Exclusionary rule does not apply where police officers follow subsequently modified caselaw bc police conduct was not deliberate, reckless, or grossly negligent 

vii. Reliance on Legislative Official

1. IL v. Krull (1987) – Good faith exception extended to reasonable reliance upon a then-valid statute that is ultimately found to violate 4th amendment

a. This will not deter legislatures 

viii. Reliance on Executive Official 

1. Herring v. U.S. (2009) – Cop was told that there was a warrant out for driver’s arrest but it was a mistake from the county employee who told him there was a warrant. Cop did not wait for fax of actual warrant. The employee was an executive branch employee

a. This act was deterrable. If excluded, cops would wait 15 min to wait for fax

b. Exclusionary rule does not apply when bookkeeping error by police employee resulted in mistakenly advising the arresting officer that there was an outstanding warrant, the court found that the deterrence rationale would only dissuade deliberate misconduct by the police rather than negligent misconduct; the court employed a balancing test to assess the costs to the criminal justice system 

i. Police wrongdoing x cost to suspect 

ii. Harm: suppressing truth, freeing criminals, excluding reliable evidence

2. Rule: Exclusionary rule only applies to deliberate, reckless, or grossly negligent conduct

a. Essentially the officer must be the equivalent of criminally culpable in violating the 4th amendment 

b. Deterrence rationale is capable of regulating only gross violations of the law

c. So long as error is not on the police, cop is acting in good faith

b. Standing

i. Defined: The defendant’s ability to challenge the introduction of evidence at trial 

ii. Rule: Only those defendants who are searched can raise 4th Amendment claims

iii. Standing is established by showing the police invaded this defendant’s reasonable expectation of privacy 

iv. If evidence used against the defendant at trial was obtained through the unconstitutional search of a 3rd party, the defendant has no standing to object to the search or the introduction of that evidence at trial 

v. Test: Must demonstrate that police invaded the defendant’s expectation of privacy/property in order to have standing – personal 

vi. Note: If you deny something is yours (even if it is yours), you do not have standing to challenge it

1. EX) Passenger in car that gets pulled over denies the purse is theirs

vii. U.S. v. Matlock (1974) – Where multiple people have joint access to or control of premises, any can consent to police search under assumption of the risk doctrine

viii. Rakas v. IL (1978) – Car passenger lacks 4th amendment interest in glove compartment or trunk

ix. Minnesota v. Olson (1990) – Overnight guests have a legitimate expectation of privacy in occupant’s home

x. Minnesota v. Carter (1998) – Police get anonymous tip that a group of people are packing cocaine. Police walk by and see through the window that it is happening. When people leave the house, they get pulled over and searched and officers find a gun. They then go back into the apartment and search the apartment where they find drugs. 3rd defendant is there packing drugs.

1. Court finds that peeking through the blinds is 4th amendment violation so as a result, everything is a violation. The owner of the house would have standing to object
2. Question is whether the temporary guests can object to search of residence

a. Court holds that it depends on the type of stay

b. They are not overnight guests, only stayed 2 hours so no
3. Brief purely commercial associates present on premises lack widely shared social expectations of co-inhabitants in privacy of home

xi. Byrd v. US (2018) – Driver of rental car has standing to object to search even I not on rental agreement (under bailment analysis). The court applies a property analysis to determine 4th amendment ability to challenge search

c. Fruits of a Poisonous Tree

i. Fruits doctrine excludes any illegally obtained evidence
ii. Fruits doctrine identifies the evidentiary consequences of police misconduct

iii. 4th Amendment requires a 2 step analysis of both standing and fruits

1. Step 1: Standing

a. Claimant must show that the police did something illegal to the claimant

2. Step 2: Fruits

a. Claimant must show that the illegality caused the police to find the evidence the claimant seeks to suppress

3. Standing addresses who can bring a 4th amendment claim; Fruits analyzes what evidence gets suppressed 

iv. To permit exclusion, unlawful search must be both  (1) cause in fact (but for) and (2) proximate cause of discovery

v. Cause in fact: Independent source or inevitable discovery are alternative causes in fact

vi. Proximate cause: Attenuation doctrine is the opposite of proximate cause

vii. Exceptions: Fruits must be excluded unless:

1. Some independent source would have led to the evidence

2. Sufficient attenuation to remove taint of illegality

viii. Attenuation Doctrine: Passage of time and free will may “dissipate taint” (cure) of any police violation of the constitution 

1. The question is whether the illegal event is sufficiently remote from the legal one as to preclude exclusion 

a. Ultimately this is a proximate cause analysis

2. 3 Factor Test:

3. (1) Temporal proximity (close in time)

4. (2) Intervening circumstances 

a. EX) valid warrant, warrant predated stop, warrant unconnected to stop

5. (3) Purpose and flagrancy of official misconduct

a. Purpose seems to entail subjective approach relying on officer’s motivation; that would be inconsistent with 4th Amendment doctrine

b. Negligent not intentional or reckless

6. Longer time and distance between illegal search and discovery of evidence, more likely that court will find the taint to be dissipated 

7. Wong Sun v. US (1963) – Police arrest Way and find heroin in his possession. Way gives evidence that leads to Blackie. Blackie’s arrest is illegal bc no probable cause. Additional searches were conducted implicating Wong Sun. So everything that happens after that is fruits of the illegal arrest. Wong Sun later went to the station and testified. Wong Sun doesn’t have standing to exclude anything other than his own testimony bc those searches were not personal to him.

a. Blackie has standing to exclude all fruits bc the illegal arrest happened to him

b. Wong Sun only has standing to exclude his own testimony – but attenuation prevents even that

c. Rule: Exclusionary remedy applies to evidence indirectly derived from the violation

d. Rule: Passage of time and free will (attenuation) may “dissipate taint” (cure) of any police violation of the constitution 

8. US v. Ceccolini (1978) – Officer A goes into a club and sees illegal gambling slips, tells officer B. Officer B (months later) comes into the club and interviews someone there who says this is a betting shop. 2nd search should have been tainted by 1st search but 4 months had passed and independent evidence was produced by the person who was interviewed. 

a. But-for cause was established but proximate cause was at issue bc there was an independent human action by someone else (superseding cause)

b. Decisions of the witness to talk are seen as the free, independent, and voluntary acts of the witness, negating the illegality

c. Rule: Attenuation occurs if witness testifies out of own free will, rather than in response to evidence discovered during illegal search

9. UT v. Streiff (2016) – Agent got anonymous tip about drug activity. Agent witnessed people coming and going into a home after only a couple minute stay. He sees suspect going into a store and stops him for questioning. When running his license, an outstanding warrant was found. Asking for license is illegal, so finding out about the warrant was from illegal search. Court applies 3 factor test and does not suppress evidence.

a. Presence of outstanding warrant is sufficient attenuation to preclude exclusion of evidence from otherwise unlawful negligent stop

i. He would have been arrested eventually anyway

10.  Constitutional Interest Attenuation:

a. Constitutional interest violated by the police is too remote from purposes of excluding evidence to justify exclusion

i. Constitutional Violation: Failing to obtain a warrant invades a 4th amendment regulatory interest and causes a constitutional violation

ii. Tortious Violation: Failing to enter in the proper manner invades an interest in avoiding property damage and causes a tort

b. Hudson v. MI (2006) – Officers had valid warrant, went to the house and knocked but only waited 3-5 seconds before barging in and damaging the door. They found drugs and guns inside. The interest here was not improper evidence obtaining, it was the property/privacy interest so exclusion was too harsh a remedy given the interest violated. The door breaking did not cause the police to discover the evidence.

i. Looks at what interests are violated with breaking down the door?

ii. Attenuation can occur not only when the causal connection is remote, but also when suppression would not serve the interest protected by the constitutional guarantee violated

ix. Independent Source Doctrine: Evidence obtained unlawfully can be admitted if there is another independent source from which the evidence is lawfully obtained 

1. Murray v. US (1988) – Agents observed trucks and lawfully seized them and found drugs inside. They could have gotten a warrant at this point to search warehouse but they did not. Suspected drug dealing was in the warehouse. Agents entered illegally and saw containers. They applied for a warrant w/o telling the judge that they went to the warehouse the 1st time. Went back & found containers were filled with drugs.

a. Bc drugs obtained through legal independent source, it was admissible notwithstanding the illegality of the initial search

b. Officer must show that no information from initial illegal search was used to obtain the warrant so it was legal

i. Allows cop to reverse engineer

c. Police violation insufficient to justify exclusion if evidence obtained from an independent source, and not solely by exploiting the original illegality

i. This is a but for analysis – drugs not found but for illegality

x. Inevitable Discovery Doctrine: Police violation insufficient to justify exclusion if evidence would have been inevitably discovered by an alternative source

1. Must be a basis in fact, readily verifiable, for the conclusion that discovery would have occurred

2. Flows from the independent source doctrine

3. Nix v. Williams (1984) – Suspect was suspected of killing a young girl. He was being interrogated and was forced to confess (illegally) and tell them where the body was. At the same time, police were searching for the body and were sufficiently close to the body that they would have inevitably discovered it. 

a. Test: Court was relaxed about how close the cops have to be 

i. Reasonable, totality of the circumstances, etc. to determine

b. This is a but for analysis – would still be discovered but for the illegal search

xi. Fruits Used at Trial
1. Fruits may still be used to impeach criminal defendant’s testimony during trial; but not to impeach other witnesses
VII. Privilege Against Self Incrimination

a. The 5th Amendment prevents compelled testimonial self-incrimination in a criminal case

i. “No person…shall be compelled in any criminal case to be a witness against himself”

b. To get evidence from the target of the investigation, state needs some way around the 5th amendment protection

i. EX) offering immunity in exchange for testimony 

c. No 5th amendment right for witness not to testify so you can be held in contempt if you don’t 

i. You can be compelled to testify, just not to incriminate yourself

ii. Witness waives privilege to each fact about which she testifies to. If her testimony alludes to a particular fact, she cannot avoid providing further relevant details about it

d. Elements for 5th Amendment to apply:

i.  (1) Compelled

ii. (2) Testimonial and 

iii. (3) Incriminating 

e. If invoked, prosecution may not comment on failure to testify or take the stand and the defendant may instruct the jury to not draw negative inferences

f. Immunity

i. Immunity removes ability to self-incriminate by indemnifying witness against future criminal prosecution

1. If cannot prosecute, 5th amendment does not apply

ii. What use of testimony grants immunity? 

1. Direct use - Actual testimony? Derivative Use -Fruits of testimony?

iii. Scope of Immunity

1. (1) Transactional (broadest)

a. All transactions related to evidence produced

b. No related evidence admissible 

2. (2) Use and Derivative use (intermediate)

a. Use: This case and all future cases 

b. Derivative: Applies to evidence derived from testimony

i. Can use evidence from independent source

3. (3) Use only (narrowest)

a. Only evidence used in this case

iv. Counselman v. Hitchcock (1892) – Use immunity does not sufficiently protect 5th amendment interests of witnesses 

v. Brown v. Walker (1896) – Transactional (absolute) immunity sufficient to protect individual compelled to testify or produce evidence

1. Does not require transactional, just permits

vi. Kastigar v. US (1972) – D was subpoenaed for grand jury hearing. Court granted D immunity and ordered to testify. D argued that immunity was not broad as the privilege against self-incrimination and could not justify compulsion. Court ordered D to testify. When D refused, court found them in contempt and ordered them into custody until they testified. SC found it was sufficient.

1. Rule: Privilege does not prohibit all future criminal prosecution of a witness, even using independently gathered evidence. It only places the witness in the same position as if they had never testified (they are not the source of incriminating evidence

2. Govt has burden to show that evidence was found independently 

3. Prohibited uses of evidence: 

a. As investigatory lead obtained by focusing on witness 

b. Leading to evidence obtained by focusing on a witness

4. Rule: Use and derivative use immunity sufficient to track scope of 5th amendment privilege

g. Privilege 

i. Significant limits on all compulsion, testimony, and self-incrimination restrict the scope of the 5th Amendment 

ii. Without the privilege, witness is forced to: (1) confess and incriminate herself, (2) lie and face perjury, (3) refuse to testify and face contempt of court

iii. Remedy is the 5th amendment privilege

iv.  Compulsion

1. Sort of threats govt may use to coerce testimony

2. Generally arises, when under the totality of the circumstances, the govt overbears someone’s will. Where a reasonable person, under the circumstances, would not feel free to decline govt’s request

a. Varies depending on the setting 

b. If in custody, presumption that testimony was that it was compelled, if not in custody court will not presume this

3. McKune v. Lile (2002) – Conditioning probationer’s admission to treatment program on confessing prior misconduct was not compulsion

v. Testimony

1. Applies to the sorts of communications protected

2. Addresses the assertive content of a statement, rather than act of making statement

3. Physical evidence is not testimonial (Schmerber)

a. blood test not testimonial

4. Handwriting is not testimonial

a. Performing a mental exercise might be

b. Only if making an affirmative representation – not testimonial if it’s just formality

5. Speaking is not testimonial

a. Mere act of making the statement – only the content is testimonial

b. Muniz – cops pulled D over for drunk driving. He was asked questions and answered with slurred speech. Court held that slurred speech was not testimonial bc it communicated only physical characteristics 

vi. Incrimination

1. Refers to the sort of prosecutions covered by the privilege

2. It is up to the witness to determine whether it is self-incriminating or not. State can’t probe as to why it is incriminating 

3. Chavez v. Martinez (2003) – 5th Amendment violation complete only when the testimony is used against the defendant in a criminal prosecution

4. US v. Ward (1980) – 2 statutes, 1 civil and 1 criminal. Prosecutor claims that the civil penalty is not criminal so it is not self-incrimination. Defendant argues immunity should cover both or 5th amendment has been violated. Court disagrees bc it doesn’t rise to the level of criminal penalty

a. Rule: Whether sanction is civil or criminal for purposes of 5th amendment depends on terms of statute

i. Strong presumption that civil sanction does not intend to punish, this presumption is undermined by: (1) punitive intent and (2) punitive effect

ii. EX) Providing mandatory treatment for sex offenders is civil rather than criminal bc it’s treatment rather than deterrence/punishment 

5. Hiibel v. 6th Judicial District (2004) – Revealing identity unlikely to be incriminating

6. Hoffman v. US (1951) – Risk of incrimination evident from setting and implications of question

a. Totality of the circumstances test (for the benefit of the defendant) 
vii. Invocation

1. Witness must expressly assert the privilege
2. If witness prefers not to speak, she must first remain silent

a. Murphy – During interview w/ probation officer, defendant should have asserted privilege rather than told the truth

b. Brogan – Defendant lied to FBI officers when asked questions, should have asserted privilege

3. To remain silent (and not to incriminate) witness must first speak

a. Salinas v. TX (2013) – D agreed to go to station to answer questions about a murder. D was not in custody and thus not Mirandized. He answered questions but when asked if his shotgun would match the shells at the scene, he did not answer. Prosecution used silence as evidence that he was guilty. 

i. Court held that to receive 5th Amendment protection, defendant must invoke the privilege. Silence is “insolubly ambiguous”. Failure to invoke permitted the prosecution to comment on his silence at trial. 

VIII. Police Interrogation 

a. Confessions
i. Concerns surrounding reliability of confessions:

1. Choice: avoiding cruel trilemma of lying, incriminating or having inference drawn from silence

2. Privacy: D has right to avoid govt extracting proprietary information

3. Cruelty: Society has interest in preventing govt induced moral fragmentation

ii. Bram v. US (1897) – Murder occurred on a ship. When ship docked, officer suspected D was responsible and strip searched him to find evidence. He was questioned and his statements were taken as a confession. Court held that bc suspect confessed pursuant to strip search, state exerted some influence over suspect. 

1. Under 5th amendment, confession is admissible only if voluntary, and so made w/o threats or promises of leniency

2. What matters is the suspect’s ability to decide for herself 

iii. Beginning w/ Brown, court began to police voluntariness of confessions

1. Brown v. MI (1936) – Due process bars whipping a defendant to extract confession

2. Ashcraft v. TN (1944) – Due process prohibits interrogating a D for 38 hours w/o break

3. Watts v. IN (1949) – D was arrested and held in solitary confinement and interrogated by officers in rotating shifts for 4 consecutive days w/o legal assistance and he was not advised of his rights. He was deprived of sleep and food. Court held his confession was given under duress. 

a. Sustained pressure is enough to constitute coercion and involuntariness 

iv. Massiah v. US (1964) – D was indicted for drugs. With counsel, he pleaded not guilty and released on bail. Unbeknownst to D, co D, had agreed to cooperate. Co D wore a wire and recorded D make incriminating statements. Court held D’s 6th amendment rights were violated when his own incriminating statements, intentionally elicited by police after he had been indicted and invoked right to counsel, were introduced at trial

1. 6th Amendment prohibits uncounseled interrogation once defendant has been charged 

b. Miranda Revolution
i. Pre-Miranda

1. Escobedo v. IL (1964) – D was arrested for suspicion of murder but wasn’t indicted. On way to police station, he asked to speak to his lawyer. He asked again at the station. His lawyer came to the station but refused request. During interrogation, D implicated himself. 

a. Issue was whether 6th amendment protections apply pre-indictment questioning

b. Court avoids stating a general rule but adopts fact-intensive approach to find that he had a right here

ii. Miranda v. AZ (1966) – 4 cases where D’s pursuant to interrogation made incriminating statements which were introduced at trial. Miranda was arrested for rape and was taken to station and never informed of right to counsel. After 2 hours, he confessed. 

1. 5th Amendment prohibits interrogation w/o first informing D of rights to remain silent and to have counsel provided them and consequence of waiving rights

2. Bolsters D’s ability to choose whether to not to submit to questing 

a. Presumes all interrogations are custodial 

b. Requires interrogator to give D certain warnings

c. Allows D to request aid of attorney

3. Right to an attorney most likely comes from 6th amendment, but this case makes a 5th amendment justification via due process

iii. Miranda extends the right to avoid self-incrimination into custodial interrogations 

iv. Miranda process enables the D autonomously to regulate interrogation

1. Custody is presumed to be coercive

2. Interrogator must inform D of her rights

3. D can call for attorney when the process becomes too onerous

4. Waivers are presumptively coerced

v. Makes it harder for police to obtain convictions through confessions

vi. If suspect invokes right to silence, interrogation must immediately cease

vii. If suspect requests attorney, interrogation must cease until one is present

c. Custodial Interrogations

i. Miranda applies only to custodial interrogations

1. Custody requires some form of detention at the hands of the govt

2. Detention in a prison cell is the central case of custody, question is what else counts

3. Custody + Interrogation required for Miranda warning requirement 

ii. Custody

1. Factors:

a. Length of detention

b. Police dominated?

c. Public or private interview

d. Age is taken into consideration

iii. Standard booking questions are ok, but once they start asking about the offense it turns into an interrogation

iv. Custody Test
1. Custody is determined by whether a reasonable person in the suspect’s position would understand her freedom to terminate questioning and leave

2. Non-custodial where the detention is brief & public, or the suspect’s presence in a non-public setting is voluntary
3. Berkemer v. McCarty (1984) – Terry stop of drunk individual. He fails sobriety test and asked whether he was drunk. He said he had 2 beers and smoked several joints shortly before. It was brief and public, outside police-dominated atmosphere of station house

a. Custody is determined by an objective standard: whether a reasonable person in the suspect’s position would understand her freedom to terminate questioning and leave

4. JDB v. NC (2011) – 13 yr old interrogated in conference room at school for 30-40min. No doubt the child was interrogated. It was in public bc of presence of school officials. 

a. Reasonable person standard includes age of suspect, as perceived by officer

b. Where known or objectively apparent to any reasonable officer, child’s age can feature into custody evaluation

v. Purpose and Place

1. Mathis v. US (1968) – Purpose of the custody need not be related to the purpose of the interrogation to count under Miranda

2. Howes v. Fields (2012) – Prison setting is not automatically custodial

3. Beckwith v. US (1976) – Questioning in suspect’s home usually noncustodial

4. Orozco v. TX (1969) – Cops showed up to D’s home in the middle of the night. Even though in home, police dominated the time. Questioning at suspect’s home custodial where circumstances indicate police-dominated atmosphere

5. MN v. Murphy (1984) – D was questioned concerning a rape. He was required to meet w/ probation officer for something else. He confessed to the crime to sober house who told probation officer. Probation officer requested meeting w/ him in her office and he confessed there. Probation officer told him that he had to turn himself in or she would do it and there would be a warrant.
a. Required meeting with probation officer noncustodial given interview arranged by appointment at mutually convenient time
b. Even police station questioning is not custodial if D’s presence was voluntary
vi. Seizure as Custody

1. NY v. Quarles (1984) – Custody at crime scene depends upon formal arrest or its equivalent

2. Berkemer v. McCarty (1984) – Roadside questioning during routine traffic stop is non-custodial

vii. Interrogation

1. Questioning initiated by law enforcement 

a. Statements volunteered with no such questioning are not covered

b. Questions in response to volunteered statements are permitted

2. Includes conduct that, while not formal questioning, is functional equivalent

a. Any words or actions on the part of police that the police should know are reasonably likely to elicit an incriminating response (objective standard)
3. Not covered:

a. Routine background questions like name and address bc they are not investigatory 

b. Responses to questions accompanying field sobriety tests 
4. RI v. Innis (1980) – D is arrested and in cop car and invokes 5th. 2 officers in the car have a communication between themselves which makes D offer incriminating info about where he hid the gun. The issue is whether the cops were just talking to each other or whether it was directed at D. If it is directed at D, should the officers know that it’s reasonably likely to illicit an incriminating response from D. Officers argued that they didn’t know it would illicit response. 

a. Interrogation is express questioning or its functional equivalent requires knowledge that conversation may produce incriminating statements

b. Relevant: (1) proximity of D and (2) moral appeal – D is susceptible 

c. Court permits ploys even if likely to illicit response

5. AZ v. Mauro (1987) – There was a risk that if D talks to wife, he will incriminate himself. Husband asked for wife. Cops tried to dissuade wife from talking to him and told them that they would be monitored. He said incriminating info.

a. So long as police do not intend to elicit incriminating statement, chance that conduct will do so is insufficient to constitute interrogation

6. IL v. Perkins (1990) – Undercover cop was posing as inmate and roomed w/ D in cell. D confessed to undercover cop. Encourages deceptive police practice

a. Questioning by undercover agent is not interrogation for purposes of Miranda

i. Purpose of Miranda is to limit coercion, not to regulate deception

ii. Interrogation only takes place when suspect thinks he is being asked question by an agent of the state

iii. It is not what police intend to do, it is what the encounter looks like from the perspective of the suspect

d. Warnings

i. Warnings required when there is questioning initiated by law enforcement after person has been taken into custody or otherwise deprived of freedom in significant way

ii. Purpose: Formality (informing suspect of rights) and substantive (understanding them)

iii. Court requires (1) right to remain silent, (2) any statement can be used against you, (3) right to an attorney and (4) if you cannot afford one, one will be provided for you

iv. Suspect need only understand the literal truth of the warnings, need not understand practical consequences
v. Does not have to be verbatim

e. Invocation

i. Consequence depends upon which right 

1. Right to counsel gets more protection

a. Police may not reinitiate, only defendant can

2. Right to silence gets less protection

a. Police may reinitiate contact after reasonable time has passed
ii. Right to Remain Silent

1. Prolonged silence is not a waiver, you are exercising your right to silence
2. Remaining silent is not enough to invoke right. Invocation of the right to silence must be express and unambiguous 

3. Express invocation of the right to silence is required to cut off questioning 

4. MI v. Mosley (1975) – D was arrested. Before questioning he was given Miranda rights and he invoked his right to remain silent. Officers stopped interrogation and D was taken to his cell. 2 hrs later, detective attempted to question D about unrelated matter. He was again given warnings and did not invoke his right to silence. He made an incriminating statement and was charged with murder. 

a. Right to remain silent permits police to re-initiate contact after reasonable time has passed as long as when suspect invokes, request is scrupulously honored

b. What is reasonable time? Here it was 2 hrs

iii. Right to Counsel

1. Tentative or ambiguous invocations of the right to counsel count for nothing

a. Police need not ask for clarification
2. Edwards v. AZ (1981) – D was arrested. He was Mirandized and agreed to answer Qs. After some Qs, he invoked his right to attorney. He was taken to jail and officers came to see D. He said he did not want to see them but security guard had them to speak to him. Officers read his rights and he agreed to answer Qs, this time incriminating himself. Court held that when suspect subject to custodial police interrogation invokes his right to attorney, any further questioning does not constitute waiver. 

a. Right to Counsel: No further interrogation by police until counsel made available unless the accused herself initiates further communication

3. Minnik v. MI (1990) – Officials may not reinitiate interrogation without counsel present, whether or not the accused has consulted with his attorney in the interim 

4. MD v. Shatzer (2010) – He had invoked his right to counsel. Released from custody and police reinitiated interrogation. Court recognized a break in custody exception to Edwards on the grounds that any coercive influences would have dissipated by then. 

a. Police may reinitiate questioning 14 days after release from custody

f. Waivers

i. D’s ability to regulate the interrogation turns on decision to invoke rather than waive rights

ii. Miranda is ineffective if suspect waive their rights and talk, without counsel, to the police

iii. Post-Miranda cases relax presumption that waivers are coerced

iv. Waiver need not be express, can be inferred from appropriate conduct by the suspect

v. Burden is on prosecution to show that D waived rights

vi. Waivers must be:

1. (1) Knowing

2. (2) Intelligent

3. (3) Voluntary

a. Factors: age, level of education, mental stability, sobriety, familiarity with criminal justice system 

b. Other factors concern manner in which police conducted the interrogation: Length of detention; duration and intensity of questioning; use of trickery; deception; threats or promises; deprivation of access to needs

c. To challenge confession on these grounds, must show that:

i. (1) police subjected suspect to coercive conduct and

ii. (2) Conduct was sufficient to overcome will of suspect

vii. Suspect can waive rights at different points during custodial interrogation

viii. Waiver depends upon both the time waiver occurs and what right is waived

ix. Custodial statements to police before suspect has waived rights are inadmissible

1. Absent clear invocation, police may still interrogate suspect

2. Police may interrogate silent suspect, waiting for an express or implied waiver

x. 2 Different Models:

1. Wise/Informed Choice Model

a. Miranda requires the state to permit suspects to access as much information as possible to calibrate choices

b. Virtually all police station confessions should be barred

2. Absence of Physical Threat Model

a. Miranda permits only strategies to forcefully coerce the choice to confess or lying to individuals about the nature of their rights

b. The law should regulate police coercion without concerning itself with defendant’s ignorance, mistake or bad judgment 

xi. Lies to Defendant

1. Lower courts have held that some lies do not invalidate Miranda waiver

a. Tend to involve misrepresentation of state of evidence against suspect

b. Would not induce innocent to confess

2. Lying to D about nature of rights would violate Miranda

xii. Waiver of Counsel

1. NC v. Butler (1979) – Absent express waiver of right to counsel, court applies totality of circumstance test to determine whether suspect waived 5th amendment rights

2. Moran v. Burbine (1986) – Suspect was arrested for burglary but was suspected of murder. He was mirandized prior to every interview. His sister got him a lawyer and lawyer called station and was told that they would not be interviewing suspect for the rest of the night. But they did and he signed 3 separate waivers admitting to murder. 

a. Acts that occur outside presence of suspect cannot affect the decision to waive counsel

b. Suspect need only understand warnings literally, not the practical consequence of speaking

c. Dissent treats trickery against the client and attorney as the same

3. CO v. Connelly (1986) – Waiver is voluntary though produced by moral and psychological pressures emanating from sources other than official coercion

4. Co v. Spring (1987) – Waiver valid even though the D was not apprised of every alleged crime w/ respect to which the police intended to interrogate him 

xiii. Waiver of Silence

1. Berghuis v. Thompkins (2010) – Suspect was arrested for murder. He was read Miranda rights and given a written copy to read out loud the part where you can invoke your right. This tells you that you can read, speak English, and can understand. Police asked that he sign the form to show he understood but he refused. D was then interrogated for 3 hours. He never stated that he wanted an attorney or to remain silent. He gave only 1 word responses. When asked if prayed for god to forgive him for shooting the victim, he said yes. 

a. Waiver need not be express, but may be implied from circumstances indicating suspect understood warnings and then responded to questions

b. The right to cut off questioning is separate from right to remain silent

i. D must actively cut off questioning 

c. Police may interrogate a suspect who has not invoked or waived Miranda rights

d. Rule: Questioning may continue before express invocation cuts off questioning 

i. The uncoerced statement (confession) is the implied waiver

g. Consequences of Violations

i. Miranda is either a constitutional command or remedial measure

1. Constitutional Command

a. Judges may interpret but not repeal

b. Rule should be applied relatively uniformly and without exception

2. Remedial Measure

a. Judge-made rule

b. Prudential modifications are appropriate

c. Ultimate status is within the power of Congress to repeal

ii. NY v. Quarles (1984) – D is arrested in supermarket. He is placed under arrest. Officer asks where he put the gun. He tells them where he put it, in the refrigerator and cops retrieve weapon and use it against him as evidence. 

1. If warnings are not constitutionally required, they can be modified. To determine when they can, Rehnquist uses balancing test: Public safety x value of warnings. (This gets overruled but immediate danger to life or limb still applies)

2. Public safety exception to Miranda warnings requirement when the need for answers to questions in a situation posing a threat to public safety outweighs the need for the prophylactic rule protecting the 5th amendment’s privilege against self-incrimination

iii. OR v. Elstad (1985) – Miranda prophylactic exclusionary rule is broader than 5th amendment, establishing irrebuttable presumption that custodial interrogation entails any statement is compelled

1. If no Miranda warning, testimony is automatically excluded bc it’s presumed coersive. 5th Amendment violation you must prove coercion.

iv. Dickerson v. US (2000) – Confession was made absent Miranda. 2 yrs later, Congress passed statute saying that if confession is voluntary, doesn’t matter if Miranda was given. Question is whether it is constitutional, and if so, then it cannot be superseded by acts of Congress. 

1. The Miranda rule is constitutional, rather a mere exercise of the Court’s supervisory authority to regulate evidence

v. Fruits of Miranda

1. Testimonial Fruits

a. OR v. Elstad (1985) – D made 1st statement voluntary, 2nd statement was in interrogation post Miranda. Time had passed between 1 and 2. Bc time had passed, the psychological effect was minimal and it was not coercive

i. Rejects fruits doctrine; permits use of a subsequently obtained statement in compliance with Miranda so long as prior, unwarned statement was voluntary

ii. Direct attack on Miranda

b. MS v. Seibert (2004) – D’s son died due to cerebral palsy. She was scared she’d get in trouble bc he had bed sores so she decided to burn the house down. She left a kid in the house so it would not look like she left him unattended. The kid died. D is first interrogated w/o being Mirandized. 1st she says she knew he was in there. Then they took a break and Mirandized. Then she confessed. Testimonial fruits are inadmissible if state engaged in deliberate attempt to avoid Miranda and no curative measures were or could have been taken before the post warning statement  is made. They did this on purpose.
i. Rejects 2 step process of obtaining unwarned confession, then subsequent warned confession, bc subsequent Miranda warnings could not function effectively

2. Physical Fruits

a. US v. Patane (2004) – He was being arrested and as police started reading him his rights, he said “ya I know” and police stopped. He gives voluntary statement identifying a gun.

i. Physical evidence obtained as consequence of unwarned confession is admissible; exclusion of the confession is sufficient remedy; no need to apply the fruits doctrine to the mere failure to warn bc there is nothing to deter

3. Testimony is excluded under either a testimonial fruits analysis or a 5th amendment analysis. Physical fruits are always admissible under either analysis. Outcome is the same no matter how you rationalize it.

4. In a custodial interrogation, then the question is whether under Miranda there has been a warning and waiver. Absent either, the testimonial evidence is excludable. If evidence is physical, it will come in.

a. Exception: Under 5th Amendment, if the statement is involuntary, then it is inadmissible. But this line of cases say it wouldn’t make a difference. But you could say there is a due process violation.

IX. 6th Amendment Right to Counsel 

a. Under 5th Amendment and Miranda warnings operate primarily during the investigate stage at which point it is to protect, primarily, self-incrimination

b. Under the 5th Amendment, you must invoke your right to counsel

c. Under the 6th Amendment, you must waive your right to counsel

d. In all criminal prosecutions, accused shall have the right to assistance of counsel for his defense

e. Justification: Equalization of the power imbalance

f. Prevents incriminating statements that the govt deliberately elicited from accused in absence of counsel and that occurred after the initiation of judicial proceedings

i. Indictment, information, arraignment, prelim hearing

g. Counsel operates as check on prosecutorial conduct independent of judge and jury 

i. Vertical scrutiny: Judge regulates the parties

ii. Horizontal scrutiny: Parties regulate each other

h. Massiah v. US (1964) – D was indicted for drugs. With counsel, he pleaded not guilty and released on bail. Unbeknownst to D, co D, had agreed to cooperate. Co D wore a wire and recorded D make incriminating statements. Court held D’s 6th amendment rights were violated when his own incriminating statements, intentionally elicited by police after he had been indicted and invoked right to counsel, were introduced at trial

i. 6th Amendment prohibits uncounseled interrogation once defendant has been charged 

i. You can waive your 6th amendment right to counsel post Miranda warning if it’s knowing, voluntary and intelligent

i. Brewer v. Williams (1977) – D is mentally disabled. It is unclear whether he killed the girl or knew where she was. He was arrested in a different part of the state and transported. Prior, he consulted with an attorney and he calls the police station and tells them not to speak to police. On trip back, officer chats with D and finds he’s religious. He gives him the Christian Burial Speech. D then claimed he knew where things were, but didn’t. Finally tells police where body is. Court refuses to apply 5th amendment, says it’s a 6th amendment issue.

ii. Henry & Kuhlman – Whether or not there is an interrogation determines the violation

1. What if you’re in custody and police stick informant in your cell? That’s Massiah

iii. Us v. Henry – Jailhouse snitch was put in jail with D. He was told not to ask questions but to report any incriminating statements D made. Court held that Snitch was not passive listener but rather had stimulated convos with D designed to produce incriminating statements and thus police intentionally set up situation likely to induce him to incriminate himself violating 6th amendment 

j. Counsel at Trial

i. Felonies

1. Add Betts v Brady

2. Gideon v. Wainwright (1963) – D was charged with burglary (F). He asks for an attorney and judge says no. Florida does not provide one. He was not feeble minded – he was able to file his own cert petition with the SC. Court says right to counsel is a fundamental right.

a. 6th amendment provides right to counsel in all felony cases

b. 3 features of adversary system require appointment of counsel to ensure fair trial

i. 1) Inequality of resource/power between state & D

ii. 2) Complexity of criminal justice system

iii. 3) Equal treatment of rich and poor criminal Ds

iv. 4) Presumption of innocence

ii. Misdemeanors

1. Right to counsel if the actual sentence is one of imprisonment or suspended imprisonment

2. If it is probation and if probation violated, then prison, then you have right to counsel
iii. 6th Amendment requires appointment of counsel in all felony cases for indigent defendants

iv. Prior to Gideon: 

1. Only when essential for fair trial ( only for capital cases ( in state cases if D shows special circumstances ( applies to federal cases where D is entitled 

k. Counsel at Identification 

i. What law applies to IDs?

1. Pre Indictment

a. Substantive – what about an ID is problematic?

b. Procedural – 5th amend only bc 6th amend doesn’t apply before indictment

c. 5th amendment due process standard. No right to counsel but process must not be unduly suggestive

2. Post Indictment

a. Substantive – same treatment as pre indictment bc it’s the same problem

b. Procedural – 5th and 6th amendments

c. Counsel must be present 

3. The right to counsel at a line up depends upon whether the D has been indicted 

a. More rights under post indictment – creates incentive to do line ups before

ii. Attorney presence serves: 

1. (1) avoiding intentional or inadvertent prejudice to the suspect at the line up

a. EX) placing a short bearded black man near several tall white men

2. (2) ensuring that counsel will be sufficiently familiar (from firsthand observation) with what actually occurred to mount a meaningful confrontation of the witness at trial

iii. Pre-Indictment ID

1. Counsel not required to be present

2. Judged by the 5th amendment due process clause

3. ID may not be unduly suggestive

4. Stovall v. Denno (1967) – Handcuffed black suspect was brought into stabbing victim’s hospital room to be asked if he was the guy. Court held that while it was suggestive, it was not unnecessarily so bc the police were faced with a situation where they were not sure the victim would survive 

a. Due process violation when lineup is unnecessarily suggestive and conducive to irreparable mistaken ID

i. If 6th Amendment doesn’t apply, due process requires, at the very least, the lineup cannot be unnecessarily suggestive
5. Kirby v. IL (1972) – D was arrested for robbery. After arrest, police brought victim to station for a lineup ID. D identified the D as the robber. D had not been told that they had a right to an attorney or requested counsel. 

a. Right to counsel at line-ups applies only after initiation of adversary proceedings

b. Refuses to apply 6th amendment to pre-charging context (pre-indictment) bc not in adversarial system yet – we are in inquisitive system

c. Judged by 5th amendment due process clause

6. When challenging procedure, court must determine whether:

a. (1) it was unnecessarily suggestive

b. (2) it was likely to lead to a mistaken ID
iv. Post-Indictment ID

1. 6th Amendment applies to line ups

a. Right to counsel

b. Right to confront witness

2. US v. Wade (1967) – In post-indictment lineup, witness IDs D. He did not have attorney present. During trial, witness IDs D again. Court notes that psychologically, once you make an ID, you are more likely to be invested in that ID, so in court (when with counsel) you would likely make the same ID bc you made the 1st one

a. Court held that lineups are notoriously unreliable and we must provide counsel during any critical stage of criminal proceedings where a lack of legal representation may jeopardize the right to fair trial 

b. 6th Amendment right to counsel and to confront witnesses requires presence of counsel at line up to identify D

c. Policy: Pretrial ID obtained in violation of right to counsel is always inadmissible

i. Other lineup participants are rarely recorded or divulged at trial

ii. Suspect legally unskilled and may not detect problems with bias in the line up

iii. Suspect often physically or emotionally unable to observe biasing conditions

iv. Suspects may nonetheless be reluctant to testify about lineup conditions if that results in admission of prior convictions

v. Suspect’s version of lineup unlikely to be accepted if it conflicts w/ police testimony

3. Independent Basis Test: Provides an alternative route to admit the ID

a. In court ID following a pretrial ID obtained in violation of the right to counsel is admissible only if

i. The govt carries the burden of showing 

ii. By clear and convincing evidence

iii. That there is an independent basis for the in court ID

4. Harmless Error Test: Eyewitness testimony may be admissible if error is harmless

a. Harmless error doctrine applies both to testimony about the pretrial ID and to the in court ID

5. Moore v. IL (1977) – Not only indictment, but also filing criminal complaint may initiate prosecution for 6th amendment purposes 

v. Photo Arrays

1. 6th Amendment does not apply to photo arrays, even post indictment

a. Protection of photo array is ethics and professionalism, not Constitution
2. 5th Amendment applies to photo arrays
3. Same dangers as in Wade:

a. Bias, psychological commitment, suggestiveness, witness not alert for factual and legal prejudice, swearing contents between defendant and police  

4. US v. Ash (1973) – Photo IDs do not implicate the 6th amendment right to counsel

5. Manson v. Braithwaite (1977) – Photo array evaluated using due process factors to ensure reliability 

a. Factors to use to ensure reliability:

i. Witness opportunity to view witnesses when crime committed

ii. Witness degree of attention

iii. Accuracy prior to description

iv. Level of certainty at time of confrontation

v. Time elapsed between crime and confrontation

 PAGE 
1

