CRIMINAL MOTIONS OUTLINE
PC 991 Motion
· Probable Cause Determinations
· GERSTEIN held that ∆ can’t be held in custody without a probable cause determination to hold them

· COUNTY OF RIVERSIDE held that it must be within 48 hours of warrantless arrest

· Includes holidays and weekends

· In CA, usually conducted out of presence of ∆ and counsel in chambers instead of at arraignment

· Applies to felonies and misdemeanors

· If no probable cause, ∆ is released from custody, but charges can still be filed

· 991 Elements
· ∆ in custody

· Charged with misdemeanor
· Plead not guilty

· 991 can be made orally

· Materials to look at:

· Police report

· Officer affidavit

· FACTS ONLY

· 991 gives ∆
· Right to counsel

· Right to adversary hearing/proceeding

· No witnesses are called

· WARD review

· Looking for unlawful search and/or seizure – 4A check
· More protective than PCD

· Only based on initial detention

· Possibility of dismissal

· Can be refiled within 15 days, otherwise case dropped entirely
PC 995 Motion
· 995 Elements
· Charged with felony

· Made in writing

· ∆ held to answer or indicted

· Materials to look at:

· Preliminary hearing or grand jury transcript

· Grounds for 995

· Insufficiency of evidence

· Inadmissible evidence AND

· Timely objection (if prelim)

· Must show error and that it reasonably might have affected the outcome

· Denial of substantial right – prelim challenges ONLY

· Restrictions on cross-examination 

· Barring ∆ from bringing witnesses

· 995 gives ∆

· Right to evidentiary hearing

· Can cross-examine live witnesses

· ∆ can present evidence

· All suppression arguments under 4A

· Prop 115

· Officers (with proper certification) can present ONE LEVEL of hearsay

· ∆ must bring an offer of proof on π demand

· Establish affirmative defense, negate an element of crime, or impeach π witness

· No discovery through questioning
1538.5 Motion
· Motion to suppress under 4A – no independent grounds for suppression in CA law
· 1538.5 Elements
· Filed in writing

· Give notice of:

· What is seeking to be suppressed

· Grounds for suppression

· Factual basis AND legal authorities

· Based on 4A

· 1538.5 gives ∆
· Evidentiary hearing

· Possible dismissal if warranted based on what evidence is suppressed and what the charge is

Discovery Motions
· Reciprocal Discovery
· Need an informal discovery request before court ordered discovery can be granted

· ∆ must turn over information they reasonably expect to bring at trial
· Witnesses ∆ intends to call or evidence ∆ intends to introduce

· At least 30 days before trial or when you decide to intend to use evidence or call witness 

· Intent to use is determined by when ∆ reasonably anticipates they are likely to call

· Names and addresses of witnesses

· Contact info

· ∆ has affirmative duty to get contact info and give to π

· Relevant statements

· When a document/written statement has irrelevant parts, either:

· Provide unredacted report to judge to in camera review OR

· Tell judge what isn’t relevant or what is privileged

· ∆ decides and redacts and gives directly to π

· Must made redactions clear

· Written or recorded statements

· Excluding work product

· Real evidence

· Not ∆’s statements

· ∆ can get sanctioned for failure to provide info – π can also get sanctions

· Must have made informal discovery request before sanctions can be imposed

· Sanctions are graduated

· Actions must be willful/intentional for sanctions

· PITCHESS Motions

· Trying to get police personnel files to help ∆ prove
· Use of force

· Discrimination

· Other police misconduct

· Must provide declaration that shows plausible scenario that officer committed misconduct in present case

· Informant Disclosure

· Trying to get information to be able to impeach informant or get any exculpatory information from informant

· Π Motion to Withhold 

· Often in gang or sex crime cases but must show worse than typical case of that type

· Information is only given to ∆ counsel, not ∆

· Often try simultaneously to get protective order

Jury Selection
· Methods of Jury Selection
· Jury Box

· Fill jury box, voir dire and do for cause challenges and replace with new jurors

· Do peremptories and replace with new jurors, do for cause challenges

· Struck

· Voir dire entire jury venire and do for cause from entire pool

· Call 12 into jury box and do peremptories, replace from pool



· Six-Pack

· Call 18-24 jurors total, voir dire and do for cause and replace with new jurors

· Do peremptories and replace with new jurors

· For Cause Challenges

· General DQ – usually in juror questionnaire and done outside of courtroom

· Noncitizens

· Under 18

· Not domiciled in CA

· Nonresidents of county

· Convicted of malfeasance in office or felony

· Insufficient knowledge of English

· Already on grand jury

· Subject to conservatorship

· Implied Bias

· Formal relationship with party or witness

· Juror on previous trial between parties

· Interest in outcome

· Knowledge of facts – formed opinion

· Juror = party

· Not death qualified or too death qualified

· Actual Bias

· Cannot be impartial
· Difficult to keep open mind

· Judge can try to get assurance of fairness to keep juror

· Peace Officers

· Police, sheriff, highway patrol

· Not federal law enforcement or probation officers

· Done outside presence of jury and are unlimited

· Peremptory Challenges

· For any reason that is not discriminatory

· Limited based on type of trial

· Misdemeanor = 6

· Felony = 10

· Death Penalty or Special Circumstance = 20

· BATSON/WHEELER Motion

· Unconstitutional to excuse a juror because they are a member of a cognizable group

· Race

· Gender/Sex

· Religion

· ∆ does not have to be member of that group

· Procedure/litigation is done outside presence of jury

· Moving party must show reasonable inference that the peremptory has been exercised because the juror is a member of a cognizable group (prima facie showing)

· Party who made challenge must give a neutral explanation for exercising the peremptory

· Judge determines which side wins and must document reasons

· Objection overruled: juror is excused

· Objection sustained: moving party chooses remedy

· Juror stays and peremptory is forfeited

· Mistrial

· Monetary sanctions

Sentencing Motions
· Purposes of punishment
· Incapacitation

· Deterrence

· Retribution

· Rehabilitation

· Probation determination – CA Rules of Court 4.414(a) and (b)

· Criteria are not exclusive and are balanced – not all weighed equally in each case

· 4.414(a) – circumstances relating to current offense

· Nature and circumstances of crime

· Armed/use of weapon

· Vulnerability of victim

· Infliction of physical or emotional injury

· Victim’s degree of monetary loss

· Active or passive

· Unusual circumstance

· Criminal sophistication/professionalism

· Exploitation of trust of confidence

· 4.414(b) – circumstances relating to defendant

· Prior criminal record

· Prior probation/parole performance or present status

· Willingness to comply with probation terms

· Ability to comply – age, education, heath, mental faculties, history of substance abuse, family background & ties, employment & military history, etc

· Effect of imprisonment on dependents

· Adverse collateral consequences

· Remorse

· Possible danger to others without incarceration

· Addiction is huge factor not explicitly in law
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