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Copyright Outline
Primary Purpose of CRL: The Public welfare. So CRL considers how much of a monopoly will stimulate production to benefit the public and how much will chill production and harm the public. 

§106: Exclusive Rights in Copyrighted Works 
See Page 537 in the textbook 
The Constitution: Art I, Section 8: “The congress shall have power to promote the progress of science and the useful arts by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries” 
· Does NOT protect copyright, it merely gives congress the RIGHT to do so 

· “Writing” includes sound recordings, as well as sculptures and visual works. 

1909 Act key provisions

1) For Published works, copyright was declared to begin with the publication of the work with copyright notice 

2) Statutory copyright was made available for unpublished works designed for exhibition, performance, or oral delivery 

3) The renewal term of protection was extended by 14 years, thus increasing the maximum possible copyright term to 56 years; and 4) the certificate of registration was declared to be prima facie evidence of the facts recorded therein in any relation to any work 

1976 Act key provisions

1) A single federal system of protection for all ‘original works of authorship,’ published or unpublished, from the moment they are fixed in a tangible medium of expression (State law is preempted expressly) 

2) A single term of protection generally measured by the life of the authors plus 50 years after his or her death, with a term based on publication reserved only for special situations, such as works made for hire

3) A provision for an inalienable option in individual authors generally permitting termination of any transfer after thirty – five years, but with the transferee still permitted to exploit derivative works produce under the transfer before it was terminated 

4) A provision for notice on visually perceptible copies distributed to the public, with some flexibility as to the form and position of the notice, curative provisions for notice deficiencies, and incentives for use of a proper notice, as well as for prompt registration 

5) Recognition of a fair use limitation on exclusive rights (with an indication of the criteria for its applicability) as well as other limitations in favor of nonprofit, library, educational, and public broadcasting uses

*When making a distribution deal, you need to make sure you get the right to copy, distribute, AND perform in order to avoid violating any copyright rights.  

I. The Requirements of Originality and Fixation in a “Work.”

A. : THE REQUIREMENTS OF ORIGINALITY AND FIXATION IN A WORK 

§102: Page 76 (Subject Matter of Copyright):
§102: Subject Matter of Copyright: In General

a) Copyright Protections subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly with the aid of a machine or device. Works of authorship include the following categories: 

1) Literary works 

2) Musical works, including any accompanying music 

3) Pantomimes and choreographic works

4) Pictorial graphic, and sculptural works

5) Motion pictures and other audiovisual works

6) Sound recordings, and

7) Architecture works 

§101: Definitions

A “work of visual art” is: 

1) A painting, drawing, print, or sculpture, existing in a single copy, in a limited edition of 200 copies or fewer that are signed and consecutively numbered by the author, or in the case of a sculpture, in multiple cast, carved, or fabricated scultptures of two hundred or fewer that are consecutively numbered by the author and bear the signature or other identifying mark of the author; or 

2) A still photographic image produced for exhibition purposes only, existing in a single copy that is signed by the author, or in a limited edition of 200 copies or fewer that are signed and consecutively numbered by the author. 

A work of visual art does NOT include: 

A) (i) Any poster, map, globe, chart, technical drawing, diagram, model, applied art, motion picture or other audiovisual work, book, magazine, newspaper, periodical, data base, electronic information service, electronic publication, or similar publication

(ii) any merchandising item or advertising, promotional, descriptive, covering, or packaging material or container. 

(iii) any portion or part of any item described in clause (i) or (ii)

B) Any work made for hire 

C) Any work not subject to copyright protection under this title 

HOUSE REPORT

· The two fundamental criteria of copyright protection are originality and fixation In tangible forms. Also the phrase “original works of authorship” is left undefined and does not include requirements of novelty ingenuity, or esthetic merit. 

Timeline

Copyright Act: 1790
Revision in 1909

Second revision in 1976

DMCA: 1998

Team Act: 2002




THE REQUIREMENTS 

1) Fixation 

§101: A work is “fixed” in a tangible medium of expression when its embodiment in a copy or phono-record, by or under the authority of the author is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration. A work consisting of sounds, images, or both, that are being transmitted, is “fixed” for purposes of this title if a fixation of the work is being made simultaneously with its transmission

a. Must be able to be perceived (Live broadcasts don’t count unless recorded simultaneously and it excludes random things flashing across the screen

b. Hypo: If Professor 

2) Originality 
a. The Feist Test: 

i. Independently created by the author 

ii. Possesses a minimal degree of creativity 

iii. Note: This is a CONSTITUTIONAL requirement 
Case Examples: 

‘

Bleistein v. Donaldson Lithographing Co.
Pg 34

Facts: The alleged infringements consisted in the copying in reduced form of three chromolighographs prepared by employees of the plaintiffs for advertisements of a circus owned by one Wallace… One of the designs was of an ordinary ballet, one was of a number of men and women, and one of groups of men and women whitened to represent statues. D argues there should be no protection since they are pictures of the actual things. 

Holding: The individual pieces are copyrightable, contrary to the former court ruling. 

Rule: Posters, even those used for advertisements, are a fixed means of expression and are protected by copyright should they pass the “originality” test. 
· You are free to copy the original (the landscape or whatever), you are NOT free to copy the copy. 

NOTE: There is a minimum size requirement for what can be copyrighted; a short slogan likely fails this test. you also CANNOT copyright an idea, so a list of ingredients fails this test. 



DERIVATIVE WORKS 

§101: A “Derivative work” is a work based upon one or more preexisting works, such as a translation, musical arrangement, dramatization, fictionalization,  motion picture version, etc. A work consisting of editorial revisions which, as a whole, represent an original work of authorship. 
· NOT the same as a reproduction because derivative works have their own originality. 

To have Protection, a derivative work must: 

1) Contain originality in its elements, and only those original elements have protection 

2) Have authorization from the original copyright holder or have the original copyrighted work be in the public domain. 
Example Cases: 

Ets-Hokin v. Skyy Spirits
Pg 166

Facts: P photographer, at the request of the defendant vodka distributor, had taken straight on photographs of a distinctively blue colored bottle of Skyy vodka. When Skyy was dissatisfied with the photos and had someone else take new ones, the original photographer sued. 

Issue: are the photos copyrightable?

Holding: The original photographs “manifested creativity in decisions about lighting, shading, angle, and background.”  

Reasoning: The original bottle was a “useful article” and therefore not copyrightable in and of itself, which made any supposed “derivative” a copyrightable work in its own right. 





Bridgeman Art Library v. Corel Corp
Facts: artist reproduced other works, only adding a color correction strip to each image. 

Holding: The reproduced works were not copyrightable because they were fundamentally the same . 

L. Batlin & Son v. Snyder
Pg 169

Facts: Similar piggybank figurines of Uncle Sam were sold by P and D. The difference between the new one was it was 9 inches instead of 11 with a narrower base, and the umbrella and carpet bag was changed to a one piece mold. Unitoy made a sketch of the iron version and based its plastic version on that one. The iron version got stopped at the border. 
Issue: Is the new work derivative of the original?

Holding: The minute changes from the public domain version to carpet bag and umbrella texture, the minor hat shape change, are not significant enough to constitute an “original work,” and is therefore derivative. 

Rule: Copyrightable works must contain “substantial,” not “trivial” originality. 

· Originality does NOT mean novelty, all originality means is independent creation. 

Reasoning: The new figuring falls into a “copyright no mans land,” and no public benefit would be seen by protecting the work, since it was based on a public domain work. If anything protection would stop art. 

Dissent: Thinks minimal variations should be enough to warrant a copyright. 

Alva Studios problem: That case treated a scaled down replica as a derivative work rather than a reproduction. 



Schrock v. Learning Curve
Pg 180

Facts: Toy manufacturer hired Schrock to take photos of their product, and he licensed the copyright.  
Rule: 1) The originality requirement for derivative works is not more demanding than the originality requirement for other works

2) The key inquiry is whether there is sufficient nontrivial expressive variation in the derivative work to make it distinguishable from the underlying work in some meaningful way. 

Holding: P’s photographs are sufficiently original to be copyrightable because they exhibit the requisite level of creativity. 

Reasoning: Photographers chose cameras which were better suited for their expressive goals, some photographers decided to use different brands of or styles of film or lenses to achieve a desired outcome, each photographer arranged and changed the lighting to produce desired effects, all the photographers engaged in “bracketing” which means taking multiple photos of each piece of fabric and THEN choosing one based upon the expression they wanted to invoke. 

Difference between Shrock and Gracen: Gracen went from 2D( 2D while Shrock went from 3D ( 2D which offers more room for artistic license. 

The Test: Must be enough variation so that the derivative can be readily distinguished from its predecessor. 




THE REQUIREMENTS OF ORIGINALITY 

Case Examples:

Burrow-Giles Lithographic Co. v. Sarony 

Facts: Plaintiff is a photographer and defendant is a lighographer. P accuses D of violating his copyright of his photo, “Oscar Wilde No. 18.” P had clearly taken all the steps required by Congress to obtain copyright of this photograph. P made and sold 85k copies. 
Procedural history: P lost at trial, ordered to pay damages. P challenges ruling, saying that 1) D copyrighted notice was insufficient and 2) photo couldn’t be protected anyway 
Issue: Did the trial court err in deciding that Congress has the constitutional right to protect photographs and negatives thereof by copyright? And do photos lack originality?
Holding: Originality and novelty has been shown by the original, and photographs constitute a writing, and therefore the original is subject to copyright protection. 

· Note: Most photos DO lack originality if it is merely a machine pointed at reality. 

Rule: The constitution says “To promote the progress of science and useful arts, by securing, for limited times to authors and inventors, the exclusive right to their respective writings and discoveries.” So a photograph CAN be protected by copyright. 
Section 4952 of the revised statutes places photographs in the same class as thinkings, which may be copyrighted with “books, maps, charts” etc.

Reasoning: Unless photographs can be distinguished from maps, charts, designs, engravings, etchings, cuts, and other prints, then there is no reason Congress can’t make photographs the subject of copyright protection as well. 

· Maps and charts are representations of reality and THEY are protected specifically by the first congress. 





Leigh v. Warner Bros
Facts: Warner bros didn’t want to use the photographer’s photo of a sculpture. Instead they got the Sculpture’s heir’s permission to use the sculpture directly. So WB built their own replica of the “Bird Lady” statue and photographed it themselves. Photographer is now suing claiming WB violated his copyright. 

· Sculptor = Sylvia Shaw Johnson, who gave WB permission to reproduce her work. 

Issue: Did WB infringe on any protected expression in the photo? 

Rule: To establish Copyright infringement, there must exist ownership of a valid copyright and there must have been copying from that. Evidence of copying includes access to the original OR significant similarities with the original’s protected expression that would be recognized by a lay person. 

· Sub-rule: You cannot copyright a SUBJECT, which is essentially what the photographer is trying to do here with a statue they didn’t make. 

Holding: Plaintiff didn’t copy any protected expression in the original work, because all that WB copied was the subject, expression, pose, and appearance of the statue which the photographer had no rights to, and the new photograph was different in terms of the expression actually protected (background lighting, angle, etc). 

· Protection he actually gets: the lighting, shading, timing, angles, and film. 

Note: When you buy a work of art, you do NOT automatically buy the copyright to the work of art. 



COMPUTER PROGRAMS
“The rule of Doubt” – issues a copyright but exhibits doubt that it actually exists because the copyright office doesn’t examine the question. 

Note: Random Access Memory (ROM) satisfies the “fixed” requirement because the Read Only Memory chip is fixed. 

Source Code vs Object Code
· Source code: What humans write when they write software 

· Object code: Binary code that the source code is translated into so that the computer can understand it 

· Congress created an exception for object code copying because an object code copy is made every time you load your operating system 

§101: A “Computer Program” is a set of statements or instructions to be used directly or indirectly in a computer in order to bring about certain results.

§102(b) makes clear that only the programmer’s “expression” is copyrightable in a computer program, NOT the actual processes or methods embodied in the program 

· Now recognized as a “form of writing”

· Report lays out 4 options for protecting programmers on page 187 and details why each is flawed: Ex: Trade secret law hampers innovation by forcing people to do for themselves what others have already done but are keeping a secret. (188). 

· “Unfair competition” also not adequate since it only prevents passing off another’s work as one’s own and false advertising, which is not broad enough to protect against all misappropriations of computer programs. 

Apple Computer, Inc. v. Franklin Computer Corp
Facts: Franklin wanted to make its programs compatible with apple. Apple wanted to enjoin Franklin Computer Corp. from infringing the copyrights Apple holds on fourteen computer programs. The District court denied the motion because it wasn’t sure whether the programs were copyrightable in the first place. Apple had produced evidence that programs sold by Franklin in conjunction with its ACE 100 computer were virtually identical with those covered by the fourteen Apple copyrights and that the variations that did exist were minor, consisting of such things as deletion of references to Apple or its copyright notice. 

· Franklin also did not dispute that it copied the Apple Programs, and its defense was that it simply wasn’t feasible for Franklin to write its own operating system programs. 

Procedural history: Trial judge thought source code was a form of writing while object code was not. 
Issue: Were Apple’s copyrights legitimate and enforceable or are they a “process, system, or method of operation” which is only protected by patent law? 

Rule: Computer programs ARE copyrightable as literary works. Copyright protects any tangible means of expression “from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.” 

· Computer programs embedded in a ROM are also copyrightable because of the embodiement of expression within the ROM device (i.e it is not the exclusive purview of patent law).

· For policy reasons, some expressions are NOT protected, such as when there is only one or a very limited number of ways to express the idea. But this was not the case in Franklin. 
Holding: Yes, they’re copyrightable. Franklin must stop its infringement. 

· Court draws the line at even though it recognizes software as a “machine” – system or processes, instead drawing on an analogy between putting a CD into the CD player, does not mean that the content of the CD is now a part of the machine. 

· Idea / expression dichotomy 

Reasoning: The medium is unimportant, especially since an operating system may be also held on a computer disk, drive, etc, being etched into a ROM does NOT turn it into a machine / process. 

· There is NO basis in the statute for distinguishing between source code and object code. 

EXPRESSIONS, NOT IDEAS 

§102: In no case does copyright protection for an original work of authorship extended to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work. 

Idea Expression Dichotomy
· Ex: Romeo and Juliet: The “Idea” is a couple in love where families hate each other, they’re kept apart, and then they both die. This is NOT copyrightable 

· Expression: The whole play 

· Limits of copyright fall somewhere in the middle. 

Case Examples: 
Baker v. Selden 
Facts: Selden (P) took the requisite steps to obtain the copyright of a book, entitled “Selden’s Condensed Ledger,” which sought to explain a system of book keeping. He later copyrighted books containing additions to and improvements on that system. Baker (D) allegedly infringed on these copyrights by selling forms similar to the ones Selden designed, but he claimed that Selden was not the author or designer of the books in the first place and denied the charge. D uses a similar plan to P, but the arrangement of the text is different.  

· The system was double entry book keeping

Issue: Did D violate copyright laws by copying P’s proposed system via forms, which P claims exclusive ownership to? 

Holding: No, Selden failed to prove that Baker copied the protected original piece of his work (the arrangement), the CONTENT is a useful system, and can only be protected by patent if it can be protected at all. 

Rule: Copyrighting a book does NOT copyright the ideas and systems presented in the book. 

Reasoning: The ideas presented in a text are free for public use, and as such, anyone may write another book explaining them, as baker did. Circuit Court decree reversed and Remanded. 

Dicta: To have gained copyright protection for his idea, Selden would have had to obtained a patent on the system, which is a separate process. 

Note: Page 105: The merger doctrine (Here it means if the ruled lines are deemed ‘necessary’ to the system, then there is no protection for the ruled lines since you cannot separate them from the system). 
Morrissey v. P&G

Facts: Morrissey (P) copyrighted a set of rules for a sales promotional contest. P alleged that D (Procter & Gamble Company) infringed by copying, almost precisely, Rule 1. 

Procedural History: Trial court granted a motion for summary judgement in favor of the defendant. It said the rules did not contain any original or creative authorship due to the nature of rules and regulations (they have to happen, there’s no choice to include them or not). 
Issue: Did D violate copyright law by almost copying Rule 1 verbatim? 

Holding: While rules and regulations can have a modicum of originality, they are still not protected under copyright laws since there is a limited number of combinations to express rules and regulations. (Affirmed)

Reasoning: If a set of rules were copyrightable, then one party or parties, by copyrighting a mere handful of forms, could exhaust all possibilities of future use of the substance. “We cannot recognize copyright as a game of chess in which the public can be checkmated.” 




Continental Casualty Co. v. Beardley 

Facts: Beardley developed a new kind of insurance, covering lost securities. He published a pamphlet describing the policy and including forms (bonds, affidavit of loss, indemnity agreement, instruction letter, and board resolutions). A competitor then copied the forms, but not the description. 

Procedural History: Trial court found that this was different from Baker v. Selden because Beardsley here contained prose that was explanatory of his new insurance model, unlike the blank baker forms, and therefore found Beardsley’s forms copyrightable. 

Issue: Did Continental infringe on Beardsley copyright?

Rule: Copyright may protect only against the exact rendition of the precise wording employed by the copyright owner (thin copyright) in order to make available the “practical use of the art”

Holding: Continental, because it was mostly using the underlying idea rather than the exact language employed by Beardsley, did not infringe his copyright. 





Lotus Development Corp v. Bordland International, Inc
Facts: Lotus is a spreadsheet program that enables users to perform accounting functions electronically on a computer. Lotus allowed user to write a “macro,” where users can designate a series of command choices with a single macro keystroke. Borders released its first Quattro program to the public in 1987, and improved greatly over other spreadsheet programs. However, Bordland included in its program a virtually identical copy of the entire 1-2-3 menu tree sequences used in Lotus’s program. However, Bordland did not actually copy any of Lotus’s computer code, it only copied the structure of Lotus’s command hierarchy. 

· There was NO source code OR object code copying. 

Procedural History: Summary judgment for Lotus. Handled the merger doctrine problem by saying there are “lots of ways to do a menu tree” (essentially saying the specific copied method is unnecessary). Bordland now argues that the menu tree constitutes a “process” under §101(b)

Issue: Is the computer menu command hierarchy copyrightable subject matter even when the underlying code is not copyrightable? 
Rule: “Method of operation” refers to the means of which a person operates something. 

· Appeals court basically says this is even worse than Selden because P is claiming copyright in a machine 
Holding: The lotus menu command hierarchy is indeed an “uncopyrightable method of operation, “since it provides the means by which users control and operate Lotus 1-2-3.” 

· In addition, the command hierarchy does not just explain and present Lotus 1-2-3’s functional capabilities to the user, it serves as the method by which the program is operated and controlled and the “expressive” aspects of the command hierarchy are largely irrelevant. 

Concurrence: Computer programs have utility attached to them, which should alter the calculus of copyright protection, though not bar it. 

· The reason the menu commands are uncopyrightable isn’t because they are a “process,” it is because the menu commands themselves are largely for standard procedures that Lotus did not invent and are common words that Lotus cannot monopolize. The only thing that is left is the pattern. 

· For policy reasons, the judge does not want to grant Lotus a monopoly over the pattern (arrangement) because it would shut out innovation should a superior spreadsheet come along that utilizes a similar pattern. 

· Limited number of ways you can do a menu tree (like copyrighting rules in a contest). 
Mitel
· Similar case involving command codes, but that court held command codes to be copyrightable. 

EXPRESSIONS, NOT FACTS (COMPILATIONS) 
Compilations: Include Collected works, which are a collection of either copyrighted works or works that have since fallen into the public domain. Collected works bring together expressive works. Compilations also include data. 

· While the facts themselves may not be copyrighted, the SELECTIONS of facts can be original and therefore copyrighted. 

Case Examples
§191 and §103 (page 111) 





Feist v. Rural
Procedural History: Telephone utility brought copyright infringement action against a publisher of an area-wide telephone directory for publisher’s use of listings in utility’s local white pages. The U.S District Court for the District of Kansas held that the white pages were copyrightable, and the publisher appealed the decision. The Court of appeals for the Tenth Circuit affirmed the lower court decision. 
Facts: Feist publications copied the white pages required by Rural Telephone Service, a northwest Kansas utility, (as part of its monopoly agreement with the government it puts out for free) along with many other phone directories to create a ‘super’ directory. However, Feist offered to pay each of the 11 companies it copied for the right to use each white page listings, and only Rural refused. Unable to get Rural’s consent, Feist used the listings without its permission. 

Note: It does NOT matter how little P’s work makes up D’s work. What matters is how much of P’s work D copied. 
Issue: Did Feist breach copyright law by copying the constituent original elements of the work? Does CRL protect Rural’s directory’s names, towns, numbers copied by Feist? 
Holding: Since Rural’s compilation failed to pass the originality + creativity test, it was not protected by copyright laws and therefore Feist did not break any. 

Rule: Must be ORIGINAL to the AUTHOR and have a modicum of CREATIVITY. While compilations may be copyrighted, only the “original” parts of the work may be protected by the copyright laws. 

-Originality to the author and Creativity test is not rigorous, you only need a modicum of each, and the court decided that organizing by alphabetical / numerical order was not original enough.
- Also failed originality requirement because they were required by the government to have the listings in the first place 

- Originality can be achieved with selection, arrangement, and presentation. 

Reasoning: Rural failed to satisfy the minimum Constitutional standards of the actual compilation of data for originality purposes, thus that (the copied portion) was not protected. In addition, since it was required by the government in the first place, simply providing the listings could not satisfy the originality requirement. The primary objective of copyright law is NOT to reward the author, but rather to promote the progress of science and useful arts. Because Rural represented an impediment to that by refusing Feist’s initial offer, enforcing their copyright claim would undermine the initial goal of the law and the super compilation would have never been made.   




Rockford Map Publishers, Inc., v. Directory Service Co 

Facts: D challenged copyright protections for P’s map based on the theory that P did not spend enough time compiling it. 

Issue: Did P hold a valid copyright claim over the compliation? 

Holding: Yes

Rule: See above 

Reasoning: Copyright laws protect the work, not the amount of effort expended. As long as it demonstrates the requisite originality, it gets to be protected. 




Nash v. CBS, Inc.
Facts: Nash came up with a conspiracy theory called “The Dillinger Dossiers” that famed bank robber and outlaw John Dillinger did not actually die in front of the theater where he was gunned down by the FBI. Instead, Nash claims that Dillinger sent a stand-in who was shot by the FBI. Nash justifies this by noting discrepancies between the corpse and what was known about Dillinger (that he had a scar on his lip where the corpse did not, that his eyebrows were thicker, etc). 

In 1984, the CBS show, Simon and Simon, did an episode called “The Dillinger Print.” In it, one of the Characters Simon remarks that he believes Dillinger is still alive based on the same discrepancies between the corpse and what was “known” about Dillinger Nash noted in his book, and that Dillinger himself is “alive and well in Oregon,” which is similar to Nash’s claim that Dillinger survived at least until 1979 on the West Coast. 

Procedural History: Trial court granted summary judgment to Defendant on the basis that Nash’s book was trying to assert historical facts and was therefore there was no copyright violation. 

Issue: Does “The Dillinger Print” violate Nash’s copyright in the four books setting out his version of Dillinger’s escape from death and new life on the West Coast? 

Rule: Even if you assert a crazy, fictional version 

- “The first person to conclude that Dillinger survived does not get dibs on history. Nash’s rights lie in his expression: In his words, in his arrangement of facts, but not in the naked truth” 

Holding: No infringement 

Reasoning: 

Dicta: Hoehling suggested that “to avoid a chilling effect on authors who contemplate tackling an historical issue or event, broad latitude must be branted to subsequent authors who make use of historical subject matter” 

Wainright Securities v. Wall Street Transcript Corp.
Facts: Plaintiffs, as part of its job, would compile analytical reports on industrial, financial, utility, and railroad companies. These reports were used by P’s clients in order to plan their businesses around Wainright’s assessments of the companies it reported on. Defendant, as part of its paper, publishes “The Wallstreet Roundup” which summarized the main points of research firms like Wainright Securities. 

Procedural History: Trial court rejected the “news” argument because the copying was verbatim and didn’t stop with 

Issue: Does publishing these abstracts count as “news events” which cannot be copyrighted?

Rule: Original analysis / projections (estimations) ARE copyrightable
Holding: D repeatedly copied wainright’s work, including the protected elements of it (the analysis / arrangement) in order to profit off it, so this was an infringement. 

Note: The analysis / estimations are NOT the same kind of “fact.” It is a “Fact” when warren buffet makes a prediction. 




Roth Greeting Cards v. United Card Co.
Facts: 2 greeting cards looked similar and both depicted a cute moppet suppressing a smile or a forlorn boy sitting on the cover with a prosaic phrase inside. 

Procedural history: Trial court found the artwork copyrightable, but that actual copying had not taken place, while the text was “prosaic” and not copyrightable. Appeals court said that the picture and text must be considered together, and together they ARE copyrightable

Issue: Is the greeting card a compilation of 2 sub-works? Is it 1 work?  

Holding: Apparently yes, so infringement is based on the totality of the work. 
Rule: “Total look and feel” test. 

Dissent: “I cannot follow the logic in holding that the un-copyrightable words and the imitated, but not copied art work, constitutes such total composition as to be subject to protection under copyright laws” 

CCC Information Services v. Maclean Hunton Market Reports, Inc
Facts: Appellant seeks to establish that defendant infringed its copyright over its projections of used car valuations. The competitor (D) copied substantial portions of appellant’s compendium into its computer database of used car valuations it offers to its own customers. CCC information services used the information published in Maclean’s Redbook and resold it to its own customers, thus reducing the demand for the Red Book. 

Procedural History: Trial court found no infringement, as per Feist, and granted summary judgment for Appellee. 

Issue: Were P’s projections based on its research copyrightable and did D violate any protectable moves of expression?

1) Does the Red Book manifest Originality so as to be protected by copyright laws?

Holding 1: Yes, the Redbook is a compilation and it creates a new and creative way to enrich knowledge (of cars). However, the facts themselves within the compilation are not protectable. 

· The arrangement is also protectable by virtue of its division of the national car sales into various region, which shows more originality and creativity than just ordering a phone book numerically. 

Ultimate holding: Infringement because they took their analysis. 
Reasoning:  The court draws a distinction between Feist and the Red book, noting how the Red book facts were not “waiting to be discovered,” rather they were PREDICTIONS and therefore based on data sources and the professional judgment and expertise of the editors. 

Issue 2: Does the merger doctrine preclude any protections? 

Holding: No, because the purpose of the merger doctrine is to prevent ideas from being copyrighted, but it does not extend to “opinion,” which the projections constitute (analogized to Kregos where the court recognized taste/opinion as a separate thing and did not apply the merger doctrine). The Red book projections and recommendations are opinion and therefore do not trigger the merger doctrine. 

Rule: “Opinions” do not trigger the merger doctrine 

· The problem is that there is no other way to express “2800,” which forms the basis of the merger argument 

· Judge argument: reading in this way would wipe out the protections of most compilations 

· Problem: The redbook starts out as opinions but they become facts based on State law 

PICTORAL AND SCULPTURAL WORKS VS USEFUL ARTICLES
“Useful Articles” means computers and things, so their designs can still be copyrightable if the artistic elements (applied art) can be separated out. 

· Note: “methods” are different than articles. Articles are things. 
· Note: There IS such a thing as a design patent, but it’s expensive and takes 2-3 years to get granted, which doesn’t do much for fashion where an entire production cycle can last a few months. 

§113 (b): The blueprint exception 

· Can’t enforce a copyright of the 2 dimensional portrayal of a useful article against the three dimensional counterpart UNLESS the useful article itself has copyrightable elements. 

§113 (C): The advertising exception

· Also the mask exception: Masquerade masks are not useful articles, but costumes ARE 
· useful articles. 
General Test: 

1) The expression has to be identified outside of the utilitarian aspect 

2) The artistic elements must be able to exist independently of the useful article 

Note: Before you even get to the test, you must ask if it’s a useful article in the first place. See Statutory definitions for what constitutes a useful article. 

Case Example



Mazer V Stein
Facts: Tall + thin sculture of a dancer that is a lamp. 

Issue: Is the sculpture still copyrightable even though it is a lamp? 

Holding: Yes

Rule: Mass production doesn’t matter, aesthetic value of the design doesn’t’ matter (Learned Hand), what matters is the artistic elements themselves. Original expression in a means of tangible expression. 

· Patentability of an element also does not matter. 

Statute: Page 226

Star Athletica v. Varsity Brands
Facts: Ds and Ps both make and sell cheerleading uniforms. Ds sued P for infringing their copyrights in the five designs of “chevrons, lines, curves, stripes, angles, diagonals, introverted chevrons, coloring, and shapes.” 
Procedural History: Trial court held the uniforms to be a useful article and therefore the design elements couldn’t be separated from them, which barred copyright protection. The sixth Circuit reversed, reasoning that the graphic designs were separately identifiable because the designs could appear side by side with a graphic work. 
· District court said the useful article in question is a “cheerleading uniform” 
Rule: A feature incorporated into the design of a useful article is eligible for copyright protection only if the feature 1) can be perceived as a two or three-dimensional work of art separate from the useful article and 2) would qualify as a protectable pictoral, graphic, or sculptural work either on its own or fixed in some other tangible medium of expression if it were imagined separately from the useful article into which it is incorporated. 

Rule: No more distinction between “physical” and “conceptual” separability 

Holding: The test is satisfied, but because only the two-dimensional aspect is protected, another company can still create uniforms of the same cut and dimensions, all that are protected are the surface designs. 

Reasoning: It doesn’t matter that the dimensions of the work change when you separate out the creative expression. 

Ginsburg Concurrence: Ginsburg says the test is unnecessary because the designs themselves are copyrightable and merely reproduced onto useful articles. 

Dissent: Even under the majority test, the uniforms must be “perceived” as useful articles even when shown on paper, so separability is impossible. “One could copyright the floral design on a soupsoon but one cannot copyright the shape of the spoon itself” 

· Basically says “it’s a cheerleading uniform,” so the design isn’t separable from the useful article. Wants the test to look at the “remainder” after the conceptual removal, a test that majority rejects 

· Policy concerns: Thinks that the fashion industry does better when IP is limited. 

CHARACTERS

Idea Expression dichotomy: The more developed a character, the more likely it is that character is protected to begin with. Archetypes are not copyrightable. 

IMPORTANT NOTE: Once the ORIGINAL work goes into the public domain, the aspects of THAT work’s character go into the public domain as well. BUT as the characters change with the derivative works that use that same character, those ALTERED characters remain protected until the derivative works themselves go into the public domain. 

· Ex: Original superman is in the public domain. Original superman could not fly and looked slightly different, so anyone can use that character for anything. Overtime, Superman picked up the ability to fly, so a superman that flies likely violates the copyright of a derivative work. 

Two Tests: 

1) Sufficient delineation test 

2) “Story being told” Test

· Characters are NOT protected on their own, they are protected as part of the work as a whole. 

CASE EXAMPLES

Nichols v. Universal Pictures Corp
Rule: Delineation test: If the character is “sufficiently developed,” then the character may be protected. 
· There should be infringement if too many parts of the plot was copied or if too much of a character is copied. 

Holding: No infringement here?

Warner Bros, Pictures v. Columbia Broadcasting Systems
Facts: There was a mystery book called “the maltese falcon,” which sold its rights to warner brothers for 8500 dollars, which made a few derivative works based on it including a radio show, “moving pictures,” and television. Warner Bros made a movie based on it starring Humphrey Bogart as the “Sam spade” character. In 1946, Hammett, the original author, granted CBS permission to use the Sam Spade character and name along with all the other Maltese Falcon characters and names, so CBS made a weekly half hour radio show starring the Sam Spade character. WB then sued CBS, alleging that its use of the characters infringed on its rights to the Falcon story. 

Procedural history: Trial court held that the original grants made to Warner could not be read to have conveyed the rights to the characters outside the specific falcon story. It reasoned that doing so would effectively foreclose the original author from using those characters in future stories.  

· “Story being Told” test: If the characters are NOT the story being told and merely a vehicle for the plot, they are NOT protected. If they ARE the story being told (Ex: Bambi and Rocky), then they are protected. 

Holding: So… No infringement? 

Reasoning: Contract law + if they had intended for the character use to be exclusive / limited (i.e you can use the story, but not the characters) , the contract would have said that. 



Anderson v. Stallone
Facts: Some writer wrote a “Rocky IV” script, and alleged that the real “Rocky IV” used copyrighted elements from his script. 

Procedural history: The court held that Stallone was entitled to summary judgment based on the copyright infringement claims because Anderson’s film treatment was not copyrightable in the first place. The reasoning was that the Rocky characters were all previously developed in Rocky 1, 2, and 3, so they couldn’t constitute expression protected independently from the story in which they were contained. Indeed, Anderson’s own treatment was infringement in and of itself, so the use of the characters forefeited his copyright claim over the rest of it. 

Dual Rules:

· The “Learned Hand Specificity test” 

· The Sam Spade “Story being told” Test were both met 

Issue: Did Anderson have a copyright over his treatment in the first place? Are the Rocky characters protected? 
Holding: The Rocky characters were all so highly developed and central to the three movies made before Anderson’s treatment that they constituted the story being told and were therefore protected.  





Gaiman v. McFarlane
Facts: Both are famous comic book authors. McFarlane published a comic called “Spawn” in 1992, which is basically an armies of hell vs heaven story and “Spawn” is about Al Simmons who is dead but has returned to the world of the living. The main character was born in a quiet neighborhood outside Pittsburgh, was recruited by the CIA and eventually became a member of an elite military unit that guarded the President. His Achilles heel was his love for his wife, so he made a deal with the devil to return to earth to see her again. But she remarried his best friend, so now he must break his pact with the devil or get sent back to hell. 


The original story was criticized for sucky writing, so McFarlane invited other writers to help him out, one of those writers was Gaiman. There was no written contract. In his script for Spawn 9, Gaiman introduced three new characters: Medieval Spawn (named by McFarlane), Angela, and Count Nicholas Cogliostro. Gaiman wrote their dialogue and McFarlane drew them. 

Issue: Is Gaiman entitled to a copyright on the characters he developed for the Spawn series? 

· Joint authorship is also an issue. 

D’s argument: No, because Gaiman is not a co-author on the work and on the basis of “scenes a flaire,” which basically means a typical climax of the story. 

· Stock Character?

· Argue that you can’t copyright a character that can only be described as a “unexpectedly knowledgeable old wino” 

Holding: Though Cogliostro may have been a stock character when he was described, he became copyrightable once he was drawn, named, and given speech 

Rule: “Story being told” test 

· The 9th circuit decision denying the protection defeated the “story being told” test 
· Neither the “story being told” nor “sufficient delineation test” work will in the comic book world because ALL characters in a drawn comic book will meet the delineation gest, once drawn since there’s a clear image of the character planted in our minds. 

II. THE RIGHTS OF COPYRIGHT AND THE PROBLEM OF SAMENESS
A. THE RIGHT TO MAKE COPIES 

(See Page 537 for List of rights). 

Exclusive Rights: 

· Problem: If the record company has the master recording, they might not hold the copyright, but they DON’T have to give the master recording to the artist if the artist wants to make a derivative work / copy of it for themselves. This creates an impasse. 

Rule: To find infringement, there must be 

1) Copying of the copyrighted work 

a. Showing Copying: Access + Similarity between works sliding scale test.

i. Copying: May be shown via direct evidence (videotape of the copying or admission) or INDIRECT evidence (evidence of access). 

1. No amount of evidence of access will substitute for lack of similarity between the works. 

2. A ton of similiarity, however, may substitute for a lack of evidence of access. 

ii. Substantial Similarity Tests: 

1. Fragmented Literal Similarity: Ex: You write a detective story where one character quotes a protected character’s dialogue repeatedly. 

a. Problem: Sometimes literal similarity becomes “too fragmented” in terms of looking for infringement

2. Comprehensive non-literal similarity: Broad test, looks at the whole of the work in terms of structure, flow of events, characters, and style

a. Similar to the “total look and feel” test from greeting card test

2) The copying must be improper / illicit. 

a. Lay listener determines both the similarity between the works, and if there was “too much expression taken.” 

i. Bumps up against the “Deminimis” Doctrine, meaning that a little bit of copying is ok (NOT a violation. This is NOT a defense, it is a bar that the Plaintiff must pass) 

Case Examples:

Arnstein V. Porter

Facts: P (Arnstein) alleged that D (Porter) plagerised a bunch of his music. Some pieces, including “A mother’s prayer” which sold over a million copies. However, some other songs that were not circulated at all were also included in the list of plagiarized music, to which P argued that D had him “followed home by goons,” and had found his apartment ransacked on occasions. 

procedural History: Trial court judge deemed P’s story fantastical and granted D’s motion for Summary judgment for dismissal. 

Issues: Did D copy from plaintiff’s copyrighted work and did the copying (if proven) go so far as to constitute improper appropriation? 

Holding: The appellate court ruled that, while standing alone neither issue compelled the conclusion or permitted the inference that the defendant copied. However, the similarities WERE sufficient to warrant a jury trial plus there WAS dispute of fact, even though Plaintiff’s story was ridiculous. 

Rule: 1) Show that D copied the work. 2) Show that the copying was improper / illicit. 
-For infringement, must be COPIED and INAPROPRIATELY appropriated. 

Reasoning: See Page 511

Dissent: See page 512




Bright Tunes Music Corp v. Harrisongs Music
Facts: George Harrison was accused of plagiarizing “my sweet lord” from an earlier song, “He’s so fine,” which followed a highly unique pattern, even though the musical phrases individual were not that original: 4 repetitions of motive A followed by four repetitions of B. My Sweet Lord uses the same motif A four times, followed by motif B, repeated 3 times rather than 4. But the harmonies of both songs are identical. Harrison said he was aware of “He’s so fine,” but he said he developed the song while sitting by himself at home. 

Issue: Was there copying? 

Rule: If one has access to the work, and then the works are so similar that a layperson would say how similar they are, then there is proof of infringement.
· Sub-Rule: Subconscious copying is still an infringement.  

Holding: Yup, there was copying and infringement. 
Reasoning: Copied the “motif A” (direct evidence). 

Reasoning: Harrison copied because his subconscious liked that song, but it wasn’t deliberate. But deliberate copying is not necessary. 




Hein v. Universal Pictures
Facts: Court declined to hold that the similarities between plaintiff and defendant’s song resulted from access to and copying of plaintiff’s song. The court instead held that the similarities between the songs derived from their common reference to Dvorak’s “Humoresque” and that the plaintiff’s variations on Dvorak were NOT sufficiently distinctive to permit a finding that D copied from P rather than Dvorak himself. 




Selle v. Gibb
Facts: Court affirmed a judgment that Ds, the Bee Gees, did NOT copy from P’s song in writing “How Deep is your Love,” based on a lack of evidence that D even had access to P’s song. 

· For this case, some access WAS required which goes against the Arnstein rule. 




Gaste v. Kaiserman
Facts: Even without evidence of access, the court reaffirmed its willingness to find copying based on the “exceptional closeness” of the two works. In this case, the song “Feelings” was very similar to an obscure French song to the lay listener. 




Repp v. Webber
Facts: P was a composer who wrote his song “Till You” in 1978, which in turn was distributed as a record and in sheet music and performed in more than 200 concerts. D, Andrew Lloyd Webber, composed his “Phantom Song” for Phantom of the Opera in 1983. 

Procedural History: Trial court judge, based on his own examination, found the songs not that similar,  but the Appeals court held that there was enough contrary evidence so as to withstand a motion for summary judgment and create a triable issue of fact. Later, the court found no evidence of copying. 




Lombardi v. Whitehall
Facts: Two buildings were similar, but they had both copied a previous building, so no infringement. 




Ty Inc v. GMA accessories (Case of the flat pig)
Facts: Similar stuffed animals, D’s looked an awful lot like two specific Beanie Babies, so while there was no evidence of access, the similarities were so striking that the court ruled in favor of infringement. 

Rule: If there is NO pre-existing entity that D could have copied from, THEN the striking similarity between products will constitute proof of access. 

· Contrast this with the bee pin case. 




CBS v. ABC
Facts: D’s show “I’m a celebrity: Get me out of here!” was similar to P’s show “Survivor,” and there was evidence for access. However, due to the significant differences (“Celebrity” was more of a comedy while “Survivor” tried to be a drama), the court ruled instead that both shows used unprotected elements of game shows to independently create their shows and therefore found no copying. 


Ringgold v. Black Entertainment Television (Copying doesn’t mean illicit copying)
Facts: P had authorized the making of a poster featuring her pictorial quilt, but had not authorized the inclusion of a copy of the poster as part of the set for a television program. However, the reproduction of the quilt in other ways besides the one allowed was “too trivial” to constitute illicit copying. Appeared for 26.75 seconds, total. 

Rule: De Minimis violations: Violations so trivial that the law will not impose legal consequences. Can also mean that copying has occurred to such a trivial extent so as to fall below the required element in actionable copying. It can also be relevant to making a “fair use” determination, but it is NOT a “fair use” analysis. 

Holding: It was NOT Deminimis since they had a close-up of the quilt. 




Gottlieb Development v. Paramount Pictures
Facts: In a Mel Gibson Movie, D’s Pinball machine appears in the background for a few seconds at a time. The design elements of the machine are never visible and are either out of focus or obscured. 

Holding: Use was “De Minimis.” 




Peter Pan Fabrics v. Martin Weiner Corp (Ideas vs expression)
Facts: A copyright design was imprinted on bolts of cloth sold to garment manufacturers who later cut them into dresses. In doing so, the manufacturers cut or sewed the cloth so that copyright notices printed into the border were no longer visible. 

· NOT an exact copy

Reasoning: Both designs have the same general color, and the arches, scrolls, rows of symbols, etc. But the ordinary observer would see them as the same and overlook their differences.

Holding: Infringement? 

Rule: The test for infringement is vague, “layperson standard”. So long as the lay observer, without actively looking for differences, sees the two works as having the “same aesthetic appeal,” then it is infringement.  




Herbert Rosenthal Jewelry Corp. v. Kalpakian
Facts: P charged Ds with infringing P’s copyright of a pin in the shape of a bee formed of gold and encrusted with jewels. 

Procedural history: District court found that while D had manufactured and sold a line of jeweled bee pins, they designed their pins themselves after a study of bees in nature and in published works and did NOT copy P’s copyrighted bee. The court also found that D’s jeweled bees were not substantially similar to P’s bees except in that both did look like bees. 

· Basically follows the Arnstein two part formula and finds that the bees failed both

Issue: Copyright Infringement? 

· P argues that it meets infringement under Learned Hand formula. 

Rule: Copying does not have to be conscious, it could be the result of subconscious memory. However, you can’t copyright an idea. 

Holding: The uncopyrightable idea (of the bee) merged with the product, so no infringement even if there was copying. 

Reasoning: Hand formula is too broad and would enable Plaintiff to copyright the idea of a jeweled bee. 

· Reasoning at bottom of 578 sounds like T y vs GMA: both pendants look like Bees found in nature, so NOT like the flat pig that doesn’t exist in nature / before. 

· The public domain Bee is not copyrightable, and because there is that public domain idea that explains the similarity between Ps and Ds work, which in turn makes that similarity NOT probative of copying / infringement. 





Nichols v. Universal Pictures
Facts: P authored a play, “Abie’s Irish Rose,” and Defendant produced a movie, “The Cohens and the Kellys,” which P alleges took from their play. 

· Plot of P’s play: A Jewish family living in prosperous circumstances in New York consists of a father, a widower, who is a merchant. His only son helps him with the business and then runs off with a young Catholic woman, which angers the father who wants his son to be with a Jewish woman. So he pretends that she’s Jewish and introduces her to his father, but conceals their secret marriage. Meanwhile, the father liked girl and wants the son to marry her, and the girl’s own father who hates Jews gets called out to New York. He brings a priest with him, the other father brings a rabbi, and the young couple are married again with each father still trying to break them up. Eventually the children have twins and the families make up and the fathers see the error of their closed off ways. 

· -Plot of D’s Movie: “The Cohens and the Kellys” present to families, one Jewish and one Irish living side by side in the poorer quarters of New York in a state of perpetual enmity. Unlike P’s play, the wives are both still alive. In this case, the Jews have a daughter and the Irish have a son. The children secretly marry like in the first play. In this play, there’s some dispute about a will and the Jewish patriarch goes to the Irish patriarch to voluntarily give up the money, but the Irish one agrees to share and they reconcile that way. 

Issue: Was there infringement or is it barred by the idea expression dichotomy? 

Holding: The plays are two dissimilar to support a copyright infringement claim. 

Rule: General plot aspects are not copyrightable, nor are tropes or archetypal characters. (Idea expression dichotomy). 

· Characters may be protected if sufficiently delineated 

Reasoning: Even the characters in common are really different with different mannerisms and affection levels shown toward their children. The only place where there is a “similar level abstraction” is that a Jewish family and Irish family have a conflict over their children falling in love. At this point, you’re trying to copyright an uncopyrightable idea. 

· Only 4 characters are common to both plays: The lovers and the fathers. 

· The lovers: Just “loving and fertile” which are unprotectable 

· The Jewish Fathers are not similar, one is loving and compassionate, one is the opposite and only redeemed via misfortune. The vulgarities that bind them together are still so few and general that one cannot really be said to be infringing on the other => Not substantially similar 

· Irish fathers are “even less alike.” 





Sheldon v. Metro-Goldwyn pictures Corp
Facts: “Letty Lynton” was accused of taking things from “Dishonored Lady.” Both plays were based on a historical event: A girl from Glasgow was tried for attempting to murder and then poisoning an old lover. In 1927, the proceedings were published in book form. The other play had the main characters growing up middle class and sent to boarding school. There she fell in love with a French dude, got bored, married someone else, then the other French dude threatened to expose her love letters, which led to her inviting him over, him turning up dead, and the letters being found anyway. Play 1: Same skeleton, different setting / characters, adds a mistress. England, not New York, same love letters. 
· Evidence of Access: Hollywood producers tried to get the rights to P’s play to make into the movie and only went with the book version when the play negotiations fell through. 

Procedural History: Trial judges thought that Ds had only taken what the law allowed.

Rule If there is a lot of similarities between P and D’s work, we can infer copying (probative), but if there is also a public domain work that seems to be the source of D’s work, that can break the chain of inference IF the similarities exist in that public domain work. 
Reasoning: Similarities were the same south American villain, same cosical class, same city, and some scenes are copied as well. 
Holding: there was infringement. 
Computer Associates International, Inc. v. Altai, Inc.
Facts: CA SCHEDULER creates a schedule specifying when the computer should run various tasks. When run with ADAPTER, the scheduler became compatible with all three operating systems of the time. ADAPTER is a completely integrated thing with no potential for independent use. 

· D’s company had been working on a program called ZEKE, which was designed for use in conjunction with a VSE operating system. Altai then induced induced one of P’s employees to come work for it, and it knew of P’s design. At that point, they introduced the “common system interface” into ZEKE to make it more marketable. 

· Williams learned that Arney had copied most of OSCAR’s code from ADAPTER

Procedural history: D court found that D had infringed on P’s computer program. However, the judge found that D’s 3.5 program was NOT substantially similar to a portion of CA-Scheduler called ADAPTER, and thus denied relief. Court found infringement by Oscar 3.4, but found no liability for 3.5 (which had been made after the copying had been discovered by D company and corrected). 
Issue: To what extent the “non-literal” aspects of a computer program (the aspects that are not reduced to written code) are protected by copyright? 

Rule: If the non-literal aspects of literary works are protected by copyright, then the same is true of computer programs. 

· Scope: Computer programs are utilitarian in nature, which creates another problem 

· Substantial similarity test for computer program structure: 

Step 1: The Abstraction test to separate ideas from expression: Essentially the idea / expression dichotomy where the “function” is the overall idea and not copyrightable, but the “code” is the expression and copyrightable. So see where the copied elements fall within that. 
Step 2: Filtration: Examine structural components at each level of abstraction to determine whether their particular inclusion at that level was “idea” or “efficiency.” 

· Separate out copyrightable expressions from the uncopyrightable ones: Idea, necessary techniques, public domain, external mandates, techniques for efficiencey’s sake are all subject to the “merger doctrine” and not protected. (Yellow highlights are not in class notes)
Step 3: Apply the merger doctrine (When you can’t separate a protected idea from the expression). 
Step 4: apply the Scenes a faire” doctrine by looking at: The mechanical specifications of the computer on which a particular program is intended to run, compatibility requirements of other programs with which a program is designed to operate in conjunction, computer manufacturers’ design accepted programming practices within the computer industry, demands of the industry being serviced, and widely accepted programming practices within the computer industry. 

· So externally dictated programs aren’t infringement? 

Step 5: Sift out elements that can be found in the public domain
Step 6: Comparison (step 3 in the book): How much of the protectable elements did the defendant copy ? 
· Look at both qualitative and quantitative analysis (qualitative because it asks if it took anything “truly innovative.” 

Holding: District court application of step 1 was fine, step 2 was fine in terms of the structural components not being literally similar at all to the Plaintiff’s program. When everything else was stripped away, the remaining parameter lists and macros were too relatively small to count as infringement. Affirmed. 




Steinberg v. Columbia Pictures
Facts: “Moscow on the Hudson” took the style of a poster from a New Yorker Magazine cover. See page 619 for factual similarities. 

Similarities: “The lettering on the drawing is spiky, in block-printed handwritten capital letters substantially identical to Plaintiff’s while the printed texts at the top and bottom of the poster are in the typeface commonly associated with the New Yorker magazine.”

· The copying of the typeface goes to the First Step of the Arnstein formula, because it was the New Yorker type face, NOT Steinbergs (Bleistein with the handwriting). This is evidence of copying but NOT probative of similarity. 
Issue: Access was established so the issue is whether there is such substantial similarity as to establish a violation of P’s copyright. 

Rule: “Substantial similarity” test means that a lay-person would recognize the new work as being appropriated from the old one. 

· Substantial similarity does NOT require identity and duplication or near identity is NOT necessary to establish infringement. 

Holding: The works are substantially similar and the posters copied the magazine cover. Infringemnet. 

Reasoning: “Even at first glance, one can see the striking stylistic relationship between the posters… Both illustrations represent a bird’s eye view across the edge of Manhattan and a river bordering New York City to the world beyond. Both depict approximately four city blocks in detail and become increasingly minimalist as the design recedes into the background. Both use the device of a narrow hand of blue wash across the top of the poster to represent the sky, and both delineate the horizon with a band of primary red.” 

B. MUSIC




Fixation in Digital Media
Phono-records: Embodies TWO copyrights: 

1) In the Composition 

2) In the sound recording 

Musical Works: The actual sheet music 

TYPES OF PHONORECORDS (in the digital world) 
These all are about the copyright in the musical composition 

· CDs

· Digital Downloads 

· Tethered downloads 

· They are impermanent downloads that disappear when you stop paying
· These are governed by industry agreement 

· Streaming services 
Musical Composition copyright: All the regular rules apply 
Sound Recording Copyright 

· Protected by Federal Law since 1972, NOT protected before that except by State Law. 

· §114 on page 645: Expressly limits the rights of the owner in such works to protection against recordings that “directly or indirectly recapture the actual sounds fixed in the protected recordings.” The provision does not prevent a recording that “consists entirely of an independent fixation of other sounds, even though such sounds imitate or simulate those in the copyrighted sound recording.” Thus imitation through an independent recording, for example, of a ‘sound-alike’ performance is permitted, but capturing the fixed sounds by re-recording – even with some technical changes – can still amount to infringement. 
Standard for sound recording infringement: Only infringement if you use the old sound record itself (ex: sampling), but re-recording from the sheet music does NOT violate the sound recording copyright. 

· Different from the substantial similarity test. 

· IMPORTANT: The Deminimis rule does NOT apply to §114. Sampling is automatically a violation. 

The Test: Did you mechanically reproduce the sound recording? 
Compulsory Licensing System: Gives a compulsory license over the COMPOSITION so people can make covers and create NEW sound recordings. That does NOT mean you get to take the original sound recording and re-sell it. 

COMPUTER RULES:

· Any object in which a sound recording can be fixed is a “material object,” which includes electronic files. 

· Computer Problem: The CD contains the copy, which is then copied (second copy) onto the RAM, which goes onto the computer. 

· When computers were primitive, the RAM copy only existed for a short amount of time. Modern computers keep in in there for as long as the computer is turned on, so THAT copy can no longer be considered “transient.” 

RULE FOR COMPUTER USE: The UPLOADER engages in DISTRIBUTION 





The DOWNLOADER engages in REPRODUCTION by copying it into their RAM. 

London Sire Records
· Holding: Electronic files are comprehended within the term “material objects” 

Abko Music v. Stellar Records
Facts: D put some of P’s music onto Karaoke tracks and claimed that the audio combined with the video with the lyrics constituted a “phonorecord” covered by compulsory license. P instead argued that the relevant license was not the “mechanical” license which is compulsory, but a “synchronization license” which is negotiated voluntarily. 

Procedural History: Trial court found that the compulsory license do NOT give it the right to publish the compositions’ lyrics on a screen. Song lyrics enjoy independent protection as “literary works.” So while it does allow recorded “covers” of a song, it does not allow the inclusion of a copy of those lyrics. Ruled for P. 

Issue: 

Rule: The definition of Phono-records does NOT include karaoke tracks. 

Holding: Compulsory license is 9.1 dollars per song or 1.75 per minute for larger songs to be paid to copyright holders (check this) 
· The Harry Fox License

· Private addition to the §115 compulsory license that doesn’t really cover that much

C. DERIVATIVE WORKS 
Sample Cases
Horgan v. Macmillan, Inc
· Public domain music composition 
Facts: P, in 1948, a famous choreographer, did his version of The Nutcracker set to music by Tchaikovsky. The ballet is a derivative work of an earlier folktale and an earlier choreographic version by the Russian Ivanov. Defendants collaborated on a book called “The Nutcracker: A story and a ballet,” and contains color photographs of the company’s production of “The Nutcracker.” Defendants were authorized by the New York city ballet to create their book, but no consent was received from the Balanchine (choreographer) estate. 

· Filming or the notation of the choreography satisfy the “fixed in a tangible medium of expression” requirement. 

· Produced book had 60 pictures. 

Procedural History: Trial court found no infringement because choreography has to do with the “flow of steps,” so a picture doesn’t interfere in that. Appeals court reversed and remanded, saying that the book was either a copy of the Balanchine choreographic work or a derivative work based thereon

· Fair under copyright because both the reproduction and derivative work tests is the “substantial similarity” test. 

Issue: ?????
Rule: The standard for determining copyright infringement is whether the latter is “substantially similar” to the former. 

Reasoning: When the allegedly infringing material is in a different medium, as it is here, recreation of the original of the infringing material is unlikely if not impossible, but that is NOT a defense against infringement. 

· From 60 photos you know 180 moments of the choreography (each photo you also know just before and just after). 





Question pg 657
1) Are the following uses of a copyrighted work an infringement? If so, under which subsection of §106?

a. X secures a copy of the copyrighted motion picture film of the assassination of President Kennedy, taken at the scene by Abraham Zapruder, and makes a copy of the film: (See book for the rest): Infringement; he’s copying the film. (reproduction)
b. No infringement 

c. Infringement IF he saw the Oscar Wilde original photographs, then it’s copying/ derivative work. 
d. Derivative work 

e. Derivative work right
f. If it was an opinion piece, there would be a derivative work violation.  

g. Copying according to the “look and feel” test, otherwise a derivative work 

h. No copying 

Micro Star v. Forgmen Inc
Facts: Duke Nukem, through its world editor, encouraged people to create and post new levels they created on the internet so others could download them. Micro Star did that, put the levels on a CD, and sold it commercially. 

Procedural History: Micro Star sought a declaratory judgment saying their use was not infringement. District Court held the work was NOT a derivative work and did NOT infringe on Formgen’s copyright. 

Issue: Do the audiovisual displays generated when D/N-3D is run in conjunction with the N/I CD MAP files constitute derivative works that infringe on Formgen’s exclusivity? Or do N/I not constitute a derivative work because the audiovisual displays generated when D/N-3D is run with N/I’s MAP files are not incorporated in any concrete or permanent form, and the MAP files do not copy any of D/N-3D’s protected expression? 

· Latter is wrong. 

Rule: Criteria for derivative works: 1) It must exist in a concrete / permanent form and ust substantially incorporate protected material from the preexisting work. 

· Holding: The Files DO exist in a concrete permanent form when they’re burned into the CD. 

· Holding 2: Audio visual representations are not “more advanced,” they are the same. 

· Holding 3: The Court classifies the modded version of the game as “sequals,” which count as protected, derivative works. 

D. Distribution and the First Sale doctrine 

Distribution: Transmission of a file across the internet constitutes distribution (Pg 709). 

· What matters is that after the transfer, the person who received the thing has a material copy. 

Problem: What about when nobody downloads the thing? 
The first Sale Doctrine: Rule: When you first sell a copy, you control the amount that sale goes for. After that, you lose the right to control the distribution of that particular copy. 

Limits on the first Sale Doctrine (limitation on the limitation): 

· 1984: Lending Rights in §109(b)

· Copyright owners retain RENTAL rights over the sold copies + sound recordings 
· Exception to this one: Non-profits, record companies 

· Also an exception for cars and other things where the software is NOT susceptible to copying. 

Page 704: Rule

Page 716: §109

Sample Cases
Brilliance Audio Inc V Haights Cross Communications
Facts: Brilliance, and audiobook producer, sued Haights Cross for renting Brilliance’s audiobooks without permission. 

Issue: Does section 109(b) bar rental, lease, and lending only of phonorecords that contain sound recordings of musical works or also apply to phonorecords like audiobooks? 

Rule: Legislative history indicates congress only intended the rule to apply to Musical recordings of musical works.

Central Point Software
· Court basically decided that “deferred payment plan” was a glorified rental program disguised. 





Capitol Records LLC v. ReDigi
Facts: ReDigi sells “used digital music.” In order to do this, users download ReDigi’s Media Manager to his computer. Once installed, the media manager analyzes the user’s computer, builds a list of eligible music for sale, which is only eligible if purchased from Itunes or from another ReDigi user. ReDigi’s process necessarily involves copying a file from the user’s computer to the cloud locker, but at the end of the process, the file is located in the cloud locker and deleted from the user’s computer. 

· Problem: This was not a foolproof system, you could store copies of the song on a different hard-drive. But if any extra copies are found on the computer, ReDidgi would suspend your account, so it was at least intelligently thought out. 

Procedural History: Both parties motioned for summary judgment on each other. Capitol Records sued for a violation of their distribution rights. 

Issue: Can a digital music file, lawfully made and purchased, be resold by its owner through ReDigi under the first sale doctrine? 

Holding: Nope

Rule:  Unauthorized duplication of digital music files over the internet infringes a copyright owner’s exclusive right to reproduce. In addition, the unauthorized transfer of a digital music file over the internet where only one file exists before and after the transfer ALSO constitutes reproduction within the meaning of the copyright act. 

· The important thing in determining whether there is reproduction is that there are new copies fixed in a tangible medium of expression, NOT that there are “more copies at the end,” which was D’s argument. 

· First Sale doctrine therefore useless to D since it only applies to distribution rights, NOT reproduction rights. And because they are creating a new copy, they do not get to enjoy distribution rights over that new copy. 

· Court also rejects the notion that technological advancements render the first sale doctrine ambiguous 

Reasoning: Capitol did not approve the reproduction or distribution of its copyrighted recordings on ReDigi’s website. Thus, if digital music files are reproduced and distributed on ReDigi’s website within the meaning of the Copyright Act, Capitol’s copyrights have been infringed. 

E. PUBLIC PERFORMANCE AND PUBLIC DISPLAY

· 1909 Act gave the owner of a music copyright the exclusive right to publicly perform the songs / music for profit 
· Motion Pictures were added, and the orchestras which were attached to the silent movies were considered a live performance => even when the orchestras were recorded as a soundtrack, THAT recorded music playing counts as a public performance. 

· See Page 748 for §106(4) , §106(6)

· See page 753 for §101 definitions 

The Test: 

1) Is it a performance? 

2) Is it public? (Ex: a hotel room isn’t a public plac ) 
a. If sound recording, is it an audio-transmission? 

i. Ex: If foo fighters do van Halen’s “jump” at a concert, it’s a public performance of the musical composition, NOT the sound recording. 

ii. The public performance right to a sound recording is only violated when it is digitally / audio transmitted, otherwise it isn’t. 

Note: If you want to perform a cover, you can EITHER get a license from the collection society/artist OR perform in a venue that has a license. 

· If you get a collection society license, you get access to ALL of their music, which is what makes that preferable to going to each individual artist. 

ASCAP regulations to prevent abuse: Page 771

· Note: BMI / ASCAP does not do “Grand Rights” 

Grand Rights Vs small rights (not a statute thing, it’s a practice thing) 

· Grand = dramatic performance 

· Small = non-dramatic 

One test: If performance is without dialogue, scenery, costumes, it is probably a “small” performance. Ex: just doing a song. 
· Relevant, especially for musicals. 
Sample Cases
Herbert V. Shandley
Facts: There was a performance in a restaurant by a small orchestra, and the restaurant did not charge any extra fees to see the orchestra. 

Issue: The statute gives the right of “public performance for profit,” and the restaurant is arguing that they did not violate the right because they didn’t charge for the show. 

Holding: This was interpreted as performing publicly for profit because it was reasoned that the customers are paying for the ambience, which includes the performance., 

Buck (Hotel Case)
Facts: 

Holding: Court found that by retransmitting the radio broadcast via wire into the individual hotel rooms, they had done a second public performance





Fortnightly Case
Issue: Was the person intercepting the cable transmission and retransmitting it further doing a public performance? 

Holding: Nope, they’re just part of the transmitting process (reversal of Buck Case). 

Aken decision
Facts: Tiny mom and pop store turned on the radio in their store. 

Issue: Is this a public performance? 

Holding: No

Rule: Homestyle exception: When a very small home-style business plays music in the same way that one might play it in your own home (like on a little radio), it is NOT a right of public performance. 

Note: This exception was found by the WTO to be violation of our international obligations. 

Columbia Pictures Industries, INC. v. Aveco, Inc
Facts: Ps are two producers who are bringing an infringement action against D, Aveco, claiming that Aveco’s video cassette rental business combined with providing viewing rooms is a violation of §101. Customers may 1) rent a room and also rent a video for viewing in that room, 2) rent a room and bring a video from elsewhere to play in there, and 3) rent a video for out of store viewing. Aside from a time limit, the customer has total control over the playing and viewing of the video cassettes. 

· They only rent to families and their circle of friends. They do NOT let unrelated people to share a viewing room in order to get around the “public” performance barrier. 

Issue: Does this business model violate the producers’ right to performance? 

Rule: Definition of performance: “There is no question that performances of copyrighted materials take place at Aveco’s stores. To perform a work is defined in the act as ‘in the case of a motion picture or some audiovisual work, to show its image in any sequence or to make the sounds accompanying it audible.” This means that an individual is performing a work whenever he does anything by which the work is transmitted, repeated, or made to recur. 

Issue: Is it still performance when it’s the customers who are doing the performance? What is a “public” performance?

Rule: If it is a public performance, Aveco may still be responsible for the infringement. “A person who lawfully acquires an authorized copy of a motion picture would be an infringer if he or she engages in the business of renting it to others for purposes of an unauthorized public performance.” 

· The viewing booths count as “public places.” 

Other Rule: First sale doctrine doesn’t apply here because it’s a public performance issue, NOT a distribution issue.  

Holding: Aveco is liable for infringement based on the public performance right. 

1) There IS a performance because Aveco facilitates the performance by authorizing it (creates secondary/vicarious liability) even though the customer is the one who ultimately pushes the “play” button. 

2) The performance is public because of the nature of the place the film is being performed: The viewing room was open to the public even though the store said only family/friends can use the room; that doesn’t negate the fact that the room is still open to the public, those friends/family are still members of the public whom the store is renting it out to (the phone booth, taxicab example). 

Note: Hotel rooms were found to be NOT public performances 




Ocasek v. Hegglund
Facts: four copyright owners sued a dance hall operator, alleging that the 5 musical compositions owned by them were publicly performed at the defendant’s establishment without authorization and thus violated copyright. ASCAP, the enforcement agency, is bringing the suit here, which is problematic because the original copyright holder has to bring the suit. 

· ASCAP can only have a non-exclusive license over each work so as not to screw the actual holder of the copyright 

· Important because a non-exclusive licensee cannot usually sue for copyright infringement for practical reasons: How do you know the defendant doesn’t have a license? In these situations, it is the actual copyright owner who must say that they didn’t grant the license. 

Procedural History: Trial court magistrate held that D had and absolute right to discovery and the appeals court reversed that. 

Issue: Does the Plaintiff need to be present to be deposed? 
Holding: Ps have no personal knowledge of the events, the ASCAP investigators should be the one deposed. If Ps had to be there to be deposed, that effectively gets around enforcement, so the court held that Ps did NOT have to physically go there. 





U.S. v. ASCAP
Facts: ASCAP and internet companies like Yahoo and RealNetworks disagreed over the rate to be paid to license the right to perform music on Yahoo’s and RealNetwork’s online services. One of the disagreements was whether the downloads from the Internet Companies’ sites constituted performances for which an ASCAP license was neede. 

Procedural History: Trial court granted summary judgment to the internet companies. 

Issue: Are downloads public performances that require an ASCAP license? 

Rule: Downloads are just a transfer of information to a hard drive, if anything they are copies. Streaming, however, DOES constitute public performance. 

Holding: Downloads are not public performances, but streaming services are because there is a playing of the song that is perceived simultaneously with the transmission. 




ABC v. Aereo
The Transmit Clause: “transmit or otherwise communicate a performance . . . of the copyrighted work . . . to the public, by means of any device or process, whether the members of the public capable of receiving the performance . . . receive it in the same place or in separate places and at the same time or at different times” §101

Note: This case is in the context of Fortnightly (where the amplifying of cable signals to other cities did not constitute a public performance). Congress did NOT like that rule, so they specifically made it so that re-transmissions are EACH a public performance. 
Facts: Aereo sold a service where users were able to watch TV programs on the internet at the same time (with a few second delay) those programs were broadcast over the air. Basically, it downloads a program and then sends it to a subscriber over the internet. Very useful for local shows that may not be shown where the subscriber is located. Aereo argues that this process does NOT constitute a public performance because there is not one giant antenna broadcasting everything at once, instead it is individual / subscriber based. Analogized to someone recording a show in their own home, which is fair use. Every subscriber gets their own antenna, which means there may be multiple antennas recording the same thing. 

· Performance: Aereo argues that it does NOT perform because the customer is the one controlling the output like a copy-machine, therefore it is the customer doing the performing 

· Public: It’s a private service that goes to each customer’s individual home, which therefore cannot be a public performance (District court and appeals court agreed. Dissent saw the multiple antennas as a technological ruse to get around the law, since it is an inefficient way to do it.) 

Procedural history: Trial court denied the preliminary injunction against D and the second Circuit affirmed. The reasoning was that Aereo does not perform publicly within the meaning of the Transmit Clause because it does not transmit to the public, rather, it sends a private transmission that is available only to the subscriber. 

Issue: is this a violation of the right to public performance? 

Holding: Yes

1) The D does perform (see pages 5-6) 

2) The D does perform publicly because the statutory language specifies “whether the members of the public capable of receiving the performance . . . receive it . . . at the same time or at different times.” §101

Rule: to perform an audiovisual work means to show its images in any sequence or to make the sounds accompanying it audible. To “publicly perform,” there’s no difference between the cable companies transmitting into people’s homes and D doing it, and we recognize the former as public performance. 

· Does NOT apply to home video or user generated content, but it also doesn’t deny that argument either. 

Reasoning: Congress amended the statute, and under the new language both the broadcaster and the viewer of a television program “perform” because they both show the program’s images and make audible the program’s sounds. Dissent’s argument “makes too much out of too little.” 

Dissent: Because the program does not activate until the customers activate it, the customers rather than D are the ones doing the performance. 

III. Fair Use
· Treated as a defense typically, since until the P has established infringement, you don’t even need to bring up fair use / establish it. 

· Possible that you could have a summary judgment issue where infringement is uncertain, but fair use is certain, and then throw out the case based on that defense before P has even had a chance to prove infringement. 
§107 (Page 805). 

· Breakdown: The fair use of a copyrighted work is NOT a copyright infringement. 

· Criticism, comment, news reporting, teaching, scholarship, or research, are favored categories. 

· The balancing Test: 

· The Purpose and Character of the DEFENDANT’S use, including whether such use is of a commercial nature or is for nonprofit educational purpose

· How is D using the copyrighted work? Copying? Rebroadcasting? Etc. 




Campbell v. Acuff-Rose Music
Facts: 2 Live Crew did a parody of “Pretty Woman,” despite objections from the copyright holder. 2 Live crew DID offer to pay for the use of the song. 2 live crew sold a quarter million copies of their parody.  

Procedural History: Trial court gave summary judgment to 2 live crew, court of appeals reversed holding that “fair use” was barred by the song’s commercial character and extensive borrowing. 

Issue: How important is the “commercial character” element in determining fair use?

Parody Rule: “Can a parody be “reasonably be perceived?” = threshold question of whether there is a parody or not 

Rule: The commercial character is only one element of the 4 factors of inquiry:

1) Purpose and Character of the defendant’s use and whether the new work is for use of criticism, comment, or news reporting, and commercial vs non-profit nature. Or if it merely “supercedes” the original, OR if it adds something new expression, meaning, or message. 

a. Note: This sounds an awful lot like the description of a “derivative work.”

b. The more transformative the new work, the less important other factors like commercial factors will be. 

c. “Parody” IS comment / criticism of a particular work. Satire is different and is more directed at society in general or genre. 

i. Parody is a more favored fair use than Satire as a comment or criticism, but it DOESN’T mean it’s automatically fair use or that Satire isn’t. 

d. Sub Rule: Is the purpose “parody?” and to determine parody, can it “reasonably be perceived?”

2) “Nature of the copyrighted work” which recognizes that some works are closer to the core of intended copyright protection than others. Threshold Question: How creative is the work? Orbison’s song was definitely intended to be protected, it was a musical composition. A phone book or a “how to” manual, on the other hand, would fall closer to the edge. 

a. This factor is not helpful in this case. 

3) The amount and substantiality of the portion used in relation to the copyrighted work as a whole 

a. Both a quantitative and qualitative test 

i. Did you take the “heart” of the original? (qualitative) 

1. “Parody” becomes a defense here 

ii. How much of the original did you take? (quantitative)  

1. *Holding: They were ok with the amount of the lyrics taken, however, they did NOT decide on the actual musical element and will remand to see if the base line was not a fair use 

4) Effect of the use upon the potential market for or value of the copyrighted work

a. Measure the actual market harms caused by infringer on both the original works AND possible derivative works 

b. Ask whether “this practice, if wide-spread, would BECOME a problem for the copyright holder for this work AND derivative works” 

i. These include both “rap” versions and “parody” versions 

ii. However, court essentially says that parody markets are NOT legitimate markets for the Plaintiff, since who’s going to license the lampooning of their own work? 

c. Parody by definition probably won’t harm the original’s market value, but if it does then it’s justified (theater critic’s parody example). 

Holding: 

1) Purpose and character of the new work here is parody, which is required to use the original material to comment on it at least in part. That’s what 2 live crew did. And here it can reasonably be perceived as it “juxtaposes the romantic musings of a man whose fantasy comes true with degrading taunts, a bawdy demand for sex, and a sigh of relief from paternal responsibility.” 

· If the purpose is advertising, that gets less parody protection as that purpose weighs more heavily against fair use. 

2) Nature of the copyrighted work: leans against fair use but doesn’t really help sway it much. 

3) Amount and substantiality: No way the rap song would function as a substitute, and also the point of parodies IS to get to the “heart of the original,” so if it’s deemed a parody like it is here, then “appropriating the original’s heart” doesn’t actually go against fair use. 

4) Rap song isn’t gonna be a substitute. 

Reversed and remanded. 

Concurrence: Kennedy 

· Cautions against being too loose with parody’s definition, but still agrees with the remanding. 

Harper and Row Publishers, Inc. v. Nation Enterprises
Facts: Plaintiff (Harper) contracted with former president Ford to compile a memoire. They also made a deal with time to release some of it for $24,000 total. The Nation found itself in possession of one of the excerpts and published an article with the excerpt included. Time pulled out of the deal as a result of the leak and Harper sued the Nation for copy right infringement. 

Procedural History: Trial court found in favor of P claiming that it was clearly plagiarized, but an appellate court reversed this decision, holding that the copying fell under fair use (public figure, quotes that the public had a right to). Supreme Court agreed with the trial court, using the 4-part fair use test. 

Issue: Did The Nation’s publishing of the memoire verbatim constitute fair use? 

Holding: No, right of first publication is very important. 

· Also important because of the “right not to speak” (i.e the speaker’s desire to submit / publish the work when the speaker is actually ready). s

Rule: The “fair use test” including The purpose and character of the use, the nature of the copyrighted work, the substantiality of the portion used in relation to the copyrighted work as a whole, the effect on the potential market for or value of the copyrighted work. 

· For “purpose and character,” the court introduces “Intent” as a relevant sub-factor. 

Reasoning: The purpose of use was commercial, and because they were “old quotes,” it could not be protected based on a public’s right to news. The nature of the work was a memoire, and the lifted portions comprised 13 percent of the article itself. Because it was quoted verbatim, it copied Ford’s voice and arrangement, which ARE protected under copyright rules. And finally, the copying had a provable negative effect on the potential market of the copyrighted work, as evidenced by the Time pullout once the excerpt was released. 

-Because it was unpublished, it was far more likely to harm the original author by copyrighting it. 

Factors Test: 

1) Purpose of use: It is a profit motive and primary motive was to “scoop” Time. It’s intended purpose was to supplant the copyright holder’s rights. 

2) Nature of the copyrighted work: It is a non-fiction work, which favors fair use more than a fictional work would. 

a. The Other factor here is whether it is published or not. UNPUBLISHED works cannot be justified as easily for fair use. 

3) Amount and substantiality of Portion used: 

a. Qualitative: Nation took what was essentially the “heart” of the work. 

b. Quantitative: Nation took just a few hundred words. DOES NOT MATTER THE PERCENTAGE OF DEFENDANT’S WORK
4) Market effect on the original: Court said this is the most important factor, but has since backtracked on that. 

a. Direct adverse impact on the original since Time canceled their order for the book excerpts 

b. Don’t even have to talk about the “wide spread” of activity factor.  

Dissent: Doesn’t like how 300 words met the threshold to defeat fair use and worries about stifling broad dissemination of ideas and information. 

· Copyright law does NOT create protection in information and ideas, so what are we doing here? 

· Court fails to distinguish between “literary form” and “information.” 

· The minimal use of information by the Nation => naturally favors the fair use defense 

· “The court is imposing liability for what was essentially the taking of unprotected information.” 

Sega Enterprises, LTD v. Accolade, Inc
Facts: P licenses its copyrighted computer code and its trademark to a number of developers. D used a two-step process to render its videogames compatible with the Genesis console. First it reverse engineered Sega’s videogame programs in order to discover the requirements for compatibility with the genesis console. As part of the process, it transformed the machine-readable object code contained in commercially available copies of Sega’s game cartridges into human-readable source code. 

· D basically just wants to make their games compatible. 

Procedural History: Trial court said that D’s disassembly of Sega’s object code did not constitute fair use because it felt that the first (commercial use) and fourth (effect on Sega’s market share)  statutory factors were dispositive while ignoring the second factor. Appellate court found fair because the court found the copying done was an “intermediate copying.” 

· Intermediate copying NEVER reaches the consumer. 

Issue: Does the Copyright act permit persons who are neither copyright holders nor licensees to disassemble a copyrighted computer program in order to gain an understanding of the unprotected functional elements of the program? 

Rule: Disassembly of copyrighted object code is a fair use of the copyrighted work if such disassembly provides the only means of access to those elements of the code that are not protected by copyright and the copier had a legitimate reason for seeking access. 

Holding: Fair use, Sega has no case. Sega is essentially trying to copyright an idea, which is dictated by patent law. 

Resasoning: The factors

1) Copying: weighs against fair use 

2) Second factor: Nature of the copyrighted work: In order to get to the unprotected aspects of the computer program, due to the object code, you actually HAVE to reverse engineer and copy it in order to get to the unprotected aspects. 

3) Character of use was to simply study the information, which weighs in favor of fair use. Also there’s a public benefit from this particular use which undermines Sega’s commercial contention. 

4) Commercial factor doesn’t weigh against Sega because the games Accollade is producing aren’t substantially similar. 

Sony v. Connectix Corp
Facts: Court of Appeals for the Ninth Circuit upheld a fair use defense of a manufacturer that reverse engineered Sony’s PlayStation operating system from a console designed to receive a compact-disc game for display on a TV monitor; D created a program that would enable users to play Sony PlayStation games on their computer by inserting the Sony game CD into the computer CD. 

· Difference between Sega: D in Sega wanted to make games that would run on Sega’s platform. In this one, Sony wanted to make an alternative platform that would accept Sony applications (games). 
Procedural History: Trial court held that the Virtual Game Station was not transformative on the rationale that a computer screen and a television screen are interchangeable, and the Connectix product therefore merely ‘supplants’ the Sony PlayStation console. 
Rule: 

Holding: District court erred; for some reason, it says there is creative expression by changing the medium to a computer screen. There IS fair use. 

Reasoning: first factor: Transformative use favors D since it did not use any of P’s object code in its final product. 


        Second Factor: 


3rd Factor: 


4th Factor: Fourth factor seems to go for Sony, but because of the first factor, they find for Defendant on Far Use. 




Sony Corp. of America v. Universal City Studios
Facts: Ps (Some major Studios, but do NOT include Networks or broadcaster) allege that the home videotaping of their programs constituted an infringement of copyright and that Sony was liable as a contributory infringer because people would use Betamax machines to record shows. 

Procedural History: District court found that time shifting (recording a program and watching it later, and then erasing it) was fair use and that Sony was not liable for contributory infringement. Appeals court disagreed on both counts, and SC reversed the appeals court. 

Issue: do the unauthorized home tapings of programs owned by persons such as the Ps constitute fair use? 

Rule: §107

· “The sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, un-objectable purposes. Indeed, it need merely be capable of substantial non-infringing uses 

· Examples: Substantial number of program copyright holders who actually encourage the recording and spreading of their shows, which constitute an implied license. 

Holding: Factor 1: Time shifting (recording, watching, then erasing) in a private home is a noncommercial activity and goes to fair use. The Time Shifting also enables a user to merely watch a program they were already provided free of charge later, so the copying does not actually weigh against fair use. 

· Not transformative 

· Not commercial 

Factor 2: The nature of the original work: Plaintiff’s work is a feature film and therefore extremely expressive and at the core of protection. 

Factor 3: (NEW RULE) How much taken: the entire thing. HOWEVER, the whole thing was originally provided for free in the first place over the airwaves; so the third factor does not weigh heavily here. 

Factor 4: The effect on the original. Here, P must show that the act itself was harmful or that the act would be harmful if it became widespread. Ps fail to meet their burden of proof for both of these with time shifting. 

· P tried to argue that they would lose ratings, but the court saw that the technology allowed Betamax users to still be represented if they recorded the shows. It also said that the recording might actually help the rerun market. 

Dissent: Thinks that the fair use doctrine only applies to “socially laudable purposes.” Also thinks that the standard of proof for the plaintiff should be a “potential for harm” rather than citing realistic harm. 

· Focuses on the second factor, the “nature of the copyrighted work,” in that entertainment shows were the ones being recorded and are protected. 

· Third factor is the “substantiality of the copying,” which in this case is the whole thing. 

A&M Records v. Napster
Facts: Napster was accused of being a contributory and vicarious infringer by facilitating the transmission of MP3 files (created through a process called ‘ripping’ where a computer can copy an audio compact disk directly onto the hard drive) between its users. Napster allowed its users to 1) make MP3 music files stored on individual computer hard drives available for copying by other Napster users, 2) search for MP3 music files stored on other users’ computers, and 3) transfer exact copies of the contents of other users’ MP3 files from one computer to another via the internet. Napster provides the software and tech support to do this. 

· Napster fair use argument: Sampling, space shifting, and permissive distribution of the records by both new and established artists. 

Procedural History: Trial court granted P’s motion for a preliminary injunction against D, preventing them from copying, downloading, uploading, transmitting, or distributing P’s copyrighted musical compositions and sound recordings without express permission from the copyright owners. 

· Held that Napster violated reproduction and distribution rights. 

· Mistake in reasoning: Permissive downloading is NOT a fair use problem because it’s not an infringement to begin with. 

Issue: Fair Use? (There’s clearly infringement due to the actual copying without consent) + (distribution)

Holding: Not fair use: 

1) Purpose and character 

a. MP3 files do not transform the copyrighted work. The use is also commercial since it is 1) an anonymous requester being sent MP3 links and 2) someone is getting something for free that they would ordinarily have to pay for, which weighs against fair use. Direct economic benefit is NOT required (Napster’s service was free). 

i. It’s a “commercial use vs personal use” question, which changes the equation slightly. 

ii. Problem of large scale non-profit use (Court implies this is NOT fair use). 

2) Nature of the work 

a. Self explainatory 

i. It is central to what wants to be protected

ii. It is published 

3) Portion used 

a. The whole thing

4) Effects on the market

a. Napster reduces demand for audio CD sales and raises barriers to entry into the market for the digital downloading of music. 

i. The first is damage to an existing market 

ii. The second is damage to a POTENTIAL market they have not yet exploited 

· Sampling was correctly determined commercial use since record companies did actually collect royalties for samples used on the internet 

· Space shifting: The Sony case isn’t appropriate because the other cases did NOT simultaneously involve distribution of the copyrightable material to the general public like in this case. 

· This means if you just did this for yourself, it might very well be fair use under this analysis: Think of Aereo. 

Authors Guild v. Google, Inc.
Facts: Ps, who are the authors of published books under copyright, sued Google. Through its library projects and google books project, Google acted without permission of rights holders and made digital copies of tens of millions of books, including Plaintiffs’, that were submitted to it by major libraries. They also allowed the libraries to keep a copy of the scanned books on condition that the libraries did not use it to violate copyright law. In the case of public domain books, they put out the whole thing, which we don’t care about because public domain. For works still under copyrighted books, they only release snippets of the book (1/8 of a page). They also only show one page in every page, maximum of three snippets per page. 

Note: Ps tried to settle with D, but court didn’t allow it because that wouldn’t have been fair to copyright holders not present 

· D copied the entirety of books, which does against fair use and is not “transformative” use 

· D provides public access to the books and has a commercial profit motivation by having the books contribute to its internet search market

· P claims derivative rights in search function 

· Ps say that google keeping the books opens them up to hackers 

Procedural History: Trial court ruled for Google 

Issue: Fair use by google? 

Holding: Factors: 

1) Purpose and Character of use: Google is making a searchable database via a word search and presented snippets (transformative use) which augments public knowledge (productive use), AND offers only snippets of the book so as to not act as a substitute that would interfere with the copyright holder’s interest (4th factor note) OR derivatives thereof. 

a. Makes a comparison to comment / criticism / parody by using the preexisting works in a new way. 

b. In the absence of negative economic effects, commercial use does NOT hold as much weight. 

2) We’re talking about millions of books, so some will be very much at the core of what’s protected while others will be out at the edges (how to manuals). 

a. We CAN say all the books were published already. 

3) What matters is how much is presented to the public, not how much was copied initially. 

a. Important that it’s structured as presently structured. 

Reasoning: The digitization of books IS transformative and provides a lot of public good. 

· Search and snippet function: highly transformative 

· Google isn’t really competing with the seller and the profit motivation is indirect 

· Snippets: NOT a substitute for the original book 

· Derivative works argument: “There is no merit to this argument.” 

IV. Third Party Liability 
Quote of the day: “Each of our lives is about finding a way to deserve to be here” – Toni Morisson 
Note: For vicarious liability there is no knowledge requirement 

Test: Control, economic benefit 

Contributory Liability: One who with Knowledge of the infringing activity induces, causes, or materially contributes to the infringing conduct of another may be held liable as a contributory infringer. 
Where one person with knowledge of the infringing activity, induces, cause, or materially contributes to the infringing conduct 
Vicarious liability: 

1) Operator could control the premises 

2) Obtain direct financial benefit from the audience 

Note: Shapiro case: Landlord was not responsible for what the tenant does. 

Staple Article of Commerce Test (goes to the knowledge requirement for contributory liability) :  

1) Does not constitute contributory infringement if the sold product has a non-infringing use and 
2) That use is widespread 
· Copying equipment l

SAMPLE CASES
Fonovisa v Cherry Auction, Inc
Facts: D, a swap meet, housed third party vendors that routinely sell counterfeit recordings that infringe on P’s copyrights and trademarks. The vendors pay D a fee to use its premises and they sell their wares. P is a California corporation that owns copyrights and trademarks to Latin/Hispanic music recordings. 

Procedural History: District court dismissed the case, holding that Ps could not hold the swap meet responsible for sales by vendors who leased its premises. 

Issue:  Did D vicariously infringe by knowingly providing a space for vendors to sell counterfeit goods? 

Rule: Vicarious liability is like “respondent superior” where an employer is liable for the actions of its employee. 

Holding: Vicarious infringement AND contributory 
Reasoning: Ds reap enormous economic benefit from admission fees, concession stand sales, and parking fees, all of which flow directly from customers who want to buy the counterfeit recordings. P has sufficiently alleged direct financial benefit. 




Sony Corp of America v. Universal City Studios
Facts: Ds manufacture and sell home video tape recorders. Ps own the copyrights on some of the television programs that are broadcast on the public airwaves. People would record shows via their Betamax machines and erase them later in a method called “time shifting.” 

Procedural History: Court of appeals held that respondents were entitled to enjoin the distribution of VTRs. 

Issue: By selling their recording equipment, is D violating any aspect of the copyright act? Vicariously liable?

Rule: Cannot be 

Holding: Sony cannot be liable for direct infringement, they’re just selling 

Reasoning: P failed to prove that the practice impaired its commercial value of their copyrights or created any likelihood of future harm, which fails one of the fair use factors. 

· The question is whether Batamax is capable of commercially significant noninfringing uses: It does so because it facilitates private, noncommercial time shifting in the home since P does not have the right to prevent other copyright holders from authorizing it for their programs and even unauthorized recording and time shifting in the home is fair use anyway. 

A and M records v. Abdallah
Facts: D sold hundreds of thousands of “time-loaded audiocassettes” to clients who used the cassettes to produce and market counterfeit phono-records. These cassettes each contained the exact time length as requested by the customers so that they could make their counterfeit cassettes. 

Holding : D was found liable for not only supplying the means for his customers to commit record piracy, but also that D knew the purpose for which the time-loaded cassettes would be put => the court rejecting D’s defense that the time-loaded cassettes were capable of substantially noninfringing use: 

1) The article must be sold with a substantial noninfringing use in mind; it does NOT extend to products specifically designed to facilitate counterfeiting. 

A and M Records v. Napster
Facts: P argues D is liable for contributory copyright infringement. 

Rule: “One who with knowledge of the infringing activity, induces, causes, or materially contributes to the infringing conduct of another, may be held liable as a contributory infringer.” (Contributory infringement) 

· Knowledge + Material contribution (Material contribution factor satisfied).

· Knowledge will not be assumed (imputed) if the use is capable of being used for or actual used for non-infringing purposes. 

· In this case, Napster was held liable because of the huge amounts of infringement happening and Napster, given how they ran it, did know about it. 

Vicarious infringement: “D has the right and ability to supervise the infringing activity and also has a direct financial interest in such activities”

· Financial Benefit + Supervision 

Procedural history: District court held that P would likely win, and did not err. 

Reasoning: 1) Knowledge: Napster had both actual and constructive knowledge that its users exchanged copyrighted music. The law also does NOT require knowledge of specific acts of infringement. The Sony case did NOT impute a requisite level of knowledge to D merely because peer to peer file sharing MAY result in infringement. Instead, Napster had ACTUAL knowledge of the infringing acts and that it could block acts of infringement and actively chose not to, unlike the Sony case where once the Betamax machines were sold, it was up to the user what to do with it. 

2) Material contribution: Napster materially contributes to the infringing activity because it literally could not happen without Napster’s service 

Vicarious liability: 

1) Financial Benefit: Yes, the active infringement made napster more attractive to users and they benefited from that via the 25 million dollars in venture capital funding they received. 

2) Supervision: Yes, the ability to block infringers from its service is evidence for that. Turning a blind eye to it in this case => liability. 

Metro-Goldwyn-Mayer Studios Inc. v. Grokster
Facts: Ds produce a free software that allow computer users to share electronic files through peer-to-peer networks. Other users of peer-to-peer networks include individual recipients of Grokster’s and StreamCast’s software, and while they can share any file, the companies have prominently shared copyrighted works. The companies also concede that most downloads are infringements and that their users employ their software primarily to download copyrighted files, even though they don’t know which ones. They also encouraged their users to infringe (that was how they advertised their free service to capture former Napster users). The principle use of their software was to download copyrighted works. 

· How different from Napster: 

· 2 ways to avoid a “virtual Swap meet.”

· First way: 2 computers meet each other and share the list with each other for each querry (one at a time), which eliminated the central server. Con: Much slower than having a central server with one querry going out to all computers. 

· Second Way: Fast-track software that would identify certain computers as “super nodes” which would function AS a central server without requiring the original company to operate said virtual swap meet. So now you still have the virtual swap meet, BUT that also means we could not infer any knowledge. 
Procedural History: District court limited its consideration to the asserted liability of Grokster and StreamCast for distributing the current versions of their softwares. Basically found that the Sony ruled applies here. That court held that the people who used D’s service to download copyrighted works infringed, but that was never really disputed. It then granted summary judgement to Ds for their liability. Court of appeals affirmed, after 
Issue: Under what circumstances does the distributor of a product capable of both lawful and unlawful use become liable for acts of copyright infringement using that product? 

Holding: One who distributes a device with the object of promoting its use to infringe copyright, as shown by clear expression or other affirmative steps taken to foster infringement, is liable for the resulting acts of infringement by third parties. 

· Lower courts misapplied Sony, D is liable for contributory infringement. 

· Inducement through permanent steps is now a new form of liability (third, with contributing and vicarious being the other 2). 

· Important: The evidence must be viewed in terms of the entire record. 

Hughes Note: This new test makes it impossible to pitch an infringement based business model to venture capitalists, thus clamping down on infringement-based business models. 




QUESTIONS FOR HUGHES

1) Difference between a derivative work and a reproduction? 

2) Difference between source code and object code: Can object code be copyrighted? 
 What is the “exception” congress carved out for object code? 

· THERE’S A COURT CREATED FAIR USE EXCEPTION to decompile it into source code under fair use, and applies to both object code and source code. 
3) Ask about the redbook problem of their estimations becoming facts; is this an open question? 

4) Characters: What is the “delineation test?” 

5) Ask about Wainright: “analysis / estimations are NOT the same kind of fact” and then I have a note that says “it IS a “fact” when Warren Buffet makes a prediction.” 
6) Can we go over the “Abstraction” test for computers from Altai? 

7) Ask about the limitation on the limitation of the first sale doctrine (rental rights only in sound recordings or did I write that down wrong?) 

a. Sound Recordings and software (pg 732)
8) What is the difference between the “look and feel” test and the “non-literal comprehensive” test? 

Copyright past finals True / False questions questions 

2015 final

1) If it is shown that Headroom’s play uses the same six Irving Berlin songs Pepperman used and six of the seven Joplin songs that Pepperman used, all things being equal, this will strengthen Pepperman’s case. True. 
14. Derecho cannot have any copyright in El Donald – boca abierta siempre because the piñata design was an unauthorized derivative work on Donald Trump’s face. 

1. If a band does a “cover” version of a Leonard Cohen musical composition and distributes the sound recording under a 17 U.S.C. §115 compulsory license, the same license will entitle the band to perform the musical composition in concert and stream a recorded concert performance of the Cohen song on YouTube. 

1. No: Compulsory license is only to distrute phono-records (mechanical copies) + digital downloads. 
2. COMPULSORY LICENSE DOES NOT APPLY TO PUBLIC PERFORMANCE



Copyright VI – Authors, Owners, and Duration 



Lindsay v. R.M.S. Titanic (Who is an author?) 
Facts: P seeks damages based on his share of the revenue generated by the salvage operations conducted at the wreck site of the Titanic. P conceived of an idea for another “high illumination film” of the Titanic. This alone doesn’t make him an author. But Lindsay also planned in detail HOW the Titanic would be filmed, though he did not operate the camera himself. Basically controlled the process. Ds “RMST” and Suarez Corporation Inc, and counterclaimed against P for copyright infringement. P then amended the complaint for copyright infringement claims against D. 

Copyright Argument: D first argues that P cannot have any protectable right in the footage since he did not dive to the ship and therefore did not personally photograph the wreckage. 

· Counter: Holding: Concept is broader than “personally” taking the photos. What matters is a “high degree of control over the filming.” Because he 

Rule: Generally speaking, the author of a work is the person who translates the idea into a tangible meaning of expression is the author. However, if someone has a “high degree of control” over the creation of a work, that it is essentially their vision, then that person will be the author. 

· The person physically creating the work at that point essentially becomes a mechanical service 

· Note: Divine revalation will defeat your copyright. 

WORK MADE FOR HIRE: PAGE 305: §101 definitions and §201 (Ownership of copyright) 

· Note: a written agreement can cancel out the “work for hire” rule, this is merely a default. 

· IMPORTANT NOTE: The work for hire’s AUTHOR is the EMPLOYER. 

Community for Creative Non-Violence v. Reid
Facts: Sculptor was hired by an organization (creative community for nonviolence, which is an organization fighting homelessness) to produce a bronze sculpture. Washington DC had an annual pageant, so the P sponsored a display to dramatize the plight of the homeless, in this case portrayed Jesus and his family as homeless people. So, the organization went to Reid, who at first offered to cast the statue in bronze for 100k. This was too expensive, and the parties eventually agreed to cast the statue in another. They never discussed copyright or had a written agreement. Snyder claims that Reid was sending sketches back and forth to him for approval. Reid claims that he was only sending those sketches for funding purposes. The argument is over “creative control,” and we know that Snyder was instrumental in having the figures be in a reclining position, Reid had proposed shopping bags and Snyder countered with “shopping cart,” which made it into the final sculpture. Once the sculpture was finished, both parties filed for copyright registration and then sued each other. There was then a dispute over who owned the copyright: The sculptor or the organization that hired him to make it. 

Procedural History: District court reasoned that Reid had been an employee of CCNV within the meaning of §101, that the statues belonged to them. District court ordered Reid to return the statute to Snyder. Appeals court reversed, holding that it was not a work for hire and D owned the copyright because “Third World America” was not a work for hire. 

Issue:  Is this a work for hire and who owns the copyright? 

Holding: Not a work for hire, however, D and P both owns the copyright as joint authors.

· Ownership of chattel and ownership of copyright are separate determinations. 

Rule: “Employer” and “scope of employment” means “agency law.” The right of the hiring party to control the work is not determinative 

· Work for hire can either be: 

· Employee: Work for hire if done in the scope of employment 

· Employee Tests: 

· First is when the hiring party retains the right to control the product 

· Rejected because the court thinks the control idea is already in the second prong anyway 

· Second is when the hiring party has ACTUALLY wielded control over the creative work (rejected)

· Third is when it carries is common law “agency” meaning (adopted). 

· Multi-Factor Test: 

· Skill required (more skill means more likely to NOT be an employee) 

· Source of instrumentality and tools (if they provide they own, they’re less likely to be an employee) 

· Location of the work (if the hiring party controls the space where the work is done, the more likely it is you’re an employee) 

· Duration of the relationship between parties (longer hiring period means more likely to be an employee). 

· Right to assign additional tasks (if the hiring party has this right, an employee relationship is more likely). 

· If the hiring party controls the schedule (when the person works), an employee relationship is more likely 

· Method of payment (paid on a consistent schedule makes an employee relationship more likely. If payed in a lump sum, that’s more likely to be a contractor) 

· Hired party’s role in hiring and paying assistants: More control the hired party has in this area, the more likely it is they are an independent contractor. 

· Whether the work is part of the regular business of the hiring party. If it’s part of the “regular business,” an employee relationship is more likely. 

· Whether the hiring party is business (if in business, it makes employee relationship more likely vs a random homeowner who hires a gardener).

· Provision of employee benefits (If an employer gives benefits, it’s more likely that there’s an employee relationship). 

· Tax treatment of the hired party (W2 form vs 1099 form with the W2 being more of an employee relationship)   

· Fourth only refers to formal salaried employees (rejected) 

· Reid supplied own tools, used own studio, not supervised daily, retained for less than two months, and the company had no right to assign him additional projects. So he was not an employee. 

· Contractor: §101(2) requirement

Rule: Contractor Rule: 9 enumerated categories under §101(2), and a sculpture is NOT one of those. 




JOINT AUTHORSHIP NOTES 

When there are multiple creative contributors, we can: 

1) Declare multiple people “joint authors” or 

2) Declare only ONE person the author. 

Thomson v. Larson
Facts: Rent was the joint project of Billy Aronson and Jonathan Larson. Later, Larson was urged to hire a playwright or a book-writer to help revamp the storyline but Larson rejected that idea. Later, the project didn’t do so well, and Thomson was hired as a playwright to assist Larson. She was an NYU professor of playwriting. They paid Thompson $2,000 initially and was credited with the title of “Dramaturg.” Later, Thompson renegotiates the deal that paid her 10,000 plus 50 a week as long as it stayed on Broadway. The final bill gave Thomson no credit, so Thomson sued for credit as a co-author. 

· As a joint author she CANNOT stop the production, all she can do is demand an “accounting.” 

Procedural history: District court said Thomson was not the joint author 

Issue: Is Thomson a co-author?  

Rule: Co-authorship is a joint work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole. 

Teacher Note: Joint authors actually are NOT automatically entitled to equal, undivided shares. All we know for sure is that they are entitled to “undivided” shares. 

Other Problem: Statute basically describes the relationship between an editor and the author. 

· Childress test: Applies where the parties have failed to sign any written agreement dealing with co-authorship 

· The contribution of each joint author must be independently copyrightable for there to be joint authorship. Collaboration alone is insufficient. 

· Problem in the audio-visual work threshold. 

· Mutual intent that the parties BOTH intent joint authorship from the outset. (Problematic because it seems to insist on a legal understanding from non legal people and also how do we know what’s going on in their heads?)

· First test:  Is there a contract? 

· Second test, if no contract, look at “indicia of intent.” 

· Decision making authority distribution (Larson maintained control and intended to maintain decision making authority at all times) 

· Billing: How the parties viewed themselves in relation to the work in terms of credit. (Here it supports Larson) 

· Written agreements with third parties (Larson treated himself as the sole author with third party agreements) 

· Additional evidence (The fact Larson did not want another author even working on it to begin with). 

Reasoning: Thompson DID make some non-deminimis copyrightable contributions to the text in terms of dialogue and scene changes. But there was no mutual intent to be authors. 

Holding: Thompson was NOT a joint author. 

Aalmuhammed v. Lee
Facts: Under contract with Warner Brothers, Spike Lee co-wrote, co-produced, and directed the motion picture Malcom X, starring Denzel Washington in the title role. At Washington’s request, P, who was very knowledgable about the life of X, assisted Washington and contributed to the film. P suggested extensive script revisions, some of which were included, he directed Washington and other actors while on the set, created some new scenes with new characters, and edited parts of the film during post production. There was no written contract, but he was paid $25k by Lee and $100k by Washington. However, his request for a co-writer credit was denied and was instead credited as an “Islamic Technical consultant.” Denial of the co-writing credit was NOT Warner Brother’s decision, it was the Writers’ guild decision, but they are super neutral and P didn’t go that rout. P is now claiming the work was a joint-work to which he was entitled co-ownership of the copyright.

Procedural History: District court Granted D summary judgement over the claim. Appeals court examined the statutory definition and held that the term “requires each Author to make an independently copyrightable contribution” was met by P, who “made substantial and valuable contibutions to the movie . . . which were independently copyrightable and intended to be merged into a unitary whole.” However, the court still concluded he was not one of the authors, which requires more. 

· Analogy: “Everyone from the producer and director to casting director, costumer, hairstylist, and ‘best boy’ gets listed in the movie credits because all their creative contributions really do matter.’ 

Issue: Is P a co-author? 

Holding: No

Rule: You need the significant, independently copyrightable contributions intended to be merged into the whole PLUS an intent to share credit AND a measure of control over the film. 

Test: In the absence of a contract to the contrary, the joint authors will be those who superintend the whole work, “the mastermind.” Generally, the mastermind is someone at the top of the screen credit with artistic control. 

· Like the Seroni Case (Oscar Wilde portrait case). 

Reasoning: While P made helpful suggestions, Lee was under no obligation to follow them. 

· “Progress in the arts would be retarded rather than promoted if one could not consult with others and adopt their useful suggestions without sacrificing sole ownership of the work.” 

Richlin v. Metro-Goldwyn-Mayer Pictures
Facts: Richlin and Edwards together wrote a 14-page treatment in 1962 that became the basis for the successful movie, the Pink Panther, which launched nine further films featuring Inspector Clousteau. Richlin’s heris claimed the film was a joint work of which Richlin was also a co-author. 

Procedural History: District court granted summary judgment to defendants. Appeals court looked at the “three criteria” set forth in Aalmuhammed: 1) Intent by the co-authors (a contract indicating intent one way or the other is dispositive), 2) whether the authors superintended the work by exercising control (mastermind test), 3) whether the audience appeal of the work can be attributed to both authors and whether the ‘share of each in its success cannot be appraised.’ Court found the first two factors weighed against joint work status since there was no intent and Richlin exercised no supervisory powers over the film. 

Holding: Even though the third factor DOES weigh in favor of Ps because it would be impossible to separate out what made the film a “success,” but the first two weigh against and therefore => judgment for D. 





TRANSFER OF OWNERSHIP (page 343). 

· Transfer of rights must be done in writing and the Federal law trumps State law to the contrary. 

· Exclusive license = an enforceable right 

· Non-exclusive license holders CANNOT sue on their own behalf 

Exclusive Rights can be divided in a myriad of ways: 

1) By Geography (I have the license in New York, you have it in California) 

2) By time (I have rights from 2015 – 2017, someone else gets the rights from 2018-2020, etc). 

3) Type of use (Ex: I want exclusive rights in a public performance for a live show)  

Gardiner v. Nike (Skipped this case)
Rule: Courts held that a person taking a transfer of a part of the copyright from the proprietors or copyright owner had no power to re-transfer that right to a third party without securing the consent of the copyright owners. 




Effects associates v. Cohen
Facts:  D wrote, directed, and executive produced “The Stuff,” a horror movie about frozen yogurt aliens who brain control people. Cohen hired P to produce the special effects for his movie, but was dissatisfied with the explosions and only paid them half of what he orally agreed to (8k out of 16k). Effects then sued claiming that D had no right to use the special effects in his movie unless he paid them the full amount owed on copyright grounds. 

· “Movie makers do lunch, not contracts” = D’s defense. 

· Judge rejected this and insisted on writing 

Procedural History: District court granted summary judgment to D, holding that effects had already granted Cohen an implied license to use the shots. 

Issue: Whether a transfer of copyright without a written agreement conforms with the requirements of the copyright act. 

Rule: Copyright act invalidates a purported transfer of ownership in the copyright unless it is in writing. You need a signed writing by the lawful copyright holder for an EXCLUSIVE license. And in this case, D is the owner of the copyright over their shots with the special effects. 

Rule: “Non-exclusive licenses” do not require a written contract, only an intent to create and have the work transferred and used in another. 

Holding: P created a work at D’s request and handed it over, intending that D copy and distribute it. Therefore P granted a nonexclusive license to D to use its footage. 

Holding 2: While P can’t sue for copyright infringement, they DO get to sue D for breach of contract, and ALSO may re-sell those movie shots to other producers since they did not give up their copyright ownership of those shots. 





Duration of Copyright and “Recapture.” 

Page 409: §302 Statute on duration of copyright. 


Copyright Lasting 

· Life + 70 

· Joint authorship: Life of longest suriving author + 70 

· Anonymous works: 95 years from date of first publication, or 120 years from the date of its creation (whatever comes first) 

· Records relating to death of authors: 

· Presumption as to Author’s death: 95 years from the year of first publication or 120 years from its creation, whichever comes first. 

· Any person who obtains from the Copyright Office a certified report that the records provided by subsection (d) disclose nothing to indicate that the author of the work is living, or died less than 70 years before, is entitled to the benefit of a presumption that the author has been dead for at least 70 years. 

· Problem: how do we know if the author is still alive? 

Pg 410: §303: Duration of works created by NOT published or copyrighted prior to January 1, 1978: 

· Apply section 302, but NO work will expire before December 31, 2002, and if the work is published on or before December 31, 2002, the term of copyright shall not expire before December 31, 2047

Pg 410: Section 301: Preemption with respect to other laws 

· Confusing 

Pg 438: Chart of how long CR lasts 

14 + 14

28 + 14

28 + 28

Life + 50

Life + 70




Stewart v. Abend
Facts: The author of a pre-existing work agreed to assign the rights in his renewal copyright term of the owner of a derivative work, but died before the commencement of the renewal period. Cornell Woolrich authored the story “It had to be murder,” first published in 1942 in Dime Detective Magazine. In 1945, Woolrich agreed to assign the rights to make movie versions of six of his stories, including “It Had to be Murder” to BG De Dylva productions for $9,250. He also agreed to renew the copyright of the stories at the appropriate time and assign the same motion picture the rights to De Dylva Productions for the 28 – year renewal term In 1953, Jimmy Stewart and director Alfred Hitchcock fored a production company, which obrained the motion picture rights in “It Had to be Murder” from De Sylva’s succcessors in interest for $10,000. 


In 1954, they made “Rear Window” based on Woolrich’s story. The original author died in 1968 before he could obtain the rights in renewal term for petitioners as promised and without a surviving spouse or child. Instead his property was left to Chase Bank to benefit Columbia University. In 1976, Chase Bank renewed the copyright in the original work and assigned the renewal rights to Abend (D) for $650 plus 10% of all proceeds from exploitation of the story. Abend then sued Hitchcock for violating his copyrights in the story. (???). 

Procedural history: Respondent (Abend) sued in New York’s district court, but dropped the suit in exchange for a $25,000 pay-off. Abend argued that Woolrich’s death before being able to register for the renewal term resulted in Hitchcock’s right to use the story. Respondent also alleged that his rights in the story’s renewal were impaired by Hitchcock threatening him against using the name “Rear Window” or “It Had To be Murder” on any newly produced TV program based on the story, AND by themselves trying to make a TV sequal. 


Trial court granted summary judgment for Hitchcock, invoking Rohaur (where the court held that copyright in a derivative work may continue to use the existing derivative work according to the original grant from the author even if the grant of rights in the pre-existing work lapsed) and fair use. The Circuit court, however, concluded that the use of the preexisting story incorporated in the film was infringing unless the owner of the derivative film held a valid grant of rights in the renewal term, and held that the respondent, Chase Bank, took the renewal term unencumbered by the earlier, contingent, grant to petitioners. 

Issue: Does the owner of the derivative work infringe on the rights of the successor owner of the pre-existing work by continued distribution and publication during the renewal term of the pre-existing work? 

Rule: The author of a pre-existing work may assign the right to use it in another’s derivative work.  However, the author / copyright holder needs to be around to actually do that, and it can’t be based on a “promise” to do that. 

· When an author dies before the renewal period arrives, his executor is entitled to the renewal rights, EVEN THOUGH the author previously assigned his renewal rights to another party. The death terminates the original author’s interest in the work. 
Holding: Judgment of appeals court affirmed. Also not fair use. 




QUESTIONS
1) Confused about the building rule: If buildings show up in photographs is that not infringement? What is the rule? 
2) Confused about how the “staple article of commerce” doctrine fits into the contributory liability framework. 
3) Why was Napster’s use commercial use? Was it just because of the venture capitalist funding? 

14. Depending on the composition of the photos, Claes Oldenburg may be able to claim that the photographs are unauthorized de- rivative works. 

15. Depending on the composition of the photos, if Toppling Ladder with Spilling Paint and El Donald – boca abierta siempre are barely visi- ble in the photos, any infringement claims by Oldenburg or Derecho, respectively, may be defeated by the de minimis doctrine. 

16. Apple Computer v. Franklin Computer (3rd Cir., 1983) held that comput- er program object code is always a derivative work based on the source code from which it is “compiled.” 
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