K Outline
Question 1: What kind of law governs this agreement?
· UCC + Common Law + Restatement

· Common Law + Restatement
· Case with the festival Food Truck
Question 2: Is there an enforceable agreement?

· Mutual Ascent

· Offer

· Offer under CL

· Ads are not offers
· Price quotes are not offers

· Joshua Tree Case
· Offer in UCC
· Merchants firm offer 

· Recind Rule (affirmative action opposite the offer)
· Acceptance

· Acceptance under CL

· Illusory Promises

· Good Faith

· Acceptance by completion (unilateral)

· Unilateral (speculative performance)
· CL

· RST

· Case Law
· Real Estate Agent Comission Case
· Acceptance varying offer

· Mirror Image Rule
· Snooze You Lose Case
· Last Shot Rule
· GE Case
· Acceptance under UCC

· Battle of the Forms (qualified acceptance)
· Unless Claus

· Hercules Case

· Material Change (undue hardship / Surprise)

· Knee Brace case
· Prompt shipment
· Special cases MA: 

· Shrinkwrap
· Dell
· Broweswrap
· Overstock
· Clickwrap
· Google

· Sepcial Case Agreement to agree
· Rental Lease for 10 year Extension Case

· Mailbox Rule

· Offer

· Acceptance

· Rejection

· Options

· Consideration

· Tests

· BFE (Majority)

· Benefit Detriment (minority)
· Giving Up smokeing and drinking and swearing Case
· Nominal/sham
· Woman Giving away her estate in exchange for middle name. 

· Aunt who gave nephew money for being a good boy
· Conditional Gifts
· Not consideration (Willistons Tramp)
· Past Perofmrnace/ Pre-Exsisting Duty
· No Consideration

· Option Contracts

· CL
· Requires Consideration
· UCC
· No Consideration required

· Seriousness of contract?

· Pepsi Case

· Bar case

· Good Faith

· Output K

· Satisfaction Clause

· Subjective

· Objective
· Exclusivity

· Lady Duff Gordon

· Reasonable time

· Garadge Door
Defenses to K Formation
· Statute of frauds

· CL

· Real estate

· 1 Year +

· EXCEPTIONS

· PART PEROFMANCE OF LAND
· Tobacco Barns Case
· Reliance on an oral agreement
· Alaska Polotics Case

· Mutiple Documents

· Arden Case
· UCC

· 500+
· Exceptions

· Performance already took place
· Minority Incapacity (Voidable)
· Exceptions

· Necessaries

· Set-Off

· Bought a Car Case

· Mental Incapacity (Voidable)

· Must not understand reasonableness or not be able to carry out K

· Case where Lady signed agreement to sell land to sister
· Duress/ Undue Influence (Voidable)
· Case where teacher was forced to resign
· Physical coercion (Voidable)
· Economic coercion (Voidable)
· Improper threat

· Totem Marine Ex
· No reasonable alternatives

· Threat induced victim

· Misrepresentation and Nondisclosure 

· Opinions
· Unconscionability

· Public Policy

What if no MA and C?

· Pre Acceptance reliance

· Construction 

· Majority
· Paving Case
· Minority
· Linoleum Case

· Pops Cones

· Case when former employee built house on land
· Promissory estoppel?

· Family
· Case with Daughter who built house on land
· Commercial context
· Danny Dare Case
· Unjust Enrichment/ Restitution

· Restitution (elements)
· Life Saving

· Property Saving

· Unjust Enrichment (Elements)
· Stucco Case

· Moral Obligations (Elements)
· SOL

· Life Saving Promise

Question 3: What are the terms of the agreement?

· Interpretation
· Express Terms

· COP

· COD

· TU
· Reasonable Expectations doctorine

· Contracts of adehsion

· Parole Evidence Rule
· Fraud

· Good Faith

· Output K

· Satisfaction clause

· Objective
· Subjective

· Reasonable Time

· Best efforts in Exclusive dealing
· Warranties

· Workmanlike conditions

· Case where contractor was liable for issues to second buyer
· UCC

· Warranties
· Express Warranties
· Implied Warranties of Fitness

· Implied for a specific purpose
· Modifications

· Waiver
· Conditions

· Promise?

· Express?

· Promissory Condition?

· Assignments
Question 4: Was the Duty Discharged?

A. Mistake
A. Unilateral
B. Bilateral
B. Changed Circumstances: 
A.  Impossibility

B. Impracticability

A. Case where K to built power farm didn’t go through

C. Frustration
A. Renting a room to see king
Question 5: Did duty to perform arise?

Question 6: If a duty was not discharged was there a breach for not doing a duty. Was it material?

· Partial Breach? 
· Material Breach?

· Total Breach?

· Anticipatory Repudiation?

Question 7: To what remedies is a party entitled?

a. Damages
i. Expectation
ii. Consequential
iii. Other

Bargained for Exchange

A. Mutual Assent
· Mutual ascent and consideration are the two elements needed to create a K.

· To have mutual ascent there is offer and acceptance called a “meeting of the minds.” 
· Usually this is done through bargaining, but in the case of the UCC can be found even without bargaining or a determinative moment of assent. 
· There can be non-bargained for legal obligations (promissory estoppel or oral agreements between family members). 
Intention to be Bound: The Objective Theory of Contract
· Rst. 2d §1 (Contract Defined): A contract is a promise or set of promises where the law gives a remedy for a breach. 
· Rst. 2d §2 (Parties): A promise is a manifestation of intention to act or refrain from acting in a specified way. A person manifesting intent is the promisor, the person who the intent is addressed to is the promisee, and a person whom the promise to is a 3rd party is called a beneficiary.  
· Rst. 2d §3 (Agreement and bargain): An agreement is a manifestation of mutual assent on the part of two or more persons. A Bargain is an agreement to exchange promises or to exchange a promise for a performance or exchange performance. 
· Rst. 2d §17 (1) (Requirements to a bargain): With limited exception, the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration. 
· Rst. 2d §18 (MA and Consideration): Manifestation of mutual ascent requires that each party promises to render performance or begins performance. 
· Each party has a DUTY TO READ. 

· If signed under duress, there is not mutual ascent. 
· Regardless of what ones interpretation of a contract is, it must be made based on what the actual interpretation is. 

· Ray v. William G. Eurice & Bros., Inc.: Builders agreed to build a home at a certain price but breached K because they did not read K and the house would have been more expensive than agreed upon price. Court heald they had a duty to read, and their interpretation of the bargain, even if “20 bishops found the intentions to be something different. 
· Rst. 2d §21 (Intention to be legally bound): Intention for a promise to be legally binding is not essential to the formation of a contract, but an expression that a promise is not legally binding can stop formation. 
· Rst. 2d §26 (Preliminary negotiations): An manifestation is not an offer if the person expressing acceptance has reason to know that the other party does intent to enter into the bargain without further ascent.    

· Rst. 2d §27 (Written Memorial): Manifestations of ascent that are sufficient to create a contract without a written contract can be legally binding, even if there is an agreement to make a written contract later, though it can be a defense to show that the other agreement was preliminary bargaining. 
· Seriousness of contract: one can enter in to what may seem like a joke contract, but there have been instances where if in writing and with proper background, they can be held up in court.

· Lucy v. Zehmer is an example of what would be upheld, where over drinks Zehmer sold Lucy a plot of land, which he was not intending to really sell, the court cited that previous dealings between the two should signify to the seller that the negotiations were serious. 
· Leonard vs. Pepsi is an example of what wouldn’t be an offer-- where Leonard tried to purchase a harrier jet with Pepsi points as advertised on TV, and the court held that it was clearly not a serious offer to buy this item. . 
Offer and Acceptance in Bilateral Contracts
· Bilateral K: Formed in the exchange of mutual promises. Offeror makes and offer to exchange performance and offeree accepts by making a promise to perform.  

· Rst. 2d §22 (MA): Mutual ascent is created when one party offers and one accepts. There may be MA even if the offer, acceptance, even though the moment of formation can’t be identified. 
· Rst. 2d §24 (Offer): An offer is the manifestation of a willingness to enter into a bargain such that the other person understands that their assent to the bargain is invited and will conclude it. 
· Rst. 2d §26 (Not an offer): Manifestations of willingness to enter into a bargain is not binding if the person that the willingness is directed to has REASON to know that the bargain will not conclude until he has made further ascent. (example Lonergan case)
· ADS: Ads are not an offer unless there is language in the ad that invites taking action without further commitment. A catalog is not usually seen as an offer unless there is additional language. Also ads, that may have over acceptance issues may not be construed as offers. (Lefkowiz fur coat 1$ case first come first served = offer with amount and quantity). 
· Lonergan v. Scolnick: Defendant advertised a piece of land in the newspaper, which the court held was an invitation for an offer, and had written correspondence with a potential buyer sending a form letter, confirming some deal terms, and telling Plaintiff he anticipated selling the property within a week, and did so. Plaintiff claimed he had an option to accept with the week language, but the court held there was never an offer given by the seller, and as such Plaintiff was not entitled to recovery. The court held that OBJECTIVELY, the seller did not intend to be bound. Also, Mailbox rule, acceptance was sent too late to constitute within the option.  
· Rst. 2d §27 (Contract contemplated): Manifestations of ascent are sufficient to conclude contract if parties also manifested intention to prepare and adopt a written memorial. 
· Rst. 2d §36 (Termination of Offer): May be terminated by rejection, c/o, lapse of time, revocation, death, also by a non-occurrence of any condition of acceptance under the term of the offer. 
· Rst. 2d §38 (Rejection): An offeree’s power of acceptance is terminated on rejection of on offer unless otherwise stated (in an option) by the offeror. A manifestation of intention not to accept is also a rejection, unless the offeree says they will continue to consider under an advisor. 
· Rst. 2d §39 (Counter Offer): A Counter offer if an offeror made by an offeree back to the offeror that features a substitute bargain. An offeree’s power of acceptance is terminated unless otherwise stated by offeror. 
· Normile v. Miller: Miller listed a house and received an offer by Normile that had an option window, they send the offer back signed with changes, and the plaintiff thought the option window still applied though expressed dissatisfaction with terms. Miller sold the house to someone else. Plaintiff accepted the counter offer despite being told by the realtor the house was sold to someone else, and sued the defendant for the house. The court held that the purported acceptance was a counter offer, and that because the option language was not altered to direct towards Normaile, it did not apply, therefore there was no option. 
· Rst. 2d §40 (Rejection): Rejection or c/o by mail or telegram is not effective until received by the offeror. 
· Rst. 2d §43 (Indirect revocation): Revocation is valid when an offeror takes definite action inconsistent with an intention to enter into the propsed agreement and the oferee acquires the info reliably to that effect
· Rst. 2d §50 (Acceptance): Acceptance is the manifestation of the offeree’s assent to the terms of the offer.
· Acceptance may be terminated by REJECTION, COUNTER OFFER, LAPSE OF TIME (as determined appropriate), REVOCATION, DEATH or INCAPACITY OF OFERROR, as well as Indirect communications of offerors revocation to offeree (Normalie case) Exception in option K scenarios. 
· Rst. 2d §59 (Acceptancy varying offer): Acceptance with a change in terms is called a purported acceptance and is actually a counteroffer, not acceptance.  
· Counter offer terminates the power of acceptance on the original offer and turns the offeree to the offeror. 

· Rst. 2d §60 (Offer Master): The offeror is the master of the offer and can specify in which the offer must be accepted.   
· Rst. 2d §63 (Time when acceptance takes effect): Acceptance is effective as soon as it is out of the oferee;s position, without regard of weather it reaches the offeror except an acceptance by an option K is not operative until received by the offeror. 
· Mailbox Rule: Unless stated by offeror as acceptance on receipt, the mailbox rule states that acceptance is made on placement in the mailbox (on dispatch). This rule is less important today with instant communications like email. EXEPTION, if there is an option associated with the offer, acceptance is based on RECIPT. 
· Revocation in mailbox rule is on receipt. (this is done to protect the oferee from revocation)
· Rejection is on receipt
· Option K makes acceptance on receipt. 
· Requires that acceptance is done in manner or medium invited by offer. Offeror can also specify that acceptance is based on receipt not on sent (opp of mailbox rule. 
· IF OFEREE SEND REJECTION THEN ACCEPTANCE: Whatever gets there first is effective. 
· IF OFEREE SEND ACCEPTANCE AND LATER REJECTION: Acceptance is binding unless rejection gets there first AND offeror detrimentally relies on the rejection.
· Rst. 2d §69 (MA and Consideration): Silence to an offer is not an acceptance unless: Offeree gets some sort of benefit to service, if the offeror has stated that silence is acceptance, and if previous dealings are such that the offeror would accept rejection to mean a written rejection. 
Option Contracts Law
· An enforceable Option K requires an offeror to hold open for the period of time specified in the option (restatement 2 25)
· Common Law states for an option contract to be enforceable there must be MUTUAL ASSENT and SEPARATE consideration. 
· Rst 87: An offer is binding as an option K if it is in writing, is signed by the offeror, recited a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time. 
· Options must be included separately from a K if they are to apply to that K, or beincluded in it when it comes to extending agreements (walker v. Kieth). But is not enforceable unless the underlying k is formed. 
Offer and Acceptance in Unilateral Contracts
· A Unilateral Contract is one that is accepted by performance only, not another promise. 
· General Rule of unilateral K’s: SPECULATIVE PERFORMANCE” (things that may not be accomplishable)—common examples are Commissions bonuses, rewards, prizes, and SOME advertisements. 
· Izadi v. Machado (Gus) Ford, Inc: Plaintiff tried to purchase a car with a trade in and a specific amount of money based on an advertisement in the paper that appeared to create this offer, however had misleading information on the page. The court held that despite repugnant information, the overall message must be reconciled, and that upon reconciliation they found that the ad appeared to be an offer with specific terms of sale that needed no additional action for acceptance. The court held that deceptive advertising should be held at the perceived offer not the intended and that a contract was formed based on the perceived (despite small language to the contract).

· Rst. 2d §32 (Invitation of promise or performance): In cases of doubt, an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance as the offeree choses. 
· Rst. 2d §45 (Unilateral Revocation): If an offeree has begun performance to a unilateral contract, this is part consideration and makes the offer irrevocable by the offeror so long as part performance began within the timeframe specified In the offer, and if there is no timeframe than within a reasonable amount of time. EXCEPTION is that offeree can keep the right the revoke by expressly stating so. This makes offer irrevocable but is NOT an acceptance. Acceptance is the completion of the performance. Offeree can abandon performance at any time, and has no duty to complete performance. 
· Rst. 2d §62 (Starting performance): When an offer invites someone to choose between promise or performance, the tender of beginning of the invited performance is an acceptance by performance. Such an acceptance operates as a promise to complete performance. 
· Reserve the Right to Revoke: Offeror can explicitly reserve the right to revoke at any time (RJR case, University of Washington Case). 

· Sateriale v. R.J. Reynolds Tobacco Co: Reynolds, owners of Camel cigarettes, ran a program from 1991-2007 n with people could collect coupons called camel cash from their packs of cigarettes and exchange them for various camel branded goods. They sent a note early 2007 that the program would be discontinued in late 2007, and everyone who tried to redeem their camel cash couldn’t because there was no product. Because camel greatly benefitted from this the court went to great lengths to find contract formation, and remanded for further review under the guise that there could be ground for promissory estoppel since the company benefited from collectors who could not redeem, as well as the notice of ending the program could constitute a waving of the right the terminate the program at any time. 

Tree of restatements for offer revocability/ acceptance:
· 32 (is it offer to promise or perform?)
· 45 If Unilateral, beginning performance makes offer irrevocable, but is NOT an acceptance.

· 62 If either, beginning performance is an acceptance, and makes offer irrevocable. 

Three types of Law under Unilateral Contracts (Bridge hypo)
· Common Law: “Free revocability Rule,” Offeror can accept any time until offeree accepts by completing performance. Until one crosses bridge completely, revocable. 
· Restatement: IF an offer can only be accepted offer by performance
· Case Law: “Substantial Performance Rule,” Offeror can revoke until the offeree has made substantial performance. (Cook case). 

· Cook v. Coldwell Banker/Frank Laiben Realty Co: Cook was a real estate agent whos company instituted a bonus structure based on commissions. The agency, cook, stayed with the company through the new year, as her boss told her that’s when she would need to stay until to get the contact. She took a new job and the previous company refused to pay her bonus, but the court held because there was substantial performance she was entitled to her bonuses by way of a unilateral contract. 
Postponed Bargaining: The “Agreement to Agree”
· In common Law AND MAJORITY VIEW, parties have to agree on all material terms for a court to enforce a K, however in some cases if there is an agreement to agree and a subsequent failure to finalize the agreement, but it is sufficiently defined, the court may supply a term that is reasonable in a dispute. 

Common recurring incomplete bargaining problems: 

· Agreement to agree: parties have agreed on some terms but have specified one or more terms that are being left open for future negotiation
· Walker v. Keith: Walker filed a complaint against keith because plaintiff had been leasing a piece of defendants land for 10 years, with a lease that had undecided upon terms, and no mechanism, for the price of a renewal. Trial court decided to make up a number and uphold the contract, but the appeals court reversed that ruling because there was not enough mechanism in the agreement to make a reasonable ruling based on it alone, and a court should withhold it’s jurisdiction unless there is a degree of certainty in the terms of the contract. 
· Formal Contract Contemplated: Parties have agreed on the major (MATERIAL) terms of the agreement, but have not completed the process of creating a major agreement. EX: A LOI. 
· Quake Construction, Inc. v. American Airlines, Inc.: American Airlines verbally awarded Quake construction the General Contractor job for a renovation they were doing at ohare airport. Before the subcontractors would begin preparing for construction, they wanted to see the final contract with Quake and American, and to just get started because there was a short turnaround, AA provided a LOI, that said they got the job, however also included a term that the LOI was in no way binding. The court held that the LOI was ambiguous in it’s intent, as it stated it can terminate the agreement if they couldn’t agree to final terms, but the conduct of the parties was such that they needed the work to be done immediately. 
· A LOI that states formal contract contemplated does not necessarily render prior agreements mere negotiations, nor does what is recited in the LOI alone that an agreement was yet to come would defeat. We also need to see conduct. 
· Possible outcomes to a LOI: (1) K formation even though formal k never executed, (2) no k formation because no formal writing executed, (3) Agreement to bargain only in good faith toward the completion of the bargain. 
· How to draft an LOI: (1) address consequences of failure to execute a formal K, (2) Draft so LOUI is clear on intentions re underlying K, (3) Draft so LOI is clear re: weather parties are bound to LOI, 

· Rst. 2d §27 (Formal k Contemplated): Manifestations of ascent will not be precluded from being legally binding just because in the manifestation it alludes to a formal k to be created. 
· Rst. 2d §33 (K Formation): K formation requires that the terms of the K are reasonable certain meaning that it is possible to determine: Weather there has been a breach, and an appropriate remedy for the breach. Therefore, open or uncertain terms may indicate lack of assent to be bound. 
· Rst. 2d §204 (Open Terms): When parties to a bargain sufficiently define a K but have not agreed to an essential term, the court may supply terms which is reasonable to the circumstance. This is the modern trend. 
· General common law rule though is the court can only uphold incomplete K’s with all terms sufficiently negotiated, as demonstrated by the case. 
· We look to the 4 corners of the paper, and if there are missing terms we look to conduct. 

· UCC §2-204 (3) (Gap Fillers): Supply open terms when the parties to an otherwise enforceable K have not agreed about certain terms (price, mode of delivery, Place of delivery, time of delivery, time and place for payment). No UCC gap for Subject matter of K or Quantity term. 
· UCC §2-305  (Price Term): Open price term will not prevent enforcement of K if parties intend to be bound, if parties fail to agree, a court may decide a reasonable price, if one party has the power to fix the price, she must do so in good faith. 

· If the parties provide that they only intend to be bound if there is a reasonable price, and there is none, there is no K. 

B. Consideration
Considerations legal functions is to show evidence that a K occurred, ensure deliberation in making a k, and mark or signal legal enforceability of a claim. No consideration, no K. 
· Modern definition of consideration: bargained for exchange of a promise/ return performance
· Traditional Consideration tests: 
· Consideration Benefit Detriment (minority view): benefit to the promisor or detriment to the promise’
· Detriment: Promisee does or promises to do something (or not do something) that promise was under no legal obligation to do so (or not do so)
· Benefit: Promisor obtains or is promised something in which promisor has no prior legal right

· Pennsy Supply, Inc. v. American Ash Recycling Corp. of Pennsylvania: Plaintiff Pennsy was contracted to repave a school. The pavement required a special aggregating material which a recycling company, American Ash would give the contractor for free if they would dispose of it. Penssy used Ash’s aggrite, and the pavement didn’t hold up and they needed to do it again/ Pennsy sued American Ash for breach of contract, and the court heald that there was a breach of of an agreement as there was a promise that conferred a benefit to American Ash. Through the disposal. 
· BFE test (Majority View): Consideration is the reciprocal conventional inducement each for the other (quid pro quo)
· Hamer v. Sidway: Plaintiff Hamer acquired the right to 5k plus interest promised to William Sorty by his uncle for not using tobacco, gambling, or swearing until he was 21 years old. Upon turning 21, William said he completed the task, and wanted t receive his 5k, to which the uncle said he wanted to hold on to it plus interest until he is a bit older. The money never transferred and on the uncles death, Hamer tried to recover the owed amount. The court held that she was entitled to the money, despite claims of no consideration by the defense, they did find consideration because Story forwent a right in exchange for the promise, a detriment. 
· Rst. 2d §77 (Illusory Promises A promise or apparent promise is not consideration if by it’s terms the promisor reserves a choise of alternate performance unless:
· Each of the alt performances would have been consideration for the bargain

· Atleast one of the choices is consideration, and there is the substantial possibility that the alternatives would be eliminated before action. 

· However a party who makes an illusory promise may still accept the offer by performance and the DUTY OF GOOD FAITH often converts an otherwise illusory promise into consideration. 

· Rst. 2d §79 (Adequacy of Consideration): If an adequate consideration is met, there is no additional responsibility of a benefit to the promisor, or a mutuality of gain. General rule of weighing the adequacy of consideration: the court will not weight the adequacy of consideration.
· Rst. 2d §81 (Consideration as Motive or Inducing Cause): The fact that a promise does not of itself induce a performance or return promise does not prevent the performance from being consideration for the promise.  
· Promise v. Conditional Gift: an enforceable promise supported by consideration and unenforceable conditional gift which takes the form of a promise but is not supported by consideration. A Conditional gift is not enforceable (Williston’s tramp, the walk to a store to get the coat is not consideration). 
· To make a donative promise enforceable 100%: give to them while alive, or give in a trust unless there is RELIANCE involved it he promise. 
· Effect of “recital” of consideration in promissory note—as a legal matter, recital creates a rebuttable inference of consideration, but does not conclusively establish consideration, the facts are relevant.  
· Dougherty v. Salt:  Plaintiffs aunt visited her nephew and felt compelled by his good demeanor to write him a rpmoissory note that said he would receive $3k upon her death. She died, and the administraitor of the estate refused to make the payment. The court heald that there was not proper consideration on behalf of the aunt. Past actions do not count, nor does nominal consideration. This court found there was no consideration to consistute a detriment in the benefit detriment test. Courts do not question the adequacy of consideration, but a sham consideration is not consideration at all. Recital creates a rebuttable inference of consideration, but does not conclusively establish consideration. 
· To actually give a gift one must present the executed gift, give the gi  tin a trust, or testamentary gift. Otherwise no enforceable K to pass things along. 

· Exception: When there is reliance by the promise on the promise
· Courts do not question the “adequacy” of consideration, but a sham recital of consideration is no a consideration at all. However should there be consideration that is grossly inadequate, shocking, by way of incapacity, fraud, and undue influencer it is not upheld.
· Past Performance: Past performance is not ground for consideration of a K
· Plowman v. Indian Refining Co.: When the economy took a turn a refining company needed to reduce its overhead and did so by removing employees. They fired a number of different long time workers, but as a parting gift agree to pay them ½ of the salary for the rest of their lvies. However because the written agreement stated that the ½ salary was for loyal service over the eyars, it is an aexmaple of past performance and there is no consideration to make a K. They tried to argue the act of coming and picking up a check constitutes consideration.. however this is like wilistons tramp… where the act of getting the coat is not consideration, but rather it is a conditional gift. 
· Pre-Existing Duty: A pre-existing duty is not consideration for an agreement.
· Duty of good faith LIMITS PROMISORS DISCRETION REGARDING AN OTHERWISE EMPTY PROMISE

· Converts promisors illusory promise into consideration for a return promise

· Satisfaction classes: promisors duty is conditioned on being satisfied. GF limits the discretion of even a subjective std of satisfaction. 

· Quantity term of output or purchase: (as much as can be made or bought reasonable)

· Acceptance by performance. 

· This consideration issue arises in the context of an attempted modification of a K. 

· Marshall Durbin Food Corp. v. Baker: Baker was an employee of MDF, and the company was going through leadership changes. To retain one of their top talents, the head of MDF before he got sick make a K that stated that he only had to stay at the company as long as the person making the K was there, and if not, he was entitled to early retirement with pay. MDF argued this was not enforceable bc both promises were illusory. However he court held that the recital of consideration create a rebuttable presumption of consideration and MDF did not rebut the consideration. Also the court rejected the Illusory promise argument because while the promise was, baker still accepted the promise by performance. And baker acceted by continuing to work at MDF. Also there was consideration to MDF’s promise bc baker provided a benefit to promisor, MDF. 
· HOW TO ANALYSE A promise V. Conditional Gift: 

· Start with the BFE, if no consideration go to the Benefit detriment test. 
· There is no consideration if the promise is exchanged for a Sham or nominal consideration, or a grossly inadequate or shocking consideration. This is related to K formation defenses based on status or conduct.
· Rsmt 71 Comment: A mere pretense of bargain does not suffice as where there is a false recital of consideration or a merely nominal consideration. 

· Formality is not essential to consideration, nor does formality supply consideration where the element of exchange is absent. 

· Disparity in value signals that a purported consideration was not bargained for but a mere formality and a possible sham.  

· Dohrmann v. Swaney: Neighbor of an elderly woman went to great lengths to get ahold of her property and estate, including trying to formally be adopted. The plaintiff got the neighbor to sign an agreement that in echange for helping her family name live on since she didn’t have any kids, the plaintiff would receive the property and money. The court found that as the consideration was deemed grossly inadepquite. The names were only middle names and hardly used. Therefore this is a sham consideration. 
· Illusory Promises: A promise that in substance requires nothing of the promisor.
· An illusory promise is not consideration and a promise made in exchange for an illusory promise is unenforceable but:
· A party who makes an illusory promise may still accept the offer by performance &
· A duty of good faith often converts an otherwise illusory promise into consideration. 
· There is an implied duty to act in good faith in ever K. Duty of GF: 
· Limits Promisor’s discretion regarding an otherwise empty promise
· Converts a promisor’s illusory promise into consideration for a return promise
· Often makes K’s with otherwise illusory promises enforceable under K law. 
· Ways in Which Illusory promises can become satisfaction:
· Satisfaction Clauses are one way that illusory promises can become consideration
· K Standard for satisfaction can be objective (the favored interpretation) or subjective

· GF limits discretion even if subjective standard

· Output K’s and requirement K’s

· Quantity term = seller output or buerys term is “requirement”

· Exclusive dealing K: for exclusive dealing in a certain good; e.g. Sekker may be the exclusive promoter/ distributor of the goods. 

C. Contract Formation Under Article 2 Of The Uniform Commercial Code
· The UCC governs the sale of good in K’s, and where there are gaps CL applies. 
· To find if a K is UCC or CL, you would use the predominant purpose test. Is the sale of goods the more significant aspect of the transaction? Alternative is the gravamen test, which looks at each item of the K and decides if it is a good or service.
· Jannusch v. Naffzinger: Plaintiff sold a fair concessions business to the defendant, who put 10k down and was going to pay 150k for the value of the items. In the sale, the previous owner was also supposed to help operate the business as a consultant. The defendants tried to return the equipment stating that they didn’t have an agreement after they found the business to not be as profitable as they thought. The court found using the predominant purpose test that this K was predominantly for the sale of goods therefore it is governed by the UCC. Because the agreement was oral however, it is in violation of the statute of frauds, however this is an exception because there was part performance, the transfer of goods. They court found that the
· UCC 1-103 (Construction of UCC): If there is something not covered, and not a gap filler law, then CL + restatement apply. 
· UCC 2-102 (Scope): The UCC applies only to the sale of goods, not securities.
· UCC 2-104 (Definitions): Merchant means someone who deals in goods of a specific kind, and has knowledge. Between merchants means agreements between two merchants. 
· UCC 2-105 (Definitions of Goods): Goods means all things (including specially manufactures goods) which are moveable. Good also means unborn crops and young. Goods that don’t exist already are future goods, and a K would be governed by the UCC as a purported present sale of future goods
· UCC 2-106 (Definitions of agreement): An agreement is any sale of goods between merchants, merchants and non-merchants, and non-merchants for present or future goods. Termination occurs when a term of the K allows the ending of the agreement. Cancellation occurs with a breach of a K. Unclear if it applies to licenses or IP. 
· UCC 2-204 (Formation in General): A K for the sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existing K. Even if a moment of making is not found, there still may be a k. Even if there are indefinite terms, a K for a sale of goods does not necessarily fail if it can be reasonably certain basis for giving an appropriate remedy. 
· UCC 2-205 (Firm Offers aka UCC option K): An offer by a merchant to buy or sell goods in a signed writing that gives assurance that it will be held open is not revocable for lack of consideration during the time stated, and if no time is stated than a reasonable time not to exceed 3 months, but must be separately signed by offeror. 
· UCC 2-206 (Offer and acceptance in formation of an option K): Unless otherwise unambiguously indicated, an offer to make a contract shall be construed as being acceptable in any many and by any medium reasonable in the circumstances. 
· Any order for prompt or current shipment will be construed as inviting acceptance by prompt shipment of goods or like goods so long as the seller notifies the buyer that its an accommodation to the buyer. 
· When the beginning of perf is acceptance, if a seller has not accepted in a reasonable time, the offer can be deemed as lapsed. 

· UCC 2-207 (Additional Terms in Acceptance or Conformation): A definite expression of acceptance or a written conformation which is sent within a reasonable time operates as an acceptance even if there are additional or different terms…. UNLESS acceptance is expressly made conditional on assent to the additional or different terms. 
· Such additional terms are proposals for addition to a K… if not between merchants they are not added. If between merchants such terms become part of the K unless: the offer expressly limits acceptance to the terms of the offer, they materially alter, or notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 

· Conduct by both parties which recognizes an agreement is sufficient to establish a K for sale, although the writings of the parties do not otherwise establish a K. In such case the terms of the K consist of those terms of the writing plus any supplementary terms incorporated under any other provisions. 
Battle of the Forms

· Common Law: Mirror image rule: a purported acceptance with a term that varies from the offer is a rejection of the offer, not an acceptance and is a c/o by the oferee. 

· The Last Shot Rule: Terms of the last form sent (c/o with varying term) control the counterparty either

· Explicitly accepts the c/o or does no explicitly accept the c/o but accepts by performance. 

· Princess Cruises, Inc. v. General Electric Co: In this case GE and princess cruise lines entered an agreement for princess to provide parts and service the parts of their ships. There was an issue where service provided was not satisfactory and caused a princess ship to miss a cruise season. Princess sued GE for damages because of this issue, but GE claimed that they were not liable because the final price quote included a limit of liability clause that made the max liability the value of the k. The court found that using the predominate purpose test, that the K was for service, not goods, and therefore the final quote was the final agreement the last shot and mirror image rules apply. 

· UCC 2-207: Permits varying purported acceptance, in some cases allows the term to be a part of the K (diff than last shot rule). 

· If terms are different not additional written, we apply the knock out rule. If additional terms then we see if they are merchants, if so, if there is a material altercation, not added to K, if not than added to K if there is not express communication before or after that there is no agreement to the term. 

· In an oral agreement is made and then later a written memorial is created, if the terms are different in the written, they are not in K—if additional terms but not merchants, not part of K, if merchants and materially alters K, there needs to be assent to add to k, if confirmation comflicts with eachother and oral k, conflicting terms are out and UCC gap fillers are applies. 

· Acceptance cannot be expressly conditional in this circumstance bc there is already an oral K.

· Different term outcomes

· Can be analysed the same way as additional terms

· Can be subject to knockout rule which would eliminate both terms and use gapfiller or no term

· Or the literalist approach which ouwld yield no terms. 

· When a written confirmation follows an oral agreement, if there are different terms, the oral agreement terms stand. If there is an additional term apply 2207 between merchants. If different between 2 WC, then knockout rule. 

· The Unless Clause: The difference between a purported acceptance and a C/o in the UCC is the use of the Unless clause, which states that the K is not binding unless they other party agrees to the additional terms. 

· Brown Machine, Inc. v. Hercules, Inc: Herculese was a manufacturer of cool whip bowls, requested a quote from brown to make a piece of machinery for them. Brown submitted a price quote with an indemnity clause. Herculese called to dicker over payment terms. Herculese them places a written PO with limitation to its terms and no ideminifaction provision. Brown then sent an ideminifcation term on an invoice from the PO. Brown shipped the machine. Brown was sued by a former herculese employee who got injured using the machine. Brown sued Herculese for ideminification to the suit, the court found there was no indemnity clause because the language in the invoice did not include the unless clause and therefore, the original terms from Herculese apply. Also the original indemnity is not part of the K bc a price quote is not an offer. 

· A proposed altercation in an acceptance is material and therefore not part of a K if it would result in surpise or hardship to the counter party. 
· Surprise is based on the reasonable expectations in light of common practice and usage. Would a reasonable mechant have consented to the term? If a term is widley used its inclusion should not be a surprise. 

· Hardship is an unbargained for burden on the reasonable expectations of the other party. 

· Burden of proof that a K was a marital breach is on the party trying to exclude the language.  

· EX of clauses that would materially alter a K:

· Negating std warranties such as merchantability or fitness for a purpose

· A clause requiring a guaranty of 90% or 100% deliveries when trade allows greater quantity leeways.

· A cause reserving the power to cancel upon a buyers failure to meet an invoice when due
· A clause that requires complaints to be made in a time materially shorter than customary or reasonable. 

· EX of clauses that would not materially alter a K:

·  Clause that slightly enlarges a seller exemption due to supervening causes beyond their control

· A clause fixing a reasonable time for complaints within customary limtis

· A clause providing interest on overdue invoices, or affixing credit terms
· C clause limiting the right of rejectionthat is customary by trade. 

· Paul Gottlieb & Co., Inc. v. Alps South Corp: Gotlieb created fabrics for Alps who created knee braces for its customers. When Gotlieb changed a type of fabric in the material used in the braces, the braces Alps made deteriorated quicker, and cause alps to recall the product. Alsp sued Gotlieb for consequential damages, but gotlieb contended that there was a limit of liability on the sales form he provided. Alsp never red the language, which the court held was not an excuse. Also the court found that only thing that would exclusive he language would be the proof of either hardship or surprise. Gotlieb did not know what the fabric was used for so there was no reasonable way for them to know that it would cause surprise, nor hardship. Therefor they are not liable. 
D. Electronic and “Layered” Contracting
Shrinkwrap terms:  

· Seller’s contract terms are provided inside packaging for a product, which often is “shrinkwrapped” in plastic. 

· Sometimes there is a notice on the outside of the package that warns the buyer: (1) the seller’s terms are inside the package; and (2) keeping the product constitutes the buyer’s acceptance of the seller’s terms.

· Buyer typically is given a limited opportunity (e.g., only a certain number of days) to return the product if the buyer is unwilling to consent to the seller’s terms. 

· In effect, the buyer of a shrinkwrapped good makes 2 separate contracting decisions. 

· The buyer decides to purchase the good, in exchange for payment. This decision is made without regard to the seller’s boilerplate terms.

· When the buyer unwraps the good and can see the seller’s terms, the buyer makes a second decision, whether to assent to the seller’s terms. 

· Dell inc case. 

Clickwrap (aka clickthrough) terms

· Seller’s terms are provided to the buyer during the buyer’s purchase of a good. 

· To continue a pending purchase transaction, the buyer may be required to “agree” to the seller’s terms (either by checking or initialing a box). 

· Some seller’s require the buyer to click through to the seller’s terms before allowing the buyer to check or initial the box.

· Feldman v. Google.: Plaintiff contended that google should pay him back for fraudulent adsense clicks. To actually set up the account the plaintiff needed to actually say he ascended to the terms, and click through them. The court found that this was formal enough ascent to the agreement. 
Browse wrap terms

· Internet provider’s terms of browsing an Internet site are provided on the provider’s website. 

· Users of the site typically can locate the terms by navigating around the site and clicking on links. Users of the site typically are not required to check or initial a box to indicate the users’ consent to the terms. The site typically states that using the site itself constitutes the users’ consent to the provider’s terms.

· Must have actual and constructive knowledge of the terms per overstock case. 

· Specht v. Netscape: Ps downloaded software from Netscape’s site Netscape’s Terms & Conditions included an arbitration provision. Site did not require that Ps check “I agree.” Netscape did not establish that Ps:were actually aware of or  had reasonably adequate notice of Netscape’s Terms & Conditions The court Held: Ps did not assent to arbitration term

· Hines v. Overstock. com, Inc.: Plaintiff purchased a vacuum cleaner on overstock.com and tried to return it upon return was chared a $30 restocking fee. Upon suit the defendant moved for arbitration in SLC as was stated on the terms and conditions of using the site at the bottom of the page. The court found it was not obvious enough that the user would have actual or constructive knowledge of the terms. 
Conceptualizations of FORMATION of electronic contracts:

1.
MAJORITY VIEW. 

Examples: ProCD and Hill v. Gateway cases [Easterbrook]

· ProCD:  held that Buyer was bound by an agreement that was included in software packaging and later appeared when buyer first used the software
· Hill:  Held a Buyer can accept and be bound by terms and conditions packaged with a product if the consumer is given the opportunity to reject the terms by returning the product and chooses not to do so.
· Conceptual approach to K formation: 

· Seller makes an offer by promising to ship/providing product/shipping product (with seller’s terms and conditions in packaging or otherwise provided to buyer);

· Buyer accepts by keeping the product after seeing the seller’s terms/conditions. 

· Under this conceptualization of formation, UCC 2-207 does not apply, because there is just 1 form (the seller’s “offer”) – hence there is no “battle of the forms.”
· Buyer is accepting not only the product, but all of the seller’s terms also. There is 1 form, provided by the seller, and that form dictates the terms of the contract. 
· Timing of formation: Courts adopting this approach often conclude that the contract is fully formed at the moment in time when the buyer keeps the product past the stated return period.

· [UCC 2-207 CAN apply with only 1 form (e.g., if the form is a written confirmation that contains terms additional to or different from existing oral contract), but UCC 2-207 doesn’t apply if the seller’s terms are the OFFER and the buyer accepts all of those terms, because there would be no additional/different term.]

· An Alternative View: sometimes conclude that the formation occurs in steps over time, using the term LAYERED CONTRACTING:  (1) buyer accepts the offer to buy the product, not knowing of all of the seller’s terms/conditions and (2) buyer accepts the seller’s terms/conditions by not returning the product during the return period specified by the seller
· DeFontes v. Dell, Inc: Plaintiffs contend that Dell unreasonably charged them a tax for a service they received when purchasing a computer even though tax may not be applied. The terms of the agreement said that the case must be held via arbitration, and the plaintiffs pushed such that there may be a class action filing. The court found that in the shrinkwrapped terms, there was no explicit language that stated how one could reject to the terms (returning th product) Because of that, the K was not binding. 
· Contract formation occurs when the consumer accepts full terms after a reasonable opportunity to refuse them
.

MINORITY VIEW.

Examples: Klocek v. Gateway.

· Step-Saver:  held that a licensing agreement affixed to the packaging constituted a proposal for additional terms that was not binding unless expressly agreed to by the purchaser
· Klocek:  Buyer’s act of keeping the computer past 5 days was insufficient to show Buyer agreed to the Standard Terms
· More traditional conceptualization of formation:  Buyer is the offeror, and Seller is the offeree. 
· Seller accepts buyer’s offer by promising to ship/providing goods/shipping goods/taking payment. Contract is fully formed when seller accepts, for example by performing. See, e.g., UCC 2-206.
· If the contract is based on the parties’ conduct -- not based on writings, UCC 2-207(3) applies.
· If the contract is based on writings, when the seller later discloses additional seller terms to the buyer, the seller’s terms would not be part of the contract if the buyer is a nonmerchant. UCC 2-207. 
· In a sale between two merchants, the additional term is a proposal for inclusion and must be analyzed under 2-207(2).
· If the contract is oral (oral offer and oral acceptance), followed by seller sending the buyer a written term sheet:
· The seller’s term sheet would be a written confirmation of the terms of the oral contract.  
· If the seller’s term in the confirmation is different from the terms of the oral agreement, the seller’s term is not part of the contract.  
· If the seller’s term in the confirmation is additional to the terms of the oral contract, analyze the additional term under 2-207(2). (Term is not part of the contract if one party is a nonmerchant and that party does not assent to the term.)
Automated contracting

· Parties may use technology designed to execute transactions automatically.
· Under the objective test, the party has manifested contractual intent by setting up a process for automated manifestation of assent.
Liability in the absence of bargained for Exchange

Promissory Estoppel
· Promissory estoppel is an alternative theory of recovery when the answer to question 2 is no. 
· Recovery may be specific relif, damages, or restitution. 
Checklist for § 90 requirements:

1. Promise 

2. Reliance on promise was reasonably foreseeable by the promisor

3. Actual “detrimental” reliance on the promise; and 

4. Injustice can be avoided only by enforcement of the promise.

Promises Within the Family
· A promise does not need to be explicitly made but can be inferred from conduct. 

· Harvey v. Dow: Plaintiff sued her parents for promissory estoppel even though there was no formal K that they would give her a deed to the land which she had built a house. There was no evidence of the promise other than she had used her own money to build the house, and the parents had assisted in building of the house. The relationship soured and eventually the parents said they would not give the land to the daughter. Court found that she was entitled to the property base don her reliance on the parents promise to give the land. 

· The promise here is inferred by conduct. 

Promises in a Commercial Context
· Katz v. Danny Dare: Defendant Danny Dare company made an inducement of a payment for life to an employee who had been injured on the job but that the company didn’t want to fire because the president of the company’s sister was married to him. Katz took the inducement, and ended up being able to recover from his injury and continue to work. Dare tried to stop paying Katz, but the court found that because Katz relied on the promise to his detriment (the detriment being him retiring from his position), the promise should be binding.

· Had he been fired, and not retired, there would be no reliance as this would be a gift.  
Pre Acceptance reliance

· Rsmt 87(2): “An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option [K] to the extent necessary to avoid injustice.”
· Requirements: there was an offer, oferees reliance on the offer was reasonably forseeable, and there was an action or forbearance by the offeree. 
· Berryman v. Kmoch: Defendant berryman entered into an option k with plaintiff Kmoch, which in exchange for $10, berryman gave kmoch the option to purchase a property in Kansas. In the option time kmoch tried to find investors to purchase parcels of the land before he purchased it. The consideration of 10 bucks was never paid, and Berryman recended the option. The court found that this was not an example of promissory estoppel or pre-acceptance reliance because berryman didn’t have any idea that Kmoch was trying to find buyers, nor did they have an agreement that that was what he was going to do. There was no K formation. 
Situations when an offer may be irrevocable:
· Option K cL: rstm 25/17, 87(1)

· Rst 45: Unilaterl K + part Perofmrance

· UCC 2-205 (merchants firm offer)

· Pre acceptance Reliance

· Drenen v. Star Paving Co. (majority view): Star paving co gave a bid to do paving work in a bid to Drenan. Drenan used the quote to star paving and won the overall bid. Star paving miscalculated their quote and said they couldn’t do the work at the price quoted. Drenan tried to find a lower price and couldn’t match the original quote, and as such sued Star for the differences. The court found the use of pre acceptance reliance was reasonable, and that star could have reasonably expected Drenan to use their quote. Therefor they should pay the difference. Section 45 does not apply bc it only applys when ambigious if the offer can be accepted by promise or performance. This would rule the opposite way if it was obvious there was a mistake in the quote. 
· Pops cones v. Resort: TCBY franchis owner went into lengthy negotations with a resort owner to move their franchise location to that area. Resort owner allowed franchis totest how sales were over the summer, and promised to work out a elase. Franchis owner let the lease expire at the promise of the resort that a lease would be created, and it never was. TCBY franchise owner sued the resort for reliance damages—the cost of moving the equipment into storage, setting up a new loation etc, instead of reliance damages which would have been the benefit of the bargain (what they could have made if they had gotten the location. 

· Important to courts is that when a non biz savy person is taken advantage of there is a higher chance of finding reliance, than a biz savy person to a biz savy person.
· Baird (minority view): lenolium case in which plaintif relied on the bid of a lenolium supplier, and the supplier could not supply at the price they had provided. They notified the contractor before they had won the bid, so the court found that acceptance of the offer would only go in to affect if the plaintiff had won the bid and accepted the lanolium bid.
· Rsmt 87 (2)
Restitution

Restitution Terminology and Background

· Goal of restitution: To restore to the transferor the money, property, or the value of property or services that were transferred, when it would be unjust to permit the recipient to retain what was received without paying for it.
· K’s can be implied from conduct… so a nod or gesture can make an implied in fact k. 

Terminology.

· “Implied-in-fact:” based on the conduct of the parties, e.g., where the law implies a promise to pay a reasonable amount for services requested.

· “Implied-in-law:” A legal fiction, created in the absence of evidence (words or conduct) of actual mutual assent by the parties, to prevent unjust enrichment. 

· Credit bureo v. Pelo: Defendant pelo was unruly and threatening to harm himself. He was siezed by the police and admitted to a hospital for metal evaluation. He was notified that he suffered from a mental disorder, but in the future does not need to be hospitalized. He refused to pay his medical bill, even though he signed a form saying he would (albeit under duress). He claims he never consented to the medical service. The court found however, that he was conferred a benefit of the diagnosis, and making sure something bad didn’t happen in the moment. The court therefor ordered him to pay his hospital bill. 

· Restitution is based on “unjust enrichment,” not based on contract. 
· Restatement [FIRST] of Restitution provides:

· Section 1: “A person who is unjustly enriched at the expense of another is subject to liability in restitution.”

· Section 2: “A person who officiously confers a benefit upon another is not entitled to restitution therefor.”

· A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if:

· he acted unofficiously and with intent to charge therefor, and
· the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and
· the person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and
· it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial. 
· Comment b to Section 116:“Knowledge of dissent. There can be no restitution for services or things rendered to a person who refuses to accept the services and who is of sufficient mental capacity to understand the necessity of receiving them . . . . 

· If, however, the person is insane, or if he is otherwise not fully mentally competent, . . . a person rendering necessaries or professional services is entitled to recover from such person under the conditions stated in this Section, although the person expresses an unwillingness to accept the things or services.” 

· Restatement (THIRD) of Restitution provides:

· Section 20: “Protection of Another’s Life or Health-- A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.

· Unjust enrichment under this section is measured by a reasonable charge for the services in question.”

· Section 21: “Protection of Another’s Property.

· A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed.

· UE under this section is measured by the loss avoided or by a reasonable charge for the services provided, whichever is less.”

· Illustration 1: Garage, at the direction of police, tows and stores a stolen car for 10 months while owner is located (and insurance co. is paid owner’s claim); garage can recover from the insurance co. the lesser of (1) its reasonable and customary charges for towing and storing the car or (2) the value of the car.”

· Section 107:“Effect of Existence of Bargain upon Right to Restitution

· A person of full capacity who, pursuant to a K with another, has performed services or transferred property to the other or otherwise has conferred a benefit upon him, is not entitled to compensation therefor other than in accordance with the terms of such bargain, unless the transaction is rescinded for fraud, mistake,, duress, undue influence or illegality, or unless the other has failed to perform his part of the bargain.
Use of Various Terms in KCP Cases and Notes.  

· Courts distinguish between EXPRESS CONTRACTS, “IMPLIED-IN-FACT” CONTRACTS, and “IMPLIED-IN-LAW” “CONTRACTS.”

· CONTRACT (aka EXPRESS CONTRACT):  “Where an agreement is arrived at by words, oral or written.”

· IMPLIED-IN-FACT CONTRACT:  Court implies a promise where the parties’ tacit understanding/mutual assent can be inferred from their conduct (not from their oral or written words).  NOTE: “Implied-in-fact” contract is a “real” contract.

· IMPLIED-IN-LAW CONTRACT, aka QUASI-CONTRACT, UNJUST ENRICHMENT, CONSTRUCTIVE CONTRACT:  Court implies a promise, based on a legal FICTION, solely to prevent unjust enrichment.  “[T]hey are not real contracts and the general rules of contracts [e.g., constitutional rules regarding the right to contract] do not apply to them.” 

· “A contract implied in law is an obligation imposed by the law without regard to either party’s expressions of assent either by words or acts.” 

· Although courts and lawyers sometimes use the terms “Restitution” and “Unjust Enrichment” interchangeably, what we call unjust enrichment is the cause of action that gives rise to the remedy of restitution.

· Courts and lawyers also sometimes use the term “Quantum Meruit” as a synonym for unjust enrichment, but as a technical matter, the term “quantum meruit” refers more specifically to being paid the value of services provided. 

· A “Good Samaritan” cannot recover in restitution because the Good Samaritan is assumed to confer the benefit gratuitously; thus it is not unjust to allow the party who was benefitted to keep the benefit without compensation. 

Restitution in the Absence of a Promise
Elements of an unjust enrichment

· The plaintiff must have conferred a benefit on the defendant.

· The defendant must know of the benefit.

· The defendant must retain the benefit.

· The circumstances are such that it would be unfair for the defendant to retain the benefit without paying fair value for it.

· Commerce v. Equity: Stucco subcontractor worked on a project for a contractor who was working on a project for a larger organization. The middle contractor filed for bankruptcy. The plaintiff equity tried to sue commerce the greater organization, for the payment of their services, but the court found that there was not an actual passing of unjust enrichment, because payments had been made to the middle party, and therefore it is possible the defendant had already paid the services. Further, the stucco provider did not exhaust its efforst to receive payment from the bankrupt party. 
Promissory Restitution (aka “Moral Obligation”)

· General Rule: Past consideration” & “moral obligation” are not “consideration” to make a promise enforceable. 

· Where a promise is made in response to an act or forbearance previously undertaken, the promise cannot have been made as part of a BFE.

· Such a promise is not supported by consideration and thus is unenforceable 

· Cases illustrating this rule:

· Plowman v. Indian Refining Co. 

· Mills v. Wyman: Father promises to pay someone who took care of his son for his services. Court holds that he doesn’t need to actually pay as this was a past service, and therefor there is no consideration. 
· Exceptions: 

· “[T]here must have been some preexisting obligation, which has become inoperative by positive law, to form a basis for an effective promise.  
· The cases of debt barred by the [SoL], of debts incurred by infants, of debts of bankrupts, are generally put in for illustration of the rule.  
Rsmt 86 (with comments:

· (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
· (2) A promise is not binding …
· (a) if the promisee conferred the benefit        as a gift or for other reasons the         promisor has not been unjustly enriched 
· a promise to pay an additional sum for an existing obligation is not enforceable.

· (b) [or] to the extent that its value is disproportionate to the benefit

· Webb v. Mcgowin: Owner of a lumbar processing company was saved by an employee who directed a piece of wood from falling and harming the owner. The employee however was crippled for life. Owener promised to compensate the employee for life and eventually stopped. The court heald that this was a K, even though the promise was based on a past performance because of the material benefit given to the owener. 

· If a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable.

· Note: not all courts have adopted the material benefit rule and Rst § 86.

Defenses to K Formation

The Statute of Frauds

· General rule is orak K’s are enforceable, but some need to be memorializes in writing—this is called the statute of frauds which has been ratified in every state. 
· The statute of frauds is an affirmative defense and must be applied by the defense. 
· Types of K’s that fall under the SOF:
· RST 110: 

· K for the sale of an interest in land/ real estate (and most states include leases that are longer than a year)

· K’s that cannot be logically performed in 1 year
· 1 year rule applies irrespective of the subject matter (not limited to just service K’s)

· Must be logical IE employment k for 10 years is within the SOF, employment for life is not re: anyone could pass at any moment. 

· K’s of no duration or infinite duration are not within the SOF. 

· K’s that will be secondarily responsible for the debt of another (a surety of guaranty)

· K’s of estate executor or administrators to perform descendants obligations

· K’s in consideration of marriage

· UCC 2-201

· K’s for the sale of goods totaling 500 or more. 

· If the SOF applies, the K is unenforceable unless there is either a wirting that satisfies the SOF or an exception that applies to the transaction and take the K outside the statute.

· How to satisfy the writing rule: RST 131: A writing must be made and signed by the party to be charged that reasonably identifies the subject matter, is sufficient to indicate a K has been made between the aprties and states with reasonable certainty the essential terms of the K. 

· How to satisfy the writing rule: UCC 2-201: A writing must be made and signed by the party that is charged (email works), that is sufficient to indicate that a K for the sale has been made between the parties, also the writing must contain the subject matter of the K and quantity term. 

· “A writing is not insufficient because it omits or incorrectly states a term agreed upon but the K is not enforceable under this paragraph beyond the quantity of goods shown in such writing.”
· Exception if BOTH parties are merchants. 
· § 2-201(2): a writing can be enforced against the party who did not sign it if:

· Both parties are “merchants”;
· Within a reasonable time of making an oral K, one of the parties sends a written confirmation to the other,
· Which is signed by the sender and otherwise satisfies the statute as against the sender (§ 2-201(1));
· The recipient has reason to know its contents; and
· The recipient does not give written notice of objection to it within 10 days of receipt.
· Rules on a writing:

· No particular form/formality is required.
· Writing need not be the joint product of the parties or even delivered to the other party.  
· Writing need not have been prepared at the time of contracting.
· “Writing” could be compilation of multiple writings that relate to the same transaction, with at least one part signed by the party to be charged, and parts together stating the essential K terms (Rst §§ 132, 133; Crabtree v. Elizabeth Arden)
· Crabtree v. Arden: Arden brought in Crabtree to be an employee at their company but crabtree did not know the industry well. To protect himself while he learned he asked for an escalating salary over a 3 years. Arden agreed, but after year the second year the raise was not honored and Crabtree sued. The court found that there were multiple pieces of documentation that combined suffices to show a connection between them to create a cohesive writing that showed the agreement and included a signature. The agreement did fall under the SOF to requier the writing, and arden had to honor the increased pay. 

· How to satisfy a signature in the SOF IS THIS FOR UCC?
· Party against whom enforcement is sought must have signed K in person or via authorized age
·  A signature is any mark or symbol placed by the party on the writing with the intention of authenticating it (e.g., initials, letterhead, logo)
· Electronic signature operates as a signature.
· If K is comprised of multiple parts:
· Most courts require that they all appear to refer to the same transaction and at least one part is signed; 
· Some courts require that the signed parts of the writing specifically refer to the unsigned parts.
· CL/ RST exceptions: 

· Rst § 129 Part performance for land; “A K for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the SOF if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement.”
· Beaver v. Brumlow: Plaintiff contended that defended was to sell him a piece of his land. The defendant worked for the land owner, and base don the promise, installed a mobile home and began paying insurance on the property. Defendant tried to create a lease payment agreement instead of a land purchase plan, but the plaintiff began making paments with land payment as the memo. The Court found that enforcement of the K was unequivocably referable bc the land had been taken possession of and improved. Therefore, even though there would normally be within the SOF, this falls into an exception. 
· Most courts limit to situation in which injured party seeks specific performance of oral K.
· Rst. § 129: promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires. . . . (cont’d) (2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

· (a) the availability and adequacy of other remedies, particularly cancellation and restitution;
· (b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
· (c) The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
· (d) the reasonableness of the action or forbearance;
· (e) the extent to which the action or forbearance was foreseeable by the promisor. 
· Alaska Democratic Party v. Rice: Plaintiff left a job to work for the Alaska democratic party based on a promise by the chair person, when she quit her other job the chair person ended up reniging on the job opportunity. There was no formal writing for the job opp which would normall fall in the SOF because it was a 2 year K, but because there was promissory estoppel and reliance on the oral agreement she was entitles to expectancy damages. 
· UCC exceptions to SOF:

· S has begun to make specially manufactured  goods for the B. UCC 2-201(3)(a).
· Payment for goods has been made & accepted, or goods have been delivered & accepted. 
·     UCC 2-201(3)(c); Buffaloe v. Hart.

· Buffaloe v. hart: Plaintiff Buffaloe rented tobacco barns from hart. Buffaloe entered into an orak K to purchase the barns from Hart, and began making improvements to the barn. He ended up finding buyers for the brans after he had begun making payments, though the checks were not cashed, and the hart found the same buyer buffaloe had, and sold directly to them for more money. This would normally fall in the SOF, but is an acception because the goods had already been received. 

· Party charged admits “in his pleading, testimony or otherwise in court” that a K was made. 
· Unclear elements of SOF UCC/ CL overlap:

· Unclear whether the 1-year CL rule applies to UCC sales of goods
· i.e., it’s unclear whether UCC § 2-201 displaces the CL SOF or supplements it.
· If a sale of goods cannot be performed within 1 year:
· And K price < $500, unclear whether K still is subject to CL S of F;
· And if K price ≥ $500 , unclear whether the K would have to satisfy the requirements of both UCC § 2-201 and CL.
· Unclear whether PE can be used to enforce a K for the sale of goods that fails to comply with § 2-201. (Majority view is that PE can be used with UCC.)
The Meaning of the Agreement

· Rsmt 200: Interpretation of a promise or agreement or a term thereof is the ascertainment of its meaning.”

· Different types of Internprestation
· Subjective theory (Raffles v. Wichelhaus) case where 2 boats named peerless cause a k to not be enforceable because it was ambiguous which ship was the correct ship.
· Still applies in a narrow context: Rst § 20
· Objective theory (Holmes & Williston)
· Could result in meaning neither party intended. 
· Modified objective approach (Corbin) (the winner!)
· RST 20 (1): There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

· neither party knows or has reason to know the meaning attached by the other; or
· each party knows or . . . has reason to know the meaning attached by the other.

· Rst 20(2): The manifestations of the parties are operative in accordance with the meaning attached them by one of the parties if
· that party does not know of any different meaning attached by the other & the other knows the meaning attached by the 1st party; or
· That party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the 1st party.
· RST 201: Where parties attach same meaning to a promise/agreement or a term thereof, it is interpreted in accordance with that meaning. 
· [Otherwise] neither party is bound by the meaning attached by the other, even [if] the result [is] failure of mutual assent.
· Joyner v. Adams: Property owner leased land to a contractor to develop it. If all the property was not developed by a certain date, rent would increase. The developer developed all but one lot but contended because he created water hookups that it was considered developed by trade usage. Court remanded to find if the plaintiff knew of the trade usage, if not, then his interpretation should be used. 
· RST 202(1)-(3): Words and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.
· A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.
· Unless a different intention is manifested,
· Where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;
· Technical terms and words of art are given their technical meaning when used in a transaction within their technical field.
· Rst 202 (4)-(5): Any course of performance accepted or acquiesced in without objection is given great weight in interpretation.

· (5) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as 

· consistent with each other and 
· consistent with any relevant 
· course of performance 
· course of dealing or 
· usage of trade
· UCC § 1-303(b) and Rst § 203(a): 
· Apply the following standards of preference to interpret a term:
· (1) Favor express terms over COP, COD and TU.
· (2) Favor COP over COD and TU.
· (3) Favor COD over TU.
· Caveat: TU sometimes trumps everything else.
· Specific terms & exact terms are given greater weight than general language;
· Separately negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated.
· UCC 1-303 defenitions: 

· Course of Performance
· Course of performance is a sequence of conduct between the parties to a specific transaction if the K requires repeated performance by a party and the other party has accepted or acquiesced in the performance without objection.
· Trade Usage
· Trade usage is a practice or method of dealing in a trade or in a certain location, which justifies an expectation that it will be followed in the transaction in question. 
· Trade usage requires such regularity of observance as to justify and expectation that it will be observed
· Actions consistent with trade usage may constitute COP or waiver of contrary K term
· RST 220: 1) An agreement is interpreted in accordance with a relevant usage if each party knew or had reason to know of the usage and neither party knew or had reason to know that the meaning attached by the other was inconsistent with the usage.

· When the meaning attached by one party accorded with a relevant usage and the other knew or had reason to know of the usage, the other is treated as having known or had reason to know the meaning attached by the 1st party.
·  (3) Unless otherwise agreed, a usage of trade in the vocation or trade in which the parties are engaged or a usage of trade of which they know or have reason to know gives meaning to or supplements or qualifies their agreement.

· Rst 223 (corse of dealing): (1) A course of dealing is a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.

· 76{?Frigaliment Importing Co. v. B.N.S. International Sales Corp.: International sales corp sold chicken to international importing co, though fringliment contended that International sold them then wrong type of chicken contending that the trade usage for chicken was for chicken suitable for roasting, and he sent boiling chickens. The court found that bc the sales corp was new to the trade, plus there was no significant rade usage to sugest the platinffs meaning, there was no break of the K. 
· Unless otherwise agreed, a course of dealing between the parties gives meaning to or supplements or qualifies their agreement
· Nanakuli Paving & Rock Co. v. Shell Oil Co: Nanakuli enters into long-term Ks to buy its requirements of asphalt from Shell. Price term in the writing is “Shell’s Posted Price at time of delivery.” Shell “price protected” for a while, but later increased Nanukuli’s price to its “posted price.” Nanakuli filed breach of K suit v. Shell. A trade usage to price protect pavers at times of price increases for work committed on nonescalating Ks could reasonably be construed as consistent with an express term of seller’s posted price at delivery.

· Reasonable expectations doctorine:
· C & J Fertilizer, Inc. v. Allied Mutual Insurance Co: Plaintiff had an insurance K with an insurance company for coverage against burglary that stated there must be shown marks from the outside to allow coverage. There were no marks on a break in, and the insurance provider would not honor the coverage. The court found that To apply the reasonable expectations doctrine, the Court looks at the reasonable expectations of the parties when there is an adhesion contract and interprets any non-bargained for terms according to the reasonable expectations of the non-drafting party
The Parol Evidence Rule

· PER bars admissibility of PE to:

· CONTRADICT a FINAL writing, or
· ADD TO a FINAL & COMPLETE writing.
· “Parol Evidence” = 

· Extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as (“prior to” or “contemporaneous with”) the final writing, but were not incorporated into the final writing.

· A writing that the parties intended to be the final expression of at least one of the terms it contains, but not a final expression of all terms of their agreement is referred to as:

· A partially integrated writing or
· An incompletely integrated writing or
· A final but incomplete writing
· A writing that the parties intended to be the final expression of all terms of their agreement is referred to as:

· A totally integrated writing or
· A completely integrated writing or
· A final and complete writing
· Sherrodd, Inc. v. Morrison-Knudsen Co: Sherrod was subcontract by Knudsen to do earth moving. When visiting the site, a rep from Knudsen said that the project was 25k sq ft, which is the estimate they made their bid. Upon beginning work they found it was actually 50k sq ft. They moved to have this evidence included in a break of K disbpute, but the court rules for summary judgment on the grounds that all the info in the k was complete, and that as a professional company they should have acted like professionals. 
· Exception to the Per: 

· PE that is offered to explain (aka interpret) the writing.
· Extrinsic evidence (oral or written) that followed a final writing.
· Evidence offered to establish a “collateral” agreement between the parties; aka evidence beyond the “scope” of the agreement.
· Evidence that is offered to establish that the agreement was subject to an oral condition precedent. 
· Evidence of mistake, fraud, duress, illegality, lack of consideration, etc., to establish that the K is invalid (i.e., unenforceable). 
· Evidence regarding grounds for granting certain equitable remedies. 
· Definition of contradictory: 

· Rst:  A term is a consistent additional term if, under the circumstances, it is one that “might naturally be omitted from the writing” if the parties had really agreed to it.
· UCC:  A PE term is a consistent additional term unless it would “certainly” have been included in the writing if the parties had agreed to it.
· Terms that flunk these tests are treated as contradictory terms.
· Proceedural mechanics of PER:

· Classical:  The judge scrutinizes the face of the writing, and decides whether the term is ambiguous on its face.  If yes, she’ll let in evidence to explain the ambiguity; if no, she won’t even listen to the evidence.
· Modern:  The judge will hear the witness’s answer, out of the presence of the jury.  If on hearing the answer she decides it helps explain the writing, she’ll overrule the objection and allow the jury to listen too.  She’ll also let in other explanatory evidence—course of performance, course of dealing, trade usage.
· Classic approach: 4 corners
· Thompson v. Libby: Libby entered into a K to purchase logs, which he had a short written agreement made that stated price and subject. There was however no written warrenty on the quality of the logs. The court held however that there was no PE evidence allowed to be heard as it was not included in the K.
· Modern approach
· Taylor v. State Farm Mutual Automobile Insurance Co: In a car accident the insurance company was sued for using bad faith in not trying to settle its claim within the limits of the policy. The court allowed the hearing of this PE evidence bc it is important to understanding if there was a breach in bad faith. 
· PER only ability it barring evidence from being heard in court

· Step in addressing if PE evidence is admissible we ask: was the K final? PE may be pre K formation or during. 

· PE cannot add to a K if it is a complete writing. 

· No per in oral K’s 

· Fraud can create an exception to the PER, types: 

· Promissory Fraud
· A promise made without any intention of performing it
· Fraud in the Factum (aka Fraud in the Execution)
· The “guilty” party misrepresents the nature of the document that the guilty party is presenting to the innocent party for signature
· The K is “void” from inception. Rst. § 163
· Fraud in the Inducement
· Although the innocent party correctly understands what is in the writing, the “guilty” party makes a fraudulent misrepresentation of fact, which induces the innocent party to enter into the K
· K is “voidable” by an innocent party who reasonably relied on the fact.  Rst. § 164
Difficulty proving fraud

· Promissory Fraud is difficult to prove & a failure to keep a promise does not, by itself, establish fraud.
· Establishing “fraud” requires showing of reasonable reliance by innocent party.
· Riverisland Cold Storage, Inc. v. Fresno-Madera Production Credit Association: Oral promise from Credit Ass’n VP: 2-year period of collection forbearance by Ass’n if Plaintiffs pledge 2 more parcels of land as security But writing stated: 3-month period of collection forbearance + Pledge of 8 more parcels of land as security. Plaintiffs signed at spots tabbed on the writing—the court ruled that this was fraud in the making of the K.
Implied obligation of Good Faith

· UCC § 1-304:  “Every contract or duty within [the UCC] imposes an obligation of good faith in its performance and enforcement.”
· Rst § 205:  “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.”
· Seidenberg v. Summit Bank: Execs sold stock in their two corps to Summit in exchange for Parent Co. stock: the bad-faith course of conduct that thwarted Seidenberg (P) reasonable expectations which related to compensation under the contract, was the basis of Seidenberg’s (P) claim that Summit (D) breached the implied covenant of good faith and fair dealing that arose from the contract they had between each other.

Definition of Good Faith

· UCC § 1-201(20):  “‘Good faith,’ …means honesty in fact and the observance of reasonable commercial standards of fair dealing.”
· Comments, Rst § 205:   A party performs in good faith if it acts with a “faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party.”
EX of badfaith:

· Seller concealing a defect
· Contractor openly abusing bargaining power to coerce an increase in the contract price
· Conscious lack of diligence in mitigating the other party’s damages
· Arbitrarily and capriciously exercising the power to terminate a contract
· Etc. (KCP p. 469)
EX of good faith:

· Fully disclosing material facts
· Refraining from abuse of bargaining power
· Acting diligently
· Acting with some reason
· Etc. (KCP p. 469)
Is there a separate cause of action for breach of implied duty of good faith?
· Comment to UCC § 1-304:  “…the doctrine of good faith merely directs a court towards interpreting contracts within the commercial context in which they are created, performed, and enforced, and does not create a separate duty of fairness and reasonableness which can be independently breached.”
Requirement and output K’s

· Requirements K:  buyer agrees to purchase all of a particular good or service it requires from one seller
· Output K:  seller agrees to sell all its output of a particular good or service to one buyer
· UCC 2-306: “A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.”

Satisfaction of the Obligor as a Condition

· “When it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied.”

· Morin Building v. Baystone Construction: A contractor’s work was rejected due to a provision in the construction contract stating that all matters relating to “artistic effect” were subject to the final approval of the owner. However it was a commercial construction building project… Therefore: An objective standard of reasonableness is the proper standard to employ in a construction contract for commercial building.
Satisfaction Clauses: Note 1 (KCP p. 488)

Two approaches:

· Standard of reasonableness (“objective”)
· Often employed where “commercial quality, operative fitness, or mechanical utility are in question”
· Standard of “honest” dissatisfaction (“subjective”)
· Often employed where “personal aesthetics or fancy” are at issue
· UCC 2-306(2): “A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.”
· Wood v. Lady Duff Gordon: Gordon entered into a licensing agreement for an agent to be the exclusive deal procurer to license her brand. When she brought her own deal with Sears, she didn’t give himt he agreed upon revenue split. She tried to argue that his promise wil illusory because he didn’t have to do anything in exchange to be exclusive, hwoever the court found that duty of good faith applied to do a good job of finding opportunities. 

· UCC 2-309: “(1) The time for shipment or delivery or any other action under a contract in this Article or agreed upon shall be a reasonable time. . . .

· (3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.”

· Leibel v. Raynor Mfg. Co.: Appellant Liebel, entered into a verbal dealership agreement with Appellee Raynor Manufacturing Co. The agreement did not address duration. Appellee terminated the agreement after two years. here there is a relationship of manufacturer-supplier and dealer-distributor, reasonable notice of intent to terminate an ongoing verbal agreement is required under the UCC.
Warranties

· Modern contract law recognizes express and implied warranties, although in certain circumstances warranties may be disclaimed. 

I. UCC Warranties in Contracts for the Sale of Goods.
a. Express Warranties: UCC § 2-313.
i. An express warranty is a description, affirmation of fact, or promise with respect to the quality or future performance of goods that becomes part of the basis of the bargain.  

1. It can be created by words, description, sample or model.  

2. An affirmation merely of the value of the goods or merely of the seller’s opinion of the goods is not a warranty.

ii. To prove that a K for the sale of goods includes an express warranty, the buyer must show:

1. The seller made a factual promise about the qualities or attributes of the goods (which turned out not to be true). 
a. Buyer can show this in several ways:

i. an “affirmation of fact or promise made by the seller which relates to the goods,” 

ii. “a description of the goods” 

iii. “a sample or model” 

b. Distinguish between actionable false factual statement and opinion/“puffing”/sales pitch  

i. For a breach of express warranty, the statements made must relate to the quality or attributes of the goods, and be factual in nature (i.e., capable of being shown to be true or false objectively, as a matter of fact).  

2. The factual promise was part of the “basis of the bargain.”
a. There are three approaches for interpreting the term “basis of the bargain:”   

i. Approach # 1 (one extreme): Buyer must show that Buyer relied on the seller’s factual promise in deciding to purchase the product;

ii. Approach # 2 (opposite extreme): Buyer must show that the factual affirmations of the seller were made before the sale took place.

iii. Approach # 3 (intermediate approach): Affirmations made by Seller relating to the goods create a rebuttable presumption that the statements are part of the basis of the bargain, and Seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements.

3. The failure of the good to live up to the representations of the seller caused the buyer’s damage.
b. Implied Warranty of Merchantability: UCC § 2-314.
i. If the seller is a “merchant” with respect to the kind of goods in the K, UCC implies a warranty that 

1. goods sold are at least of “fair average quality” in the trade and 

2. “fit for the ordinary purposes” for which they would be used.  

ii. To prove that a K for the sale of goods includes an implied warranty of merchantability, the buyer must show:

1. The “seller” of the good was a “merchant” with respect to the goods sold. 
a. Seller – but not Buyer – must be a merchant; a Buyer asserting a claim based on the implied warranty of merchantability can be either a non-merchant (i.e., a consumer) or a merchant.

2. The goods sold by the seller were not “merchantable.”
3. And the breach caused the buyer’s damage.
c. Implied Warranty of Fitness for a Particular Purpose: UCC § 2-315.
i. To prove that a K for the sale of goods includes such an implied warranty, the buyer must show:

1. the buyer had an unusual or particular purpose in mind for the goods;

2. the seller had reason to know of this particular purpose (usually because the buyer has told the seller of this purpose);

3. the seller has reason to know that the buyer is relying on the seller’s skill or judgment to select or furnish goods that meet the buyer’s needs;

4. the buyer in fact relied on the seller’s skill or judgment in selecting suitable goods; and

5. the goods were not fit for the buyer’s particular purpose.

ii. Note:  Seller does not have to be a merchant; this rule applies to non-merchant sellers and merchant sellers.

d. Bayliner Marine Corp. v. Crow (KCP p. 532): Plaintiff brought suit against the seller and manufacturers of a fishing boat alleging that Defendants breached an express warranty and implied warranties of merchantability and fitness for a particular purpose. Plaintiff claimed that the boat he was sold was significantly slower than what was allegedly represented to him. Express warranties are created when the seller makes an affirmation of fact or a promise to the buyer which becomes part of the basis of the bargain, or when the seller makes a description of certain goods that becomes part of the basis of the bargain. All goods that are sold contain an implied warranty that such goods are merchantable.
II. Disclaimer of Warranties.
a. Seller can disclaim warranties (express or implied), in accordance with the rules set forth in UCC § 2-316.  

b. Disclaimer of express warranties.
i. Two common issues that arise.  

1. An agreement (typically a writing but could be oral) that arguably includes both an express warranty and a disclaimer of express warranty. 

a. § 2-316(1): This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other.  

b. If consistency cannot be attained, the disclaimer is inoperative and an express warranty exists.

c. Note: If both the express warranty and the disclaimer are oral the same rule applies.

2. The written K disclaims express warranties, but an express warranty has been made in another way, for example by statements in an advertisement or orally by an authorized agent of the seller.  

a. Substantive rule:  § 2-316(1): This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other.  

b. Procedural issue re the PER: The parol evidence rule bars evidence extrinsic to the contract in some situations. 

c. Buyer can argue that express warranty disclaimer in a writing should not be enforced on various grounds, including:

i. Written express warranty disclaimer is unconscionable, 

ii. Oral warranty followed by a contradictory written disclaimer breaches the covenant of good faith and fair dealing, 

iii. Fraud, or 

iv. Misrepresentation as to warranty that would allow Buyer to void the contract. 

v. (Think about exceptions to PER that allow admissibility of parol evidence.)

c. Disclaimer of implied warranties.

i. Generally (regarding both types of implied warranties):

1. All implied warranties can be disclaimed if the buyer is warned by language such as “as is,” “with all its faults,” or similar phrases.  

2. Courts typically require that such language to be conspicuous (e.g., larger or bolder font, contrasting color).

3. If the seller allows the buyer the right to inspect the good before purchase as much as the buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection.

ii. Implied Warranty of Merchantability:

1. To disclaim the implied warranty of merchantability:

a. The contract must mention “merchantability” and, 

b. If in writing, the disclaimer must be conspicuous.  

iii. Implied Warranty of Fitness for a Particular Purpose:

1. To disclaim the implied warranty of fitness for a particular purpose, the disclaimer must be 

a. In writing and 

b. Conspicuous.

2. The disclaimer does not require that the term “fitness for a particular purpose” or even just “fitness” be used.

III. Non-UCC Warranties.
a. Implied Warranty of Workmanlike Construction 

b. Speicht v. Walters Development Co. and Notes (KCP 541): case where bought house with defective pipes, water damage subsequent. Court held that builder was liable… for workmanlike construction. 
Avoiding Enforcement (Incapacity, Bargaining Misconduct, Unconscionability, and Public Policy)
“Defenses” to K enforcement include:

· S of F
· Lack of competency to contract

· Minority/ “Infancy”

· General rules: Contracts of minors (“infants”)  are voidable and subject to be disaffirmed by the minor either before attaining majority or within a reasonable period after attaining majority
· On reaching the age of majority, the minor must act within a reasonable period of time to disaffirm the contract or she will be deemed to have affirmed the K.
· Pre-injury release agreements re minors: Courts are split on whether minors can disaffirm pre-injury exculpatory agreements signed by  parent.
· Post-injury settlement agreements on behalf of minors: Typically involve the execution of a release of the minor’s claims.  Generally require  court approval and may not be later disaffirmed.
· Exceptions

· Necessaries: Exception to general rule (infancy doctrine) for reasonable value of “necessaries.” Recovery for counterparty is based on restitution rather than K enforcement. “Necessaries” include items that are required to live: Examples: food, clothing, shelter
· Tortious conduct by minor: Vendor’s ignorance of the minor’s age is no defense to the minor’s disaffirmance. However, Minor’s ability to disaffirm may be restricted if the minor engages in tortious conduct such as misrepresentation of age or willful destruction of goods
· Setoff: 

· Traditional approach to infants: Under traditional version of infancy doctrine: Minor can disaffirm or avoid the K even if there has been full performance and minor cannot return what was received.  Minor must return (“restore”) goods that minor still possesses. But no setoff requirement. Minor is not required to make restitution for any diminution in value
· Modern approach: Where K is voidable by a minor, Minor can recover the amount actually paid LESS SETOFF.

· Setoff = reasonable compensation for use of, depreciation, and willful or negligent damage to the good, while in the minor’s possession.
· Modern “Setoff Rule” applies where “the minor has not been overreached in any way, and 
· there has been no undue influence, 
· the K is a fair and reasonable one, and 
· the minor has actually paid money on the purchase price, and taken and used the article purchased,”
· Dodson v. Shrader: Buys car and runs it in to the ground, can return car but minus value. 
· Mental Incompetence 
· General rules

· Sparrow v. Demonico: Sister signed away her property in a family mediation but later claimed she was having a mental breakdown because f her uncontrollable crying and the fact she had been taking Zoloft.  he S.J.C. also held that a determination of contractual incapacity requires medical evidence—not just lay testimony. Expert or medical testimony can “explain the effect of [a party’s] experiences or behavior on her ability to understand the agreement, to appreciate what was happening, or to comprehend the reasonableness of the settlement terms or the consequences to her of authorizing the settlement
· Rst § 15 (1): cognitive test or volitional test: “A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect
· he is unable to UNDERSTAND in a reasonable manner the nature and consequences of the transaction, or
· he is unable to ACT in a reasonable manner in relation to the transaction and the other party has reason to know of his condition
· Exception: Rst § 15 (2): Even though understanding is complete, he may lack the ability to control his acts in the way that the normal individual can and does control them; in such cases the inability makes the contract voidable only if the other party has reason to know of his condition. 
· Setoff:  

· General rule: Mentally incompetent person is required to make restoration to the other party unless special circumstances are present.
· Rationale for general setoff requirement:
· There are varying degrees of mental incompetence. Mental incompetence may be less complete incapacity than infancy
· Rst § 15 (2): Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case a court may grant relief as justice requires.
· Bargaining misconduct (process defects) 
· Duress by “physical compulsion”
· RST 174: If a party enters into a K solely because she has been compelled to do so by the use of physical force, the K is “void.”   
· Duress by “improper threat”   
· If a party enters into a K because of an “improper threat”  that leaves the victim with no reasonable alternative but assent to the proposed deal, the contract is voidable by the victim.
· Includes “economic duress”- Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.

· Voidable: K is binding unless disaffirmed and may be expressly or implicitly ratified by the purported victim.
· Totem Marine (transport pipe, ankrupt, signed release for cash) Test for economic duress:

· (1) a wrongful or improper threat,

· Improper threat when terms of the exchange appear fair è Rst § 176(1).
· A threat is “improper” if:

· what is threatened  (or the threat itself) is a crime or tort;
· what is threatened is criminal prosecution;
· what is threatened is the bad faith use of the civil process; or
· the threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing contract.
· (1) Improper threat a threat is improper if the resulting exchange  is not on fair terms, and:

· the threatened act would harm the recipient & not significantly benefit the threatening party,
· prior dealing between the parties significantly increases the effectiveness of the threat; or
· the threatened action is a use of power for illegitimate ends.
· (2) a lack of reasonable alternatives, and

· alternative sources of goods, services, or funds 
· whether there is a threat to withhold such things, 
· toleration if the threat involves only a minor vexation, etc.
· Financial Duress
· Majority Rule: Financial distress does not establish lack of reasonable alternatives, except if defendant caused the plaintiff’s financial hardship.
· Minority Rule: Defendant taking advantage of financial distress is enough to create a lack of reasonable alternatives. 

· (3) actual inducement of the K by the threat.

· The standard is subjective. Consider “all attendant circumstances,” such as the age, background, and relationship of the parties.
Undue Influence

· Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that the person will not act in a manner inconsistent with his welfare.
· If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim . . . .“
· Victim is under the domination of the other party, for example because the victim is weak, infirm, aged, or 
· Common features of a K entered into by unfair persuasion are:  

· an unfair exchange, 
· unusual circumstances (time and/or place), 
· unavailability of independent advice given to the victim, 
· lack of time for reflection by victim, 
· a high degree of susceptibility to persuasion exhibited by the victim.
· Odorizzi v. Bloomfield School District: Plaintiff Donald Odorizzi sought to rescind his written resignation as a school teacher on the grounds that it was made under duress, menace, fraud, mistake, and undue influence. Plaintiff, after being arrested on criminal charges of homosexuality, alleges that we was coerced into resigning by his school principle and district superintendent. A party may rescind an agreement by showing such agreement was the result of undue influence.
· “Discussion of the transaction at an unusual or inappropriate time,

· Consummation of the transaction in an unusual place,

· Insistent demand that the business be finished at once,

· Extreme emphasis on untoward consequences of delay,

· The use of multiple persuaders by the dominant side against a single servient party,

· Absence of third-party advisors to the servient party,

· Statements that there is no time to consult financial advisors or attorneys.”
Misrepresentation and Non-Disclosure

· The facts that give rise to a misrepresentation often give rise to a tort. May be pled in the alternative, the same facts can sometimes be used. To establish a tort and the elements to recend a contract. 

· Why choose one over the other: one may be statute of limitations, other may be remedies

· When you don’t want to keep the item… recission works. But If you want to keep the item, a tort claim is better. 

· Not generally punitive damages in a K case, but yes in a tort. 

Misrepresentation
· FRAUD: The plaintiff must show that the defendant 

· knowingly made one or more false material representations with the intent to deceive and defraud the plaintiff, That these representations caused plaintiff to enter into the contract, and the plaintiff was damaged as a result. 
· Common law test for fraud is if there is a reliance on the misrepresentation or fraud. 
· Syester v. Banta: Plaintiff was an elderly woman who was tricked into buying many lifetimes of dance lessons by a dance studio, and then further tricked into signing a document that absolved the dance studio of any misconduct and asked her to pay additional money. The court found that the praying n the lonely elderly woman, by way of making up new level of dance for her to achieve, and telling her she could be a pro dancer, were fraudulent and not opinion which could be protected. 
· Rst 159: Definition of a Misrepresentation: “A misrepresentation is an assertion that is not in accord with the facts.”

· State of mind as a fact. A person's state of mind is a fact, and an assertion as to one's opinion or intention, including an intention to perform a promise, is a misrepresentation if the state of mind is other than as asserted.
· RST 164: A K is voidable by a party if that party’s manifestation of assent is induced by a fraudulent misrepresentation by the other party or a material misrepresentation by the other party upon which the recipient is justified in relying
· FRAUDULENT MISREPRESENTATION: RST 162 (1) A misrepresentation is fraudulent if the maker 
· intends his assertion to induce a party to manifest his assent and  
· knows or believes that the assertion is not in accord with the facts, or
· does not have the confidence that he states or implies in the truth of the assertion, or
· knows that he does not have the basis that he states or implies for the assertion.”
· MATERIAL MISREPRESENTATION: RST 162 (2): “A misrepresentation is material if :

· it would be likely to induce a reasonable person to manifest his assent, or 
· if the maker knows that it would be likely to induce the recipient to do so.”

a) The reasonable person focus is objective.

b) The focus on the recipient is subjective.

· JUSTIFIABLE INDUCEMENT: The misrepresentation must have motivated the victim to enter into the K, or to enter into it on the agreed terms.
· The victim is not entitled to relief :
a) If the victim would have entered into the K on those terms had she known the truth, or 
b) If the victim was not justified in relying on the misrepresentation.
· Liability for Opinions?
· Opinion = expression of a belief, without certainty, as to the existence of a fact.  Typically, opinion deals with matters such as quality or value of property (Rst § 168(1)).
· Restatement rules on Opinions:

· Rst 159: A statement of opinion is a misrepresentation of fact if the person giving the opinion misrepresented his state of mind
· Rst § 168(2): a statement of opinion amounts to an implied representation that the person giving the opinion does not know any facts that would make the   opinion false and hat the person giving the opinion knows sufficient facts to be able to render the opinion. 

· Rst § 169:  A statement of opinion may also be actionable if the one giving the opinion 

a) stands in a relationship of trust or confidence to the recipient 
b) is an expert on matters covered by the opinion, or 
c) renders the opinion to one who, because of age or other factors, is peculiarly susceptible to misrepresentation.
Non-Disclosure
· Rst § 161: Non-disclosure of a fact = assertion that the fact does not exist where:

· Non-disclosing party knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.
· Non-disclosing party knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
· Non-disclosing party knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.
· The other party is entitled to know the fact because of a relation of trust and confidence between them.
· Stechschulte v. Jennings: Defendant purposefully covered up that a house he was selling to plaintiff had leaking issues with paint, and non-disclosure of previous work done. The court rescinded an agreement to buy, even though plaintiff signed a document that they are taking the house as is, because of the withholding of facts from the plaintiff. 
· Rst 161 (b): Good faith an fair dealing: 

· 2 factors that may be important: 

· Whether information should be treated as the property of the party who possesses it (because he incurred cost and effort in acquiring the information) If someone paid is it their info not to share?
· Whether the information is readily available on diligent inquiry. 
· Park 100 Investors, ink v. Kartes: Plaintiff, Park 100 Investors, Inc., entered into an agreement to lease facilities to Defendant Kartes. Defendant signed a personal guaranty of the lease after being told by Plaintiff that it was the lease agreement. After Defendant failed to make rent payments under the agreement, Plaintiff initiated this cause of action to hold Defendant personally liable for the unpaid rent. Fraud is an exception to the general rule that a party is held to their signature. Where the party’s signature is procured through fraud, the defrauded party is not held to the agreement.

· They relied on the representation of the lessor, but there was fraud in the execution, and therefor the K is VOID (not voidable). 

· Rst 166 (When misrepresentation as to a writing justifies Reformation): If a party’s manifestation of assent is induced by the other party’s fraudulent misrepresentation as to the content or effect of a writing evidencing or embodying in a whole or in part an agreement, the court at the request of the recipt may reform the writing to express the terms of the agreement as asserted, if the recipient was justified in relying on the misrepresentation. 

Unconscionability (substance defects)

· Williams v. Walker Thomas Furnature: Appellee Walker-Thomas Furniture Co., a retailer of furniture, leased items to consumers pursuant to a contract that stated Appellee would retain title of the furniture until the total of the lease payments made equaled the stated value of the piece of furniture, at which time the consumer would own the furniture.  Each contract inconspicuously contained a provision stating that if more than one item is purchased the monthly payments shall be applied pro rata among all the items purchased, thereby allowing Appellee to retain title on each piece of furniture longer. An unreasonable and unconscionable contract, not void for fraud, will be enforced, but the damages will be only what the suing party is equitably entitled to.
· UCC 2-302: If the court as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made 
· the court may refuse to enforce the contract, or 
· it may enforce the remainder of the contract without the unconscionable clause, or 
· it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
· UCC 2-302: 2)  When it is claimed or appears to the court that the K or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

· “The basic test is whether, in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract…. The principle is one of the prevention of oppression and unfair surprise …. and not of disturbance of allocation of risks because of superior bargaining power.”

· RST 208 Comment d: “A bargain is not unconscionable merely because the parties to it are unequal in bargaining position, nor even because the inequality results in an allocation of risks to the weaker party.” 

· “But gross inequality of bargaining power, together with terms unreasonably favorable to the stronger party, may confirm indications that the transaction involved elements of deception or compulsion, or may show that the weaker party had no meaningful choice, no real alternative, or did not in fact assent or appear to assent to the unfair terms.”
· Most courts require both procedural and substantive unconscionability at the time the K was entered into.
· Sliding scale: if more of 1 is present, less is required of the other
· Procedural is inequality in age, education, etc.

· Substantive is one-sided language in the K. 

· May confirm indication the transaction involved elements of deception or compulsion, or

· May show that the weaker party had no meaningful choice, no real alternative, or did not in fact assent or appear to assent to unfair terms. 

Remedies for Unconscionability: 

· Courts applying the unconscionability doctrine have broad discretion to fashion remedies:
· A court may hold the K as a whole is unconscionable and refuse to enforce it; 
· A court may enforce the basic bargain but change its terms to eliminate the unconscionable aspects (e.g., sever the unconscionable term), or 
· A court may alter the unconscionable term to make it fair.
· Courts typically try to interfere as little as possible with the terms of the K
· Higgins v. Superior Court of Los Angeles: Show where Extreme home makeover builds a house of a family who took in another family in. There was a K between everyone except the Liometes and the Higgins to keep them in the renovated home. Because as such, there was no obligation for the liometes to keep the Higgins in the house. Unconscionability has both a procedural and substantive element. Procedural goes to Oppression or Surprise. The results here were oppressive and unfair… they cannot afford the cost of arbitration. Substantive is overly harsh and one-sided. Ultimately, they won that the arbitration cause was unconscionable. But no happy ending.
Ks against public policy

Illegal Ks and Ks with Illegal Terms
· An illegal K or K with an illegal term is unenforceable, even if the parties entered into the K voluntarily and there was no bargaining misconduct.
· In pari delicto rule
· Where the parties are equally culpable, courts leave the parties where they are. 
VIII. Justification for Nonperformance:  Mistake, Changed Circumstances, and Contractual Modifications

C. Mistake
· A mistake is an error of fact.
· Rst § 151:  “A mistake is a belief that is not in accord with the facts.”
· An error about some thing or event that had actually occurred or existed at the time the contract was entered into and can be ascertained by objective evidence.
· Not  Mistake:

· A misunderstanding about meaning (generally resolved by the process of interpretation)
· An incorrect prediction of future events
· An error in judgment
· Types of mistakes:

· Mutual mistake:  
· Both parties are mistaken about a shared basic assumption upon which they base their bargain
· Unilateral mistake:  
· One party has made a mistake about a basic assumption upon which she bases her bargain
· Lewanee: The Appellees/vendees, Mr. and Mrs. Pickles (Appellees), purchased a 600 square-foot tract of land with rental property upon it, from the Appellants/Vendors, Mr. and Mrs. Messerly (Appellants). Shortly after buying the property, the Lenawee County Board of Health (BOH) brought suit against the Appellees and Appellants of the property and condemned it because there was a defective sewage system on the property. In this case, the court found that the risk should be allocated to purchasers, who bought the property “as is” and had adequate opportunity to inspect the property.
· Parsed 152: 

1. Where a mistake of both parties at the time a contract was made  
· Both parties shared a mistake (= an error of fact)
· The error must be made at the time of contracting, and it must relate to the state of affairs existing at the time rather than a prediction for the future.
2. as to a basic assumption on which the contract was made
· The mistaken fact must be so fundamental to the parties’ intent and purpose that it is reasonable to conclude they would not have made the contract at all or not on those terms had they known the truth.
· Looks at the parties’ motivation for entering into the contract (basis of the bargain).
3. has a material effect on the agreed exchange of performances
· Looks at the mistake’s objective impact on the balance of the exchange.  Sufficiently large unbargained-for windfall or detriment?
· Equitable balancing; court examines the effect of the mistake on the parties to decide the fairness of enforcing the contract despite the mistake.
4. the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154. . .”
· Rst 154 Bear the Risk of the Mistake: A party bears the risk of mistake when:  



(a) the risk is allocated to him by agreement of the parties, or 



(b) he is aware, at the time the K is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. 

· As is clause… some courts strenuously enforce as is cluses, but others are reluctant. There is room for disagreement of an as is clause. 

· On 711 note 5: Another way that courts will allocate risk: if a party is ignorant of relevant facts and consciously avoids the gathering of willful ignorance. based on that. The case mentioned in the ntoe Is a good example of it. 

· 2 paintings for 60 without having them appraised by an expert…

· If the aprty is aware they have limited knowledge and makes no effort to gain the knowledge must live with a K when they don’t pursue the correct knowledge.  154(b)

· Standard remedy is recision for bilateral mistake. 

· If this is the case then we then need to do an anlysis of restitution to make sure we get to the status quo anti… if there was a transfer of some kind. 

Deprince

· A court will grant a request for specific performance when an item is unique. Ex a parcel of land. TC held that the Diamond is fungeable therefor there was not unique. The court found there were three tests to look at, all of which stated that there needed to be evidence tht the party looking to rescind the K because of unilateral mistake was not negligent. IN this case, there was no evidence that the cruisship co was not negligent, therefor it was remanded to find more info there, and should not have ben as a matter of law dismissed. 
Unilateral Mistake Tests

· 4-prong test: 
· Mistake induced by party seeking to benefit from mistake
· No negligence by party seeking rescission
· Denial of release from ag. would be inequitable
· Position of opposing party hasn’t so changed that granting relief would be unjust
· 2-prong test:
· Mistake did not result from inexcusable lack of due care
· Defendant’s position did not so change in reliance that it would be unconscionable to set aside the ag.
· 3-prong disjunctive test: FL Jury Instr./Rst 153, 154  (FILL IN)
     Also Rst 157: no req. mistaken party was not N; just GF req. (WHAT DOES THIS MEAN?)
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D. Changed Circumstances:  Impossibility, Impracticability, and Frustration
· Look for a supervening event  (a change of circumstances after formation), which alters the deal so fundamentally that the adversely affected party is relieved of his performance obligation under the K.

· K Doctrines for Changed Circumstances:

· Impossibility
· Early CL obligations were about strict liability… however CL  exception came into existence with Taylor v. Caldwell… lessor relieved of obligation to rent a hall that had burned down. 

· Other exceptions are specific services death.. subject matter is destroyed.. government regulation. 
· Impracticability
· Mineral Park Land Co. V. Howard: Extreme increase by 10-12 times in defendants cost of extracting gravel to be pulled up justified defendants non-performance. 

· Waddy v. Riggleman case: Owner and lawyer had plenty of time to secure proper paperwork by a specified date for a sale of land, but did not get the paperwork. This lead to the seller terminating the deal. But the court found that this was the fauly of the seller, and not impracticable to get the paperwork in time. 

· RST 261: A party’s duty to render performance is discharged if, after a K is made, 
· the party’s performance is made “impracticable” [i.e., excessively burdensome]
· without his fault 
· by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made
· unless he language of the K or the circumstances indicate the contrary
· Rst § 262:  Death or incapacity of person necessary for performance
· Rst § 263:  Destruction, deterioration, or failure to come into existence of thing necessary for performance
· Rst § 264:  Performance prevented by governmental regulation or order
· § 2-613: Casualty to Identified Goods

· § 2-615: Excuse by Failure of Presupposed Conditions:

· “Non-delivery [of goods] by a seller … is not a breach of his duty under a K for sale if performance … has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the K was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.”
· Frustration of Purpose
· Development of CL Doctrine: Krell v. Henry
· Obligation of would-be parade watcher to pay for hotel room on parade route was discharged when coronation parade was cancelled due to king’s illness
· Rst § 265
· Same elements as § 261, except focus is on an event that frustrates the party’s purpose, instead of an event that makes a party’s performance impracticable (see next slide)
· F of P “is often advanced “but seldom applied” (KCP) 
· A party’s remaining duty to perform is discharged if,

· after a K is made, 
· the party’s principal purpose is substantially frustrated 
· without his fault 
· by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made
· unless the language of the K or the circumstances indicate the contrary
· Mel Frank: THE FOUND that the frustration of purpose was not enforceable because they did not prove that there was no true frustration re: chemicals could have potentially still been available. 
A party’s remaining duty to perform is discharged if,

· after a K is made, 
· the party’s principal purpose is substantially frustrated 
· without his fault 
· by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made
· unless the language of the K or the circumstances indicate the contrar
· The BURDEN of Performance Changes:
· Impossibility [cannot perform] & 
· Impracticability [excessively burdensome to perform]
· The BENEFIT of BFE-Performance Changes: 
· Frustration of Purpose 
· Supervening event 
· destroys/ frustrates party’s purpose in entering into the K
· renders counterparty’s performance valueless to party seeking discharge
E. Modification
Pre-existing Duty Rule: The performance of, or promise to perform a pre-existing duty is not consideration.

IX.  Consequences for Nonperformance:  Express Conditions, Material Breach, and Anticipatory Repudiation

· Economic Duress is a defense to K enforcement
· A K is voidable by a victim of economic duress
· Totem Marine Test for Economic Duress
· 3 elements:
(1) a wrongful or improper threat,

(2) no reasonable alternatives, and

(3) threat actually induced victim to enter into K
  A threat is “improper” if:

a) what is threatened  (or the threat itself) is a crime or tort;
b) what is threatened is criminal prosecution;
c) what is threatened is the bad faith use of the civil process; or
d) the threat is a breach of the duty of good faith and fair dealing with regard to the modification of an existing contract.
   A threat is improper if the resulting exchange  

   is not on fair terms, and:

a) the threatened act would harm the recipient & not significantly benefit the threatening party,
b) prior dealing between the parties significantly increases the effectiveness of the threat; or
c) the threatened action is a use of power for illegitimate ends.
Alaska Packers Assn v. Domenico: Fisherman are contracted to work for a flat fee plus 2 cents per salon they catch. The fisherman complain that the nets were defective, and therefore they wanted a $100 flat fee. GM of an outpost in Alaska agreed to higher rate, however  the trial court found the APA did not give faulty nets, however ruled that the new K’s were not valid. Was the perported motifcation valid? A promise to perform a preexisting duty is not grounds to modify.
RST 89: “A promise modifying a duty under a K not fully performed on either side is binding
(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made; or
(b) to the extent provided by statute; or
(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.”
· Sometimes a legal fiction may be created… Legal Fiction: An employee was promised an increase in pay… with a higher slary. So they modified his salary. They tore up the old K.. and repleaced the new one… The court enforced the modification… bc the first was torn up… because a new duty was created/

UCC Modifications

· Kelsey Hayes: Galtaco manufactured castings that are used by Kelsey hayes to make break assemblies, which Kelsey hayes then sells the brake assemblies to car manufacturers. Kelsey hayes had a 3 yar requierments K with Galatco that provided fixed prices. Galtaco was going out of business, but offered to keep providing casing for price + 30%. They agreed to a 30% increase, and then threatened again so do an additional 30%. Since this is UCC K, no consideration needed for a modification. KH is looking for declaratory judgement that they arenot requieret to pay extra. They argue that the modified K is voidable because 

· Asking for more money, is a breach fo a K. In the UCC.. the preferred course of action is to find an alternative supplier to try and “cover” the difference. If they do this, then they can seek the difference between the K price, and the other price. 

· The standard approcach for a buyer is always to cover. 

· They could not cover, and so the new deals were found to be made under economic duress. 

UCC 2-209 (modifications): 

· “(1) An agreement modifying a contract needs no consideration to be binding.

· (2) A signed agreement which excludes modification or rescission except by a signed writing [NOM term] cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party. . . .

· (3) The requirements of the statute of frauds section of this Article (2-201) must be satisfied if the K as modified is within its provisions.

· (4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.

· (5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.”


Waiver is a voluntary wave of a right.

BREACH 
A. Breach is “any non-performance” of a contractual duty to perform at a time “when performance of [that] duty…is due.”  Rst. § 235(2).

1. Whether one party’s performance is “due,” so that failure to perform will be a breach, depends on whether the duty is subject to a condition.

2. Also, performance is not due if non-performance is “justified” (i.e., the duty to perform is discharged)

a. When is non-performance justified?

(1) When the non-performance is justified (the duty to perform is discharged) due to impossibility, impracticability, or frustration of purpose.

(2) When the non-performance is justified (the duty to perform is discharged) because the parties have entered into an enforceable modification that extinguishes or alters the duty that has not been performed.

(3) Where the duty that has not been performed is discharged by the other party’s total breach.

(4)  Where the duty that has not been performed is discharged by the other party’s anticipatory repudiation.

B. Conditions: 

1. A condition is an event that must be satisfied or excused before a promisor’s duty to perform arises.
a. At CL, courts distinguished between a condition precedent (an event which must occur before a duty to perform arises) and a condition subsequent (an event which discharges an existing duty to perform). 

b. Rst 2d §§ 224, 226, 230. The Rst dispenses with the CL distinction between condition precedent and condition subsequent. The Rst refers to (1) a condition precedent as a condition and (2) a condition subsequent as an event that discharges a duty. 

2. A condition may be express or implied.  

a. An express condition is agreed to by the parties themselves.

(1) An express condition is a condition expressly agreed to by the parties, and which is established by the words of the K. THESE MUST BE PERFECTLY PERFORMED. 
(a) Enxco case: Enxco development corp and NSP energy company entered into a K to build a wind farm on a piece of land that was contingent upon a Certificate of Site Compatibility received by enxco by a certain date. The document was not procured, and NSP was able to breach the K because the condition wasn’t met. The court held that this was acceptable as it was encos fault for not procuring the document, and that also there was no impracticability doctorine to apply as it is I not intended to be a sword withwhich one can get ot of a contract with. This was also not disproportionate forfeiture becausre the breaching party maintained the property while they breached. 
(2) An implied-in-fact condition (which is treated like an express condition) is a condition expressly agreed to by the parties, and which is established by the conduct of the parties.

b. A constructive condition is imposed by the court to do justice.  

(1) The parties have not expressly agreed to a condition, but the court implies a constructive condition (aka implied-in-law condition) to enforce the K, either because the court thinks that the parties would have agreed to the constructive condition, or because the court thinks that such a condition should be implied based on fairness concerns.
CONSTRUCTIVE CONDITION:

· Jacob and Young: Builder was supposed to use a specific brand of pipe. Court heald that you can sue them for breach.. they promised to do reading pipe. But its not a total breach, it’s a partial breach because the breach was not material. The partial breach does not discharge the dute of the counterparty to perform. For this because the difference in quality of the breach is nothing, the difference of price of the breach is zero. Court heald that there was substantial performance. They looked at demunation of value and found the difference in value is nothing. 

· This is about sequencing performances- many types of contracts, one duty takes longer than the other parties… is a constructive condition on the duty of the counterparty. 

· EX IF THERE IS a builder, the building performance is a constructive condition on a home owners duty to pay. 

Compare legal consequences of conditions, promises, and promissory conditions. 

3. Rst 2d § 225: Effects of the non-occurrence of a condition.

a. Performance of a duty subject to a condition cannot become due unless 

(1) The condition occurs or 

(2) The non-occurrence of the condition is excused.

b. If a condition can no longer occur, the non-occurrence of the condition discharges the duty (unless the non-occurrence of the condition has been excused).  

c. Non-occurrence of a condition is not a breach by a party unless he also is under a duty to make the condition occur, which duty would have been created by promise.

4. Rst § 235(2): Effect of non-performance of a duty to perform that is due (where non-performance is not justified). 

a. Non-performance of a duty to perform that is due (where non-performance is not justified) is a breach.

(1) Defective performance also is a breach.

b. If the breach is partial, the non-breaching party’s duty is not discharged, but the non-breaching party can sue
c. If the breach is material, the non-breaching party’s duty is suspended, and the non-breaching party can sue
d. If the breach is total, the non-breaching party’s duty is discharged, and the non-breaching party can sue
5. The occurrence of an event may be 

a. a promise (but not a condition), 

b. a condition (but not a promise), 

c. a promissory condition (a promise and a condition), or 

d. neither a promise nor a condition.
6. Examples:

a. Assume that A and B enter into a K. B has a duty to perform and fails to perform. A can sue B for breach. (If B’s breach is not material, A still has to perform.)

(1) Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow.

(2) If B does not set sail by noon tomorrow (i.e., B has not done what B promised to do), A can sue B for breach. (Unless B’s breach is material, A still has to perform.)

b. Now assume that A’s performance is subject to an express condition. If the condition is not perfectly satisfied, A does not have to perform.

(1) Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship.

(2) If B does not set sail by noon tomorrow, A does not have to perform because the express condition on A’s duty has not been satisfied. B has not breached the K.

c. Now assume that A wants to ensure that, if the ship sails late, (1) A can sue B for breach, and (2) A does not have to perform. A can achieve this by including in the K a promissory condition.

(1) A can state the requirement of the ship sailing by noon as both a condition on A’s promise and as a promise made by B:

(a) Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow.
Express conditions.

C. Determining whether a contract includes an express condition.

1. Courts often must interpret a contract to determine whether the contract includes an express condition.

a. Courts may consider the express language of the contract, the negotiations of the contract, course of performance, course of dealing, economic and business realities, and trade usage.

b. Ambiguous language is interpreted as a promise or constructive condition, not an express condition.  

c. Rst § 227: Favor an interpretation that reduces the risk of forfeiture.“Forfeiture” is the denial of compensation that results when the obligee loses its right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange.  
D. Satisfaction of express conditions.

1. Express conditions must be satisfied perfectly.

2. Constructive conditions are subject to the doctrine of substantial performance, but express conditions are not.

E. Excuses.

1. A court may excuse a condition to avoid injustice:

a. If grounds for excuse of a condition exist, the conditional duty becomes an unconditional duty, meaning that non-performance of the duty is a breach.
2. Bases on which a court may excuse the non-occurrence of a condition:

a. Non-occurrence of a condition may be excused due to impossibility, impracticability, or frustration of purpose.

b. Non-occurrence of a condition may be excused because the parties have entered into an enforceable modification that extinguishes or alters the condition that has not been satisfied.

c. Rst 2d § 229: Excuse of non-occurrence of a condition to avoid disproportionate forfeiture (unless occurrence of the condition was a material part of the agreed exchange).

d. Failure to cooperate (aka the Doctrine of Prevention). KCP 799: “[A] condition is excused if the promisor wrongfully hinders or prevents the condition from occurring.” Obligor has a good faith duty to cooperate with the obligee, or at least not to impede the efforts of the obligee to satisfy the condition.

e. Waiver and estoppel.

(1) If a party purports to waive a condition before the time of occurrence of the condition, and the condition is within the other party’s control, the waiving party can retract the waiver unless the other party has relied on the waiver such that retraction would be unjust. A waiver is only effective where the waiver is made after the condition was to be fulfilled or the promise was to be performed. 

(2) Before that time (i.e. where contract is still executory), the waiver can be withdrawn as long as there has been no reliance on the waiver. If there has been such reliance, the waiving party is estopped from retracting the waiver.

(3) Rst § 84 (promise to perform conditional duty despite non-occurrence of a condition) 
(4) UCC § 2-209(5) (limitation on retraction of waiver).

II. The Doctrine of Constructive Conditions.

A. The doctrine of constructive conditions provides that each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party.

1. Rst 2d § 237: Except as stated in § 240 (divisible performances), it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.

B. Constructive conditions SEQUENCE the K performances.

1. Rst § 234(1): Where both promises can be performed simultaneously and the terms of the contract permit, the rendering of each performance is a constructive condition on the other (i.e. the performances should be simultaneous).

2. Rst § 234(2): Where one party’s performance takes a longer period of time, that party’s performance is a constructive condition on the other party’s duty to perform.

a. Example: Sculptor will design and sculpt a bronze statute, on commission, for Mimi’s garden, and Mimi will pay Sculptor $1,000. Sculptor’s performance takes longer than Mimi’s performance; Mimi’s duty to pay is constructively conditioned on Sculptor’s performance; Mimi’s performance is not “due” until Sculptor performs.

C. KCP 818: Constructive conditions were first recognized in Kingston v. Preston, in which the court held that the owner of the business did not have to perform (i.e., transfer his business to his apprentice) because his performance was conditioned on the apprentice giving adequate security for the business. Said another way, the court concluded that the promises in the contract were dependent promises.

1. Courts interpret contracts to determine the constructive conditions in the contract

The Doctrine of Substantial Performance: Rst 2d § 237.

D. Immaterial deviations from the duty/event required by the contract: 

1. Do not amount to a failure of a constructive condition on the other party’s duty to perform.

a. A CONSTRUCTIVE condition can be satisfied by SUBSTANTIAL PERFORMANCE.

b. OTOH, an immaterial deviation from an express condition is a failure of the condition, because express conditions must be satisfied perfectly.

2. Can be a partial breach that gives the other party the right to recover damages.

a. Damages in such as case may be negligible, for example, where they are based on diminution in value.

E. Rst 2d § 241: Factors that are considered in determining whether performance is “substantial” AND whether a breach is material:

1. Extent to which injured party will be deprived of the benefit which he reasonably expected; 

2. Extent to which injured party can be adequately compensated for part of benefit of which deprived; 

3. Extent to which party failing to perform will suffer forfeiture; 

4. Likelihood that the party failing to perform will cure his failure;

5. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing.

F. Also consider excuses for non-occurrence of a constructive condition (see excuses above, under express conditions).

G. UCC rejects the substantial performance doctrine.

1. UCC § 2-601 Perfect Tender Rule:  [I]f the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may: (a) reject the whole, (b) accept the whole, or (c) accept any commercial unit or units and reject the rest.”

a. A buyer must act promptly to reject and follow proper procedures; otherwise it will be deemed an acceptance of the goods.

2. Rules that mitigate the strict UCC perfect tender rule:

a. Seller can “cure” if time for performance has not expired: UCC § 2-508.

(1) The seller may give notice of intent to cure and to affect the cure by substituting a conforming delivery before the delivery date under the contract.  

(a) It would have to be by that date because the perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term.

b. There is limited ability to cure after the delivery date has passed.  UCC § 2-508(2).

(1) If the buyer has already accepted the goods, the buyer can revoke the acceptance only for substantial defects: UCC § 2-608.

(2) In an installment sale, the buyer can reject an installment only if the defect “substantially impairs” the value of the installment and can claim a breach of the whole contract only if the defect “substantially impairs the value of the whole contract.” UCC § 2-612.

c. The doctrine of good faith applies to protect against a buyer’s rejection of goods that is clearly pretextual—e.g., a rejection because of some minor nonconformity because the buyer wants out of the deal.

III. Breach.

A. Types of breach.

1. A partial breach is a breach that is not significant; absent other circumstances, would normally be considered a partial breach.
· Jacob and young (partial breach did not discharge duty to pay). Use of of redding pipe was not an express condition (but was a promise) because that would result in forfeiture. But it was a partial breach, by applying a set of factor that are listed in section 241. Because of the breach… Kent is in theory entitled to damages. In this case, the court applies the acceptional role. In theory you are allowed to recover damages. This was a dimmunition in value. Using the pipe was not a constructive condition

2. A material breach is a failure to perform a significant performance obligation.  The other party may suspend their performance until the material breach is cured.

a. Sackett case.. did not pay the remaining amount to purchase a news paper… court found this was a material breach. 

3. A total breach is a material nonperformance that has not been cured after the expiration of a reasonable period of time. Total breach discharges the other party’s duty to perform.

B. Steps to analyze breach:

1. Step 1:  To determine whether the nonbreaching party still has to perform her duties, ask whether the other party’s breach is material.  Look to Rst 2d § 241 factors:

a. Extent to which injured party will be deprived of the benefit which he reasonably expected; 

b. Extent to which injured party can be adequately compensated for part of benefit of which deprived; 

c. Extent to which party failing to perform will suffer forfeiture; 

d. Likelihood that the party failing to perform will cure his failure;

e. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing, 

2. Step 2:  If the breach is material, ask whether the breach is total.  

a. Analyze the § 241 factors; and 

b. Analyze the 2 additional factors in Rst 2d § 242:

(1) Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements, and

(2) Extent to which the agreement provides for performance without delay and [whether] the circumstances, including the agreement, indicate that performance or an offer to perform by that day is important.  

C. Legal effects of partial breach, material breach, and total breach.

1. Effects on duties of the nonbreaching party.

a. A partial breach does not discharge the nonbreaching party, who must continue to perform his obligations under the K.

b. A material breach suspends the performance duty of the nonbreaching party until the material breach is cured.

c. A total breach discharges the nonbreaching party from his duties under the K.  

2. Remedies.

a. Damages for breach.

(1) Actual and future damages are available to the victim of a total breach. 

(2) Only actual damages are available to the victim of a partial breach.

b. Alternative theories of recovery include restitution.

3. Consider possible effects of Doctrine of Divisibility.

IV. The Doctrine of Divisibility (bears on conditions, breach, and remedies).

A. Where a K is divisible, determine whether conditions within each divisible part of the K (PAIRS of performance obligations) have been satisfied or excused.

B. There are various tests for divisibility:

1. Rst § 240. If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised.

V. Anticipatory repudiation (“AR”).
· Trumen v. Schupf

· Not a clear an unequivocal repudiation… even if there was a repudiation they timely retraction of it. Sale of land with asphault.. didn’t get the asphault passed. Wanted a reduced rate. Thretened repudiation, but wasn’t clear. Sale went through as is. 
· Hornell: Hornell had agreement with a distrib. He was late paying not pying at all. They demanded poroof of a credit line, never received. Court said they can terminate the agreement under the UCC.. which gives ability to get assurance for reasonable issues.   

A. What is AR?

1. A repudiation is a clear and unequivocal statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach, or a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach. 

a. It may occur between the time the contract is made and the time is due for its performance; or after performance of the contract has begun, but before the due date of the repudiated performance.

2. Rst 2d definition:

a. Rst 2d § 250: “A repudiation is (a) a statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach under § 243 ….”

b. Rst 2d § 251(2): “The obligee may treat as a repudiation the obligor’s failure to provide within a reasonable period of time such assurance of due performance as is adequate in the circumstances of the particular case.”

3. Conduct can be an AR (AR by conduct is aka “voluntary disablement”).

a. Rst 2d § 250: “A repudiation is . . . (b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform.”

4. To constitute AR, obligor’s purported repudiation must clearly and unequivocally indicate to the reasonable obligee that the obligor intends to breach materially when the time for performance arrives.

a. Financial difficulty, even insolvency, is not an AR, but does provide grounds for a demand for adequate assurance of performance.

B. The effects of AR.

1. Overview.

a. Three effects of AR:

(1) AR is treated as a material breach by the repudiator.

(2) The repudiating party’s deemed material breach discharges the innocent party’s duties.

(3) The repudiating party’s deemed material breach excuses any conditions on the repudiator’s duties.

b. Exception.

(1) Where the innocent party has fully performed (e.g., has done all the work required), the payment is due in the future, and the payor repudiates, the innocent party does not have the right to sue the payor immediately for breach. 

(2) Instead, the innocent party must wait until the time for performance under the contract and see if the repudiator retracts and pays after all.

(3) Rationale: Once the innocent party has fully performed, there is no opportunity for the innocent party to mitigate their damages. 

(4) In other words, the balance between the value of mitigation and the value of avoiding breach shifts to favor the latter, so courts say to wait and see if the repudiating party later performs.

2. Rst rules.

a. Rst 2d § 251(1): “Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under § 243, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.”

b. Rst § 253: 

(1) “Where an obligor repudiates a duty before he has committed a breach by non-performance . . . , his repudiation alone gives rise to a claim for damages for total breach.”

(2) “Where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performance.”

3. UCC rules:

a. UCC § 2-610: “When either party repudiates the contract with respect to a performance not yet due, the loss of which will substantially impair the value of the contract to the other, the aggrieved party may: 

(a) for a commercially reasonable time await performance by the repudiating party or; 

(b) resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and 

(c) in either case suspend his own performance or proceed in accordance with the provisions of this Article. . . .”

C. AR as a result of interpretation disputes.

1. K disputes often involve interpretation.

a. Where the parties to a contract disagree about the manner in which the contract should be interpreted, one party may notify the other party that he will not perform in accordance with the other party’s interpretation. 

b. There is disagreement about whether this type of notification constitutes an AR.

c. These different approaches to interpretation disputes can create uncertainty and risk. 

d. If a party insists on performing only in accordance with that party’s interpretation, and if that party’s interpretation is later found by a court to be wrong, that party may have committed AR and breach.

2. Application: 

a. Hochster v. De La Tour. KCP 834.

b. Hypo: A promises to be a courier for B for three months and B promises to pay for the service. Is there any condition on B’s promise to pay? Yes, in a service contract, the service provider must substantially perform before the duty to pay arises. What if B engages in anticipatory repudiation? B’s AR excuses the condition on B’s duty to perform. B’s duty to perform arises immediately, upon B’s AR, and A can sue B for breach immediately. Said another way, AR can excuse a condition on the repudiating party’s duty and constitute a material breach by the repudiating party.

c. Hypo: A agrees to paint B’s house and B agrees to pay on the condition that he is satisfied with A’s work. Before the time comes for A to paint, B says “I repudiate my obligation.” B’s AR excuses the express condition on B’s duty to perform. What about the repudiator’s rights? If he repudiates and the other side then fails to perform on its promises, can the repudiator sue for breach? No, because the repudiating party’s AR discharges the innocent party’s duty to perform, so the innocent party cannot be sued for failure to perform. Rst 2d § 253(2); UCC § 2-610(c).

D. Right to demand adequate assurance.

1. Overview.

a. When reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand adequate assurance of due performance and, until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return.  

(1) UCC requires the demand be made in writing, but many courts do not strictly enforce this.  

(2) Rst 2d adopts a flexible approach.

b. After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstances is a repudiation of the contract. 

(1) UCC says “within a reasonable time not exceeding 30 days.” 

(2) Rst 2d does not set a maximum time.

2. Rst 2d § 251:

a. § 251(1): “Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under § 243, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.”

b. § 251(2): “The obligee may treat as a repudiation the obligor’s failure to provide within a reasonable period of time such assurance of due performance as is adequate in the circumstances of the particular case.”

3. UCC § 2-609: 

a. § 2-609(1): “When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.”

b. § 2-609(2): “Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.”

c. § 2-209(4): “After a receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.”

E. Actions aggrieved party may take in response to AR.

1. Overview: Upon AR, the aggrieved party has a choice.

a. Aggrieved party may accept the repudiation by giving notice that she is treating it as an immediate breach.  

(1) This entitles her to refuse to render her own performance, to terminate the contract, and to sue for relief for total breach.

b. Aggrieved party may delay responding to the repudiation to see if the repudiating party retracts.  

(1) Aggrieved party might even encourage the repudiating party by notifying them that he has a specified time to retract, failing which the repudiation will be accepted.  

(2) If she does this, she can still change her mind any time before retraction, and accept the repudiation.

F. Retraction of AR by repudiator.

1. Rst 2d § 256: the repudiating party can retract the repudiation as long as the aggrieved party has not materially changed his position or indicated that the repudiation is final.

a. § 256(1):  A repudiating statement “is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.”

b. § 256(2): A repudiating event “is nullified if, to the knowledge of the injured party, those events have ceased to exist before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.”

2. UCC § 2-611 also tells us that the repudiating party can retract the repudiation as long as the aggrieved party has not materially changed his position or indicated that the repudiation is final.

a. § 2-611(1): Until the repudiating party’s next performance is due, he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

b. § 2-611(2): Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under [§ 2-609].

c. § 2-611(3): Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.
Chapter 10: Expectation Damages
Introduction and CL/Rst Rule

IntroductionInterests protected by contract law remedies. Fuller and Perdue described three types of interests protected by contract law remedies.
Expectation interest:
Contract law encourages promisees to rely on promises by protecting the promisee’s expectation interest in the contract. 
Contract law typically tries to put a promisee in the position she would have been in if the breaching promisor had performed. 
Using this approach gives the injured promisee the “benefit of the bargain.”
Reliance interest: 
In the alternative, contract law sometimes protects a promisee in a different way, by putting the promisee in the position she would have been in if she had not entered into the contract. 

Contract law protects the promisee’s reliance interest by reimbursing the promissee for her loss in relying on the contract.

Restitution interest: 

In the alternative, contract law sometimes uses a different approach to put the breaching promissor in the position she would have been in if the she had not entered into the contract. 

Contract law protects the promisee’s restitution interest by requiring the breaching promisor to return to the promisee the benefit received by the breaching promisor.

Rst 2d §344 (the “modern view” of contract remedies) adopts the Fuller and Perdue analysis of the interests served by contract law remedies.

“Substitutional” relief is the default remedy; “specific relief” is the extraordinary remedy.

Definitions from Farnsworth treatise (§12.2): 

Relief is “substitutional” “when it is intended to give the promisee something in substitution for the promised performance.” 

Relief is “specific” “when it is intended to give the promisee the very performance that was promised.” Such “specific” relief could be provided by “specific performance,” i.e., a court order that requires the breaching party to perform. A “negative injunction,” i.e., a court order to not do something that is inconsistent with performance, can have a similar effect.

Contract law typically provides for substitutional relief, in the form of an award for money damages, instead of specific relief.

Rst 2d §359(1) provides that “[s]pecific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.” 

UCC §2-716 provides that “[s]pecific performance may be decreed where the goods are unique or in other proper circumstances.” The inability of the injured party to cover may constitute “other proper circumstances.”

Computing the Value of the Plaintiff’s Expectation: Rst/CL 

Rst 2d § 347: The basic formula for computing expectation damages.

Rst 2d § 347 provides that the general measure of expectation damages =

      LOSS in VALUE (if any)

+    OTHER LOSS (if any)
· COST AVOIDED (if any)

· LOSS AVOIDED (if any)

LOSS in VALUE (aka the term “direct damages”): the difference in value between what should have been received and the value of what, if anything, was received. 

OTHER LOSS: Incidental and consequential losses (aka “special damages”).

COST AVOIDED: Savings on expenditures the non-breaching party would have otherwise incurred if the breaching party had performed.

LOSS AVOIDED: Loss avoided or mitigated by the non-breaching party.

Examples: 

Case 1, KCP p. 856.

Case 2, KCP p. 856.

Although the theory behind expectation damages is constant, cases use alternative terminology and formulae to compute expectation damages, depending on the type of contract involved.

In cases involving real estate sales contracts, “courts often state that expectation damages are measured by the difference between the contract price and the market price at the time of breach.”

If RE Buyer breaches, Seller can recover expectation damages for loss in value only if the Seller can show that, at the time of the breach, FMV of property < K price for the property.

If RE Seller breaches, Buyer can recover expectation damages for loss in value only if the Buyer can show that, at the time of the breach, FMV > K price for the property.

English rule vs American rule when Seller breaches.

English rule: If seller is in breach in K for sale of real property but acting in good faith, plaintiff buyer’s recovery is limited to restitution, i.e., to seller returning to the buyer any payments that the buyer has made to the seller with respect to the property.

American rule: If seller is in breach in K for sale of real property, plaintiff buyer’s recovery is determined using expectation damage formula, “regardless of the good faith or bad faith of the seller.”

In cases involving construction contracts: 

Where the owner is the breaching party, courts often state that the builder’s expectation damages equal “the builder’s expected net profit on the entire contract plus the builder’s unreimbursed expenses at the time of breach.” 

Compare Case 1 and Case 3, KCP p. 856.

Cost-to-complete vs. diminution in value.

Rst 2d § 348(2) provides the non-breaching party damages can be measured by either 

diminution in FMV or 

reasonable cost to complete or to repair defects if “that cost is not clearly disproportionate to the probable loss in value to him.”

Case law, on the other hand, generally favors use of the cost-to-complete measure.

American Standard v. Schectman: Pig iron factory where defendant took equipment in exchange to grade property. Did not grade property so damages were calculated at the value the land should have been with the grading. 
Exception: Jacob & Youngs v. Kent.

Commentators have argued that courts should consider alternatives to cost-to-complete and diminution in FMV damage measures, such as ordering specific performance to require restoration.

Introduction regarding “other losses:”

“Consequential” and “incidental” damages must meet certain requirements:

· Damages must be reasonably foreseeable (by breaching party);

· The harm must be measured with reasonable certainty; and

· Damages are reduced “to the extent that they could have been avoided or minimized by reasonable efforts.” 

Example from Crabby’s case (not assigned): The court allowed the seller to recover “other losses,” including property taxes, the cost of utilities, and interest paid on the mortgage during the 11.5 month period between the breach and the resale of the property. 

Pre-judgment and post-judgment interest.

The successful party in K litigation usually receives post-judgment interest, but receives pre-judgment interest only where the plaintiff’s claim was for a “liquidated” sum.

Rst 2d § 354(1) provides that interest may be recovered if the breach “consists of a failure to pay a definite sum in money or to render a performance with fixed or ascertainable monetary value.”


Rst 2d § 354(2) adds a provision giving a court greater flexibility in awarding interest: “In any other case, such interest may be allowed as justice requires on the amount that would have been just compensation had it been paid when performance was due.”
RESTRICTIONS on Recovery of Expectation Damages: ForEseeability, Certainty, Causation.

There are three main limitations on recovery of expectation damages:

Foreseeability;

Certainty; and

Causation.

FORSEEABILITY: Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
Loss may be foreseeable as a result of a breach because it follows from the breach

· In the ordinary course of events, or

· As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

A court may limit damages or foreseeable loss by excluding recovery for loss of profits, by allowing recovering only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires, in order to avoid disproportionate compensation.

Hadley v. Baxendale: Plaintiffs operated a mill, and a component of their steam engine broke causing them to shut down the mill. Plaintiffs then contracted with Defendants, common carriers, to take the component to W. Joyce & Co. to have a new part created. When delivery was delayed due to Defendants’ neglect, causing Plaintiffs’ mill to remain closed longer than expected, Plaintiffs sued to recover damages. NO RECOVERY BECAUSE IT WAS NOT FORSEEABLE TO THE 3RD PARTY THAT THE MILL WOULD STAY SHUT DOWN.
Rule: Damages for breach of contract are recoverable only if the damages either: 

· arise naturally from the breach (“general” or “direct” damages) or 
· are such as may reasonably be supposed to have been in contemplation of both parties, at the time they made the contract, as the probable result of the breach Reasonable certainty.

Florafax Int’l v. GTE Market Resources, Inc: 3rd party freached a contract which lost business beacuase of a 3rd aprty breach. Court found damages expectation ere reasonable because there was forseeable loss, the loss was caused by the breach, and there was a reasonable way of calculating it. 

Rst 2d § 352: “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”  

The evidence must be sufficient to persuade the factfinder that the loss is more likely to have occurred than not (preponderance of the evidence), and must give the factfinder enough basis for calculating the money damages.

Causation.

A breaching party cannot be accountable for loss that was not caused by her breach.  There must be a link between the breach and the loss.

Direct damages usually do not pose an issue of causation because there is a clear causal link between the breach and the loss of the contractual bargain.

Causation could be an issue concerning consequential damages – the plaintiff must establish they were indeed a consequence of the breach.

RESTRICTIONS on Recovery of Expectation Damages: MITIGATION.

Introduction.

The doctrine of “avoidable consequences” or the “duty to mitigate” refers to the idea that the plaintiff may not recover for consequences of defendant’s breach that the plaintiff herself could by reasonable action have avoided.  

Prof. Williston on mitigation of damages: “[A]fter an absolute repudiation or refusal to perform by one party to a contract, the other party cannot continue to perform and recover damages based on full performance.  This rule is only a particular application of the general rule of damages that a plaintiff cannot hold a defendant liable for damages which need not have been incurred; or, as it is often stated, the plaintiff must, so far as he can without loss to himself, mitigate the damages caused by the defendant’s wrongful act.” 

Rst 2d § 350:

“(1) Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

(2) The injured party is not precluded from recovery by the rule stated in subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.”

Luten Bridge: Rupudiated contract… continued to build… not liable for the whole bridge, just up to the completed build .. plus profit if it had build. Nothing in between. 
In practice, use demand for adequate assurance if your client is in Luten’s position (facing uncertainty about County’s performance of the K as a result of changing composition of the county commission that initially had approved construction of the bridge and entered into the contract with Luten.)

“Duty” to mitigate is a misnomer, because it isn’t a “duty” at all.  Instead, mitigation is “a limitation on a plaintiff’s right to recover damages.” 

Failure to mitigate damages is an affirmative defense.

Burden of proof is on the defendant.

Standard of proof is preponderance of the evidence.

Mitigation by E’ee following breach of employment K by E’er:

E’ee’s damages = “The amount of salary he would have received during the rest of the contract term minus any sum that was earned or reasonably could have been earned through mitigation.” 

E’er has the burden of proving E’ee’s failure to mitigate: 

E’er has to prove both: 

The availability of suitable and comparable employment and 

A lack of reasonable diligence on the employee’s part to obtain substitute employment.

Many courts also require the E’er to show that there were “comparable” positions that could have been obtained.

What is “comparable” employment?

Reinstatement by breaching employer: The duty to mitigate “includes the acceptance of an unconditional offer of reinstatement [by the former employer who earlier breached the contract in dispute] where no special circumstances exist to justify rejection.” 

Employment opportunity is not “comparable” if substitute position: 

Has significantly different, inferior duties than the old job;

Involves greater physical risk than the old job;

Would subject the E’ee to harassment or humiliation.

Application: Parker case.

Fox claimed that Shirley MacLaine had failed to mitigate after she declined Fox offer to substitute role in “Big Country, Big Man” for role in “Bloomer Girl.”

Feminist themes of Bloomer girl, a musical comedy, appealed to MacLaine. Also Big Country Big Man, a dramatic western, was filming in Australia.

Cal. Supreme Court held that the two roles were of “different types,” and differed in that MacLaine would have had director approval re Bloomer Girl, but not re Big Country Big Man.

A non-breaching E’ee’s “duty” to mitigate does not require the E’ee to take an inferior substitute job. If the E’ee takes the job, however, the wages from the inferior job reduce the E’ee’s K damages.

Mitigation in RE Leases:

Traditional rule: Lessor does not have to mitigate.

Modern trend: Lessor has a duty to mitigate.

Application of UCC “lost volume” theory to non-UCC Ks.

· Non-breaching party’s damages are reduced by amounts that party received from a mitigating contract, but are not reduced by amounts that party received from additional K. 

· A mitigating contract is a contract that the plaintiff was able to perform only because the defendant’s breach freed the plaintiff from the obligation to perform the original contract.

· Rst 2d § 350, comment d: “The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the contract does not necessarily mean that by doing so he will avoid loss.  If he would have entered into both transactions but for the breach, he has ‘lost volume’ as a result of the breach.  In that case, the second transaction is not a ‘substitute’ for the first one.”

· Lost volume theory could apply to a service K, based on facts. 
NONRECOVERABLE DAMAGES.

The following generally are excluded from plaintiff’s damages for breach of contract:

Attorney’s fees (“American rule” denies recovery for attorney’s fees);

Damages for mental distress (and intangible, “noneconomic” injury); and

Punitive damages.

Effects: In some instances, this means that recovery is actually below the level that true expectation would require (e.g., attorneys’ fees).  In other cases, it prevents bringing plaintiff’s recovery above the net-expectation level (e.g., punitives).

Exceptions to the general rules:

Attorney’s fees: 

Statutes provide for payment of attorney’s fees in certain circumstances.

A K might provide for payment of attorney’s fees.

Attorney’s fees in a collateral dispute may, in some circumstances, be treated as incidental damages in the main K dispute.

Emotional distress: 

Exception if breach of K causes bodily harm. 

Narrow exception if emotional distress is a “’particularly likely’ consequence of the breach.” Example: K to transport a dead body.

A plaintiff can recover punitive damages for bad faith breach of an insurance K by an insurer. 

UCC: Remedies

I. BUYER’S & SELLER’S REMEDIES UNDER UCC.

A. Buyer’s remedies for Seller’s breach.
1. Introduction.
a) Seller of goods can commit a breach in two ways: 
(1) Seller may deliver nonconforming goods to Buyer, or 
(2) Seller may fail to properly tender the goods to Buyer.
b) Before determining B’s remedies for Seller’s breach, consider whether B’s remedies are disclaimed or limited by the K. 
For example, if Seller breaches a warranty, consider whether the warranty has been disclaimed in the K or the K limits remedies for breach of the warranty. 

An effective “disclaimer” eliminates a warranty. Express warranties cannot be disclaimed, but implied warranties may be disclaimed. 

A limitation on remedy (warranty survives but the remedies available for its breach are reduced by the K) is enforceable unless it makes the remedy fail of its essential purpose or it is unconscionable.  UCC § 2-719. 

UCC limitations on liquidated damages (for either Buyer or Seller) are similar to limitations under common law. UCC § 2-718.

2. Status quo remedies are designed to get the goods back to the Seller if the Seller ships but breaches.
a) Rejection of goods by the Buyer.
The general rule is the perfect tender rule: 

Where there is a contract for a single delivery, the Buyer can reject any non-conforming shipment before accepting the goods, no matter how trivial the non-conformity. UCC § 2-601.

Hypo: Buyer agrees to purchase 5,000 Grade A Turkeys. Seller ships 4,999 Grade A turkeys and 1 Grade B turkey. Under the perfect tender rule, Buyer could reject the entire shipment. 

A special rule applies to installment sales K (a K with multiple shipments). 

In that case, Buyer can reject a given installment only for substantial defects that impair the value of that installment and can reject the remaining installments only if the defects substantially impair the value of the entire contract. UCC § 2-612.
b) Revocation of Buyer’s acceptance of goods. Buyer may accept goods but later discover a defect.  
(1) The Buyer can revoke his acceptance of goods if there is a substantial defect or non-conformity, so long as the problem was difficult to discover at the time goods were accepted or the Seller said the defect would be cured and it has not been.  UCC § 2-608. 
(2) Under the UCC, “acceptance” of goods occurs when a Buyer either fails to reject the goods within a reasonable time, or indicates that the goods are acceptable, or does anything inconsistent with Seller’s ownership. UCC § 2-606.
(3) Hypo: Assume the same facts as in the last hypo, except the Buyer cuts up all the turkeys, then notices that the last turkey is a Grade B bird. Can the buyer send the turkeys back?  No. Any act by the Buyer that substantially alters the goods is inconsistent with the Seller’s ownership. Cutting up the birds is an act of acceptance, so the Buyer can’t reject the birds.  The Buyer can’t revoke the acceptance either, because the non-conformity was not substantial. 
c) In the case of both rejection and revocation, the Buyer must give the Seller reasonable notice of the defects and the use of these remedies. 
(1) Buyer then must await instructions from the Seller as to what to do with goods. 
(a) If those instructions are reasonable, the Buyer must follow them. 
(b) If no instructions are received from the Seller, or if the instructions are not reasonable, the Buyer can do anything reasonable with the goods. 
(2) If the Seller still has time to perform under the contract, he has the right to cure the defects.
3. Other Buyer’s remedies. These are remedies that are not aimed at restoring the goods to the Seller.
a) Expectation damages. 
(1) If goods are delivered to the Buyer and the Buyer keeps them, the Buyer can sue for breach and recover damages for the diminished value of the goods resulting from the breach.  UCC § 2-714.
(2) If the Seller fails to deliver goods or the Buyer rightfully rejects or revokes acceptance, the Buyer can “cover:” the Buyer can purchase substitute goods within a reasonable time after learning of the breach. 
(a) If the Buyer covers, the B’s damages are the difference between the cover price and the K price. UCC § 2-712. 
(b) If the Buyer does not cover, the Buyer’s damages are the difference between the market price at the time Buyer learned of the breach and the K price.  UCC § 2-713. 
(3) The Buyer can also get consequential and incidental damages as under the common law. UCC § 2-715.
(a) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
(b) Consequential damages resulting from the seller’s breach include
(i) Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and
(ii) Injury to person or property proximately resulting from any breach of warranty.
FROM OTHER HANDOUT
a. UCC expectation damage rules.

i. UCC measures damages for breach of K based on “difference between the market price and the K price for the goods.” Note 6, KCP p. 861.

1. Breach by the Seller.

UCC § 2-713: where seller breaches, buyer’s damages = “the difference between the market price at the time when the buyer learned of the breach and the K price together with any incidental and consequential damages provided in this Article (§ 2-715), but less expenses saved in consequence of the seller’s breach.”

UCC § 2-712(1): A buyer who “covers” by purchasing substitute goods can recover the difference between the price of the substitute goods and the K price. Note 6, KCP p. 862.

b. Examples:

i. Sale of goods example (from Eric Posner, Contract Law & Theory).

1. Scenario #1: Seller (S) and Buyer (B) enter into a K for the sale of a widget for $6. B expects to resell the widget for $8, making a profit of $2.

If S breaches before B has paid, B’s expectation damages = $2.

If S breaches after B has paid, B’s expectation damages = $8.

2. Scenario #2: Same as Scenario #1, except that B paid $3 to S when K was signed and will pay $3 on delivery. If S breaches prior to delivery, B’s expectation damages = $5.

3. Scenario #3: Same as Scenario #1. S’s cost to produce the widget is $5, allowing S to make a profit of $1.

If B breaches before S produces the widget, S’s expectation damages = $1.

If B breaches after S has produced the widget, and S cannot sell the widget to someone else, despite reasonable attempts to do so, S’s expectation damages = $6.

If B breaches after S has produced the widget, and S sell the widget to someone else for $5, S’s expectation damages = $1.

b) Specific performance. 
The Buyer can get specific performance if goods are unique. 

UCC §2-716 provides that “[s]pecific performance may be decreed where the goods are unique or in other proper circumstances.” The inability of the injured party to cover may constitute “other proper circumstances.”
Hypo: Lee agrees to buy a very rare antique quilt from a dealer. The dealer breaches. Can Lee get an order of specific performance?  Yes.  A buyer can get specific performance where the contract is for goods that are unique and money damages are inadequate.
c) If the Seller doesn’t deliver the goods or the Buyer rightfully rejects the goods or justifiably revokes acceptance of the goods, the Buyer may recover the part of the K price that has been paid. UCC § 2-711.
B. Seller’s remedies for buyer’s breach.
1. Status quo remedies restore the goods to the Seller or permit the Seller to retain goods that the Seller has not yet shipped.
a) Right to withhold goods.  If the Buyer breaches while the goods are still in the possession of the Seller, the Seller may withhold delivery.  The Seller may do whatever is reasonable with the goods (e.g., resell them) and sue for damages.
b) Limited right to stop shipment in transit and recover shipped goods.  If the Buyer breaches after the Seller has shipped the goods, the Seller can stop the shipment in transit and recover the goods if the Buyer is insolvent or the shipment is a large shipment (e.g., a carload or truckload).
2. Other seller’s remedies.  
a) Expectation damages. 
(1) If the Seller still has the goods, it can enter into a substitute sale and recover the difference between the original contract price and the resale price. UCC § 2-706. 
(a) The Seller must give notice to the buyer of the intended resale except where the goods are perishable or will decline in value quickly.  
(2) Alternatively, the Seller can choose to recover damages based on the difference between the K price and the market price at the time and place delivery was to be made. UCC § 2-708(1). 
OUTTAKE:

ii. UCC measures damages for breach of K based on “difference between the market price and the K price for the goods.” Note 6, KCP p. 861.

1. Breach by the Buyer. 

UCC § 2-708: where buyer breaches, seller’s damages = “the difference between the market price at the time and place for tender and the unpaid K price together with any incidental damages provided in this Article (§ 2-710), but less expenses saved in consequence of the buyer’s breach.” 

UCC § 2-706: A seller who complies with this rule can recover the difference between the K price and the seller’s resale price.

Special rule for lost volume sellers: If the Seller can establish that the Buyer’s breach resulted in lost sales volume, the Seller can recover the profit it would have made if the buyer had performed. UCC § 2-708(2). 

Hypo: Buyer breaches a K to purchase a sofa from Ikea. The difference between the K price and the market price, or between the K price and a resale price is likely to be zero, precluding any recovery under the general rule. Ikea is worse off because Buyer’s breach caused Ikea to lose the profit from the specific sale to Buyer; the breach has reduced the number of sofas Ikea will sell. In such a case, Ikea is entitled to recover its lost profit from the contract with Buyer.  

Hypo: Buyer agrees to pay a pottery store $100 for one-of-a-kind hand-painted ceramic chicken. She breaches and the store sells the item to another ceramic collector for the same price. The store cannot recover its lost profit. Here, the substitute sale at the same price means the store loses nothing as a result of the breach. The special lost volume seller rule applies only if the breach causes a decrease in the quantity of goods the seller will sell.
b) A seller also can get consequential and incidental damages as under the common law. UCC § 2-710.
c) A seller can also maintain an action for the price if the goods are not resalable. UCC § 2-708. This is the functional equivalent of specific performance. 
Alternatives to Expectation Damages

Reliance and Restitutionary Damages, Specific Performance, and Agreed Remedies 

Introduction.

Determining amount of recovery for non-breaching party.

Consider (1) basis for party to recover from counterparty and (2) the theory of recovery.

Possible bases for recovery:

1. Breach of K. If basis for party to recover from counterparty is breach of K (i.e., an enforceable agreement, where duty to perform arises and nonperformance is not justified), theories of recovery include:

i. Expectation damages

ii. Reliance damages, or

iii. Restitutionary recovery

2. Voidable K or where condition on duty is not satisfied or where nonperformance is justified.

i. Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged, recovery is restitutionary recovery. 

3. Promissory estoppel. If the basis of liability is promissory estoppel, where there is no enforceable K:

i. Court has broad discretion to award recovery as justice requires. 

ii. Recovery could, in theory, be based on expectation damages, reliance damages, or restitution

iii. In practice, recovery often is based on reliance damages.

4. Unjust enrichment. If the basis of liability is unjust enrichment, recovery is a restitutionary recovery.

A. Reliance Damages.

a. Reliance damages as an alternative to expectation damages for breach of K.

i. Rst 2d § 349: “As an alternative to the measure of damages stated in 347 [expectation damages], the injured party has a right to damages based on his reliance interest, including [i] expenditures made in preparation for performance or in performance, [ii] less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.”

1. Although K law allows the breaching party to reduce reliance damages by a loss that the injured would have suffered if the K had been performed, the loss must be proven with “reasonable certainty” and the breaching party has the burden of proof on the issue.  

2. If breaching party can prove such loss, the non-breaching party may elect a restitutionary remedy instead of expectation damages or reliance damages.

ii. Non-breaching party might elect reliance damages where expectation damage amount is uncertain. 

iii. The traditional limitations on expectation damages recovery (foreseeability, certainty, mitigation and causation) apply to reliance-based damages as well.

iv. Limitation on Reliance Damages: Essential Reliance v. Incidental Reliance, KCP p. 978-81.

1. Essential Reliance: Costs of performing the K. Amount of essential reliance damages is limited by the K price. 

a. Foregone opportunities: Amounts plaintiff would have made had she not relied on defendant’s promises are sometimes treated as “costs” of performing, to protect the reliance interest.

2. Incidental Reliance: Costs incurred in collateral Ks. Amount of incidental reliance damages is not limited by the K price.

v. Wartzman v. Hightower Productions: Lawyer didn’t structure company properly to sell public stock. Profits were too speculative though, so only reliance recovery was allowed. 
b. Reliance damages in promissory estoppel actions. KCP pp. 986-88.

i. As justice requires, court has discretion to award expectation or reliance damages, or some other form of remedy when the basis of recovery is PE. 

ii. Rst 2d § 90 seems to endorse a flexible approach; comments and illustrations are not clear about when expectancy damages should be available. Courts in fact award a “full range of remedies” (including specific performance).

iii. In construction bidding PE cases (e.g. Drennan), GC’s damage award for SC’s bid withdrawal typically = price GC has to pay another SC for the goods and services minus the defendant-SC’s bid.

B. Restitutionary Damages. KCP p. 988.

a. Restitution is available: 

i. As a remedy for breach of contract (as an alternative to expectation damages); 

ii. To a breaching party; and 

iii. Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged.

b. Restitution as an alternative remedy for breach of contract.

i. Rst 2d § 373: On a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance, unless his duties have already been fully performed and the breaching party’s only remaining duty is the payment of money.

ii. Limitations on the use of restitution as an alternative remedy for breach of K.

1. The election to seek restitution may be made only when the defendant commits a total breach of contract or repudiates.  Rst § 373(1).

2. “Full performance” exception: If plaintiff has completed her performance and the only remaining duty owed by defendant is the payment of a definite sum of money, plaintiff may not elect restitution; instead she is limited to expectation damages.  Rst 2d § 373(2). KCP 992.

3. Restitutionary amount must be reasonably certain.

iii. “Market value” restitution. Note 2, 3, KCP pp. 992-993.

1. Majority rule.  Non-breaching party who would have lost money if the K had been fully performed can claim restitutionary recovery based on the market value of what non-breaching party provided to the breaching party. 

a. “The impact of quantum meruit is to allow a promisee to recover the value of services he gave to the defendant irrespective of whether he would have lost money on the [K] and been unable to recover in a suit on the contract.”  

“The measure of recovery for [restitution] is the reasonable value of the performance; and recovery is undiminished by any loss which would have been incurred by complete performance.”   

While the [K] price may be evidence of reasonable value of the services, it does not measure the value of the performance or limit recovery.  Rather, the standard for measuring the reasonable value of the services rendered is the amount for which such services could have been purchased from one in the plaintiff’s position at the time and place the services were rendered.”  

Algernon Blair (nonbreaching SC’s recovery from breaching GC), KCP p. 991; Rst 2d § 373 comment d.

c. Measuring the restitutionary interest: enrichment versus benefit.  

i. Rst 2d § 371: Unjust enrichment can be measured either by 

1. the reasonable value of the performer’s services or 

2. the value of increase to the recipient’s property.  

Relief may be measured as justice requires. 

ii. The two measures may vary. 

1. Example 1: Reasonable value of painter painting a home is $5,000, but painting the home increases the value of the home by $10,000.

2. Example 2: Same facts as in previous example, except painting the home increases the value of the home by $2,000.

d. Some specific situations in which restitutionary recovery is available.

i. Rst 2d § 375:  “A party who would otherwise have a claim in restitution under a contract is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds unless the Statute provides otherwise or its purpose would be frustrated by allowing restitution.”  

ii. Rst 2d § 376:  “A party who has avoided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.”

iii. Rst 2d § 377:  “A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.”

e. Breaching party’s right to restitution.

i. Traditional CL rule: A breaching party could not recover either on the contract or in restitution for the value of his part performance.

ii. Modern trend and Rst and UCC rules.

1. Lancellotti v. Thomas. KCP p. 993. Luncheonette case.. person sold biz needed to do additiona and then also run the biz. Didn’t want to run but already paid for the business. Original owner took it voer and was required to give the money back for the biz. 
2. Rst 2d § 374: “…the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.

To the extent that under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.”

3. UCC § 2-718 provides similar rule.

iii. Exceptions to the modern rule:

1. A breaching party’s intentional variation from the terms of the contract precludes restitution.

2. Breaching party acting in bad faith also may preclude restitution.

C. Specific Performance. KCP 1031-34.

a. Introduction: The remedy of specific performance is a court order commanding the defendant to perform the contract as promised. Although SP gives the non-breaching party the “benefit of the bargain,” SP is an extraordinary remedy, not the general rule.

b. SP is an equitable remedy that is within the court’s discretion.

i. The court has wide power of discretion in determining whether or not to grant the remedy.  Rst 2d § 357(1).  

ii. SP is an equitable remedy that the court will grant only if, on balancing the equities between the parties, and taking into account social interests, the justification of affording the plaintiff this relief outweighs its drawbacks.

D. Generally, court orders SP only if the legal remedy (damages or restitution) is inadequate. Rst 2d § 359(1).

a. The legal remedy is inadequate if the subject matter of the contract is unique – e.g., real property, heirlooms, works of art, other one-of-a-kind objects, certain intangibles not readily available on the market such as patents, closely held stock, etc. UCC § 2-716(1). 

b. SP is available to both buyers and sellers.

E. Factors courts consider (Rst 2d §§ 360, 364, 366):

a. Adequacy of legal remedy:

i. difficulty of proving damages with reasonable certainty;

ii. difficulty of getting a suitable substitute with money damages; and

iii. likelihood that an award of damages could not be collected.

b. Difficulty of enforcement or supervision.

c. Subject matter of contract. 

d. Inequitable conduct (e.g., the contract was induced by mistake or by unfair practices, “unclean hands”).

e. Unfair contract terms. 

f. Balance of equities and hardships. 

g. Plaintiff’s return performance (if not already rendered, court may condition its grant on the plaintiff doing so).

F. More on difficulty of enforcement or supervision: 

a. Courts will not order specific performance where “the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial.”  Rst 2d § 366. 

b. For example, courts rarely specifically enforce a contract to build or repair a structure.

G. Application to employment contracts.

a. Employment and personal service contracts will not be specifically enforced against the employee or service provider due to concerns about the difficulty of enforcement and involuntary servitude.  Rst 2d § 367(1).

b. Some courts may, however, enjoin an employee from working for another employer based on an implied promise or express exclusivity clause, which is sometimes characterized as indirect/“negative” enforcement.  Lumley, note 2 KCP pp. 1032-33.

i. Courts will deny a request if the personal services are not special, unique, unusual or of peculiar value.  KCP 1033; Rst 2d § 367, comment c.

c. Rst 2d § 367 illustration 3: “A contracts to serve exclusively as sales manager in B’s clothing store for a year.  A repudiates the K shortly after beginning performance and goes to work for C, a competitor of B.  B sues A for an injunction ordering A not to work for C.  Unless A’s services are unique or extraordinary, the injunction will be refused.  If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted.”

d. The personal services of athletes, artists, and media personalities may be regarded as special, unique, unusual or of peculiar value.

H. More on enforcement of “exclusivity clauses.”

a. “A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.”  Rst 2d § 367(2).

b. Rst 2d § 367 illustration 1, based on Lumley case: “A, a noted opera singer, contracts with B to sing exclusively at B's opera house during the coming season.  A repudiates the contract before the time for performance in order to sing at C's competing opera house, and B sues A for specific performance.  Even though A’s singing at C’s opera house will cause B great loss that he cannot prove with reasonable certainty, and even though A can find suitable jobs singing at opera houses not in competition with B’s, specific performance will be refused.”

c. Exception if first employer is in competition with second employer. Rst 2d § 367 Illustration 4: “The facts being otherwise as stated in Illustration 1, B sues A for an injunction ordering A not to sing in C’s opera house.  The injunction may properly be granted.  If, however, C is not a competitor of B, the injunction will not be granted ...”

I. Specific enforcement against an employer is normally denied because of the difficulty of supervision, or because of the adequacy of money damages.

J. Rst 2d § 367 illustration 2: “The facts being otherwise as stated in Illustration 1, B discharges A and A sues for specific performance.  Even though singing at B’s opera house would have greatly enhanced A’s reputation and earning power in an amount that A cannot prove with reasonable certainty, specific performance will be refused.”

K. Enforceability of covenants not to compete. 

L. Rule in some jurisdictions: Post-employment covenants not to compete with the former employer “may be enforceable if the E’er has a valid, protectable interest and the restrictions are reasonable.  KCP 1034.

M. Rule in some jurisdictions (e.g., California):  Courts weigh employer and employee interests, but  emphasize employee freedom to work and may:

a. Refuse to enforce noncompete at all, or 

i. “Reform” a noncompete clause to limit its scope, for example, limiting it geographically or shortening the period of time during which the noncompete is applicable.

N. Agreed Remedies. KCP pp. 1035-1036.

a. Introduction.

i. “Liquidated damages:” a term in a contract under which the parties agree that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a prescribed formula.

ii. Valid LD provisions have the effect of specifying in advance the damages that will be due in the event of breach.

iii. A K can specify damages for breach of either party or for only one of them (and if the liquidated damages clause covers breach by only one party, a breach by the other party will require the non-breaching party to prove damages in the usual way).

iv. Where non-breaching party can enforce LD clause, non-breaching party has no duty to mitigate (i.e., LD remedy will not be reduced by avoidable losses). Barrie School (not assigned).

v. Rst 2d § 361: “[SP] or an injunction may be granted to enforce a duty even though there is a provision for liquidated damages for breach of that duty.”

b. Test to determine validity of LD clauses: 

i. KCP pp. 1045-46)

“[T]he damages to be anticipated from the breach must be uncertain in amount or difficult to prove;

[T]he parties must have intended the clause to liquidate damages rather than operate as a penalty; and

[T]he amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from the breach.”

ii. Rst 2d § 356: “Damages for breach by either party may be liquidated in the agreement, but only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof.”

1. Considers the difficulty of proving loss: “The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty…, the easier it is to show that the amount fixed is reasonable.”  Rst 2d § 356, comment c. 

2. Compares liquidated vs. actual damages:  If the actual damages cannot be shown with reasonable certainty, such a comparison cannot be done.

3. A “term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.”  

c. Limitations on enforcement of liquidated damages clauses.

i. A court will interpret an LD clause, in context, to determine if it was a genuine attempt to ascertain damages in advance or if it was a penalty.

ii. A court will not enforce LD clause if it finds the provision to be a penalty. 

1. A liquidated damage is a penalty if it is not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party.

iii. Courts balance the policy of favoring freedom of contract against the policy of confining contract relief to economic compensation.

d. Many courts presume that a liquidated damage clause is enforceable and put the burden of proof on the party seeking to invalidate the provision.  Barrie School (not assigned).

e. Timing regarding when the LD clause must be a “reasonable” estimate of the harm: 

i. Traditional rule: reasonableness is measured as of the time of K formation.  

ii. Modern trend: 

1. Rst 2d § 356 provides that LDs must be “reasonable in light of anticipated loss or actual loss (i.e., written in the disjunctive).  

2. Under this approach, read literally, LD clause must be a “reasonable” estimate of the harm either 
a. at the time of K formation or 
b. at the time of breach.

iii. UCC § 2-718 is similar to Rst 2d § 356.

f. LD clauses in employment contracts.

i. LD clauses in employment Ks can be enforceable if they are not penalties. 

ii. Note that LD clause could compensate non-breaching E’ee for actual injuries for which employees typically could not recover under K law, such as loss of reputation or emotional distress.

g. “Damage limitation” provisions.

i. Parties may limit the relief that a party may claim in the event of breach.  

ii. Such a provision does not anticipate the amount of damages (and is thus not a liquidation of damages), but rather limits the relief (e.g., precludes consequential damages or confines liability to direct damages).

iii. A damage limitation provision is enforceable unless it is unconscionable or it provides for a remedy that is valueless.  Rst 2d § 356, comment a; UCC § 2-781, comment 1; UCC § 2-719(3).

1. UCC § 2-719(3) also states: “Limitation of consequential damages for injury to the person  in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.”

Rights and Duties of Third Parties

A. Rights of Third Parties as K Beneficiaries.

a. “Third parties” (parties other than the parties who entered into the K) may have rights enforceable by them and/or duties enforceable against them “as a result of the making of Ks to which they were not themselves parties.” KCP.

b. Rst 2d § 302: Intended and Incidental Beneficiaries.

(1) Unless otherwise agreed between promisor and promise, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.

(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.

c. Legal issues that arise with respect to third parties include: standing to sue the promisor directly; ability of the promisor and promisee to vary the K; and defenses that the promisor may raise against the third-party beneficiary. KCP p. 748.

i. More on third-party standing to sue the promisor.

1. American rule: “a third party may have standing to recover on a K.” KCP.

2. Common contexts within which third-party standing is litigated: 

a. Will drafting Ks. 

i. Malpractice alert: “A majority of jurisdictions allow a party who was intended to receive a bequest under a will to sue the drafting attorney for errors that defeat the intended bequest. KCP.

b. Construction Ks involving owners, contractors and sureties. 

c. Government Ks. 

d. Ks affecting employees.

B. Assignment and Delegation of Contractual Rights and Duties.

a. Basic terminology.

i. Assignment:  When a party to an existing K transfers to a third person her rights under the K, she has made an assignment.

ii. Delegation:  When an existing party appoints a third person to perform her duties under the K, she has made a delegation.

b. “Assignment” of K “rights.”

i. A K “right” is “the ability to require the other party [to the K] to perform or pay damages.” KCP.

ii. “Assignment is an act or manifestation by the owner of a right (the assignor) indicating his intent to transfer that right to another person (the assignee).” KCP.

iii. An effective assignment of a K right from an assignor to an assignee:

1. Creates in the assignee a new K right; and

2. Extinguishes the K right previously held by the assignor.

iv. General rule: K rights can be assigned. Rst 2d § 317(2); UCC § 2-210(2). 

1. Public policy favors assignability of K rights.

v. Limitations on assignment of K rights:

1. A purported assignment that conflicts with a statute or public policy;

2. An assignment that has a material adverse effect on the other party to the original K (the obligor); or

3. A K term that precludes such assignment (but requires strong language of prohibition of assignment).

a. Contractual restriction on assignment must be clearly expressed and will be narrowly construed.  Rst 2d § 322; UCC § 2-210(3). 

vi. A “no assignment” clause may be interpreted to allow an assignment to be effective. 

vii. A no assignment clause may be interpreted to prohibit delegation of duties or to give the obligor a breach of K claim against the assignor – but not to prohibit assignment of rights. 

viii. A K must use strong language (aka “magic words”) to actually prohibit assignment of rights. Rst 2d 322, KCP.

c. A K also may prohibit assignment unless the other party to original K assents to the assignment.

C. “Delegating” a K “duty.”

D. A K “duty” requires a K party to perform or pay damages.

E. An “obligor” (a person who owes a K duty of performance to an “obligee”) may be able to “delegate” that duty to another person.

F. Even if delegation of performance is effective, the delegation does NOT extinguish the duty of the obligor.

a. Unless the obligee affirmatively releases the obligor from the duty, the obligor is still subject to the duty until it is performed.

i. An affirmative release of the obligor by the obligee is called a “novation.” KCP. 

ii. Clear evidence is required to establish a novation. 

iii. An effective novation releases the obligor.

G. General rule: K duties may be delegated.

a. Rst 2d § 318; UCC § 2-210(1).

H. Limitations on delegation.

a. Delegation is allowed unless otherwise agreed, unless contrary to public policy, or unless the obligee has a substantial interest in having the obligor himself perform or control the duty (e.g., if the obligor has a particular attribute, skill or talent relevant to performance). Rst § 318(1), (2); UCC § 2-210(1).

i. A duty to perform personal services generally is not delegable, unless the other party assents to the delegation. KCP.

ii. This rule “has also been extended to business Ks where the promisee has a substantial interest in performance by a particular individual.” KCP.

b. K may include a “no delegation” clause or may require consent of the other party to the K to a delegation. 

i. Courts enforce K prohibitions on delegation of a duty. KCP. 

I. General language of assignment is interpreted to include both assignment of rights and delegation of duties.  Rst 2d § 328, KCP.

� Note: This part of the Chapter 10 outline goes beyond discussion of expectation damages, to include some topics from Chapter 11, so that the UCC remedies rules are together in one place in your notes. Hypos are Professor and former LLS Dean Victor Gold’s.
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