1st Semester Contract Outline
Contract Law = distinguishing enforceable contracts from a non-enforceable one

3 Goals that sum up contract law

· 1) expectation: laws look to enforce reasonable expectations

· 2) reliance: law seeks to protect those who rely

· 3) restitution: law seeks to prevent unjust enrichment

· Policy behind contract law

· 1) Facilitate commerce

· 2) Uphold reasonable expectations

Old Construction of Contract Law

· Based on past notions of 2 equally powerful parties truly negotiating

· Now it’s between a very powerful company vs. a consumer

Types of damages

· 1) Civil

· Failure to perform a car sale contract would result in civil damages

· 2) Specific Performance

Restatement = applies to real estate and service contracts

· These contracts are too complicated among states to be governed by one code
· HYPO: is a construction contract involving the sale of goods governed by the restatement or the UCC? – courts will look at whether the contract is primarily for services or goods ie: construction contracts are normally for the sale of services

UCC = applies to sale of goods (tangible personal property ie: things that move)

· Policy behind UCC: meant to give reassurance of rules to business people in all states and incentivizes interstate commerce

· Why does the UCC deal w/sale of goods cases? – b/c these cases are done by non-legal people ie: businesspeople and therefore standard business practices and fillers must apply

· UCC article 1:

· Provides general provisions to all other UCC transactions if the UCC doesn’t specifically provide a rule then general principles of law and equity supplement (promissory estoppel) 

· UCC article 2: 

· Deals w/sale of goods

· Article 2 by analogy: sometimes courts will use article 2 in non-sale of goods cases b/c there’s not really any other way to handle a permission to use a contract (ie: downloading software contracts give permission to download but aren’t really sale of goods contracts) 
· Common understanding: contract law favors farmers and ranchers b/c they’re unsophisticated parties (split jx on whether farmers should be considered merchants)
1) ENFORCEABILITY OF PROMISES

· A. Consideration – General Rule: Promise won’t be enforced unless supported by consideration
· Exception: unfair consideration doesn’t make an enforceable contract (some courts see arbitration agreements as unfair consideration)

· Cheek v. United Healthcare: Employer made agreement w/employee where employer was the only one who could decide to enforce an arbitration agreement – court holds that this promise is one sided and doesn’t bind employer to anything so we won’t enforce it

· Weiner v. McGraw-Hill: Employment contract says employer must terminate for just cause but employee can quit whenever – court says this is okay consideration b/c they want to protect the employee that’s in a weaker bargaining position

· HYPO: Could an employer say they reserve the right to take an employee’s first born child? – no this is bad consideration and therefore unenforceable

· *isn’t unfair consideration the same as unconscionability?
· Exception: Implied consideration/good faith covenant
· There’s a good faith covenant in all contracts to reasonably uphold the contract b/c people in business may not always spell out everything but we should still uphold their reasonable expectations to avoid litigation

· Wood v. Lucy, Lady Duff Gordon: agreement doesn’t say how much effort the P has to put in – court implies a reasonable efforts standard into the contract
· HYPO: Could lady duff say no to all of the goods that her promoter brings to her? – no there’s an implied reasonability standard on her to fairly consider each item

· Policy behind consideration: 

· 1) indicates seriousness of parties

· 2) gives a value on the promise which makes it easier to enforce

· 3) People shouldn’t get something for nothing

· Downside to consideration: 

· 1) doesn’t protect reliance (someone who relies on a gratuitous promise could get screwed)

· 2) Insignificant problems could end up congesting the court system

· *HYPO: “I’ll give you money for a lottery ticket if you go buy one for me” – no consideration b/c nothing was bargained for, instead just a gratuity on the friends behalf to pick up the ticket so they friend could keep it – would be different if extra money than just the ticket price was involved

· 1) Considerations – bargained for exchange R.2d 71
· 1) Promise or Performance

· If it’s just a gift it’s not enforceable

· Promises need to be reasonably definite to be enforceable

· Kirksey v. Kirksey: Relative makes a promise to a widow that he’ll house her but after a few years he kicks her out – court holds no consideration, just a gratuitous promise

· Exception: can’t give performance on a right you do not have

· HYPO: Is there consideration if an 18 year old gave up alcohol? – no it has to be giving up a legal right

· 2) Can be an act (“benefit”)

· 3) Can be a forbearance (“detriment”)

· Hamer v. Sidway: Uncle promises to give nephew $$ if he gives up immoral activities – court holds that a forbearance of a legal right is consideration regardless if it actually benefits the promisor
· Cash v. Benward: Fairly informal promiss to help P file a life insurance form for his wife – court holds it’s just an illusory promise and there was no forbearance no the P side so no consideration
· How to show a forbearance? – show that someone changed their course of action ie: do what the promisor wants

· Rebuttal Presumption vs. Conclusive Presumption:

· Rebuttal presumption: there’s a presumption that there was consideration but it’s possible there was no consideration

· Conclusive presumption: the presumption that there was consideration is sound and there’s no real need for litigation

· 2) “Bargained For”

· Sought by the promisor for a promise and given by the promisee for a promise
· 3 rules for a bargain

· 1) Illusory Promises aren’t consideration: “I’ll perform if I feel like it”

· 2) Equivalence of exchange is not required

· Exception: unless it’s a ridiculous bargain that a sane person wouldn’t make

· 3) Recitals of consideration do not always indicate consideration ie: “in exchange for a $1” – is the person REALLY bargaining for a dollar

· Recitals of consideration are considered gifts or gratuitous promises

· Webb v. McGowin: Guy falls to injury in order to save boss and the company wants to take away his past payments after bosses death – court holds that past consideration is still valid consideration in the event of a moral obligation (more like we should still enforce the contract despite no consideration)
· Unilateral contract vs. Bilateral contract:

· Big difference: there’s no expectation to complete performance after beginning a unilateral contract but there is an expectation to complete performance for a bilateral contract (ie: diff b/w saying you’ll run a marathon or paint the persons house)

· Unilateral = contract for performance

· The problem w/unilateral contracts is that it is difficult to tell how much performance is required to fulfill the implied consideration – and once performance starts you cannot revoke the offer

· Exception: preparation for performance does not equal performance so you can still revoke during that time but the offeree may have an argument for promissory estoppel

· HYPO: Boston Marathon: if someone offers you $50 to run the boston marathon you accept by finishing the marathon (performance); not by saying “I accept”

· Bilateral = promise for a promise

· General rule: offer invites acceptance by either promissory acceptance or performance and once the performance begins the offeree is bound to complete (ex: painting a house)
· B. (split jurisdiction) moral obligation, promise made in recognition of past benefit – Consideration Substitute
· While gratuitous promises aren’t enforceable moral obligations are when they are based on tangible benefits ie: money b/c this is easier to quantify then something intangible like love
· Moral obligations are enforced to the point in which justice is served – ie: courts will actually determine the equivalence of exchange
· 1) R. 2d 86 “moral obligation”
· 1) promise
· 2) in recognition of benefit previously received
· 3) by promisor from promisee
· 4) enforcement necessary to prevent injustice
· If the promisor actually begins enforcing his promise than it is seen as important
· 5) benefit was not a gift (promisor unjustly enriched)
· 6) enforced to extent proportionate to benefit
· HYPO: if someone promises to take care of a bull and an adult son, which one would be enforceable? – the bull b/c w/o care it would die and it provides a financial benefit where the adult son does not
· 2) General Rule: Past consideration is not consideration (not bargained for)
· Exception: moral obligation
· Webb v. McGowin: Guy falls to his injury in order to protect boss – court says that moral obligation is sufficient to enforce a promise
· HYPO: what if webb’s block wouldn’t have actually hit McGowin? – then there’d be no moral obligation b/c McGowin didn’t actually receive a benefit
· C. Promissory estoppel R. 2d 90 – Consideration substitute
· Gratuitous promise = promise w/o consideration and therefore not enforceable
· Exception: equitable estoppel – meant to protect reasonable reliance
· R. 2d 90
· 1) a type of equitable estoppel
· 2) promise
· Promise needs to be definite and substantial
· 3) promisor should reasonably expect an action or forbearance
· Must be an objectively foreseeable reliance on the part of the offeree
· 4) on part of the promise or 3rd party
· 5) induces such action or forbearance
· It’s very difficult to prove promissory estoppel when someone’s actions don’t’ change after the promise
· 6) injustice avoided only by enforcement
· Examples of detrimental reliance: loss of savings and loss of profits – people may view pocket losses as worse than profit ones but both are unjustly lost if reasonably relied upon
· Drennan v. Star Paving Co.: general contractor relied on subcontractors low bid – court enforces specific performance b/c an offer is irrevocable if the offeror could forsee reasonable reliance on the offer
· 7) limited to extent req’d by justice
· Justice must be served when someone genuinely and reasonably relies on a promise and worsens their position because of it
· Unlike consideration; courts can use their discretion in determining how much they should enforce a promissory estoppel ie: won’t get as much recovery as you would with consideration
· Ricketts v. Scothorn: Old guy offers waitress $$ which she relies on by quitting her job – court says even though there was no consideration on the waitresses part for the money they still enforce the promise b/c promissory estoppel
· Cash v. Benward: Fairly informal promiss to help P file a life insurance form for his wife – court holds it’s just an illusory promise and there was no forbearance no the P side so no consideration
· Haynes v. Plantations Steel co. Company tells employee that they’ll give take care of him after retirement but he already wanted to retire anyway – court finds no valid reliance b/c P was not induced by the promise to retire
· HYPO: how could you make a promise for a pension enforceable before retiring? – make the company sign a contract specifying a bargain for the employee quitting b/c of the pension
· Gift = completed gifts are a done deal and you can’t litigate to get your gift back
· “Wrench of Delivery” – to receive a gift you need to feel the wrench of delivery
· D. Not consideration – performance or promise to perform pre-existing duty R.2d 73
· Promise to do a pre-existing duty is not consideration
· Ie: can’t say “I’m going to deliver these goods if you give me more $ to do it” – if you are already under a duty to deliver the goods – buyer may sometimes pay more anyway though to avoid litigation
· E. Modifying an existing contract normally requires consideration (Common Law)
· Modification: 
· 1) a contract to change a contract
· 2) both sides must agree
· 3) common law = consideration was required
· Gilbert Steel Ltd v. University Construction Ltd: sub got into a contract w/general contractor to provide steel but wanted to unilaterally increase the price – court holds no modification is available w/o additional consideration
· 4) pre-existing duty isn’t consideration
· Terms disclosed after a contract has been issued need to be agreed upon b/c they modify the contract
· 1) Exception: Modification of executory contract, R.2d 89
· No consideration req’d for a modification when unanticipated changes occur that requires justice to enforce a modification
· 2) Exception: contract for the sale of goods, good faith modification ok, 2-209
· The UCC substitutes consideration requirement for modifications for just a good faith requirement
· “Good faith” ex for legitimate commercial reason: market shift
· “Bad Faith” ex: parties have unequal bargaining power and the seller just wants to make more money and the buyer doesn’t have too ability to say no and find a new seller – Look for “Pure heart empty head” for parties acting honestly
· A) Article 2 only applies in sale of goods contracts
· I) In mixed goods/services contracts, courts normally apply article 2 only if contract is predominantly for the sale of goods
· Ii) Some courts will apply article 2 in mixed goods/services contracts if the problem is with the goods part of the K, even if the contract is predominantly for services (gravamen test)
· If contract is not for a sale of goods a court can still apply article 2 if the court prefers it for policy reasons
· 3)  Exception: modifications (and other promises) made under duress (as defined) are voidable R. 2d 175 &176 
· Economic duress = a sword forcing a contract to be enforced (compared to consideration = a shield stopping a contract from being enforced)
· Austin v. Loral: sub threatens not to supply gen contractor with steel unless the gen agrees to future contracts - court holds Economic duress theory so no contract b/c gen contractor didn’t have any reasonable alternatives
· Requirements for duress that must both be found: 
· 1) Wrongful threat
· 2) and no reasonable alternative
· HYPO: is every threat to not perform a contract an improper threat? – no, needs to be a threat not to perform in bad faith
· F. A promise to release someone from an existing obligation needs consideration (Settlement)
· Settlements = an agreement to compromise an existing claim 
· Traditional rule: need consideration for a settlement (ie: pmt of a lower charge won’t settle a greater debt
· Jole v. Bredbenner: Landlord made a settlement for defaulting tenants but then reinstates the initial contract – court holds settlement needs consideration so landlord wins
· UCC approach: no requirement of consideration for a settlement just requires good faith
· Mathis v. St. Alexis Hospital: Hospital contracts to forbear its indemnification clause that it believes it has in order to settle a previous lawsuit – court holds for hospital b/c it made a good faith belief that it had an indemnification right despite not actually having one
· Why do people make settlement agreements?
· “A bird in the hand is worth 2 in the bush” – I’d rather have something from a defaulting party than have nothing after going to court
· UCC 3-311 Payment in Full writing – purpose is to encourage settlements and uphold the expectations of debtors w/good faith
· Holley v. Holley: After a bankruptcy and a dispute on how much is owed after settlement D writes a check with “paid in full” on it – court holds that b/c P cashed the check and D acted in good faith then the paid in full language settles the debt
· 1) Good faith claim
· 2) Bona fide dispute
· 3) conspicuous indication that check is offered in full (write “paid in full” on the check) **must be a good faith estimate of the claim you believe you owe ie: can’t low ball the other party b/c you’re mad at him
· 4) claimant cashes the check (split jx) on whether creditors can just cross out paid in full language (UCC says no)
· HYPO: can a creditor just cross out the “paid in full” language and then cash the check and sue for more? – jurisdictions are split on this issue but the UCC says no
· 1) A promise to pay an amount undisputedly due is not consideration
· 2) Exception – under UCC 1-107 and 2-209 (as long as acting in good faith)
· 3) A compromise of good faith dispute, accord and satisfaction, is enforceable
· G. Not consideration – Illusory promises R.2d 77
· Illusory promises def: “I’ll perform if I feel like it”
· Promisor isn’t committing to anything
· 1) Courts and statutes will sometimes imply an obligation to act in good faith which will make a promise non-illusory
· 2) Mutuality does not mean equivalency: “even a tomtit will do” R.2d 79
2) CONTRACT FORMATION OFFER AND ACCEPTANCE
· A. Offer defined R. 2d 24
· Offer def: communication is such that if a reasonable person would believe that if they accepted the offer there would be a contract
· Does the offeror convey the power of acceptance on the offeree?
· Leonard v. Pepsico, Inc.: Pepsi put out an add where P tried to win a harrier jet from – court finds that advertisements aren’t actually offers just invitations to bargain
· Factors in determining if we have an offer
· 1) is it directed to the general public? (generally not an offer) Or a specific person? (generally an offer)
· 2) How specific are the terms?
· 3) Is there a time set for expenses?
· 4) Is the offeror serous or just joking around?
· 1) advertisement generally not an offer 
· ^exception: (CA statute) in auto sales, advertisements are offers and written evidence of a contract; attempt to avoid “bait and switch” tactics
· 2) Price quote (by itself) generally not an offer R.2d 26
· B. Offeror is master of the offer
· 1) General Rule: Offer can be revoked before acceptance unless offeror has made binding a promise to keep the offer open (option contract)
· Allen R. Krauss Co. v. Fox: P gave $5k deposit to induce D to get into a contract but D revoked the offer before P accepted – court holds that w/o a valid option the D can revoke the offer at any time even if he put a time limit on the acceptance
· HYPO: is an offer revoked if the offeree acquires reasonable information that the offeror intends to revoke the offer? – yes b/c the offeree no longer has any reasonable reason to believe he still has the power of acceptance and thus loses his reason to rely on the offer
· A) In option contract situations, purported consideration may be sufficient. R.2d 87(1)
· Option contract definition: an irrevocable offer requiring consideration to keep open
· Benefits of option contracts: valuable b/c person w/the option contract can speculate about the offer at the offerors expense
· Reasons for giving an option contract: gives the optionee more time too look for finances and thus makes the optionee take the offer more seriously
· Recitals of consideration for option contracts are valid based on the restatement – therefore option contracts just need pretend consideration and a reasonable time period to be valid
· HYPO: is saying “I’ll give you this option for $1” valid? – yes, the restatement says option contracts only need to have purported (pretends to be) consideration that’s in writing; doesn’t have to be good consideration at all
· Policy behind: rule of purported consideration in writing basically uses a form to ensure the offeror has really thought of leaving an option open, this way all the consideration can be saved for the actual contract
· Stock option def: option given to employees to buy their company’s stock (only valuable if company’s stock is above the option price)
· Newberger v. Rifkind: Offeror gave a unilateral contract in the form of a stock option that consideration was for employees continued employment – court implies a bargain that the employees continued employment b/c of the consideration
· Death of offeror: if an option is revocable then the death of the offeror revokes it
· B) Exception – promissory estoppel may require offeror too keep offer open R. 2d 87(2)
· C) If “firm offer’ is made under 2-205, offer must be kept open according to that statute
· UCC firm offer rule for merchants: 
· 1) offer
· 2) by merchant (either a sophisticated salesperson or someone who hires a sophisticated salesperson)
· 3) signed in writing
· 4) assurance of irrevocability
· Ie: “shall remain in effect until this period of time”
· 5) irrevocable for time stated or if no time stated for reasonable time, in no event exceeding 3 months
· 6) if form supplied by offeree, firm offer provision must be separately signed by offeror
· Exception: if its not a firm offer under 2-205 then you could argue for promissory estoppel based on the detrimental reliance
· D) If offer to be accepted by performance, beginning performance creates option K under R. 2d 45
· 2) Offer may lapse b/c of lapse of time
· Even if there is a set time to accept an offer, the offeree can still revoke the offer prior to that time
· 3) Offeror can dictate terms of acceptance
· C. Acceptance Defined R. 2d 59
· 1) Offeror has power to dictate method of acceptance, either by promise or performance
· 2) Mailbox rule: acceptance effective generally when placed in the mail R. 2d 63
· Worms v. Burgess: P sent in their intention to buy but it got lost in the mail and the option contract expired – court holds that acceptance is effective upon dispatch
· Henthoorn v. Fraser: Buyer sent acceptance letter at same time seller sent denial – court holds acceptance wins over a rejection
· 1) offeror is master of offer so he can dictate mode of acceptance
· Exception to mailbox rule: offeror can make a provision in the contract nullifying the mailbox rule
· 2) acceptance (offeree) effective upon dispatch
· Offeror doesn’t even have to read the acceptance letter
· 3) rejection (offeror) effective upon receipt
· 4) revocation effective upon receipt
· 5) Mailbox rule doesn’t apply to methods of substantially instantaneous communication
· Mailbox rule doesn’t apply to face to face communication (ie: mumbling I accept isn’t an acceptance) so the rule shouldn’t apply to instant messaging
· By clicking send on your instant message you haven’t yet accepted the offer until it actually reaches the receivers device
· HYPO: does the mailbox rule apply to acceptances of option contracts? – restatement says no, an option contract is accepted once received by the offeror
· Policy behind: we shouldn’t expose the optionor to indefinite one sided speculation
· Mailbox rule HYPO: A offers to sell to B, A mails revocation of offer, B mails acceptance, B receives revocation, A receives acceptance, is there a contract? – yes b/c contracting via mail runs you that risk
· Policy behind Mailbox Rule: offeree should be protected from unreasonable reliance and thus we should only revoke offers when it’s “in the head of the offeree”
· 3) Rejection effective when offeror learns of it R. 2d 40
· 4) Revocation effective when offeree learns of it R. 2d 42
· 5) Generally, offeror cannot force contract upon offeree by stating that silence equals acceptance
· Curtis Co. v. Mason: Crop buyer sent memorandum letter saying “you accept if you don’t answer” – court finds for seller b/c offeror can’t force acceptance through silence
· This is a limitation on the master of the offer
· Offeree’s can accept contracts though long periods of silence but offerors can force acceptance through silence ie: bad idea for an offeror to put silence = acceptance into a contract b/c that could lead to one sided speculation by the offeree 
· HYPO: what if a seller receives a letter that says “to accept this deal please sign here” but instead of signing the seller just sends the wrong goods, has he accepted the contract? – yes he’s accepted and breached at the same time
· Exception: R. 2d S69
· Exception 2-207(2), where parties can be bound to certain terms by silence
· 6) Generally, offeree cannot accept the benefits of the contract while disclaiming the burdens – accord and satisfaction R.2d 69
· 7) Rolling contract theory – “money now terms later” (SPLIT JURISDICTION – some courts don’t use rolling contract theory and instead apply 2-207 to protect consumers from hidden terms)
· Procd, Inc. v. Zeidenberg: Computer company sells hardware w/provision in the box that it can’t be used for commercial use – court holds that this is fine b/c of rolling contract theory and acceptance isn’t valid until after a reasonable time has passed where the buyer could’ve returned it
· General rule: contract is not formed at the time of purchase but rather at the time of retention of a good b/c the contracts w/in boxes are accepted when consumers don’t return the products – Only works when there’s a return policy
· In order to follow rolling contract theory: there must be a reasonable time period to reject by the consumer
· 1) offer isn’t fully communicated at purchase
· 2) acceptance occurs after a reasonable opportunity to review the terms and retention by the consumer
· 3) by retaining the goods the buyer is bound to the new terms unless they are unconscionable
· D. Discrepancy b/w offer and acceptance – Has contract been formed?
· 1) Non-sale of goods cases – acceptance must be “mirror image” of offer, or it is a rejection and counteroffer R. 2d 39 (effective for non-option contracts)
· Minneapolis v. Columbus Roolingmill Co: Buyer made a counteroffer to the amount of rails he wanted to buy and then seller took original offer off the table – court holds that acceptance must be mirror image of original offer otherwise it’s a counteroffer and can be rejected
· Mirror image rule doesn’t apply to option contracts b/c option contracts are irrevocable meant for speculation
· If you want to send something to a buyer other than what the buyer asked for, then you’d have to give the buyer notice that you’re sending different goods, therefore you send a counteroffer
· the buyer will still have the ability to reject the counteroffer
· HYPO: is it a breach of contract if you send too many goods? – yes you must send the mirror image of the contract
· Exception: an acceptance may propose a change in terms, but the proposal is not part of the contract unless the offeror assents to the change R. 2d 61
· Therefore to avoid a counteroffer the offeree should just ask questions (speculation) before giving a counteroffer
· Exception: if a rejection and counteroffer is received and the parties perform, the original offeror is deemed to have accepted the rejection and counteroffer by performance – the “Last Shot” doctrine R. 2d 50
· 2) Battle of the forms 2-207 in sale of goods cases. Deals with situations with an oral agreement and one or both parties send confirmation acceptances that add terms
· Ohio Grain Co. v. Swisshelm: Buyer and seller make oral agreement for all dicker terms about purchasing soybeans but seller refuses to aknowledge acceptance letter stating silence is acceptance – court invokes 2-207 b/c the buyer was just fleshing out the terms of the offer and the seller shouldn’t be able to weasel out
· GENERAL RULE: performance is required for a contract that was merely “fleshed out” by a confirmation form w/terms common to the industry b/w merchants
· Exception: putting material elements in the confirmation form will not be required for performance
· Meant to deal w/2 situations – (drafted on assumption that people aren’t reading the contracts correctly)
· 1) where both parties send agreements which don’t exactly meet
· 2) where offer and acceptances have minor differences but the transaction is nevertheless continued – “dicker” terms still remain
· Dicker terms = terms on which parties actually negotiate on ie: term, # of items, price, date of shipping
· These are the same as material changes which would cause “surprise and hardship” for the other party if they weren’t expressly made aware of them
· HYPO: are arbitration clauses per se (always material) material elements under 2-207? – Split jurisdiction on yes or not, you need to argue whether they are standard industry practice or not
· HYPO: prob C pg 84: Seller offers to sell his entire cotton crop and the buyer puts in excessive projected yield language, seller immediately objects, buyer tries to take back language but seller retracts the contract, does the 2-207 apply? – no because the “dicker” terms were modified; if however the projected yield language was based on historical average yields then the 2-207 would apply b/c no material elements would’ve been changed – if a seller immediately objects to a non-material (pointless) term in a buyers confirmation form, is the seller able to get out of the contract?
· HYPO revision: what if the sellers don’t match the average projected yield of 800 and instead just send 300 goods, do we use 2-206 or 2-207? – under 2-207 we would say the seller breached the contract b/c additional terms were attached; under 2-206 we’d say this is a counteroffer that the buyer can either accept or reject (professor favors 2-206 reasoning)
· What makes a counterargument for a 2-207? – an additional provision “with teeth”
· HYPO: if someone is not a merchant what does an additional provision stand as? – would just be a proposal for a change, not enforceable if the other side doesn’t respond to it
· Mirror image rule for UCC: acceptance must be identical to offer in order to be effective and terms different or additional to offer make a purported acceptance really a rejection and a counteroffer
· Problem w/mirror image rule: sellers and buyers are using preprinted contracts that could be used against them by parties trying to squeeze out of obligations
· A) cases where there is a difference b/w offer and acceptance – has there been a “definite and seasonable” acceptance under 2-207(1)
· If yes, what are the terms? 2-207(2)
· Brown Machine: seller and buyer battle over the forms for a machine that would give the seller indemnity - court held original offer was made by seller that expressly limited the offer to it’s terms and therefore the varying terms in the acceptance agreement from buyer were not included b/c they would cause surprise or hardship to seller
· 2-207 favors those who are making the offer – in order to add provisions into a contract you should always bargain for them
· A price quote is not an offer, only an offer if it gives the offeree the power of acceptance
· If no, has a contract been formed by performance? 2-207(3)
· Use 2-207(3) when there’s a fundamental agreement but the acceptance is expressly conditional to the assent of the terms that vary from the offer and the parties still perform
· B) Cases where there is an oral agreement followed by confirmations – additional terms are considered under 2-207(2)
· Conflicting terms in confirmations are knocked out
· Additional or differing terms are the same thing and we run them through 2-207 to see if they should attach to the contract
· Terms that conflict from the oral agreement are not part of the contract unless both parties agree
3) Quasi-Contract (Exception to bargain rule)
· Express vs. Implied contracts
· Express contract: promise or promises clearly expressed (ex: Hamer v. Sidway)
· Hamer v. Sidway: Uncle promises nephew $ if he gives up immoral activities – court holds that giving up a legal right to do something is still consideration
· Implied-in-fact-contract: bargain implied from the facts (ex: taxicab example)
· Implied-in-law contract (Quasi-Contract): promise implied by law for reasons of justice (schott v. Westinghouse Electric Corp) 
· Schott v. Westinghouse Electric Corp: employee sent in suggestion to better run the business and the company follows his suggestion despite signing a contract saying that his prize would be at employers discretion – court finds the company was unjustly enriched by P’s suggestion regardless of the contract he signed
· A) Unjust enrichment req’d – goods or services conferred w/reasonable expectation of compensation
· 3 times a court will find an implied reason to pay
· 1) services are solicited under an express contract that fails for some reason
· 2) emergency lifesaving situations
· 3) situation where services are provided for a long period of time and a reasonable person would expect compensation
· HYPO: if you have an expressed contract but it’s grossly underpaying you can you sue for unjust enrichment? – no must abide by the contract
· B) No contract in effect b/w parties valuing goods or services
· Gifts during cohabitation relationships are just gratuities that can be revoked at any time – does this mean you can take back your wedding ring after a divorce? Pretty sure irrevocable gift, only investments can be revoked
· C) No recovery for volunteer – “officious intermeddler”
· General Rule: if someone is in a position where they can bargain, then they are required to for consideration
· HYPO: if someone voluntarily takes care of an elderly before they die, are they allowed to recover? – restatement says no b/c they did not bargain beforehand but court says yes b/c of reasonable reliance
· Ie: someone who starts painting someone else’s house for no reason cannot then go and ask for compensation
· Exception: A doctor that saves a random person’s life on the street who is in peril, the doctor is entitled to compensation
· Policy behind: we want to encourage doctors to give services to the public
· D) Recovery based on reasonable value of goods or services
· Recovery for a quasi-contract is based on the reasonable value of whatever is provided
· If there’s an express or implied contract then the parties must live with the terms
4) Terms of the Contract

· A) Terms must be sufficiently definite to be included in the contract – distinguish “puffing” 2-313
· Abrams v. Illinouis:
· NEW RULE: in order for terms to be enforceable they must be definite and certain
· Ask if these terms are too vague for their promises to be kept
· NEW RULE: vague terms aren’t enforceable
· Exception: if a party does nothing to perform the vague terms than a court can say the party breached
· Terms def: enforceable promises that parties make to each other
· Promise: can be express, implied by conduct, or implied by law; and failure to keep one of the promises is a breach
· What constitutes the terms of an agreement: 
· 1) express terms
· 2) course of performance – relevant to show waiver or modification of express terms
· 3) course of dealing – (how were the parties past contracts enforceable?)
· 4) trade usage
· 5) other implied terms (ie: good faith obligation)
· 6) authority
· ^*all of these are meant to uphold the parties reasonable expectations
· ^if these numbers are conflicting then they are enforced by precedent (ie: 1 over 2, 2 over 3, 3 over 4 and so on
· UCC 1-303(f): if parties don’t follow the express terms than their course of conduct is enforced ie: actions speak louder than words
· Payne v. Sunnyside Community Hospital: Hospital fired employee b/c of express firing at will language but employee believed they followed a policy for just cause firing – court holds for employee based on their reasonable expectations of how the hospital fired employees in the past
· Waiver vs. Modification
· Waiver: intentional relinquishment of a known right
· Exception: right can be reinstated with reasonable notice and as long as there’s no reliance
· Person can always reinstate their express terms regardless of how much time has passed but the more time passed may make it hard to show that no reliance occured
· Modification: Contract to change a contract
· Change is permanent unless both parties agree to change back to the original contract
· How to resolve ambiguities? – “reflected light analysis” – look at how the parties were acting and then enforce the reasonable expectations
· HYPO: Buyer gets shipments every month for 12 months but the goods are consistently delivered 5 days late for 6 months and the buyer keeps accepting until month 7 the buyer claims breach of contract; Should the buyer be able to say breach of contract? – no b/c he waived his right of timely delivery; should buyer be able to reinstate express terms? – maybe if seller didn’t rely on buyers waiver
· Warranty vs. Puffery 
· Warranty is enforceable but puffery is not (distinction is a question of fact)
· Carpenter v. Chrysler Corp: Used car salesemen totally screws buyer after telling him the car is reliable – court holds this is a statement of warranty  and it was breached b/c the car sucked
· Caveat Emptor (Old Law): “let the buyer beware”
· New Law: buyers can rely on sellers statements of warranty
· Exception: buyer can’t rely on terms of puffery
· Scheirman v. Coulter: Seller gives opinion on kitchenware value saying you can’t get them for cheaper elsewhere – court says this is mere puffery b/c the seller didn’t actually know if they could be found cheaper elsewhere and had no reason to believe the would 
· How to distinguish b/w warranty and puffery? Is the statement part of the bargain? – all below factors must be considered together
· 1) relative status of the parties
· 2) definiteness of the statement
· 3) Goes to quality of the goods
· 4) nature of the defect (not really apparent)
· 5) nature of the goods
· 6) harm done
· 7) written or oral (greater weight to written contracts)
· Only a foolish lawyer would label a statement as puffery or warranty based on the words alone, instead the entire circumstances must be considered
· Fraud def: intentional false statement; punitive damages are available
· Even if a breach of contract argument is not available a P can still sue for a tort like fraud or lying; however a seller must have knowledge that he’s being deceitful ie: guilty mind
· #5) Implied warranties in sales of goods
· implied warranties can be expressly dismissed by the seller by saying magic words like “as is”
· 1) implied warranty of merchantability 2-314
· Merchantability def: goods will work as you’d reasonably expect them too
· 2) Implied warranty of fitness for a particular purpose 2-315
· HYPO: if you go to a hardware store and ask for paint that’ll work in the rain and the employee goes and gets you paint – then there is an implied warranty of fitness for a particular purpose that the paint will work in the rain
· 3) Covenant of good faith and fair dealing: 
· In all contracts
· Can it be used to override an express term in the contract?
· Yes, as long as there is an express term overriding it and some consideration then we do not imply the good faith covenant
· Third Story Music v. Waits: Company denies to allow subsidiary to use Tom Waits music after getting into a contract saying they can deny for any reason and there is already a minimum allowance (consideration) – court says this isn’t like lucy lady duff b/c theres already consideration and express terms can override implied good faith
· Exception: Termination clauses w/parties in inferior bargaining positions ie: 1) franchise agreements 2) insurance contracts 3) employment contracts 4) partnership contracts – this won’t work “Party X may terminate this contract at any time”
· ^exception: can only terminate if there’s some sort of minimum consideration to begin with
· What does good faith require? 1-201(b)(20)
· Requires upholding the “spirit of the contract” – difficult to find a useful definition for good faith though, kind of like trying to make a nail stay put in jello
· Ask are the actions aimed at undermining the contract and trying to get out of it (bad faith) or are they a reasonable business decision? (good faith)
· Brewster of Lynchburg v. Dial Corp: Parties make deal for sale of water bottles but theres no minimum requirement and the buyer backs out for reasonable business reasons – court says good faith wasn’t breached b/c no orders when there wasn’t even a minimum requirement was for reasonable business purpooses
· NEW RULE: a buyer can act in good faith w/a legitimate business reason; bad faith would be trying to weasel out of a contract ie: if there’s a projected yield then a good faith effort would be to get to the projected yield
· Good faith efforts with regards to bargaining:
· HYPO: if you sell a laptop w/the knowledge that it sucks then you have breached the good faith
· For misrepresentation we must ask if a party knows about a material fact and doesn’t tell the other party ie: something that the other party would be surprised and harmed by
· Compare to a “best efforts” covenant 2-306
· Imposes a higher burden then good faith
· 2-206 comment 5: best efforts = reasonable efforts (these are based on industry standards)
· Waits: doesn’t imply best efforts b/c no express requirement in contract
· Ex: percentage lease cases are typically best efforts obligations if no base rent
· B) The “agreement to agree” is not enforceable parties must agree on enough terms so that a court will enforce a contract
· Cottonwood Mall v. Sine: A LL of a bowling alley made an oral promise that it would try to renew but then it failed to – court says no contract because vital terms were left out and parties acted in good faith
· Represents traditional rule that agreement to agree is not enforceable (court says “don’t bring this weak stuff inside” or don’t try to argue a contract without any dicker terms)
· Exception: can’t avoid the agreement to agree in bad faith
· Inchoate contracts: 4 Approaches
· Parties haven’t agreed on enough terms for there to be an actionable contract – questions to ask are below
· What terms are left open?
· Have the parties agreed to enough terms?
· How easy or appropriate is it for the court to fill in any gaps?
· Are the parties acting in good faith?
· 1st approach: (Traditional) we’re not going to create contract terms for the parties
· 2nd approach: (Modern) we can insert terms when appropriate
· Berrey v. Jeffcoat: LL promised tenant to renew under same terms and reasonable rental rate but LL acted in bad faith by not agreeing to a new rent – court decided to insert the rent terms themselves at the market rent
· courts might fill gaps if agreement on fundamental terms and gaps can be filled by reference to comparable transactions. 2-204, 2-305, 2-309
· UCC can fill the gap on delivery date but not quantity – and can only use fillers if the parties intentionally agreed to leave the terms blank and still wanted to be bound to the contract
· If parties are haggling over these blank terms than the UCC won’t fill them in
· 3rd approach: promissory estoppel can give damages to a person for his reliance even though he didn’t create a definite contract
· Hoffan v. Red Owl: franchisee listens to red owls advice on trying to get a store but eventually fails to achieve an actual contract – court finds for promissory estoppel b/c of the foreseeable and unfortunate reliance by the franchisee
· If contact fails b/c of a party’s failure to act in good faith, court might award reliance damages under R.2d 90 or might be more inclined to fill gaps
· Doesn’t give as much remedies as a breach of contract/loss of profits but still gives person who relied something
· No reasonable reliance w/o a firm promise though ie: without a minimum requirement to produce anything then there’s no argument for promissory estoppel 
· 4th approach: Unjust enrichment – court’s make parties expunge whatever benefits they incurred
· Dursteler v. Dursteler: Parties tried to contract to sell their mink farm but failed to put in terms about how the farm was supposed to operate – court finds for unjust enrichment and puts parties back in their starting spots b/c benefits were incurred to good faith acting parties
· When is unjust enrichment appropriate? – when both parties are acting in good faith but just failed to agree on necessary terms to create a contract
· Elements of damages for unjust enrichment: reasonable value of damages incurred ie: benefits to the seller must go back to the buyer and the benefits to the buyer must go back to the seller
· Necessary vs. Unnecessary improvements: ie: if a person lived on a ranch for a few months that they never had a real contract for, their possession would be seen as a benefit which would have to be paid back to LL’s in fair market value of rent
· Difference b/w unjust enrichment (good faith parties) and promissory estoppel (bad faith party)
· Unjust enrichment can be provided to both parties solely for the benefits they incurred; while promissory estoppel gives back all of a parties damages for relying on the promise which don’t have to just be benefits
ENFORCEABILITY OF CONTRACT – DEFENSES
· 1) Statute of frauds

· 2) Parol evidence rule (terms of the contract)

· 3) Misunderstanding (terms of contract or contract formation)

· 4) Mistake

· 5) Impracticability (performance of the contract)

· 6) Unconscionability
5. Statute of Frauds (whenever there is an oral promise, do a statute of frauds analysis)
· Technical defense against having your day in court to enforce an oral promise
· But even when a statute of frauds can’t be used as a defense that does not mean that there was a contract; only means P will get his day in court
· 3 questions to ask
· 1) is contract w/in statute of frauds

· 2) is there sufficient writing?

· 3) if not sufficient, is there an exception?

· Argument against Statute of Frauds:

· Causes more fraud than it prevents
· Is the employee really in a position to demand this contract to be in writing?

· Not the typical way people do business

· Policy for Statute of Frauds:

· 1) Evidentiary function:

· We want evidence that these significant contracts occurred
· 2) cautionary function:

· Putting an agreement in writing forces people to think about their bargains before agreeing to them
· 3) channeling function:

· (coin analogy) – if I just give you a piece of metal you don’t know how much it’s worth, but if I give you metal w/a presidents face on it then you know it’s real value (similar to evidentiary function)

· UCC policy behind statute of frauds:

· Business transactions aren’t very formal but you still have reasonable expectations we should uphold

· Death prior to performance:

· An excuse to get out of a contract

· A) Is contract w/in Statute of Frauds? (when must a contract be evidenced in writing?)
· 1) one year provision (common law)
· Restatement: contract must be in writing for any promise that by its terms can’t be fully performed w/in one year 

· Breach or excuse (ie: quitting or death) from performance does not constitute performance ie: compare promise to employ someone for 5 years (statute of frauds) vs. promise to employ someone for 5 years unless there’s a good cause for firing them (not under statute of frauds)
· (Majority): if there’s any way (even a remote way) that a promise could be performed w/in a year then the promise isn’t w/in the statute of frauds – TLDR majority requires definite contracts that cannot be performed w/in a year
· ^ie: finding just cause to fire an employee w/in a year prior to his 5 year employment contract expiring 

· (Minority): If performance of the contract has a specified termination date that’s over a year, then it is w/in the statute of frauds; therefore a just cause firing of an employee w/in a year doesn’t take a contract out of the statute of frauds

· Burton v. Atomic Workers Fed Credit Union: Employee was given an oral agreement to work until age 65 and that she wouldn’t be terminated w/o just cause – court doesn’t follow restatement and instead treats firing as an excuse like death or quitting and says contract is w/in statute of frauds b/c can’t be completed w/in a year, however there is an equitable estoppel remedy

· 2) Land sale provision (common law)
· 3) Sale of goods of $500 or more (UCC 2-201)
· Only party that is charged (ie: defendant) needs to sign to be enforced under the statute of frauds

· B) Is there a writing satisfying the statute?
· After finding a contract must be evidenced in writing, ask is there sufficient writing?

· 1) Strict view – all essential terms must be in writing signed by both sides

· Hoffman v. Sun Valley Co.: buyer made an oral agreement to purchase land and sent a letter specifying the pmt terms and a check but seller denied the contract – court takes strict view and holds no contract b/c statute of frauds requires that the parties sufficiently flesh out the contracts terms

· 2) Middle ground – R.2d 131 and 132

· Writing requirement under the restatements approach

· 1) signed by the party to be charged (ie: D or person being sued)

· 2) Essential terms w/reasonable certainty

· 3) may consist of several writings, as long as one is signed clearly relates to the others related in the transaction (ie: signed writing doesn’t need to specifically indicate a connection but rather just needs to relate to the other writings)
· 3) UCC view – not all terms need be reflected, need quantity, signed by party to be charged (very liberal view of what’s req’d; don’t even need accurate terms)

· Writing requirement under UCC approach:

· 1) Signed by party to be charged

· ^could be an X, stamp, printed name, or anything as long as there’s intent too authenticate the writing

· 2) evidences a contract

· HYPO: does a check satisfy the statute of frauds under the UCC? – yes, as long as it evidences a contract and is signed by the party being charged

· 3) not enforced beyond quantity stated in the writing

· ^Exception: UCC merchant “check your mail” exception requires no signatures by either party

· C) If contract w/in Statute of frauds, is there an exception? (exceptions apply in the event there isn’t any writing)
· 1) Admission 2-201(3)(b)

· Can’t use statute of frauds defense if you admit there was a contract ie: if a party admits they made an oral contract then they can’t go back and say “there shouldn’t be a contract b/c we didn’t put it in writing”

· ^This encourages bad conduct and prolonged litigation b/c if a party admits enough facts during litigation then the court could hold no statute of frauds defense b/c there was a valid contract; lawyers will advise their clients against disclosures to an oral agreement

· 2) Partial performance (only exception in sale of land and goods)
· Jolley v. Clay: P purchased a property through an oral agreement and started making improvements to the land – court holds there was partial performance of the land sale so the statute of frauds defense is not available

· *Mainly applies in situations where goods are specifically made for another company and can’t reasonably be sold elsewhere

· ^to win on partial performance, evidence of a contract must be specific and sufficient enough to show a contract (ie: is he paying for just a lease or a purchased home?)

· Does not eliminate the statute of frauds requirement for contracts over a year

· ^policy: then partial performance contract would be raised for every one year case after the employment started

· Exception: construction contracts

· While construction contracts are typically service contracts (under one year rule not applied to partial performance) if the problem at issue is w/the goods themselves then the UCC would apply and there could be partial performance to indicate a sale of goods
· 2 ways to deal w/partial performance:

· 1) enforce the contract

· 2) determine how much remedies should be paid for unjust enrichment

· ^ie: if there’s no evidence outside of the partial performance to indicate a contract, and the seller got $10k, then just use restitution to give the $10k back to the buyer

· 3) Promissory Estoppel – R.2d 139 and also given under the UCC
· Allied Grape Growers v. Bronco Wine Co.: Grape growers contracted orally with grape buyers but then grape buyers refused to accept the grapes – court holds no partial performance b/c buyers didn’t accept the grapes but there is estoppel damages b/c there was reliance by growers

· Problem w/statute of frauds:

· Estoppel is a defense that needs circumstantial evidence while the statute of frauds is a provision that is considered solely on the face of the contract

· How to prove reliance?

· Look at industry practice standards and how people usually do business (are their deals done on handshakes?)

· 4) UCC exceptions under 2-201

· Merchant exception: (2-201(2)): “read your mail exception” – forces merchants to read what is sent to them by other merchants they’ve been negotiating with
· Bazark International Corp. v. Mast Industries Inc.: Buyer made oral agreement w/seller for sale of textiles and then sent order confirmations that weren’t objected to – court holds that the evidence suggests not just an offer but an actual contract and the confirmation letters didn’t have to be signed to indicate acceptance

· NEW RULE: merchants don’t have to sign confirmation order and will still be w/o the statute of frauds defense

· 1) B/w merchants

· 2) confirmation sent w/in reasonable time

· 3) satisfies (2-201(1)) against sender (confirmation letter)

· ^is this a confirmation of a contract? (satisfies) or is it just an offer? (doesn’t satisfy)

· 4) party receiving has reason to know of its contents

· 5) no written notice of objection given w/in 10 days after receipt
· 5) Promissory Fraud (tort; so it will get you more damages than contract breach)
· Def: when someone makes a promise w/o any intention of keeping it

· ^intent is very hard to show

· D) Modifications of K’s w/in Statute of Frauds
· Wixon Jeweleres, Inc. v. DI-Star LTD: Wholesaler of diamonds got into a written contract with a retailer and then orally modified the contract to the quantity and price of the diamonds and then the wholesaler sued the retailer for defaulting on original written agreement – court holds for wholesaler b/c modifications must also satisfy the statute of frauds and be in writing so retailer defaulted 
· 1) Need writing if subject matter of modification is w/in statute of frauds (split jx)
· (Majority view): if contract is modified w/in the statute of frauds, then written evidence is required

· (minority view): Only time you need written evidence of a sales contract is if the quantity is increased (UCC isn’t clear on this)
· ^if there’s a modification not regarding the quantity, then original contract is still valid w/in the statute of frauds
· 2) UCC 2-209(3)

· Modification to a contract must satisfy statute of frauds as if it was its own contract

· UCC 2-201 2nd view: quantity modifications are the only things that need to be in writing

· E) No oral modification clauses (expressly constricting a contract to be w/in the statute of frauds)
· 1) old view – not enforceable

· Common law: “no oral modification” clauses are not enforceable

· Wagner v Graziano: contract specified “there will be no oral modifications to this contract” which basically meant the D made their own statute of frauds – court didn’t enforce the clause and instead considered the oral modification

· Judges won’t uphold these clauses and outside evidence will still come in but companies still insert these clauses into contracts b/c juries may be persuaded by them

· 2) But see 2-209(2), 2-209(4) and 2-209(5)

· UCC view: “no oral modification” clauses are enforceable unless there is reliance on the modification – basically means it’s not enforceable b/c there’s always going to be reliance
6 Parol Evidence Rule – 2-202
· Defense against the insertion of a term

· Main Rule: contradicting evidence to a written contract won’t be allowed in

· Doesn’t apply to modifications: only to original contracts – therefore, you can bring in outside evidence to show a modification was made to a contract
· How to argue against parol evidence rule?

· Say it wasn’t the parties intent to be in a final and complete contract

· Policy behind parol evidence rule:

· We should leave these disputes up to a judge b/c we can’t trust a jury w/outside evidence contradicting the contract’s writing

· Consumers are usually the ones bringing in parol evidence and they’re more sympathetic to jurors

· Letting in parol evidence leads to more litigation; “in CA a written contract is a ticket to a fight”

· A) Does it apply?
· 1) Written contract

· Do we have a contract?

· 2) Prior agreement or contemporaneous oral agreement
· Is someone trying to introduce evidence of a prior agreement or contemporaneous oral agreement?

· 3) Partial integration

· Did the parties intend the writing to be the final expression of the terms that are in the written agreement? – if no, then partially integrated

· Partial integration: there may be consistent additional terms: therefore outside evidence is only allowed in for new terms 

· 4) Complete integration

· Complete integration: writing is intended to be complete contract and all outside evidence is excluded (unless there’s an exception)

· Factors in determining degrees of integration (partial vs. complete integration)

· 1) detail of the contract

· 2) sophistication of the parties

· 3) existence of a “merger clause” (ie: all terms of the agreement are in writing)

· 4) industry practices: do parties leave things out of written contracts often?

· 5) pre-printed form: more likely to have side agreements

· HYPO: if you sign a pre-printed form contract for a used car that has a merger clause in it will a court deny parol evidence from being brought in? – no b/c the industry practices and sophistication of the parties suggest there wasn’t complete integration of the contract
· Plain meaning rule: if a court can read a contract and understand the meaning on its face, then they won’t let in outside evidence that’s contradicting the plain meaning of the contract

· WWW Associates Inc. v. Giancontieri: P wants an option contract for a land purchase to be solely for him b/c litigation was feared on the D’s side but D insisted that based on it’s face the option was for both parties – Court holds there was no ambiguity in the contract b/w sophisticated parties so the contradicting evidence won’t be allowed in and option contract is for both parties
· B) Exceptions (when we will allow in parol evidence)
· 1) Contract not completely integrated (or not even partially integrated)

· 2) Oral conditions precedent

· Scott v. Wall: D wanted to buy restaurant from P on oral condition that D find a lease first, D fails to find lease and wants out of contract – court says extrinsic evidence regarding condition precedent should be let in to see if the contract started yet
· NEW RULE: conditions delivery evidence to the enforceability of a contract is allowed in

· How to exclude outside conditional delivery evidence?

· Put it into the contract that no extrinsic evidence regarding conditional delivery is admissible 
· 3) Misrepresentations

· Keller v. AO Smith Harvestore Products: Parties contracted for silo purchase and seller said that silo would eliminate protein supplements but then the cattle died – court holds that language of contract didn’t expressly revoke tort evidence so extrinsic evidence regarding the negligent misrepresentation should be allowed in (contractual guarantee evidence should be excluded though) (P only has tort claim)

· Fraud (tort)

· NEW RULE: parol evidence rule never bars outside evidence of fraud 

· Ie: “I know what I’m saying is false” 

· Exception: you can contract in a way to exclude parol evidence of negligent misrepresentation: ie: “I didn’t act with care”

· Can you protect yourself from liability for negligent misrepresentation? (split jx) (differences in specificity required)

· 1) Don’t allow in parol evidence of negligent misrepresentation if it conflicts w/the contract

· 2) allow parol evidence for negligent misrepresentation as long as the contract doesn’t specifically bar it

· Specifically exclude any possible negligent claims in the written contract that could arise from the transaction ie: “we give no warranties regarding the possible contaminations in our silos”

· 4) Trade usage/Course of performance/course of dealing
· Columbia Nitrogen Corp. v. Royster Co.: Market dropped and P tried to enforce a contract for phosphate when D argued contracts for estimated price was more of a formality then an actuality based on trade usage – court allowed in trade usage evidence to resolve the ambiguity b/c no specific negation of the evidence was in the written contract
· NEW RULE: This type of evidence is admissible unless carefully negated in the written contract

· How to carefully negate trade usage evidence: single out the areas you might have a concern w/because the trade usage might conflict w/your terms; also could make parties initial that clause

· ^when experts get on the stand to show how an industry is conducted and what the reasonable expectations of the parties should have been; we can be more objective when analyzing this info so it’s usually let in, unlike a P’s personal testimony which is subjective

· 5) Ambiguity

· Masterson v. Sine: P sold D a vague and ambiguous option contract for either P or D to purchase a ranch in 2 years minus the depreciation to D’s improvements - CA court holds against plain meaning rule and says parol evidence will only be barred when it directly contradicts the written contract so extrinsic evidence is allowed in to explain ambiguity of option contract
· NEW RULE: Parol evidence is admissible to explain ambiguities (flesh out the deal) ie: CA rejects plain meaning rule
· ^Policy: terms mean different things to different people at different times so parol evidence is necessary to resolve ambiguities

· 6) Mistake scrivener’s error

· Thompson v. Estate of Coffield: Seller leased property to buyer but orally reserved interest in mineral rights and didn’t record the interest in order to uphold confidentiality, buyer then tried to extract the minerals but never objected in court that there was an outside agreement– court allows in extrinsic evidence b/c there was clear and convincing evidence of a prior agreement which contradicts the mistaken written evidence
· Def: Contract was written down incorrectly 

· Test for when we allow in parol evidence:

· Restatement: ask whether parties would naturally have this as a side agreement

· UCC (more liberal): we’ll allow in parol evidence unless the parties would have certainly put them in the written contract – rarely could we ever find that parties would certainly put extra terms into a contract if they had them

· Parol evidence rule (split jx)

· 1) (modern): let’s allow parol evidence to explain contracts

· 2) (traditional): let’s just look at the plain meaning of the contract

· Do courts uphold exclusion clauses of parol evidence (ie: merger clauses)?

· No, they’re a factor in determining whether to let in parol evidence but courts don’t want to be put into strait jackets and forced to interpret ambiguous terms w/o any outside explanations

7 Misunderstanding; Did one party have reason to know what the other was thinking?R.2d20
· Could be considered a “terms of contract” issue or a “contract formation” but mainly a “defense”

· Misunderstanding: all about contract interpretation

· ^can involve parol evidence to clear up ambiguities

· (side note) Breach of warranty:

· Anytime a buyer accepts goods the buyer has the burden of proof that the goods breached a warranty

· Frigaliment Importing Co. v. BNS Int’l Sales Corp: an ambiguity in the word chicken lead a seller to provide certain types of chickens that the buyer didn’t want – Court holds that after uncertainty in trade usage and acceptance of goods by the buyer, burden was on the buyer to prove that their interpretation of chicken was the correct one and they failed

· ^exception: if the buyer denies the goods and sends them back then the seller has the burden of proof the goods didn’t breach a warranty

· R.20 Misunderstanding rule:

· If neither party knew or had reason to know the meaning that the other party had of a material misunderstanding then you just say there’s no contract

· ^under this rule the buyer in the chicken case would’ve won

· Contract interpretation of a misunderstanding: 

· Burden of proof is on P to prove that D knew or had a reason to know P’s meaning (analysis is largely objective)

· Court will use 1) parol evidence, 2) course of performance(how they act with everybody), 3) course of dealing(how they act specifically with you) 4) and trade usage to resolve ambiguities

· Contra proferentum rule (applicable in form contract cases):

· Ambiguous terms will be construed against the maker of the contract

· HYPO: (pg 241): restaurant offers “Toy Yoda” prize for any employee who sells the most beer, P sold the most beer and was upset when she didn’t find a Toyota – is P entitle to a Toyota? – 1) misunderstanding analysis: P’s understanding should govern b/c she didn’t have any reason to believe it wouldn’t be a car and objectively D had a reason to believe that P may interpret the offer to mean a Toyota 2) offer analysis: maybe an offer for a unilateral contract which she can accept by performing but arguably they’re joking 3) consideration analysis: she’s already working there but giving increased effort could be seen as inducement to perform better and thus consideration b/c a reasonable employee would want to stick around and work harder for a promise 4) statute of frauds analysis: A Toyota is most likely over $500 but there is an exception to the statute of fradus b/c she already performed the oral promise so no written contract is necessary 5) indefinite analysis: oral promise didn’t specify what type of Toyota it would be but court could invoke promissory estoppel to fix the ambiguity
8 Mistake of Fact R.2d 152 (analyze under both mutual and unilateral mistake)
· *Courts are reluctant to grant relief on mistake (only happens in big mistake cases)

· A) Mutual mistake regarding basic assumption (element of the contract)

· Reilley v. Richards: After a land sale it was discovered that the land was in a flood zone and therefore undevelopable – court unwinded the contract b/c the mutual mistake was material and P hadn’t assumed the risk of it, also D was getting a windfall for selling land at a developable price

· Ask: Is D getting a windfall?

· Both parties need to be mistaken (or one needs to be acting in bad faith) and there needs to be clear and convincing evidence of the mutual mistake (high standard)

· ^difficult to prove b/c a judge decides on this issue not a sympathetic jury

· Restatement analysis of fault for the mistake:

· Says mere negligence won’t take away defense of mistake from a P (reliance on the mistake from the D might though)

· HYPO: Buyer pays $5K for a bull at its birth believing that it’ll be fertile but it turns out to be sterile and worth only $30, does buyer get a mistake defense? – no b/c he was gambling; however trade usage on whether buyers of bulls live w/these deals is relevant as well as the sophistication of the parties

· R2d 158(2): if both parties acted in good faith but one relied on the mistake then the court will uphold the contract to the extent justice is served

· ^Hull says courts will do what they want and sometimes not grant relief if it will harm another good faith party

· B) material element of the contract
· Materiality: party must show resulting imbalance is so severe that it would not be fair to uphold the contract

· Warranties:

· When a P guarantees material elements of the sale then there is no mistake defense for them

· C) Party trying to avoid contract must not have assumed of risk R.2d 154

· Woyma v. Ciolek: injured P in a drunk driving accident signed a waiver relinquishing her right to sue D if she got further injured, but then she got further injured – court held there is a mutual mistake b/c the mistake was material (great financial difference b/w consideration and her current injury) and P didn’t assume the risk b/c she didn’t really know what she was signing

· Ie: land sales: when parties get into land sales it is reasonably understood that minerals may be under the land and therefore we shouldn’t grant a mistake defense when minerals are sold b/c seller assumed the risk by not checking

· Party assumes the risk when signing release that they won’t bring up any litigation for future unknown reasons

· ^exception: doctrine of unconscionability: we don’t allow a more powerful party to take advantage of a weaker one

· Releases of known and unknown injuries:

· Viewed w/great suspicion b/c it could be seen as taking advantage of a less powerful party w/o counsel

· D) Unilateral mistake R.2d 153: (typically have some sort of negligence by person trying to get out of the contract)

· Donovan v. RRL corp: car company mistakenly ran ad that their car was a lot cheaper than it really was – court held unilateral mistake and unwinded the contract b/c enforcement of the contract would be unconscionable since the party acted in good faith and the price difference was over 19%

· 1) mistake by one party regarding basic assumption

· 2) material

· 3) non-mistaken party had reason to know of the mistake OR enforcement of the contract would be unconscionable 

· 4) Mistaken party didn’t assume the risk

· ^negligence shows that the mistaken party didn’t assume the risk

· Factors relevant to mistake analysis: (reasonable people can disagree on whether relief should be granted on basis of mistake)

· 1) magnitude of mistake (materiality) 

· ^ie: is there a large disparity in value? Is D getting more than he should be?

· 2) What does the contract say?

· 3) sophistication of party seeking relief

· 4) business practices (return privilege?)

· 5) Is party seeking relief in good faith?

· 6) To what extent has other party reasonably relied on the contract?

· 7) was party seeking relief gambling? (ie: storage wars)

· Ie: if you’re gambling and don’t know what’s going to happen then you live with your gamble

9 Impracticality/Impossibility UCC 2-615
· *Courts very reluctant to grant relief on this basis
· Theories for why we grant impracticability:

· 1) economic approach: ask who’s in a better position to have avoided the event being so detrimental

· 2) relational contract theory: some courts will make parties adjust the contract for purposes of fairness b/c relationship issues shouldn’t be held violently against Ds

· HYPO: is a house shingling company responsible to complete their job after the house burns down? – no b/c you can’t shingle a non-existent house and the owner is in the best position to avoid the harm

· HYPO: is a construction company responsible to complete their construction of a house when it burns down halfway through their job – yes b/c they were in the best position to avoid the harm

· 1) Performance impracticable (“cousin of impossibility”)
· Standard for impracticability: must either be impossible or ruinous

· Doctrine of impracticability:

· Normally a “stuff happens” defense however the impossibility can be present at the time of contracting w/o knowledge of the parties

· 2) Caused by an event the non-occurrence of which was a basic assumption on which the contract was made
· Sunflower Electric Co-op v. Tomlinson Oil Co: Oil company got into contract w/P to transfer gas from a reservoir that they later discovered was empty – court holds no impossibility defense b/c the risk can be impliedly assumed by the more sophisticated oil company who were merely gambling
· Foreseeability: 

· if an event is foreseeable then the court will expect there to be something in the contract about it or the court will imply the parties want to perform even if the event happens ie: if a war is brewing, and the war happens the parties won’t be able to use an impracticability defense

· Determining foreseeability:

· Look at the history of the trade and whether the parties are sophisticated enough to have reason to know of the potential problem

· Also would rather hold party in control of the event w/liability of it happening ie: if a strike happens in your company you won’t have an impracticability defense

· 3) Event not caused by fault of the party seeking excuse

· Mishara Construction v. Transit: P made contract with D for delivery of concrete but D was unable to do it after P’s employees started to strike – court held impracticability b/c P is at fault for the event happening since it was their employees
· 4) Party seeking excuse did not assume the risk 
· Can be assigned either by the contract itself or through an implication based on the circumstances

· A sophisticated party will be easier to show that they assumed the risk if they failed to expressly reject it in the contract

· Existing impracticability vs. Mistake (contracts that are impossible at their signature)

· Mistake is an easier barrier to get over than impracticability: b/c a court may find a P assumed the risk of something that’s merely much worse for them

· However if something is impracticable or impossible that is the preferred defense b/c a court would rarely say someone assumed the risk to do something impossible
· Parties tend to prefer adjusting the contracts on their own in order to avoid uncertainty w/yes or no verdicts given from courts unwilling to re-write contracts

10 Frustration of Purpose
· Still possible to perform but reason to perform has been frustrated

· ^Also rare for a court to grant frustration defense

· How do courts avoid granting relief?

· ^they define the purposes of the contract broadly and therefore one frustrated purpose doesn’t frustrate the entire contract

· 1) Some event caused substantial frustration of the principle purpose of the contract
· 2) Non-occurrence of the event was a basic assumption on which the contract was made
· 3) No fault from the party seeking excuse
· 4) No assumption of risk by party seeking excuse (most important question each time for frustration and impossibility

· Chase precast corp v. John J Paonessa co: P contracted to sell D concrete barriers but a protest and government action made the barriers useless for the job – court found frustration of purpose b/c D hadn’t assumed the risk of a public protest and P hadn’t overly relied on the contract since they made the barriers on a per unit basis

· What to look for w/impossibility and frustration:

· Are these parties aware and thus are they just gambling?

· How should we allocate risks to one party or the other?

· Look at express terms of the contract (ie: guarantees) and circumstances around the contract (ie: more sophisticated party, and trade usage)

11 Unconscionability (applies to all contracts UCC and Restatement)
· “Now it when you see it” doctrine where courts also rarely grant relief

· ^courts will look at the face of the contract to determine if it’s unfair as written – doesn’t seem true if they’re looking at outside evidence
· Courts grant unconscionability in contracts w/hidden terms that are hard to understand and go against the party’s reasonable expectations (case by case analysis)
· Determined on a % of error rather than a price difference

· Restatement says relief is granted at a 19% error – how does this apply? Then all interest rates 20% above industry standards would be unconcionable
· 2 elements of unconscionability: (purpose is to prevent oppression and unfair surprise)

· 1) Procedural element:

· disparity in bargaining
· lack of meaningful choice

· disparity b/w sophistication of parties

· legalese

· deceptive sales practices

· Williams v. Walker-Thomas Furniture: furniture company uses contract which allows them to take back all furniture after a buyer defaults once – court holds the contract is unconscionable b/c the buyer is a much weaker party that does not understand the contract
· adhesion contract (take it or leave it)
· Graham v. Scissor Tail: Artist got into an adhesion contact w/producer that had an arbitration clause biased to the producer – court held the contract unconscionable b/c the clause didn’t provide a neutral arbitrator which is against notions of justice

· Adhesion contracts: contracts imposed on one party on a take it or leave it bases (adhesion contracts are generally enforceable)
· ^Policy behind adhesion contracts: there are a lot of cost saved by a form contract that can be replicated a bunch of times; reduces transaction costs

· Shouldn’t enforce adhesion contracts when they’re inherently unfair to the consumer b/c consumers can’t protect themselves and then will get nervous signing anything

· When will courts not enforce adhesion contracts?

· If it’s not w/in reasonable expectations of the signing party, or it’s unduly oppressive ex: arbitration clauses that are inherently biased

· 2) Substantive element: (court determination)

· Terms unreasonably favorable to one party based on trade usages; must be so extreme as to shock the courts conscious

· De La Torre v. Cashcall Inc: D gave a loan w/a 96% interest rate b/c CA hadn’t put a cap on interests rates for loans over $2,500 – court holds unconscionability analysis is a case by case analysis and it still applies even though the legislature somewhat indicates otherwise

· unfair allocation of risk

· Market imperfections can lead to unconscionable practices among a small number of companies

2nd Semester Contracts Outline

Final

· MC help for the class:

· Twen Bare exam resources

· Barprephero/com

· Robert Brian, Contracts Exam Pro/obj

· Contracts Q and A lexis nexus

· Glannons guide to contracts

· Friedman’s practice series of contracts

· **mainly just do MC he provides online and I’ll be fine

· Bob’s book is most representative of MC questions

· Final

· 3 hour test – 2 hour MC (cumulative) – 1 hour essay (only on 2nd semester stuff)

· ^no break in-between :( 

· *focus on more recent exams b/c old ones were longer and open book

· MC

· 60 MC questions = 2 min each

· 3 points for every correct answer, -1 for every incorrect answer, blanked answers are of no consequence (if you can narrow the questions to 3 or fewer you should guess)

· Use article 2 UCC only for UCC cases

· Choose best answers

· Explain your answers if you want them to be discarded

· Essay

· Only focuses on material from this semester (starting w/specific performance)

· **won’t cover UCC remedies or 3rd party questions

· ^can still make analogy arguments to the UCC though

Last semester Final Defense

· Public Policy defense (wild card defense against enforcing a contract)

· We don’t enforce illegal contracts ie: contracting around fraud, one-sided arbitration agreements

· Public policy considerations are valid explanations (or defenses) for not enforcing a contract

· ^courts rarely use public policy b/c it’s a defense that sets too broad of precedent

2nd Semester Contracts Big Picture

· 1) has the contract been performed? 

· 2) if not performed, what remedies are available? (talked about first

· ^talk about remedies first b/c they provide the underlying policies which apply to performance issues

· Miscellaneous information:

· Bad faith = could be someone just breaching a contract and saying they don’t want to perform

· Lis pendens = can cloud title so that the property can’t be sold to somebody else until a. court decides if specific performance is appropriate

· Promissory fraud = at the time of making the promise, the promisor had no intention of keeping it (must show bad will which is hard to do)

Remedies

Specific Performance (equitable remedy) – damages inadequate

· Def: Order from the court to perform (not the normal remedy)

· If somebody doesn’t follow the order they will be sanctioned

· However it doesn’t automatically mean that the contract is actually going to be performed, parties could still negotiate a deal afterwards

· Typical cases – real property cases

· Easier to enforce in real property contracts b/c court has the ability to transfer title through the recording system

· When is specific performance available?

· 1) when the legal remedy is inadequate and 2) when it is administratively feasible (court can supervise b/c terms are certain)

· Petry v. Tanglwood Lakes: homeowner sues for specific performance against developer to build a lake – court holds that while it may be hard to calculate the value of the lake damages must be awarded b/c the court doesn’t want to supervise the development of a lake

· Severson v. Elberon Elevator Inc: real estate transaction fell through and the D might not have been able to pay $$ damages – court awards specific performance b/c legal remedy would be inadequate since real estate is unique and D might not be able to pay damages

· ^for real property cases the legal remedy is typically inadequate b/c property is unique and difficult to calculate in $$ since land accrues

· ^but even when it’s very difficult to measure damages courts will sometimes not want to supervise specific performance and give speculative damages

· Dealing w/unique things will give you specific performance

· Factors to consider before choosing award:

· Whether D has enough $$ to pay for damages

· Whether the good is unique/hard to value

· Burden on the court to award specific performance

· Ability to calculate $$ damages

· Policy against granting specific performance:

· Difficult to do practically

· Puts burden of district court to supervise Ds

· Efficient breach theory = sometimes a breach of contract is a good thing for society b/c the breaching party can move goods to a 3rd party that has a higher valued use for them (ie: shouldn’t punish breaches beyond damages)

· Might be impossible for breaching party to perform

· Pros for specific performance:

· Upholds moral position that promises ought to be kept

· Also damages are difficult to calculate

· How a court will enforce an equitable remedy:

· Court has leeway to enforce however much of the specific performance they want as to balance the hardships

· ^courts can reserve jx and decide later if thye want to further enforce specific performance

· Goldblat Bros, v. Addison Green Meadows: Shopping center failed to complete extra parking spots for one of it’s tenants – court holds value of parking is difficult to measure and not tough to supervise so specific performance is fine but only certain # of spaces should be made to balance the hardships

· Restatement 367: courts will balance hardships when awarding a negative injunction

· What courts won’t enforce:

· Courts won’t specifically enforce a personal performance (looks a lot like slavery)

· Negative injunctions not to work may be available in cases of athletes/actors where companies will be irreparably harmed if they use their talents for someone else (still can’t force these employees to work under their original company tho)

· Nassau Sports v. Peters: hockey player tried to join WHL after signing covenant not to compete w/NHL – court awards negative injunction and bars player from the WHL since the legal remedy is tough to calculate since who knows how many fans the NHL would be losing by the player leaving

· HYPO: employer breaches contract by firing an employee, will the court reinstate the employee? – normally a court won’t force reinstatement but rather just give damages in the form of lost wages (not including reputational loss b/c those are too speculative)

· ^exception: collective bargaining situations will sometimes result in employee reinstatement; unions and by statute

· Covenants not to compete

· Courts will determine if they’re enforceable (usually not in employee/employer contracts but could be for the sale of a small business w/adequate consideration)

· Rogers v. Runfola &. Associates: D taught P how to be a court reporter and forced P to sign a 2 year covenant not to compete – court balances hardships of D and the community since the damages would be hard to calculate but don’t want limited court reporters so court lessens the time frame on covenant

· ^public policy to foster competition

· 3 interests balanced w/covenants not to compete:

· 1) employee

· 2) employer

· 3) public who wants lower prices (more competition)

· HYPO: what if a business is sold and w/its sale is attached a covenant not to compete (ie: start up another business)? – court would say the new buyer has a reasonable interest in stopping the person from selling the business to start a new one; also there’s not a large disparity in bargaining power like there is in an employee employer relationship

· Blue Pencil Provision: (generally accepted by courts)

· Def: a covenant that invites the court to rewrite contracts to a reasonable level ie: “if this covenant isn’t reasonable the court can use their discretion to determine the reasonable rate”

· ^cons: even though they are generally enforced they may incentivize parties to overreach their boundaries just to wait for a court to correct them

· Equitable Defenses:

· Balance of hardships

· Unfairness R.2d 364

· Brandolino v. Lindsay: D sold P land for $50k despite being valued at $75k and P wants specific performance – court only awards expectation damages not specific performance b/c that’d be enforcing an unfair contract – not sure if P got $25k?
· Exception to the rule that land sales are specific performance remedies;  so court awards legal remedy instead

· Rule: no specific performance or an injunction if the relief would be unfair b/c…

· 1) contract was induced by mistake or unfair practices

· 2) relief would cause unreasonable hardship

· 3) exchange is grossly inadequate

· ^grossly unequal – equivalent to doctrine of unconscionability (not really a % though)

· “unclean hands” – party seeking equity must be acting equitably

· When P is also breaching a contract then an equitable remedy isn’t available

· Laches: def: unreasonable delay in asserting rights resulting in prejudice to other party

· ^(delay isn’t enough) must find reliance on the delay so it would be inequitable to assert a right (similar to doctrine of estoppel)

· Schartz v. D R B Real Estate Partnership: adjacent landowner was aware that the taco tico was encroaching and let it be built before suing for an injunction so it’d cost D $62k to remove it – court holds damages are too difficult to calculate so injunction should still be awarded despite certain Ps having unclean hands and laches another 2 Ps were innocent actors 

Damages (legal remedy)

· 1) Expectancy: Place party in position it would have been in but for breach (normal damage remedy for injured party)

· ^Put injured party in position it would have held if contract had been performed

· Compare consequential damages:

· Def: put injured party in position it would’ve been had the contract been performed, and don’t punish the breaching party – is there a difference or are they synonymous? – yes explained later in outline
· HYPO: for breach of a plane manufacturing loan the calculation would look like: estimated value of planes – costs avoided by not having to perform (ie: conversion costs, cost interest on the new loan) + reasonable mitigation expenses incurred trying to keep the deal alive

· Pain and suffering:

· Not normally given for a breach of contract case unless it’s an unusual type of contract where pain + suffering is foreseeable at time of contracting if breach happens (ie: doctor’s contract)

· What’s required to get expectation damages:

· P must show what their loss is w/a reasonable degree of certainty in order to be entitled to expectation damages

· ^reliance damages is the fallback as long as the D doesn’t show there would’ve been a loss

· 2) Reliance: out of pocket less amount breaching party can show would have been lost had K been performed

· Worsening of condition b/c of breach

· Speculation damages:

· Courts will sometimes award in order to protect peoples interests when they get into an agreement

· ^can’t go too far though b/c we want people to get into contracts w/o fear of being sued big time later

· What can be subtracted from reliance damages:

· If the contract had been performed and the P would still have taken a loss then that loss is subtracted from Ps reliance damages (but D has burden of proof that if not for the breach the contract would have resulted in a loss w/a reasonable degree of certainty)

· Gruber v. S-M News Co: retailers didn’t use reasonable efforts to sell Ps xmas cards – court held that retailers didn’t prove P would’ve lost $$ even if they would have tried to sell them and therefore P gets out of pocket expenses (P didn’t get expectation measures b/c couldn’t prove how many cards would’ve been sold)

· Damages for sale of land contracts: R. 347

· Loss in value + other loss – cost saved in not having to perform

· Ie: assume contract price = 100; FMV of land = 150; no other loss and buyer hasn’t paid when seller breaches

· ^formula: 150 – 100 = 50

Restitution – reasonable value of goods and services conferred

· Def: make the breaching party disgorge any benefit that’s been received (also a monetary damage but closer to unjust enrichment)

· R. 39 (split jx)

· Says if a breaching party turns around and sells for more $$ then that increase in value through the resale should go to the injured party

· ^policy: breaching party is making a profit that rightfully belongs to the injured party

· ^policy against: if we give the injured party the $$ from a resale then we’re giving them a double profit; b/c the Injured party still gets their original $$ back and can invest it elsewhere which is what we should incentivize so parties don’t just sit on their assets

· If someone isn’t performing in a contract:

· Then they’re being unjustly enriched by not having to use time/money to perform and therefore restitution is in order

· HYPO: Damages for Sullivan v. O’conner: Patient was promised great nose but doctor gave her a nose hit by a shovel, but P couldn’t show expectation damages since didn’t have any proof of earnings – court awards partial reliance damages in order to balance various interests

· Value of nose promised = A

· Value of nose before = B

· Value of nose after = C

· Pain and suffering from operation 1 and 2 = D

· P and S from op 3 = E

· Doctors fee = F

· Expectation damages = A – C + E (what P expected)

· Reliance damages = B – C + D + E + F (put P back in position before contract)

· Restitution = F

· What court gave (mix of reliance) = B – C + E + F

· Courts won’t give pure monetary damages of any single way to calculate but instead give hybrids after balancing various interests

Limitations on damages

· 1) Damages must be reasonably certain R 352

· ^exception: willful breaches

· Native Alaskan Reclamation and Pest Control v. U B A: Bank backs out of plane loan b/c collateral in japan isn’t stable – court awards speculative expectation damages b/c the banks breach was willful and the Ps mitigation was foreseeable

· Courts will allow speculative damages for the injured party in the case of willful breaches – what constitutes as a willful breach? More than just breaching on purpose I assume
· 2) Must be reasonably foreseeable as a probable consequence of breach at time the contract is made R 351

· Hadley v. Baxendale: P wants a quick delivery from a currier of a broken shaft but the currier fails to deliver on time and the P losses his mill – court says the shutdown of the mill is not the probable result of the breach by the currier and thus no damages for lost profits

· Natural damages: “any idiot damages” b/c any idiot would know these damages would result if they breached

· Direct damages: directly foreseeable and thus recoverable; mainly a loss in value from the original breach (ie: having to get a higher interest rate after your first bank breached)

· Probable result of breach: damages that are reasonably foreseeable to both parties at the time of contracting so that breach would prob result in said injury

· ^w/o this rule an injured could accuse a small breach for some wild and excessive consequences and therefore people won’t want to contract anymore b/c they can’t predict what you’re up to (want to give people an idea of their scope of liability when contracting)

· Probable consequence = more likely than not (higher standard than torts foreseeability b/c breach of contract isn’t frowned upon as much)

· (split jx) Foreseeability test vs tacit agreement test

· Tacit agreement test: damages should be limited to what the parties agreed in their heads as to what the damages should be (subj test where we have to get into the parties heads and likely limits damages further)

· Foreseeability test: would a reasonable person believe, at the time of contracting, that a breach would probably result in these consequences?

· 3) Generally, measure at time of performance

· 4) Mitigation R 2d 350

· Def: $$ spent by injured party to try and mitigate the breach (keep another contract going)

· Damages won’t be recoverable for loss that an injured party could’ve avoided w/o undue risk, burden, or humiliation

· ^undue risk, burden, or humiliation won’t be forced on the injured party for the interest of mitigating 

· George v. School District No. 8R: Teacher was improperly fired from D as a football coach but didn’t take other job b/c he wanted to work for D – court says the teacher had no duty to mitigate by taking another job since then he’d lose his ability to be reinstated at D (even though law doesn’t allow for reinstatement so P just got full damages from breach)

· When someone takes another position after breach:

· Ask are they doing this to mitigate the damages? (then subtract this activity from damages) or could he have done this while still performing the old contract? (don’t subtract from damages)

· ^situation comes up in construction contracts where the court determines whether this new job should be subtracted from damages b/c it was a substitution of the old contract or not

· 5) Limit to loss in value to injured party (watch for “economic waste” R 2d 348)

· Awarding loss in value is a subjective analysis but speculation damages aren’t generally awarded so this is a balancing act

· ^courts may also just award

· Economic waste applies to defective construction projects (issue spotting antenna)

· County of Maricopa v. Walsh & Oberg Architects: Architect messed up and parking structure became moist – court gives amount of damages for drip pans in order to give P the value as promised w/o having to rehab the whole project

· Economic waste = really saying that P is being overcompensated

· ^a lot of the time P might be undercompensated by a mere bandage over the breach

· Also really a misnomer b/c the $$ wont’ be wasted, just goes into someone else’s hands

· How to measure loss in value in construction defect cases:

· 1) value as promised to P – value as performed to P (subj measure based on what the injured party valued the project at)

· ^there’s no accounting for taste; difficult to apply economic waste theory to aesthetically appealing projects so should use subj standard

· 2) cost of repair to make as promised

· R. 348 – award the cost of making things right unless that award is clearly disproportionate to the probable loss in value

· ^larger sums of $$ are awarded to homeowners b/c cost of repair is likely the same as the loss in value to the homeowner ie: homeowner wants a leaky basement fixed rather than just putting drip pans under

· This is similar to awarding specific performance but in damage form (court may also award specific performance when damages are hard to calculate and that way the parties will negotiate a $$ that reflects the value to avoid specific performance)

· 3) cost of repair to make as same value as promised (bandage solution)

· County of Maricopa v, Walsh and Overs Architects: Case above

· 4) diminution in market value due to breach

· R 2d. 348(2) – if breach results in insufficient construction and loss in value to P can’t be reasonably proved then the damages will be…

· A) diminution in market value or

· B) value as promised to P so long as the value isn’t disproportionately higher than (a)

· 6) Generally, no emotional distress damages (never punitive damages) R 353/355

· 7) Liquidated damages (alternative performance) must not provide for penalty; must be reasonable under circumstances

· Issue spot when a contract is saying “if you don’t do X then you owe $$”

· Does the contract call for an alternative performance (“a realistic and rational choice”) or liquidated damages?

· If it’s liquidated damages is it reasonable?

· Is reasonableness determined at time of formation or after breach (or both)?

· See. R2d 356 and. UCC 2-718 (rules are basically the same) – look before and after the fact and determine how difficult it is to anticipate reasonable damages

· ^we do look at what happened after the fact, and how easy it was to tell this would happen, if the numbers are way off then we deem the liquidated damage provision to be unreasonable

· ^if we look after the fact and there’s no actual harm done, then the liquidated damages will be seen as a penalty and not be enforced

· Analyzing a contract that makes someone do something for not performing:

· Alternative performance = then we enforce it

· ^ie: prepayment penalties (even though they have penalty in the name) are enforced as alternative performance b/c a lender is expecting a rate of return and shouldn’t be stripped of it simply b/c the buyer pays early

· Liquidated damages = reasonable (enforceable) or unreasonable (not enforceable)

· Ridgley v. Topa Thrift and Laon Assoc.: loan company modified provision to attach it to developers breach which made it a liquidated damages provision instead of a prepayment penalty – court found it to be unreasonable b/c it was more than the interest lost in days the pmts weren’t made

· Liquidated damages reasonableness analysis:

· Look for how much interest is lost by the amount of days a pmt wasn’t made

· First calculate what the actual damages are and then determine if the liquidated damages clause is close to that number

· Schrenko v. Regnante: provision stated that costs of a homes resale would be put on the breachers and the buyers breach in escrow, the sellers sell for more $$ and try to sue for even more $$ - court holds the liquidated damages provision to be unreasonable b/c the sellers were in a better position and the court gave back the buyers deposit

· What if the amount of liquidated damages has already been paid in a down pmt?

· Down pmt could still be unreasonable since parties don’t estimate the chance of default and don’t think they’re going to lose their deposit regardless of how much it is (so rest of the deposit goes back to the breaching buyer through restitution after the seller gets what he was damaged by if the liquidated damages provision was unreasonable; if reasonable, then the seller would just keep the deposit)

· Kutzin v. Pirnie: buyer puts down big deposit but then backs out – court says buyer is entitled to get back some of the deposit b/c otherwise the seller would be unjustly enriched 

· Unreasonable = penalty against the breacher

· Acceleration clause:

· Garry Outdoor Ads v. Sun Lodge: owner leased signs to advertiser and an acceleration clause stated than on default the advertiser would have to pay for the remainder of the contract term – court held this acceleration clause was unrerasonable b/c it would’ve put the owner in a better position than had the contract been performed 

· Needs to be drafted not as a penalty for a parties breach but rather a reasonable estimation of how much you’d actually be harmed by a breach

· What will a reasonable acceleration clause have:

· 1) Time value of money (PV)

· 2) – mitigation of damages (which law requires)

· 3) – costs saved by lender b/c of breach (maintenance costs)

· Alternative Performance ex: 

· Alternative performance could really be viewed as the reasonable expectations of damages resulting in breach (ie: 6% is fair estimate of what seller would’ve had to pay)

· Withdrawal from sale clause (realtors)

· Blank v. Borden: homeowner withdrawals from sale and broker sues for 6% commission – court finds for broker b/c this was a realistic and rational choice by the homeowner and thus an alternative performance

· If an owner withdraws their property from the market or declines to accept a fully priced offer from a buyer then the owner owes the Broker a % of the properties listed price (usually 6%)

· ^if we categorize removing your home from the market as a breach then you have problems calculating damages for the Broker b/c they don’t get paid hourly and restitution damages are hard to count

· Alternative performance isn’t really a breach at all just a different way to perform

· 8) Limit to avoid disproportionate compensation R 351(3) (rarely followed by courts; and typically limited to non-commercial settings b/c businesses should know better)

· Court may limit damages for foreseeable loss by excluding recovery from loss of profits by allowing recovery only for loss incurred in reliance, or if justice so requires less damages to avoid disproportionate compensation

· ^policy: we will lessen the damages if a party didn’t really undertake the risk of breach based on the profits it was meant to make (ie: loss of injured P and price sought by the D for the contract is very different then we’d assume D didn’t assume the risk)

· HYPO: if a bank breaches a contract in which they’re only making 10k but the event of breach will result in millions lost, will the court grant consequential damages? – yes, but will limit recovery under disproportionate recovery rule

· 9) Provisions limiting liability for consequential damages R 2d 351

· ^consequential damage provisions are typically enforceable for commercial damages but not consumer goods ones b/c we have public policy reasons to hold companies liable for damages they do to the public

· UCC 2-719(3): presume unconscionability in a consumer goods case if the seller tries to limit consequential damages (b/c stream of commerce leads to injury); if however the consequential damages are for commercial purposes then the party will need to prove unconscionability b/c it’s not presumed

· 10) No attorney’s fees unless contract calls for them (ie: Cal. Civ Code. 1717)

· Attorney’s fees provisions = must be reciprocal (winner gets fees) in order to be enforced

· 11) Prejudgment interest (generally only for liquidated sums) R 2d 354

· Only way to make injured party whole is to apply interest from when the breach happened and at the time of trial

· However this isn’t given on unclear amounts (favorable to breaches)

· Only given when damages are liquidated (ie: clear)

UCC Remedies

· Policy underlying remedies: expectation measures; don’t want to unjustly enrich the parties; put injured party in their expected space if the breaching party would’ve performed, don’t otherwise punish the breacher

UCC buyer’s Remedies

· Includes situations of non-delivery, rejection and revocation of acceptance 2-711; buyer can cover and have damages OR buyer can recover damages for non-delivery

· 1) Specific Performance – Goods hard to replace 2-716

· ^possible if goods are unique

· 2) Cover 2-712

· ^buyer can cover

· Cover calculation under 2-712:

· Cover = buyer has made a reasonable substitute purchase in good faith w/o unreasonable delay

· Calculation = cost of substitute good – contract price + incidental and consequential damages – any costs saved

· Consequential damages (2-715) must be reasonably unavoidable (ie: mitigation required)

· Jon-T Farms v. GoodPasture: buyer sought grain from seller who breached and buyer sued for the difference b/w the market rate at breach and contract price – court found for the buyer b/c the seller failed to prove that the buyers eventual substitute purchase was cheaper than the original contract

· HYPO: in Jon-T case, if buyer had purchased substitute grain in March 1974 at the then market price, could the buyer have gotten the difference b/w 5.50 and 2.70? – court would have to determine if this delay was reasonable; if injured buyer wants to play the market it should be on their dime though

· Unreasonable delay = have to consider how quickly an injured party could liquidate (how fluid is the market?)

· When to measure damages for a seller’s repudiation:

· When case comes to trial before the time of performance:

· UCC: time to calculate is at the time the buyer learnt of the repudiation 

· C/L only applies to non-UCC: measure damages at the time of performance (ie: when the buyer covers)

· When case comes to trial after the time of performance: (3 possibilities)

· 1) time buyer learns of repudiation 2-723

· 2) commercially reasonable time after buyer learns of repudiation (2-610) (oloffson)

· Oloffson v. Coomer: seller breaches b/c it’s a wet season and the market price for grain at the time of the sellers repudiation was much less than the market price at the time of performance – court says that market price for damages should be at the repudiation since the buyer didn’t act in good faith by failing to tell seller of trade usage to just pay market price at repudiation

· 3) (common law) time for performance

· 3) K-market 2-713

· ^if buyer doesn’t cover then damages are calculated under 2-713

· Only applies if buyer doesn’t cover

· Damages: market price at time buyer learns of breach – contract price + incidental and consequential damages – expenses saved

· Consequential damages: determined under Hadley v. Baxendale rule, mitigation required

· (split jx) On buyers who don’t cover and would’ve lost profits

· Minority: allow breaching party to show that the injured party. Was going to lose $$ anyway and then injured party doesn’t recover anything

· Majority: Allow damages for the injured party

· 4) Breach of warranty and consequential damages 2-714 and 2-715

· Damages if buyer accepts the goods:

· ^buyer must notify the seller of the breach immediately in order to be entitled to damages

· Vista stt Clair v. Landry’s Furnishings: seller gives defective carpeting and buyer tells seller of defects immediately but decides to keep the carpet – court says TC conclusion on damages was reasonable and while the expense to replace the carpeting was relevant it wasn’t determinable b/c the buyer still got use from the carpet

· Value of damages at breach of warranty = value of goods as warranted - goods as how they actually exist (warranted goods could be different than the contract price if buyers were getting a good deal)

· HYPO: cost of repair is $250, consequential damages b/c of delay is $2k, how much should we give the buyer? – $2,250

· 2-715: consequential damages (ie: lost profits)

· Draft Systems v. Rimar Manufacturing: seller provided wrong tubing and beer kegs turned out wild beer – court awarded consequential damages to the buyer since the loan the buyers had to get to stay afloat was reasonably foreseeable at contracting and the seller failed to put in a consequential damages limitation provision in the contract

· (1): specific damages that deal w/the buyer having to deal w/the goods or cover

· (2) (a): basically Hadley v. Baxendale rule; calculate what’s reasonably foreseeable as a probable damage at time of contracting

· (b): if breach proximately caused the damage then the buyer can recover

· Limitations on consequential damages:

· The lost profits must be calculated 1) w/reasonable certainty (ie: P must prove he actually lost these profits) must be 2) reasonably foreseeable at time of contracting, and 3) reasonably unavoidable (can’t mitigate)

· Foreseeability: can be determined when a seller is on notice of the damages that could occur to the buyer if the seller breaches

· Provisions limiting consequential damages:

· In consumer cases: these provisions are automatically unconscionable

· In sophisticated business deals: provisions will be analyzed under doctrine of unconscionability

· 5) Remember policy 1-305

UCC Sellers Remedies (MC on twen w/sellers and buyers remedies)

· Situations involve: 

· Goods not accepted: buyer’s wrongful rejection, wrongful revocation, failure to pay, buyer repudiates 2-706, 8, 9

· Goods accepted 2-709

· Must distinguish installment contracts

· 2-703 Menu of options for sellers (can only choose one remedy out of the menu): don’t think I need to memorize b/c he went over them so fast
· A) w/o delivery

· B) stop delivery

· C) proceed under 2-704. For non-identified goods

· D) resell and recover damages

· E) recover damages for non-acceptance

· F) cancel

· Loss of a sellers sale

· Damages will be at most the cost of the good + some incidental damages (no consequential damages for sellers when buyers breach (UCC and C/L))

· When a buyer doesn’t pay in time:

· If non-installment contract, seller may cancel and sue for damages (no right to cure for buyers)

· ^policy: shouldn’t just allow buyers to cure by paying late w/o some trade usage that allows it

· If installment contract (2-612), seller may cancel if breach substantially impairs value of the entire contract, and may sue for damages

· Substantial impairment (basically material breach) factors include: bad faith by buyer, is seller getting substantial benefit of the bargain, if we’re able to just award damages then courts are unlikely to label a breach as a substantial impairment

· Cherwell-Ralli v. Rytman Grain: Buyer wasn’t paying on time for installment contract and asked for adequate assurances but seller didn’t give them so buyer stopped pmt on a check – court says seller can cancel the installment contract since the buyer substantially impaired the contract since the seller had to close their entire plant b/c of buyers breach

· Incidental damages for a seller:

· Similar to consequential damages for a buyer but narrower (ie: storage of goods are available)

· UCC doesn’t allow for consequential damages for sellers

· ^policy: consequential damages aren’t reasonably foreseeable b/c of a buyers breach since the seller can just re-sell the products that the buyers aren’t paying for

· 1) action for price – goods difficult to resell 2-709 

· Seller’s action for price 2-709 (only available in custom goods cases where resale is difficult)

· Foxco Industries v. Fabric World: buyer breached on fabric deal and seller delayed until selling when market price was 50% less – court says despite the resale the seller can still use 2-709 b/c they had to wait until the next season to sell which was reasonable 

· Goods accepted or goods damaged w/in commercially reasonable time after risk of loss has passed to buyer

· Goods that can’t be resold at reasonable price w/reasonable effort (specific performance)

· 2-709(2)

· There may be times when resale is possible but a seller can still sue for price

· ^breaching buyer doesn’t need notice of the resale and the resale doesn’t need to be commercially reasonable (however the covenant of good faith still protects the buyer from a sellers overly cheap resale price or unreasonable waiting time to resell)

· 2) Complete or scrap? 2-704

· Sellers options for incomplete goods 2-704

· May complete or scrap in exercise of commercially reasonable judgment for purpose of avoiding loss

· What factors determine if it is reasonable to scrap and sue for damages as compared to complete the goods and try to resell them?

· ^breaching buyer has burden of proving injured seller didn’t act in a commercially reasonable fashion

· 3) Resale 2-706

· Seller may resell goods reasonably identified to breached contract

· Sale must be 1) commercially reasonable AND 2) normally reasonable notice must be given to breaching buyer of the sale

· Damages = contract price – resale price + incidental damages – expenses saved due to breach

· Sellers duty to mitigate

· ^is incentivized by making sellers resell for a commercially reasonable price and putting the defaulting buyer on notice of the resale so buyer could potentially repay what they owe

· 4) K-market 2-708(1)

· Sellers aren’t required to conduct a resale but instead could just sue for damages under 2-708(1)

· ^if seller doesn’t use 2-706 they can instead use 2-708(1)

· Damages = market price at time and place for tender + incidental damages – expenses saved due to breach

· B & R Textile Corporation v. Paul Rothman Industries: Seller is able to resell yards of fabric but doesn’t give notice to buyer first so can’t use 2-706 – court instead uses 2-708(1) and says resale price can be used as the market price

· 2-708(1): Re-sale price can be evidence of the market price (even if seller doesn’t give buyer notice under 2-706 that the goods will be resold, the re-sale price can still stand as the market price and therefore seller will get the same results when suing for damages)

· Can seller always recover under 2-708(1)?

· Contract price = 10, market price = 8, resale price = 9, seller wants the difference b/w the contract price and the market price even though they resold for more than the market price

· ^UCC 2-708(1) for seller remedies doesn’t consider whether a seller can always sue on the market $$ despite reselling for more but it’s a (split jx) b/c of policy concerns of unjust enrichment

· ^compare buyers remedies: if a buyer covers they can’t sue under the market price (there’s no OR in. 2-708(1) so technically sellers can always get the market price)

· Argument for always using 2-708(1) – it’s a concrete rule and how can you tell which good the seller has re-sold and at what point/price

· 5) Lost Profits 2-708(2)

· If seller isn’t made whole by 2-708(1) or 2-706 then seller can use 2-708(2)

· Lost profits vs price

· Lost profits will be less b/c you’ll have to subtract costs in creating the good

· When does lost profits remedy of 2-708(2) apply?

· 1) Volume seller

· Lake Erie Boat Sales v. Johnson: buyer breached boat contract and seller re-sold for same price but then tried to sue under 2-708(2) – court says not allowed b/c seller didn’t prove they were a volume seller since that boat was their last one (won’t recover anything under 2-708(1) b/c resale was the same price as the original contract)

· Sellers w/big inventories don’t resell after a breach but instead lose a sale and therefore can recover under 2-708(2)

· ^seller must prove they’re a volume seller though (must prove they would’ve made another sale, not just could’ve)

· HYPO: book store gets purchase breached by buyer but then sold. another cup – book store says they’re a volume seller so they didn’t resell the cup but instead could’ve sold 2 cups instead of 1

· 2) Middleperson (ie: a broker) who has not procured the good

· Broker would’ve made X profit if buyer didn’t breach therefore broker can use 2-708(2)

· 3) Components manufacturer w/incomplete good

· Buyer breaches on the completed good so components manufacturer who has to scrap the incomplete goods can recover under 2-708(2)

· How do we calculate lost profits?

· How much revenue was lost – how much cost was saved b/c of breach

· ^policy: put injured seller in position it would’ve been if contract had been performed and not otherwise punish the breaching buyer

· HYPO: assume breaching buyer was to pay $3k, price of goods to seller costs $2.5k – seller gets only $500

Right to Terminate or Rescind

Available options in event of breach or failure of condition on performance

· Choosing b/w the remedy options:

· Doctrine of Election of Remedies (traditional view)

· If the injured party picks a remedy they can’t assert rights under a different remedy

· Modern approach: (Restatement)

· Focuses on reliance and doesn’t allow parties to go back on their choices once reliance has begun

· 1) termination – affirmance of contract, call it to a halt and perhaps also sue for damages

· Basically a calling off of the contract; it will put an end to the duties that remain on each side and the breaching party is still liable for damages under the contract

· 2) Rescission – undo the contract, coupled with restitution

· Basically going back to square 1 and unwinding the contract as if it didn’t exist

· 2 ways to get rescission:

· 1) if there is a material breach the normal rule is that the injured party has the option to either rescind or terminate the contract

· 2) Also both parties may mutually agree to rescind

· ^terminate/rescind are terms thrown around loosely so need to get to the substance of the action to tell what’s really happening

· Woodruff v. McClellan: Seller refuses to sell home w/an attorney's fees clause and AC awards rescission so no fees – court holds it was merely a termination b/c neither party asked to rescind so fees are still in play

· How to rescind a contract:

· Give back the $$ you received (ie; expunge the benefits you received; put toothpaste back in the tube)

· 3) Setoff – mutual, mature obligations on both sides

· For a dependent promise: party is forced to continue performing during the other parties breach but allows the injured party to subtract however much they were injured and pay whatever else owed after the setoff

· Can the parties contract against setoffs?

· Not in the LL/tenant situations but yes if it’s b/w sophisticated parties

· 4) Adequate assurance – suspend duties pending receipt of assurance 2-609

· Adequate assurance overview:

· There’s an implied covenant that neither party will impair the assurance for grounds to perform a contract and if it is impaired then the insecure party deserves assurance

· When do you have a right to demand adequate assurance?

· When reasonable grounds for insecurity arise the party may make a written demand to adequate assurance of performance and suspend performance until he receives that assurance 

· 2 questions for adequate assurances doctrine:

· 1) when does somebody have reasonable grounds for insecurity?

· Difficult to tell but most contracting parties agree to independent promises w/the expectation that the other side will perform

· 2) What constitutes adequate assurance of performance?

· If the D is acting innocently in their actions and have a strong reputation it will be enough for them to just give a verbal assurance (ie: “we’ll take care of it”)

· If D doesn’t have a strong reputation then you could have the pmts go to a 3rd party (escrow account or bond co.) until the D performs)

· 5) Action for damages w/out termination

Express Conditions on Performance

· Def: event not certain to occur which must occur or be excused before performance becomes due R. 224

· ^Failing to satisfy a condition doesn’t necessarily mean there’s a breach but there can be a termination of a contract so long as the condition wasn’t waived or there won’t be forfeiture from the termination

· 1) words of condition or words of promise?

· Is there an express condition to perform?

· 2) condition of satisfaction – objective or subjective?

· Haymore v. Levinson: Buyers though construction on their home wasn’t satisfactory so they refused to pay – court says that a reasonable person would’ve been satisfied so the setoff remedy is adequate for damages

· Different ways to analyze a “satisfactory work” condition:

· Subjective – (easier to so no satisfaction) not entirely subj b/c otherwise the promise would be illusory b/c the D could just not want to pay

· ARD Bottling Co v. Dr. Pepper: Dr Pepper acts in good faith w/regards to subj satisfaction provision for their bottling manufacturer w/P – court says that Dr. Pepper had a right to repudiate b/c they acted in good faith and the manufacturer wasn’t up to their standards

· ^covenant of good faith is attached to give subjective provision teeth

· Subjective standards of satisfaction are applied in works of art where aesthetics are important to the party

· Objective – reasonable person would be satisfied

· Objective standards of satisfaction are applied in utility contracts

· Parties can define whether it’s a subj or obj standard of satisfaction but if it’s ambiguous the court will define it for them

· 3) Excuse of condition – forfeiture or waiver?

· Burger King Corp v. Family Dining: Burger king tries to cancel franchise agreement w/family dining b/c they can’t erect 10 burger kings in time – court holds that Burger King had waived this condition earlier and forfeiture would result for Family Dining if we removed their franchise agreement since at trial they had 10 up

· Has the condition event occurred?

· If the condition event hasn’t occurred, is it excused? (basis for excuse if forfeiture or waiver)

· Consequences of unexcused failure of condition (conditions are powerful)

· Party whose performance was conditional may refuse to perform until conditional event occurs or is excused and may terminate or possibly rescind if event doesn’t occur or isn’t excused w/in time indicated by contract

· American Continental Life v. Ranier Construction Co: Construction company doesn’t give final certification to architect of satisfactory completion so the owners keep 10% of what’s due – court holds that waiver of certain rights won’t constitute waiver of all conditions and thus owner can keep the final 10% at failure to satisfy last condition

· NEW RULE: excusing some conditions in a contract doesn’t necesarrily waive other conditions

· No promise = no breach:

· If a condition must occur before a contract comes to fruition that doesn’t mean that failing to perform the condition is a breach (breach of contract would result in an injured party who can sue; unfulfilled conditions can just terminate a contract)

· Examples of promises vs conditions:

· Promises: “X promises to build 10 restaurants in 10 years and in the event X doesn’t perform then Y can sue”

· Condition: “it is a condition on maintaining the franchise that X builds 10 restaurants w/in 10 years and if X doesn’t build the 10 then Y’s exclusive remedy is to terminate”

· Promise and condition: “X promises to have 10 restaurants built in 10 years. If X doesn’t perform Y may sue for all damages attributable to non-performance and may also terminate the exclusive franchise”

· Ambiguous: “10 restaurants must be built in 10 years” – court will have to interpret

· Rules for interpreting ambiguous wording as conditions or promises:

· Main preference: which interpretation avoids forfeiture? – preference for saying ambiguous wording is a promise not a condition

· Is it w/in the power of the party to perform? – we don’t interpret parties to commit to promising something that they can’t perform (ie: “I guarantee to do this” and if you’re too poor to do it then it’s just a condition)

· ^if the party can perform then there is a preference to call it a promise in order to keep the deal alive (contract can more likely be terminated if we say something is a condition)

· Result from calling something a promise, condition, or both

· Promise: action for breach is possible, termination and rescission are available if breach is material

· Condition: termination is available (so long as no excuse) or possibly rescission if there was unjust enrichment

· Both promise and condition: termination and possibly rescission, cause of action for breach; courts won’t typically find this unless it’s clear in the contract that it’s a promise and condition

· Construction contracts: (have both promises and conditions)

· Promise: contractor promises to build according to contract specifications

· Conditions: work completed satisfactory (according to the architect, owner of property (if contract so specifies) or reasonable person (haymore case))

· Forfeiture:  (2 elements)

· 1) how much did you spend out of pocket? (reliance)

· 2) expectation remaining

· ^don’t want parties who relied to be harmed and don’t want parties expectations to be vanquished

· Waiver – learnt last semester

· Waiver of one right doesn’t constitute waiver of other rights

· Burger king case: 

· Could burger king sue for damages rather than trying to rescind the entire contract for not building these restaurants on time? – failure of a condition is not necessarily a breach of contract so no can’t sue

· ^a failed condition can terminate a contract so long as Burger Kind didn’t waive the condition and there’s no forfeiture

Implied Condition of Performance – Is there a material breach?

· Walker & Co. v. Harrison: D leased a billboard and P had to keep it in quality condition but D stopped paying at first sight of crappiness – court held that P didn’t materially breach but D did when he stopped paying since forfeiture would occur if the court called the deal off

· There’s an implied condition to performance that work be substantially completed (ie: implied condition that there won’t be a material breach)

· How to make an otherwise nonmaterial part of a contract material?

· Make it clear that it is a breach if the party doesn’t abid by that otherwise unimportant portion of the contract

· Jacob & Youngs v. Kent: Contractor substantially completes home but puts in pipe X instead of pipe Y – court says a pipe is a pipe and this isn’t a material breach so contractor is entitled to it’s payments

· Determining whether something is a material breach: R. 2d 241:

· A) extent to which the injured party will be deprived of the benefit which he reasonably expected

· ^whether injured party is getting substantial benefit of their bargain

· B) extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived

· ^how much can the injured party be compensated for the benefit in which it was deprived?

· C) extent to which the party failing to perform or to offer to perform will suffer forfeiture

· ^would forfeiture occur if we labeled this material?

· D) likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances

· ^Likelihood the party in breach will cure his failure?

· E) extent to which the behavior of the party failing to perform or to offer to perform comports w/standards of good faith and fair dealing

· ^was breaching party acting in good faith?

· Options to compensate for a nonmaterial breach:

· 1) setoff

· 2) adequate assurance of performance b/c of reasonable grounds for insecurity

· 3) sue for damages

· Can’t repudiate or try to terminate (terminating a contract is risky and could result in a material breach if the other party had just breached a nonmaterial portion of the contract)

· Promise analysis:

· Has there been a breach (a promise not kept)?

· Is the breach material? R2d 241

· If not material, injured party can’t terminate or rescind. May sue for damages, perhaps setoff or demand adequate assurance. Might even be able to sue for specific performance if legal remedy is inadequate

· If breach is material and breacher doesn’t cure, injured party may terminate and possibly rescind the contract

Is Contract Divisible?

· Dependent vs Independent promises (question of contract interpretation)

· Independent promise: promisor must perform even if other side is in breach

· Dependent promise: promisor doesn’t have to perform if other side is in breach

· Divisible contracts:

· Each party to the contract has made more than one promise (issue spotting)

· Question to ask is: whether the promises can be apportioned so that pairs are properly regarded as agreed equivalents? R.2d 240

· ^if so, then each set of promises should be considered separately and failure to perform under one promise doesn’t excuse performance under the other

· Examples:

· Siemans v. Thompson: P promises services, and to buy stock and D breaches by not paying salary to P – court holds indivisible contract and allows P out of the entire thing at Ds material breach

· Rudman v. Cowles: P promises to sell company, and to provide services but P was wrongfully terminated – court finds a divisible contract and doesn’t allow P to take back the company b/c the intent of D was a divisible contract and impossible to return to the status quo

· How to determine if a contract is indivisible vs divisible:

· Look at the initial intent of the parties (intent can be shown through circumstances)

· Factors to consider for indivisible vs divisible contracts:

· 1) whether there are 2 separate contracts (not determinative but points to divisible promises)

· 2) consideration for each promise

· 3) whether returning to the status quo by calling it an indivisible contract would be difficult (therefore just call it divisible and give damages or rescission for the contract which was breached)

Anticipatory Repudiation – may be same as material breach 

· Def: anticipatory breach/repudiation is when a party says they aren’t going to perform or takes steps that make it clear that they won’t be able to perform

· Ie: in a contract to sell a house the seller sells to somebody else

· Can be either words or conduct:

· Words: unequivocal statement repudiating a material duty (same thing as a material breach)

· Conduct: act renders a party apparently unable to perform a material duty (ie: seller sells to someone else after P signs the contract; also delaying in a real estate stale b/c timing is very important in real estate)

· What’s needed for a repudiation:

· For the repudiation to be definite and unequivocal (when a statement or conduct isn’t definite enough to stand as a repudiation then the P should demand adequate assurances before treating the statement as a repudiation)

· Romig v. De Vallance: buyer stops paying seller for home after noticing an encroachment and the seller tries to repudiate – court says buyer should’ve demanded adequate assurance from the seller to provide clear title so not able to repudiate

· Time to measure value in event of anticipatory breach (c/l rule)

· Time of performance under the contract is when you measure damages

· Bachewicz v. American Nat. Bank & Trust: Land sale doesn’t go to P and D sells to a 3rd party and TC gives P the resale price – sale price – Court says the damages should’ve been sale price – FMV at time of performance so P gets nominal damages since property didn’t rise by time of anticipated sale

· What to do if you know someone is going to repudiate their land sale contract?

· Go to court and sue for specific performance

· If a party repudiates can the injured party sue for everything in the future?

· There are rules for when 1) both sides still have remaining duties or 2) only duties left are on the repudiating

· 1 vs both sides having duties remaining:

· If the only remaining duty is on the repudiating party:

· Then the injured party can get what is owed to them at the time of trial and the court may reinstate the duty

· Example of 1 sided duty:

· Insurance pmts b/c the debtors are not required to continue paying the insurance premium but rather it’s just a condition to continue having your insurance policy (b/c then the insurance co can just stop your coverage)

· Greguhn v. Mutual of Omaha Insurance Co: insurance company repudiates policy b/c P aggravates a pre-existing condition – court doesn’t award lump sum b/c it’d be difficult to calculate the future benefits but instead reinstates the policy and will award a lump sum if insurance co repudiates again

· Duties still on both sides of the contract (not just side repudiating)

· Injured party is discharged from it’s obligation and can bring immediate action for present and future damages

· ^distinction from 1 sided duties is that the injured party that has already performed needs to wait until time of performance in order to sue

· How to protect yourself from the single duty/repudiation rule:

· Put an acceleration clause into the contract which says “if the debtor breaches then all remaining installments become due”

· R 256 Retracting a repudiation: (2 times retraction is barred)

· If notification of the repudiation comes to the attention of the injured party, and the injured party 1) says the contract is off or 2) relies on the repudiation (ie: buying a new house), then the repudiator can’t retract the repudiation

· Stonecipher v. Pillatsh: D wanted to vacate from his home later than agreed to and P saw this as a repudiation and said deal was off – court held that repudiation couldn’t be retracted b/c the P called the deal off

· ^if the injured party neither calls off the contract or relies on the repudiation then the repudiation can retract it’s repudiation

Limits on Rescission

· General rule: available if material breach

· ^rescission and restitution are available as options upon material breach (which includes repudiation if a material duty)

· Ennis v. Interstate Distributions: P sold business to D and acquired shares as consideration but then P violated covenant not to compete by building another business – court granted rescission and restitution and gave back the shares to D 
· Mobil Oil Production v. US: Government materially breaches contract to allow P to explore oil fields – court says P is still entitled to restitution regardless if they would’ve lost $$ if the government hadn’t have breached

· When will somebody rescind a contract?

· When it’s difficult to determine damages or they made a bad deal (then they’d be grateful the other side materially breached)

· How to properly rescind:

· If somebody wants to rescind they must do so in a reasonable time and act consistently w/what’s expected from someone who’s trying to rescind (ie: don’t keep running a business that the seller sold to you through fraud but instead shutter the business and try to sell it and then sue)

· 1) limit if it is difficult to restore status quo

· ^can’t put toothpaste back in the tube

· 2) Limit if administratively easier to award damages (adequate legal remedy)

· ^courts don’t follow 100% of the time

· Restatement says it is immaterial whether the legal remedy is adequate or not and you can normally just get restitution

· 3) Not allowed if delay or affirmance K price due w/no offset

· ^if an injured party delays in seeking rescission then they may lose that option if delay wasn’t reasonable

· Snyder v. Rhoads: P sold dry cleaning company to D but b/c of Ps misrepresentations D tried to rescind – court held that D delayed in asserting right to rescission and thus can only sue for damages

· UCC 2-607 Unreasonable delay when notifying breaching party about damages:

· Injured party will lose all remedies (can’t rescind or sue for damages)

· ^ie: buying a defective good but waiting 5 years before notifying the seller of the breach will revoke any remedies for the buyer (policy: the more time that passes results in more strain on the seller to remedy the situation; and it becomes harder to tell if the seller is actually the reason for the defect)

Breaching party may have right to restitution: cap at K price

· Restitution def: restores to the status quo, expunges benefits of both parties (based on reasonable value of what’s being conferred)

· ^theory of restitution: injured party gets the reasonable value of the goods and services provided

· Restitution right for breaching party R.3d:

· Job 1: give injured party benefit of the bargain (make sure it’s in position it would’ve been in but for breach)

· Job 2: allow breaching party to recover any benefit conferred in excess of damages caused by breach

· **breaching party never recovers anything more than the contract price – damage caused by breach (ie: lesser of contract price -  damages or FMV of work done)

· Basic rule for construction jobs:

· If someone hasn’t substantially completed their duties then they aren’t entitled to any damages if the other side breaches (ie: preparatory work isn’t considered)

· ^even though they won’t be able to sue on the contract itself they still could recover for any benefit conferred 

· HYPO assumptions: 1) contractor has received no pmt so far 2) contractor materially breached 3) breach wasn’t intentional

· HYPO: contractor agrees w/homeowner to build for 3k but then leaves early, the current value of the work is 3k but it will cost the homeowner $500 to finish the project so what’re the damages? – contractor gets 2.5k b/c the breaching party never recovers anything more than the contract price minus the damage caused b/c of breach and expunge benefits (assuming not substantially complete)

· ^if the work is substantially complete then contractor can sue on the contract to get the 3k but b/c of his partial breach his recovery will be setoff by $500 due to the damages he caused (scenario: contract price = 3k; FMV = 3k; cost to repair = $500; breaching party gets 2.5k)

· HYPO: same hypo but reasonable value of work is 1.5k and it still costs. $500 to finish the job – give contractor the 1.5k in total b/c the homeowner will now only be paying 2k in total for the entire job when they contracted for 3k (key is to give the injured party what they bargained for; homeowner is happy the contractor materially breached b/c homeowner made a bad bargain) (scenario: contract price = 3k; FMV  of work done = 1.5k; cost to repair = $500; breaching party gets 1.5k

· HYPO: should the contractor get anything if it’s completed work differs greatly from the approved plans (ie: intentional breach) – no the intentional breacher won’t get anything

· ^exception: if the injured party accepts the materially different product then injured party will still have to pay

· How to calculate injured parties right to restitution:

· HYPO: contract price = 100k; FMV of goods = 125k; cost to complete = 50k; injured party gets 100k (assuming injured party was a contractor that got kicked off of the land before completion)

· *restitution damages are always capped at the contract price even if the reasonable value of the goods is above (ie: contractor made a bad deal)

· HYPO: contract price 100k; cost to complete = $0; FMV of goods = 125k; injured party only gets 100k b/c work has been completed

Breach of accord – Can injured party sue under original claim?

· Executory accord: 

· Party can sue under original contract if executory accord not performed

· Substitute contract:

· Party may only sue under the substitute contract (old contract superseded)

· Bradshaw v. Burningham: drillers couldn’t complete original well b/c of steel beam so they made a 2nd compromised contract – court held this was a substitute contract b/c the intent of the parties since the 1st contract didn’t stipulate what would occur if the well couldn’t be completed so drillers can only sue for breach on 2nd substitute contract

· Novation def: 3rd party substituted for one of the original parties in a substitute contract

· How to determine executory accord or substitute contract:

· Look at intent of parties through the face of the contract; if the original contract is unclear then just use the substitute contract to analyze the case (b/c it supersedes the original vague one)

· How to show intent:

· Make sure you explain to the court through the contract what you’re trying to do

UCC right to cancel (2-106(4))

· 1) can buyer reject? 2-601

· Has the seller breached? Ie: failure to deliver on time, goods don’t conform to warranty)

· The buyer can reject the goods but the buyer is required to hold them w/reasonable care for the seller to pick them up

· If goods are delivered all at once (one-shot rule) then use 2-601

· One-shot sales issues:

· Did seller make conforming tender?

· If not, did buyer reject w/in a reasonable time after a reasonable opportunity to inspect?

· Zabriskie Chevrolet v. Smith: Chevy was really crappy but the buyers drove it off the lot – court says rejection was still proper b/c buyer rejected after a reasonable time to inspect and there’s no chance for curing since the buyers faith has been shaken

· ^buyer must give a notification of breach in a reasonable 

· If buyer rejected, did seller have a right to cure under 2-508?

· Did seller cure?

· If buyer accepted, could buyer revoke (undue the contract if a big problem comes up) acceptance under 2-608?

· Buyers acceptance: doesn’t happen when the buyer receives the goods but instead after the buyer has a reasonable time to inspect and still retains the goods

· ^2-606: a buyer’s acceptance happens when the buyer acts inconsistent to the seller’s ownership

· Can buyer use goods after rejection or revocation?

· Perfect tender rule: (in one shot sales)

· If the tender fails in any respect the buyer can reject if he does so in a reasonable time

· ^seller is still able to cure through (2-508) under the perfect tender rule

· 2) can seller cure? 2-508

· Cure is available upon reasonable notice of time for performance hasn’t lapsed

· Available on seasonable notice if seller had reasonable grounds to believe goods would be accepted, w/or w/o money allowance seller has further reasonable time to cure

· Available if contract limits remedy to “repair or replace defective parts”

· To cure, the seller must make a “conforming tender” – repair is allowed for minor defects but major defects may require a new product (“shaken faith”)

· What is meant by curing to a conforming tender:

· A seller can fix minor defects but when major repairs are needed the buyer may have shaken faith and won’t be required to take the product after a major repair

· ^there’s an argument to say if the seller gives an entirely new product the buyer would have to accept it but on the other hand the buyers faith may be shaken in the product more generally and he shouldn’t have to accept a new one

· 3) If buyer has accepted, can buyer revoke? 2-608

· 2-608 Revocation of Acceptance:

· Bowen v. Young: buyer tried to return a mobil home after discovering it was crappy but seller didn’t cure and then buyer kept it for a while – court held that revocation was not available since buyer didn’t act as if the seller still had possession (setoff remedy still available though)

· Only available if there’s a big problem (contrast rejection which is available for smaller problems)

· Buyer may revoke if undiscovered defect causes “substantial impairment in value” to the buyer (subj test)

· Buyer may also revoke if the seller is unable to cure a defect noted at time of acceptance that causes substantial impairment in value

· ^if seller’s unable to cure this will be considered a substantial impairment in value

· Revocation is a harder burden to prove than rejection under the perfect tender rule b/c the law doesn’t like forfeiture; If we allowed buyers give the goods back after keeping them for a period of time then they would depreciate in value for the seller

· 4) Special rules for installment contracts 2-612 (harder to get out of then 1 shot sales)

· Is the contract an installment sale contract? 2-612(1)

· No perfect tender rule for installment contracts

· ^forfeiture is at stake if parties are able to quickly get out of installment contracts; should instead make parties demand adequate assurances first

· Does breach substantially impair value of installment and can it be cured?

· Does breach substantially impair value of entire contract?

· Substantial impairment in this context is obj, commentators suggest it’s like material breach (substantial impairment = material breach)

· ^Material breach/substantial impairment: must look at whether the injured party can be compensated in damages (if they can’t then courts will allow the party to get out of the installment contract by calling it a material breach) 

· Hays Merchandise Inc v. Dewey: toy distributer sends less good than requested in installment contract to a paint retailer – court says not a material breach since the buyer still was able to sell the toys that were delivered so only remedy is suing for damages

· 5) Sellers rights to cancel 2-703 (modified by rules for installment contracts) (can only choose one remedy out of the menu)

· UCC remedy terminology:

· Termination (no breach) – end of a contract for reasons other than breach

· Cancelation (breach) 

· Revocation of acceptance (for the buyer) (compare c/l rescission)

· Reclamation of goods (for the seller) (compare c/l rescission)

· UCC rejects doctrine of election of remedies

· ^means buyer can revoke acceptance of goods and sue for damages

· UCC adopts expectation measure of damages and follows efficient breach theory (so no punitive damages)

· Contractual limitations on remedies under the UCC:

· Liquidated damage clauses are permitted, same rule as under R.2d (must be reasonable)

· May limit consequential damages so long as not unconscionable

· Contract may limit remedy of buyer to “repair or replace” defective parts, as long as remedy doesn’t fail 2-719(2)

· ^ie: must allow seller to fix the defect unless it’s unconscionable or unreasonable (will only happen when seller fails to make it good after a reasonable # of attempts)

· Reasonable use test: (Not in the UCC and won’t be on the essay just MC)

· McCullough v. Bill Swad Chrysler: D sold a lemo to P and D refused to accept it saying the cured it so P had to use it for business reasons – court allows rescission b./c use by the buyer was reasonable under the circumstances

· Some courts determine whether a buyers use of a good is reasonable after the seller won’t accept the goods and if it was reasonable use then the buyer can still revoke the goods (other courts just declare any use of the goods after trying to reject to be an acceptance)

· ^policy for using test: buyer can use defective products in order to limit their hardship, and practically speaking there may not be any options to store the goods and wait to sue for damages

· How to calculate the reasonable use test w/unjust enrichment:

· Subtract the reasonable benefit to the buyer for his use from the money owed to the buyer through revocation

· ^only if seller is able to prove the buyer received a benefit will the seller be entitled to unjust enrichment $$ but tough to prove since it’s a defective product

· Reasonable use test (split jx)

· Some courts: the buyers use after revoking counts as acceptance

· Other courts: use reasonable use test

Third Parties

· Privity in sale of goods cases

· Chain of vertical privity

· Manufacturer…

· Wholesaler

· Retailer

· Buyer --( user

· Could a buyer or user of goods be considered an intended beneficiary of a manufacturer’s sale of goods?

· Vertical privity

· Deals w/who’s the proper D in a lawsuit

· ^horizontal privity deals w/who’s the proper P

· Historical rule: can only sue if you’re in privity of contract (traditional rules only allowed buyers to sell retailers)

· Why require privity? (defense for lack of privity)

· Manufacturer doesn’t know what retailer told buyer

· Manufacturer loses control of goods once in hands of retailer

· Manufacturer doesn’t receive full purchase price

· Manufacturer doesn’t know buyers purpose in use of goods

· How can manufacturer disclaim or limit warranties?

· To whom should notice of defect be given?

· How do we measure S.O.L.?

· What’s the proper choice of law?

· In sum: it gets more complicated when you let people sue up the chain so choose your seller wisely b/c you usually can’t go against the manufacturer

· Privity in personal injury cases

· Berry v. G. D. Searle & Co: P was injured by birth control which D manufactured – court said privity wasn’t required b/c it was a personal injury (didn’t sue in tort b/c S.O.L. had expired so had to sue for breach of warranty)

· Lack of privity is not a barrier when you have personal injury or property damage (property damage must be different from the good itself)

· ^ie: good burns down barn; you can sue manufacturer b/c of the property damage despite lack of privity

· Compare economic loss:

· Lack of privity is a defense for a claim solely for economic loses

· Professional Lens Plan v. Polaris Leasing Corp: buyer brings action against manufacturer for defective computer that caused economic damages to the company – court says privity is required when claim is solely for economic damages so no case here

· Lack of privity for express warranties

· While lack of privity is a defense for implied warranties it’s not a defense for express warranties

· Ie: anyone in the chain of privity can sue the person who gave the express warranty 

· Summary of privity

· Most courts don’t require privity in personal injury or property cases

· Most courts don’t require privity in express warranty cases if buyer relied on warranty

· Courts generally require privity in cases of breach or implied warranty when the damage is economic

· 1) Third Party Beneficiaries

· General rule regarding 3rd parties

· 3rd party can’t sue b/c not in privity of contract w/promisor

· Consideration flows of 3rd party beneficiaries

· 2 party contract:

· Promisor (-( promisee

· 3rd party contract:

· Promisor (( promisee

·       I

· 3rd party (consideration to the promisor is intended to the 3rd party

· A) is third party intended beneficiary (who can sue) or merely an incidental beneficiary (who can’t sue)? R.2d 302

· Exercycle of Michigan v. Wayson: promisor breaches promise to refrain from selling exercycles in Michigan and the excercycle in Michigan sued as a 3rd party beneficiary – court finds Michigan exercycle is an intended 3rd party beneficiary b/c exclusion of the promisor from Michigan had P in mind

· Question: is 3rd party beneficiary intended or incidental R.2d 302

·  Intended can sue incidental can’t

· Determining if someone is a 3rd party beneficiary

· Would they want to enforce the contract if they could?

· ^when you recognize a 3rd party beneficiary and allow them to sue then it will cut down on lawsuits and let the 3rd party sue the D directly instead of the party that gave them implied consideration and then didn’t hold the D to the contract

· Intended vs incidental beneficiaries

· Look at the expectations of the parties

· Whether calling the beneficiary intentional would create more efficient lawsuits

· Reliance of the beneficiary on the promise

· Factors in determining intention

· Does language of contract indicate purpose of giving 3rd party benefit?

· Does performance of promise satisfy monetary obligation of promisee to beneficiary

· Is it reasonable and likely the beneficiary will rely on promise?

· Would anyone other than 3rd party be interested in enforcing the promise?

· Is a government entity the promisor? 

· ^ If the government is the promisor then it’s very unlikely the court will call anyone an intended 3rd party beneficiary when the government breaches (don’t want a lot of litigation from homeowners)

· UHL v. City of Sioux City: contract w/government to build a bypass road and a local road underneath on a 3rd parties farm but contractor didn’t build local road – court says farmer was just an incidental 3rd party beneficiary b/c it was clear the city just wanted to road for future development purposes

· B) Third party generally subject to claims and defenses of promisor on contract b/w promisor and promise (unless public policy mandates otherwise) R.2d 309

· Mertens v. Coffman: the buyer promised to pay a 3rd party beneficiary the same $$ that Coffman owed but Coffman made misrepresentations about the laundromat and buyer became broke – court says that the buyer has a defense of fraud against the 3rd party beneficiary even though it was the promisee that committed the fraud

· General rule:  3rd party beneficiaries stand in the shoes of the promisor and if the promisee can raise defenses, rescission, set-offs against the promisor then they can also be risen against the 3rd party beneficiary

· Ie: fraud (or material breach) in the inducement of the contract; then rescission is available 

· Exception to defenses against a 3rd party beneficiary

· ^contract or considerations of fairness or public policy indicate that we shouldn’t follow the general rule (typically need to point to some statute or previous case for a policy exception)

· Leewis v. Benedict Coal Corp: company promised to pay money into a trust for the benefit of union workers but when the union strike they w/held payments – court says for public policy considerations (statute backing court up) this defense by the company should be barred

· C) Once third-party assents to contract or relies, promisor and promise may not modify or discharge the agreement R.2d 311

· 2) Delegation of Duties

· Question:

· When can an obligor under contract delegate the duty of performance?

· A) duties can generally be delegated unless the oblige has a substantial interest in having a particular person perform or control performance of the contract R.2d 328

· When delegation is silent in the contract:

· Duties can be delegated unless obligee has “substantial interest in having original promisor perform or control the acts required by the contract” UCC 2-210(1) and R.2d 318

· Macke Co v. Pizza of Gaithersburg: after merger company A tried to delegate the duty of maintaining vending machines to company B – court says this is fine b/c obligee shouldn’t be allowed out of the contract since delegated duty isn’t of a personal nature

· HYPO: if you contract w/Frank Giere to construct a building for you – Frank Gierie can’t delegate his services to another architect b/c you wanted his services specifically

· Key question

· Is the performance under the contract of the type where obligee would really want the original promisor to perform? Compare contract to paint a painting w/a contract to dig a hole

· ^also look to see if the contract forbids delegation

· B) Parties may contractually forbid delegation

· How to make something non-delegable?

· Put an anti-delegable provision in the contract

· C) if delegate agrees to perform, the obligee may sue that person if the contract is not performed (obligee is a 3rd party beneficiary of delegatee’s promise to perform)

· D) delegator is generally still liable in the event of non-performance unless the obligee, delegator and delegatee agree to a novation in which the delegatee is substituted for the delegator

· Standing novation

· If 3 parties get together an agree to substitute a duty from one to another

· ^w/o a novation the delegator is still on the hook if the delegatee doesn’t perform

· 3) Assignment of Rights

· Question:

· When can the obligee assign the right to performance?

· A) Rights can generally be assigned unless the assignment materially changes the duty of the obligor, materially increases the obligor’s burden or risk or materially impairs the obligor’s chance of obtaining return performance UCC 2-210

· Evening News Associations v Peterson: employment contract of newscaster is assigned to new broadcaster and newscaster tries to get out of contract – court says employment of newscaster can be assigned b/c newscasters duties didn’t materially change due to the merger (court grants negative injunction to stop employee working elsewhere)

· Absent enforceable contractual provision to the contrary, all rights can be assigned except where the assignment would materially change the duty of the other party, increase the burden of risk imposed by the contract, or impair materially the other party’s chance of obtaining return performance UCC 2-210(2) (rule can be applied in non UCC cases as well)

· Key question:

· Can the obligor demonstrate actual harm b/c of the assignment

· B) Anti-assignment clauses are generally upheld unless what is assigned is a right to the payment of money UCC 2-210(2), UCC 9-406(d)

· Rights to receive $$

· We have a strong public policy to allow assignments b/c they promote commerce

· *always allow assignments of right to receive $$ even if contract says otherwise

· ^employment contracts arer looked at w/more scrutiny

· C) the Assignee of rights generally stands in the shoes of the assignor and is subject to defenses and claims that the obligor has against the assignor, except in the following situations

· i) unrelated claims that accrue after obligor receives notice of assignment

· ii) the obligor has effectively waived defenses against the assignee

· iii) the assignee is a holder in due course of a negotiable instrument

