Contracts Outline 2019
2nd Restatement Contracts §1 Contract- A promise/set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty
2nd Rest §3 Agreement- Manifestation of mutual assent on the part of two or more persons
Most states adopt 90-98% of UCC. Until the UCC, contracts were mainly common law(restatement).
Components of a Contract:

1. Offer

2. Acceptance

3. Consideration

4. Absence of defenses to formation

Types of Contract:

1. Bilateral- agreement is a promise in return for a promise
2. Unilateral- agreement is a promise in return for an action
3. Express- parties contract results from words (can be oral or written)
4. Implied in Fact- reasonably implied from parties’ conduct (sitting in barber chair)
5. Implied in Law (Quasi)- law applies K where one party benefits from unjust enrichment (doctor helping unconscious person)
6. Ambiguous- promise that can be accepted by another promise or performance *MOST Ks
7. General- Offer can potentially be accepted by large # of ppl (reward offers: Carbolic Smoke)
8. Merchant’s Firm- offer by merchant to buy/sell goods in signed writing which by terms give assurance it is held open.
a. Not revocable for time stated and if not stated- may not exceed 3 months
9.   Option- K where parties agree to hold offer open for certain specified time (not exceeding 3 months)
Intent
Ks must contain intent to contract and mutual assent. Mutual assent can be found at any time and is only necessary to have mutual assent for “material terms,” not all terms of K. 
Rest. 19(3), (2), Cmt. B

(1) The conduct of a party may manifest assent even though he does not in fact assent. (focused on outward expression of intent not internal secrets/unexpressed intentions)
(2) the conduct of a party is not effective as a manifestation of assent unless he intends to engage in the conduct and knows or has reason to know that the other party may infer from his conduct that he assents.
· Undisclosed intentions immaterial except where other contracting party knows of that intention

· Doesn’t need to be a “meeting of the minds” it is only important that a reasonable person in the position of the offeree would expect the other party intended to be bound (Objective theory of Ks)

· If person makes offer in excited, wrathful way chances are didn’t have intent to be bound

Objective theory of contract (mutual assent) - Whether a reasonable person in the position of the party who seeks to enforce the contract would conclude that a contract has been formed.
Lucy v. Zehmer- L sued Z for specific performance of a contract in which the Z sold to L Ferguson Farm for $50,000. P and D were sitting around drinking together and talked about selling land. The parties wrote up a contract signed by D, D adjusted contract to have wife sign and told her it was a joke. P offered $5 to ensure the bargain and D refused. A waitress testified that D said he was joking. P went back to D and D said I was only joking (D claimed he told P he was joking right after the contract was made).

· Holding: The mental assent of the parties is not a requisite for the formation of a contract. The evidence showed P was warranted in believing the contract represented a serious business transaction and a good faith sale and purchase of the farm.

· Rule: A person cannot say he was joking when his words and conduct would result in a reasonable person believing it was a valid agreement.
Balfour v. Balfour- Husband D promised to send wife P £30 per month. The parties’ relationship deteriorated and began living apart. P brings suit to enforce Ds promise to pay her £30 per month. 
· Holding: Certain forms of agreements do not reach the status of a contract. A promise between a husband and wife is often times such a form of agreement. This is an allowance. 

· Rule: an arrangement is not a contract if it was never a parties intent that they could be sued upon such agreement it is not a contract. (if reasonable person in position of offeree would conclude other party had no intent for legal consequences).
· More likely to find no intent where relationship is familiar, friends or family
Texaco, Inc. v. Penzoil Co.- Penzoil made offer to Getty that was eventually accepted by board and a press release broke the news of the deal. No writing had been signed yet then Texaco offered better deal and Getty accepted. Was there K between Getty and Penzoil without formal writing? 
· Holding: Getty manifested intent to be bound to deal with Penzoil by press release, no formal writing req’d. Even though planned to write K in future, present agreement was finalized in all material ways so no need to memorialize, K already formed.
Four Factors to determine whether parties intend to be bound by only by writing: 
1. whether a party expressly reserved the right to be bound only by writing; 
2. partial performance by one party that the party disclaiming the contract accepted

3. whether all essential terms of the alleged contract had been agreed upon
4. complexity/magnitude of the transaction was such that a formal, executed writing would normally be expected.
Problems $200 horse harness stolen from A. “While in a visible state of wrath and in a boastful and blustering manner A says “I will pay $2500 to anyone who recovers the harness.” P recovers and sues for reward.

· Judgment for D. Would reasonable person in the position of P believe A was serious No, price 10X the value.
2. Fire in expensive home. Man says “I will give 500K to anyone who will go inside the house and rescue my wife, dead or alive.” P enters home and brings out dead wife. Husband refuses to pay and rescuer sues.

· Judgment for P. Can’t say disproportionate value.
3: Buyer and Seller sign agreement that says “This arrangement is not entered into as a formal agreement, it’s an honorable pledge.” Claim of contract for unshipped goods? No.
Rule: There is a presumption that neither party to an agreement intends for a promise to be a legally enforceable duty when they live together as a family in a domestic situation, when they are related to each other in some fashion closer than second cousins, or in certain social situations such as when they agree to go on a walk together.

· Presumption is rebuttable by facts to the contrary, indicating the related, domiciliary, or socially acquainted parties intended their promises to be enforceable, or indicating that the receipt of benefit by the other carried with it an implied promise of payment.
Wilhoite v. Beck- Distant cousins lived with one another for over twenty years. One cousin arrived at the other’s home unexpectedly and unannounced. After cousin died P sued for backpay of rent/board.
· Holding: "the relationship of second or third cousins in and of itself is insufficient to raise the presumption of gratuity." The court then concluded that although an express contract did not exist, there were enough facts to conclude and affirm that an implied contract existed. 

4(a) guy drives to LA and is stood up for date- not contract presumption was social and not legal obligation.
· Escort service?

· If agrees it is “legal duty”- yes contract.
Offer
· If there’s no offer, there can be no acceptance, and no contract.

Rest §24
· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
Power vs. Right of Acceptance

· Power- Offeree has power to conclude K by accepting, assuming consideration present

· Right- Option K or merchant firm offer

· Right- begins performance in response to ambiguous offer to enter into unilateral K (bridge)

· Right- offeree who foreseeably and substantially relies on offer (sometimes)
Objective theory of K applied to Offer: Whether a reasonable person in the position of the offeree would believe that an offer had been made. Would be justified in believing that a willingness to enter into a bargain has been manifested. Don’t look at intent but outward expression.
· Look to location, conditions, who is making offer, circumstances to determine reasonableness
If a reasonable person in the shoes of the offeree would believe that:

· A bargain has been offered by the offeror
· The bargain was offered to him or her

· If they say “Yes” that the bargain will be concluded (no more negotiation)(immediate power of acceptance)
*If not an offer under §24, then a preliminary negotiation under §26.
Offer vs others

1. Preliminary negotiations R 26: “Manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows/has reason to know that the person making it does not intend it to conclude a bargain until he has made a further manifestation of assent. 
a. Also called “invitation to make an offer”
2. Statement of future intention- statement that party is thinking about making an offer in the future, no K (“I’m thinking about” “I may be interested in”
3. Price quote/Estimate- merely asking for a price quote is not an offer and no power of acceptance is created.
a. If you accept an estimate, no guarantee it will actually be that price, may vary and you can be billed any reasonable rate

4. Opinions- professional opinions not offers unless they go beyond therapeutic nature (reassurance) and there is reliance on the part of the patient
5. Advertisements- Ads generally not offers (including admissions for colleges), they are invitations to make an offer, and when they are offers they are unilateral Ks (general reward offers, etc)

Rule: Any negotiations containing missing terms or not definite enough to be an offer is a preliminary negotiation

Lonergan v. Scolnick- D sent P a form letter describing the property, giving directions to the property, and indicated the lowest price he would accept for the property. P wrote D to request a legal description of the property and to suggest an escrow agent “should I desire to purchase the land.” D wrote P back including a legal description, approval of the escrow agent, and warning P that he expected to have a buyer soon. D sold the land to a third party. 
· Held- parties did not enter into K. D did not make an offer. Ds communication with P was invitation for offer. D clearly indicates that there are other potential buyers and at no time agrees to hold the property for P.
Rule: In catalog situations, when you send money in, you are the one making the offer. The catalogue itself is not a final offer for any item in it.

· Ads of goods by display, sign, handbill, newspaper, radio, or television are not ordinarily intended or understood as offers to sell (includes rainchecks)
· Ads are Solicitations to Make an Offer

· Recently some cts have held an implied “term of limitation” so apples in store for $1 would be an offer by store
Leonard v. Pepsico- ad featured a Harrier Jet for 7,000,000 Pepsi points. P filled out an order form, asked for the Harrier Jet. D sent a letter to P saying the Harrier Jet is not part of the promotion. 
· Held- commercial was not an offer because it referred to the catalog. Harrier Jet was not in the catalog. The attitude of the ad would not lead a reasonable person to believe there was an offer (joking tone). There was not writing to satisfy the Statute of Frauds.
Rule: The more specific terms there are in a negotiation/ad the more likely it crosses the line from preliminary negotiation and becomes an offer. Look at quantity, price, delivery, time frame, how to accept. Clear promise can be an offer if no more negotiation is necessary, only specific performance.
Lefkowitz. Great Minn. Surplus Store- D ran ad stating would sell three fur coats, valued at $100.00 a piece, first come, first served for one dollar a piece. P arrived first and presented $3.00. D refused to sell the items to P, citing a “house rule” which limited the bargains to women.
· Held-  ad clearly stated that D would sell the fur garments at a definite price to the person who came first. P arrived first, thus, accepted the offer. The “house rule” was not mentioned in the ad. While offers can be modified, one cannot, after acceptance, impose new, arbitrary conditions. No further negotiations were needed.
Rule: Bid v. Estimate- If you give a bid you have to perform at that price, estimates do not. Price quotes can be offers if there is language suggesting immediate sale/delivery.
Fairmount Glass Works v. Crunden-Martin Woodenware Co.- Ps response letter to D stated prices of one dozen boxes of mason jars for “immediate acceptance” to be shipped no later than May 15. Contracts were subject to contingencies of agencies, transportation delays or accidents beyond control. Ps rejection of Ds response order stated “Output all sold”

· Held- Expression “for immediate acceptance” taken w/ definiteness of terms indicated if accepted immediately would form and close a K. 
Hypothetical: Woman goes to Von’s and buys apples.

· Vons is not making an offer by having the apples on display; they are simply soliciting an offer. Customer is the offeror by taking to register and paying.
· There is a limitation: a display is tantamount to an offer for the amount displayed. Implied “term of limitation.” ??

2: Med. school evaluates admission based on “scholarship, character, and motivation w/o regard to race, creed, or sex.” Rejected applicant sues saying students chosen on basis of their families can make large contributions.

· Applicant is offeror. School is offeree. It is a preliminary offer to apply for admission.
Hypothetical: Sally says to Jason, “I decided last night that I’m going to sell my motorcycle for $500.” Jason says “I Accept.” Is there a contract?

· Sally’s statement is not an offer bc there is no “language of commitment” to make Jason feel he has been invited to enter into a bargain. Merely a “statement of future intention.”

2: Fred, contractor, calls Home Depot and asks how much HD is charging for a DeWitt 18 volt cordless drill. HD representative says, “We’re selling it for $85.” Fred says, “I Accept.”

· Price quotes are generally treated as ads, not offers. Inventory problem- may still not be item in store. Omits time and pace of purchase, other terms.
3: Mary says to Bill “Since you got a new one, would you consider selling your old iPad to me for $300?” Bill says, “Sold.”

· No, this is an “invitation to make an offer,” and thus a preliminary negotiation, not an offer. Bill, however, has made an offer to sell for $300.

4: Homeowner asks plumber to give estimate for work. Plumber says he estimates work will be $5000. Homeowner says go ahead. Plumber starts. Plumber presents bill for $7000, which is fair price. Who has made the offer?

· $5000 was an estimate, not a fixed price. 

Indefiniteness
K is indefinite when a ct cannot determine an agreement’s material terms or cannot fashion appropriate remedy for a breach. (does not apply to non-essential terms)

Materiality- Fact that would make a buying difference to the reasonable purchaser
Rest. §33 (indefiniteness doctrine)
(1) Even though a manifestation of willingness is intended to be understood as an offer, it cannot be accepted so as to form a K unless the terms are reasonably certain.

(2) The terms of a K are reasonably certain if they provide a basis for determining the existence of a breach, and for giving an appropriate remedy.
i. Fact that terms are left open/uncertain may show manifestation of intent not intended to be understood as an offer/acceptance
Rest. §34
(1) Terms of a K may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of the performance
(2) Part performance under an agreement may remove uncertainty and establish that an enforceable K has been formed.

Hypothetical- Parties agree to all parts of an extensive contract for 100 computers for a business. Agree on a price, delivery date, and that delivery shall be made to buyer’s business, but don’t discuss the carrier which will deliver the goods. Seller delivers computers, but buyer refuses, arguing that K fails for indefiniteness.

· Who delivers goods is not material to terms of contract. Delivery in terms of when and where are.
Common Law had strict approach to indefiniteness, required parties to have intent to agree on several material terms to be enforceable. Terms that Common Law required to save K from indefiniteness: (Restatement?)
· Subject Matter

· Quantity

· Price

· Delivery terms (when/multiple lots)

· Payment terms (occasionally)

· Delivery Terms (where) (occasionally)

Modern Rule: Cts now have broader interpretive powers to decide what ambiguous K terms mean

· UCC gap fillers may be applied for GOODS

· Ct can review K and imply sufficiently definite term & enforce a K under R 33 only if it believes that term is what parties implicitly agreed to

· Both UCC and Rest. find a K will fail for indefiniteness if ct cannot find a reasonably certain basis to determine existence of a breach or fashion an appropriate remedy

Rest. §204 Supplying an Omitted Essential Term

· When parties to a K have not agreed w/respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the Ct.

· Where no meaning of words can be found ct can supply reasonable term comporting w/community standards of fairness
Past Performance may remove uncertainty under UCC & Restatement

· If wholesaler delivers 10 bushels of granny smith apples per week and only says apples in written K, and store has been accepting the granny smiths, past performance solves indefiniteness
Problem- Seller says “We are authorized to offer salt in 8 full carload lots to be delivered to your place of business for current price.” Buyer says, “I accept.” 

· No quantity (carload does not indicate a specific quantity). Indefiniteness.

Rule: Important part of contracts is always to find the intent of the parties. Determine their likely intent, which may be what is reasonable under the circumstances. No express duration=reasonable time.
Haines v. City of New York- City agreed to pay all costs of construction/subsequent operation, maintenance and repair of sewerage system, including expansion. The Plaintiff was an owner of land who wished to construct 50 homes. P applied to D for permits to connect the lots to existing sewer lines. D refused bc plant was operating at full capacity. P brought suit for declaratory and injunctive relief, and municipalities intervened. 

· Held- City is bound to repair current plant but not build a new one. K was not meant to be indefinite, can look at circumstances and intent of parties to find objective reasonable duration of K.
Rule: “Agreement to Agree”- Rest suggests that, at least for some terms, cts should take UCC approach and imply a reasonable term to fill in when the parties fail to reach a post-contractual agreement.

· Presumption under common law that “agreement to agree” means future negotiation and is not meant to be binding
· Look to parties intent when they entered into K whereas UCC focuses on reasonableness and looks to gap fillers when determining what terms to substitute. UCC will usually enforce agree to agree whereas Rest might not
Joseph Martin Jr. v Schumacher- D leased a retail location to the P for 5 yr term on a graduated rent scale. There was a renewal clause with future rent “to be agreed upon.” P desired to renew its lease, but the D would not agree upon a reasonable rent. P brought suit for specific performance, to compel D to extend the lease at a reasonable rate. 

· Held- When an agreement has material terms that are “to be agreed upon” at a future time, the failure to agree to those terms renders the agreement invalid. D shouldn’t be required to follow fair market value if can get higher rent elsewhere.
· If language had not included “to be agreed upon” (suggests future negotiation) and stated P would be entitled to renew, or at fair market value, K would be enforceable. 

· UCC says in agreements to agree Ct CAN choose reasonable term, would be different
Hypothetical LL leased building to commercial tenant for 10 yrs. Lease contained option to purchase, but nothing said price, nor any sort of “agreement to agree.” T exercises option to purchase, LL refuses to sell.

· K formed and sale must take place at a reasonable price determined by appraisal.

· Parties are silent as to a material term, but Ct can assume the parties intended the price to be “reasonable” and can fashion a remedy. 
Eckles v. Sharman- D was given the "option to purchase 5% ownership of the Club" and to participate in a "Pension Plan". K also included a provision saving the rest of the agreement, if any of the other provisions were deemed invalid. Although the parties discussed Ds pension rights, no agreement was ever reached. 
· Held-  "[i]f a K has been agreed upon and all that remains is good faith negotiations or elaboration of non-essential terms, the contract will be held legally cognizable despite the uncertainties." The question that must be asked is whether the pension option to own clauses are essential to the contract.
· Good faith negotiations over various terms of an agreement do not make a fatally ambiguous K valid and enforceable.
Hypotheticals: Mr. and Mrs. Moneybags contract w cleaning service to clean home in Beverly Hills once a week for $250. They own 2 homes in Beverly Hills, although main residence is on Maple Dr. Cleaning crew shows up at home on Olympic Blvd, is let in by Mrs. M and allowed to clean home. Mr. and Mrs. M refuse to pay claiming no contract based on indefiniteness.
· There was initially not a valid K due to indefiniteness, but allowing them in to clean shows intent that K was valid and enforceable. Rest. 34 (2)
(2) Homeowner contract for $30,000 fixed price kitchen remodel. Countertops were significant part of the price. Blueprints for a remodel doesn’t specify materials. Homeowner claims there were discussions that counters were supposed to be marble; contractor claims there were discussions that the counters were supposed to be of lesser costing materials.

· No K. Parties are silent as to a material term and nothing to “save” it from indefiniteness. Ct does not know if there is a breach if marble installed. Difficult for Ct to reasonably interpret.
(3) Homeowner purchases a water heater from Sears. $400, plus $125 for delivery, $275 for installation. Installer failed to fasten a bolt correctly as she was installing the unit, allowing a gas leak. Explosion and damage resulted. Is the suit governed by UCC, common law contract, or is it negligence?

· UCC applies to goods. Under “Predominant factor”= “purchase”, price differences. Yes, UCC.
· Under “Gravamen” would not, bc problem is in installation/service. UCC only applies to part of K which are “goods.”

UCC Applicability Article 2
Rule: 2-102 UCC’s Article 2 applies to “transactions in goods.” Does not apply to any transaction. UCC doesn’t define transaction.

· Transactions does not include: Real estate transactions, Services, Leases (rental cars)

· UCC applies even if seller is not a “merchant.” 19 Sections of Article 2 have special rules relating to merchants, all other sections apply equally to merchants and non-merchants.
· 2-105(1): “Goods” means all things (including specifically manufactured goods) which are movable at the time of identification to the contract for sale.
· Present Goods: 2-501(1)(a): “Identification occurs when the K is made if it is for goods already existing and identified.”
· “future goods” 2-105(2): (a) Goods which are not both existing and identified are “future” goods (b) Purported present sale of future goods operates as a contract to sell.
· Future Goods: 2-501(1)(b): Identification occurs when goods are shipped, marked, or otherwise designated by the seller as goods to which the K refers.

· Terms signifying goods: “Buyer” “Seller” “Acceptance” 
· Fixtures/land are not movable, and not goods.
· General thought is that physical software is an Article 2 transaction, while “information” is not, so downloads are not governed by Article 2. Arguably though, it is like electricity, which in the US now is generally thought to be an Article 2 K.
2-201(3)(a): “Specially manufactured goods: are goods “manufactured” by the seller and not suitable for sale in the ordinary course of the seller’s business.

Hypothetical: Buyer wants to purchase a rocking chair at a garage sale in front of seller’s home. UCC?
· Yes, rocking chair is “movable” at the time of identification to the contract. 2-105(1)

· It is identified when we know that this particular chair is the one seller is going to sell.

 (2) Buyer purchases an air conditioner from Sears for $200 cash. Only demo air conditioners on the floor, and Sears worker has to go to back storeroom to pick one of the 25 models. Before worker goes to back room, what type of good is air conditioner, and is there an enforceable K?

· Before the worker goes to the back room, it is not a good. Good was not “identified,” it was not known which would be given to the customer.

· UCC transaction? Yes. “Goods” means all things that are movable at the time of identification to the contract for sale. Since the air conditioner is movable when the one selected for Buyer has been picked, it is a “good” under 2-105.
Rule: When the K price does not include the cost of services, or the charge for goods exceeds that for services, the contract is more likely to be for goods. Or if language suggests buyer/seller relationship, likely Goods. 
BMC Industries, Inc. v. Barth Industries, Inc.- BMC Industries entered into K, “Purchase order” with Barth Industries to design, manufacture, and install equipment that would automate certain aspects of BMC’s operations.
· Under “predominant factor” test UCC applied to K because it was predominantly a transaction in goods as evidenced by the contractual language, the surrounding circumstances, and nature of the goods. Payment upon delivery, use of “purchase order” and “buyer/seller”
“Predominant factor/purpose” test to determine whether goods or services in hybrid (goods+services) Ks. (either rendition of services w/goods or other way around). Determinant factor: goods or services?

Look to: Language/Manner of K
· Does it say “purchase” “seller” “buyer”? Goods.
· “contractor” “client” = services
· Movable (goods) or Permanent (services)
Payment:
· Did goods or services account for the majority of the expense(price) of sale?
· If paying upon delivery of the goods, more likely to be for goods. If paying for service, you would pay on installation or after service.
· Payments in stages=service
· If price doesn’t include service=goods
“Gravamen” test- A few Cts apply the UCC only to the sale of goods elements in the K for hybrid Ks, and apply tort law for services (negligence)
· Problem is w/goods=UCC
· Problem is w/services=torts
Difference? *UCC has 2 yr statute of limitations, negligence 5 (varies). Ways you can disclaim UCC, whereas not with Strict Products liability. 

Factors Cts discuss when deciding the proper test:

· Consistency of decisions across US
· General Policy of UCC
· “trend” seems to be..
· A K to write a software program is a service that is not a UCC transaction.
Indefiniteness under UCC 2-204(3)

· UCC §2-204(3) “Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy." 
· “agreements to agree” more enforceable under UCC bc assume parties meant reasonable terms

· When can you fill gap? When parties have clear intent to contract and not too many terms left open

Rule: UCC fills in gaps if there is intent to contract despite missing terms (or agreeing to terms)

UCC Gap Fillers:

· Price = Reasonable Price

· Delivery (where)= Seller’s Place of Business

· Payment (when) = Time at which the buyer is to receive the goods

· Delivery (when) = Reasonable Time

· Delivery (single v multiple) = Single delivery unless circumstances give either party the right to make or demand the delivery in lots

· No gap filler for quantity or subject matter, unless quantity can be determined mathematically.
* gap fillers not valid unless an otherwise valid K has been formed, or if parties make a specific arrangement to the contrary
Southwest Engineering Co. v. Martin Tractor Co., Inc.- P called D, to get price of a standby generator. told him the price would be $18,500. P submitted their bid to Gov. for contracting, which included the $18,500 figure. P was notified that their bid was accepted. D raised the price to $21,500. P assented. The parties never agreed to how payment was to be made. 

· Held: Since the missing term here concerns the time and place of payment, §2-310 will supply the missing term. "Unless otherwise agreed, payment is due at the time and place at which the buyer is to receive the goods even though the place of shipment is the place of delivery".

2-305 Open term: 1) Parties can conclude a K even though term is not settled. When:
a) Nothing is said as to term
b) Term is left to be agreed by parties and they fail to agree

c) Price is to be fixed in terms of some agreed market or other standard as set or recorded by a 3rd person or agency and it is not so set or recorded

*When parties don’t intend to be bound unless term is defined, no K

Look for gap clues in: Course of Performance; Course of Dealing; Usage of Trade (1-303):

· (a) Course of Performance- sequence of conduct between the parties which revolves repeated occasions of performance for a party(Have parties affixed a meaning to a term under this K)

· (b) Course of Dealing- Sequence of conduct concerning previous transactions establishing a common basis of understanding (parties have affixed a meaning of the same or similar term used in previous K between these same parties)

· (c) Usage of trade- Practice/method of dealing having such regularity of observance in a place, vocation, or trade (meaning of the term understood in the trade or industry)

Hierarchy of terms 1-303(e) (where inconsistent)(if in contention w/gap fillers, these control):

1) Express terms

2) Course Performance

3) Course of Dealing

4) Usage of Trade

5) Gap Fillers
*if you let new course of performance/dealing go on for a while then want it to stop, need to allow reasonable time to fix. If seller relies on new set performance, it is permanent.
Misunderstanding- If both parties have different meanings for subject matter term and they’re both legitimate in thinking that, then no K.

Acceptance 

§50(1) Acceptance: “manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.”

Acceptance must be made:

1. By someone with the power to accept (whom it is reasonably apparent that the offeror intended to create the power of acceptance to when offer was made R 24)
a. Usually in general/reward offers assumption is only first person can accept unless otherwise indicated

b. Power to accept usually not transferable, but under option K may be

2. At time when power of acceptance hasn’t been terminated

How to accept: In manner permitted by the offer (can be by promise or performance for ambiguous offers)
· UCC invites acceptance in any manner reasonable under the circumstances 2-206

· Rest.- same medium of acceptance used by offeror is reasonable R 65
· Promise to Perform (bilateral): §50(3) Promise: “Acceptance by promise requires the offeree compete every act essential to the making of the promise.”
· Actually Perform (unilateral): §50(2) Performance: “Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by performance which acts as a return promise.”

· Gives you the comfort of knowing that you have fixed the terms of the bargain and you are going to get the act for the price agreed upon, and if you have to pay more you mat recover against who made the promise to you
· R 45: Offeror alone is bound, offeree does not need to finish performance
· Begin to Perform (unilateral/option)- Unilateral option K is formed upon beginning of performance in response to clear offer to enter into unilateral K
· Offer becomes irrevocable for a reasonable period of time so that offeree will have reasonable attempt to complete performance and thus accept offer

· Silence/Inaction R 69(1): silence not valid form of acceptance except:
· If offeree silently takes benefit from services, offeror has reason to expect payment, and offeree has opportunity to reject service

· Where offeror has given offeree reason to understand that assent can be manifested by silence/inaction

· Previous dealings make silence reasonable acceptance

· Silent acceptance of property by acting inconsistently w/owners interest

Day v. Caton- Guy built fence half on his property half on neighbors and expected neighbor to pay half.

· Since neighbor saw him building fence, he created an implied in fact K by staying silent. Reasonable person in position of fence builder would expect K to pay.

· Ambiguous/indifferent Ks- Majority: offer can be accepted by performance or promise

· R 62: Beginning of performance is acceptance and must complete performance or else it is a breach (promissory acceptance)
· Partial performance/beginning-only actions that are actually part of the performance, not beginning preparations

Horton v. DaimlerChrysler Financial Services Americas, LLC- D offered to settle for $1,000, including removal of negative credit information from Horton’s account. Offer required 2 payments of $500 on two days. They received both checks a few days late but dated from before the due date. Both checks were accepted. Horton discovered that adverse credit information was still on his report.
· While the company and agent could have included a specific manner of acceptance in their offer to the individual, the plain language of the offer did not contain any such requirement. The individual's act in tendering the first installment was a clear, unequivocal act indicating acceptance. 
Notice of Acceptance
(1) R 54(1): offer inviting acceptance by performance does not require notice unless requested by offeror

(2) R 54(2): if offeree accepts by rendering performance has reason to know that offeror has no adequate means of learning about performance w/reasonable promptness and certainty, offeror is discharged unless:

· Offeree gives reasonable notice of acceptance

· Offeror learns of performance w/in reasonable time

· Offeror indicates notice isn’t required

Under UCC- 2-206(2): if acceptance by performance, must give notice unless:
· Nature of performance is such that offeror would know of performance

· Notice is deemed unnecessary by offeror or

· Past dealings indicate this notice is not required

*Difference between Restatement and UCC, if no notice under UCC required, no K. If no notice under Rest. when required, K is unenforceable
When to accept?

· In a reasonable time as dictated in offer or as would seem appropriate

How long does an offeree’s power of acceptance last/when does it terminate?

· Rejection/counter offer
· 41: Lapse of time: An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is specified at the end of a reasonable time.

· Revocation by the offeror.
· Death/incapacity of the offeror or offeree
· Some jdxs have trend toward favoring Objective theory of Ks, if offeree has no notice of death/incapacity will honor K, On exam will specify which jdx 

· §36(2): Non-occurrence of any express or implied condition of acceptance

Factors: If prices of product are fluctuating constantly that requires a shorter acceptance time.

· Presumptions:

1. Reasonable time of acceptance in face-to-face conversation ends when convo ends

2. RT in phone call ends when phone call ends

3. Same for text

4. The more volatile the price (fluctuation), the shorter the time you are allowed to accept

5. RT to respond to a letter is midnight the day the letter is received, or if late in the business day by the following morning

6. Using the same medium of acceptance as that used by the offeror is a reasonable medium of acceptance.

7. Offeror can take back his offer, “revocation by the offeror.” Once K has been made, can’t revocate.
§35(1): “An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer.”
· True for revocable offers only

Offeror is “master” of the offer.

· Chooses who can accept §29(1): "The manifested intention of the offeror
· How it may be accepted §60
· Acceptance by Promise vs. Act §58
Problem: Offer made to Y, says “You may accept this offer only by signing your name on the line provided belo my signature.” Y sends a separate letter of acceptance, and did not sign below offeror’s signature. IS there a K?

· No, word “only” describes the manner in which the offer must be accepted, designated by the Offeror

2: “This offer shall be accepted by signing in the appropriate place and by returning it to me.” Offeree called offeror and accepted.

· K? Yes. §60: If an offer merely suggests a permitted place, time, or manner of acceptance, another method of acceptance is not precluded.

· §30(2): “Unless otherwise indicated by the language or circumstances, an offer invites acceptance in any manner and by any medium reasonable under the circumstances.”

3: “I’ll give you $1500, but only if you actually paint my house by Thursday.”

· Offer to enter into a unilateral K, where the offeree can accept the offer only by painting the house by Thurs.

4: “I’ll give you $1000 to paint my house by Thursday.”

· “Indifferent” or “ambiguous” offer- may be accepted by either promise or performance
· §32: “In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.”
5: Grandfather says to granddaughter “If you make Phi Beta Kappa, I will pay you $20,000. Offer for unilateral K, bilateral K, or indifferent offer?
· From the circumstances, interpreted as an offer for unilateral K- offer seeks acceptance by actual performance. That is, granddaughter cannot accept by promising to be Phi Beta Kappa.
6: Homeowner submits a written offer to roofer which says, “This agreement shall become binding only upon written acceptance hereof or upon performance of the work described herein.” Offer for unilateral, bilateral, or indifferent? 

· The “or” makes this an expressly indifferent offer

· A says to B, “If you promise to rake my lawn, I’ll pay you $500
· Bilateral

A to B: “If you will paint my fence next week, I will pay you $200.” B paints fence.

· Indifferent offer, could be accepted either by promise or performance

A to B: If you paint my fence next week, I promise to pay you $200. B says “I’ll do it”

· Again, indifferent offer- promise or performance for acceptance

· Test is “Objective theory of K” What a reasonable person in the position of the offeree would believe was the manner of acceptance invited by the offer.

A to B: “I offer to pay you $500 to actually build a brick fence in my backyard.” B puts up a wooden fence. K?

· No, offer for unilateral K seeking a specific performance which was not provided.

· “acceptance by performance requires that at least part of what the offer requests be performed.”

Buyer sent a purchase order to seller requesting prompt shipment of certain items. Seller send an e-mail promising to ship the goods ordered within the next two days.

· Key word is “requesting.” 2-206 UCC: Unless otherwise unambiguously indicated by the language or circumstances, an offer to make a K shall be construed as inviting acceptance on any manner or medium reasonable under the circumstances.”
§34: Certainty and Choice of Terms

1. Terms of a contract may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of performance

2. Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain ahs been formed
H: A offers to sell his watch to B for $50. B says “no, not interested.” Few seconds later, B says “Changed my mind I will take watch for $50.”

· No K, there ahs been a rejection. §36(1): rejection terminates the power of acceptance

· §38(2) Rejection: manifestation of intention not to accept the offer (reasonable expectations of offeror)
· A offers to sell watch to B for $50. B, “It seems like a lot. I don’t know.” Few seconds later, B says “Well, I do need a new watch. Ok, I’ll take it.”

· There is a K. No “manifestation of intent not to accept an offer.”

· B: “I’ll give you $40 for it.” Few seconds later, seeing A’s angry reaction, says “Ok, ok. I will take for $50.”

· No K. There has been made a counter offer, which terminated power of acceptance. 

· §39(1): “A counter offer is made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.”

· B says “Would you buy my Ferrari for $350,000? Then “I will take your watch for $50.”

· There is a K, Ferrari offer is not a counter offer since it does not “relate to the same matter as the original offer.”

· B, “I plan to keep your offer under your advisement, but while I’m considering, would you take $45 for the watch? Few seconds later, “I’ve decided to accept your offer and will pay you $50.”

· Is a K. Keeping an offer under consideration makes this not a counter offer.

· §38(2): “A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement.” 

· “I’ll take it, but wouldn’t you consider taking only $40.”

· There is a K for $50. “Acceptance with request for modification.” Or “acceptance with request for change of terms.”

· “I don’t know- pretty expensive.” Then takes the offer.

· K because that was a “neutral comment”

A offers to sell Blackacre to B for $5000. “offer to remain open for 30 days.” B replies “I’ll pay you $4800” A refuses B then accepts.

· No K. Counter offer immediately terminates power of acceptance, regardless of original time window set forth by offeror.

· A can “revive” the original offer if they say “original offer is still open”

· If B had said “won’t you consider,” it would be a “mere inquiry” with no implied rejection.
Rule: Trend towards validating Ks where death/incapacity of offeror is not known to offeree
Swift & Co. v Smigel- P and D entered into a written agreement of "continuing guaranty" with P to "pay at maturity all indebtednesses of Pine Haven for goods to be sold and delivered to it by plaintiff." Prior to the delivery of goods, D was adjudicated incompetent but P was not aware of this fact. D died.
· P did not know that D was adjudicated incompetent at any time it was making deliveries, which gave rise to the relevant debts. Ps reasonable expectations based on Ds original continuing promise would be unjustifiably defeated by denial of recovery." Guardians should notify anyone doing business w/incompetent. "

**On exam—say K wouldn’t be enforceable bc of incapacity in Rest. Always assume Rest applies, but say trend for incapacity seems to be going other direction.
Rule: §59: Acceptance which adds qualifications: Reply to an offer which accepts but is conditional on additional terms different from those offered is not acceptance but a counter-offer.
§61: Acceptance which requests change of terms: Not invalidated unless the acceptance is made to Depend on assent to changed/added terms.
Ardente v. Horan- After acceptance Ps attorney forwarded it back to Ds along with a check for $20,000 and a letter “verifying” if certain furniture and fixtures were a part of the agreement. Ds refused to have the furniture and fixtures be part of the agreements and returned to P the unsigned purchase and sale agreement along with the $20,000 check. 
· Ps letter of acceptance has a condition, which operates as a counteroffer that the Ds did not accept. Although Ps letter inquires as to whether the additional furniture and fixtures are part of the agreement, he does not indicate that he would be willing to move forward with the agreement even without the furniture and fixtures. 
· If there is an implied term that everyone would expect, then confirming that is part of the sale would not be a counter offer. Example, making sure not being paid in counterfeit $
*In a Bilateral K, if the opposing party doesn’t perform the action promise it is a breach of contract. Unilateral contracts do not contain promises and the opposing party can decide whether K was made and do the action or not with no protection for you. Most Ks are ambiguous, and can be accepted by any manner and means reasonable under the circumstances. 
Hypothetical: A offer to sell B watch for $50 B says “If I get a B+ or higher on contracts midterm I accept.” A says “I Accept”

· Valid K, but not enforceable until conditions are met (gets B+ or higher)

· If A found out B got a B on the midterm then says “I accept,” still not valid K but for different reason. §36(2): power of acceptance is terminated by “the non-occurrence of any condition of acceptance under the terms of the offer.”

A offer to sell B watch for $50 via e-mail. B says “Give me a few days.” A says “sure.” A gets in crash and watch is destroyed. B sends e-mail next day saying “I accept.”

· No K. §36(2).
· Implied condition of acceptance is 

B orders pesticide from M. Before acceptance, EPA outlawed sale/use of pesticide. May M still accept?

· No. Another “implied” condition is that the subject matter of K will continue to be legal under §36(2)
· §36: Cmt. C power of acceptance terminated upon the supervening illegality of the K after the offer is made.

· If M had promised to send some and ran out, their fault and breach of K. If not their fault, no K.

Issues for irrevocable offers

1. What does Offeree get when irrevocable offer is made that the offeree does not get when a revocable offer is made? 

· If you have been given an Option contract (irrevocable offer) you have a right to accept as opposed to a power, meaning greater 
2. When and how do offers become irrevocable?

· Express Option Contracts §25 (NOT limited to 3 months)
· Defines length of time offeree has to accept-creates irrevocable offer w/right to accept

· Needs own offer, acceptance, and consideration (usually $)

· Enforceable even if only “purported” or “recited” consideration (sham)

· Needs to be 1) fair 2) in writing 3) signed by offeror

· Give more damages than promissory estoppel

· Merchant’s firm offers UCC §2-205
· May become irrevocable even w/o consideration if:

· Offeror is merchant

· Offer is in writing signed by merchant offeror

· Writing expressly states that offer is intended to be irrevocable or held open

If requirements met, offer will remain open for reasonable time but not longer than 3 months (or time stated)
· Beginning of performance in response to unambiguous offer for unilateral K

· Situations under §87(2)
3. Can irrevocable offers ever terminate other than by its own terms?
· §37: Power of acceptance under option K is not terminated by:

· rejection

· counter offer

· revocation

· death/incapacity of the offeror

Is terminated by: (can only last for 3 months)
· Its own terms

· Destruction of subject matter/illegality

· Death/incapacity of offeree

· Many cts: Rejection of the offeree followed by reasonable reliance of the rejection on the part of the offeror
Express Option Contracts §25: Promise which meets the requirements for the formation of a K and limit’s the promiser’s power to revoke an offer.

· Ex. For $500 today, A hereby grants B the exclusive option to purchase Blackacre for $300,000 for the next 3 months. 

· Limit on promisor’s power to revoke the underlying offer, “irrevocable”

· Option K are “real” K and so need their own offers, acceptance, and consideration

· Will be some exceptional rules for option Ks later on

Hypo: M comes into Ds art gallery. Likes Chagall, but does not buy it. D writes her signed letter saying she has keen taste, and he will give her exclusive right to purchase Chagall for $500K for next 3 months.

· Irrevocable offer to sell Chagall to M for 3 mths.
· §2-205: An offer by a merchant to buy/sell goods in signed writing, which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no term is stated for a reasonable time not exceeding 3 months. 

· Where no party is a merchant, there needs to be consideration. If merchant writing, no $ needs to be exchanged, no consideration needed.

· Consideration: exchanged value in return for holding exclusive offer open

What if letter granted right for 6 months?

· Not option K after 3 months, becomes revocable offer. M goes from having right of acceptance to power of acceptance.
What if oral?

· In some cases may be K, but look for writing.

What if not signed, but on letterhead?

· “Signed” includes using any symbol executed or adopted with the present intention to adopt or accept a writing.
Beall v. Beall: Parties extended the 5 yr option agreement for another 3 yrs. The extension was written and signed by both Calvin and D, however, did not have additional consideration. P notified D that he was exercising the option to buy her property. D refused to sell.

· If a purported option agreement is not supported by consideration, it is a revocable offer. D could have revoked, but if she didn’t before P accepted, valid K. But not option K. Or, since Calvin died and he was on original offer letter, offer may have been terminated by death.
H: On August 1, AJ makes offer to enter into unilateral K by offering to pay KR $12000 only if she delivers a custom made desk to him by Dec. 1. 

· Only way to fully accept is to make the desk and deliver by Dec. 1

· But, if she begins making the desk and is halfway through, then AJ revokes, there is a breach.

· §45: Where an offer invites an offer to accept by rendering a performance, an option K is created when the offeree tenders or begins the invited performance or tenders a beginning of it.” 

· How long does her option K last?
· AJ revokes when: She buys all materials and started making the desk (probably enough)
· She buys all materials (close call- preparing vs beginning performance)
· She looks up prices for materials (beginning preparation- not enough)
· Created when offeree tenders or begins performance or tenders the invited performance.
· What is begun or tendered must be part of the actual performance. Beginning preparations are not enough.
K begins, but on Sep. 1 grows weary and says she’s not making the desk.

· Option K is unilateral K, AJ can’t revoke, but K need not finish.

· §45 Cmt e: Where part performance or tender by the offeree creates an option K, the offeree is not bound to complete performance. Offeree is alone bound.

Does AJ have to pay her for what she did before quitting?

· No. Applies to Option Ks=§45(2): The offeror’s duty of performance under any option K so created is conditional on completion…of the invited performance in accordance with the terms of the offer.”

2: AJ offers to pay K $12,000 for custom made desk. How can K accept?

· Ambiguous offer, she can accept by promise or performance. “I accept,” or delivery. 

· K starts making the desk, when she is almost done, AJ revokes the offer.

· §62: Where an offer invites and offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance is an acceptance by performance.
· AJ breaches bc they had a K

· AJ offers to pay K $12000 for custom made desk. Buys materials and starts, but grows weary and timely tells AJ she’s not going to make the desk.
· K in breach. Ambiguous Ks (62) §62(2): Such an acceptance [acceptance by performance under R §62(1)] operates as a promise to render complete performance.” 

· B offers K $100 upon Ks finishing mowing and weeding of lawn. K shows up and is ready to go. B revokes.

· B has breached, bc K has tendered the invited performance and tendered the beginning of it. 

· Tender=manifestation of a willingness and ability to perform.
· What is begun or tendered must be part of the actual performance invited rather than preparation.

· F entered into option K w/ J allowing him exclusive right to buy a Picasso for $2M over next 2 months. He paid $1000 for option. F says, “Still interested, but only willing to pay $1.8M”
Jane dies.

· Enforceable against her estate. Option Ks not revocable by death of offeror, only offeree.

J says “changed my mind” and gives $ back/

· Attempted revocation, but not allowed for option Ks.

Picasso destroyed in fire not fault of J.

· Destruction of subject matter not the fault of Offeror, K terminated.

F says “Not buying don’t know what I was thinking.”

· If rejection by offeree followed by reasonable reliance on so by offeror, may be terminated in many jdxs
Holland v. Earl G. Graves: On August 19, 1998, plaintiff, Sharon Yvonne Holland, filed a motion for reconsideration of this Court's August 5, 1998 Judgment, awarding plaintiff $54,500, including post-judgment interest to be calculated in accordance with 28 U.S.C. § 1961. The Judgment was issued pursuant to this Court's August 5, 1998 memorandum opinion and order granting plaintiff's renewed motion for summary judgment. Plaintiff directs the Court's attention to Michigan statutory provisions governing the calculation of pre-judgment interest. Specifically, plaintiff requests pre-judgment interest at the rate of 5% from August 24, 1995, the date her damages became liquidated, until February 19, 1997, the date she filed her complaint. Plaintiff also requests pre-judgment interest at the rate of 12% from the date the complaint was filed through the date of judgment. On September 16, 1998, defendant, Earl G. Graves Publishing Co., Inc., filed a response to plaintiff's motion for reconsideration. For the reasons set forth below, this Court will grant plaintiff's motion for reconsideration of judgment.

· Judgment should be entered for plaintiff bc once P started substantially performing the task in pursuit of completing the offer, it became valid K.

Rule: Offer must induce action of offeree
Broadnax v. Ledbetter- Ledbetter was offered a reward for an escaped convict (if captured). Broadnax captured the convict knowing of the reward. Broadnax took Ledbetter to court saying he owed him the $500. Ledbetter stated that, Broadnax didn’t know of the offer at the time of the arrest.

· Held: Offeree must know of offer, and the offer must be what inspired him to complete the action that finalizes the offer. Despite there being benefit to offeror, difficult to imagine that ppl would be encouraged to do activity that they didn’t know about, so no policy reasons to reward.
Hypo: A receives letter from B asking to split cost of house. A never opens then is approached by B asking if he’s in. He responds yes thinking the letter was about attending a bachelor party. K

· Under objective theory of contracts, yes. Just as one can make an offer and not know (Lucy v Zehmer), one can accept an offer by promise (where it is an indifferent offer or offer to enter into bilateral K) without knowing one is accepting. We protect offeror’s reasonable expectations.

§29: Manifested intention of the offeror determines the person or persons in whom is created a power of acceptance.

2) An offer may create a power of acceptance in a specified person or in one or more of a specified group of persons, acting separately or together, or in anyone or everyone who makes a 
Hypo: A found Bs wallet. A drove to Bs house to return it. B posted reward for it on FB but A didn’t see it. C calls A on his way to Bs and tells him of the reward. B does not give reward even though A asked for it.
· A can recover bc for general offer. §51: Offeree who learns of an offer after he has rendered part of the performance requested by the offer may accept by completing the requested performance.

Same but A at first says I don’t need money then changes his mind and wants the money.

· §53(3): Where an offer of promise invites acceptance by performance and does not invite promissory acceptance, the rendering of the invited performance does not constitute an acceptance if before the offeror performs his promise the offeree manifests an intention not to accept.

· §53 Cmt. C We will presume intent to accept by doing actions, absent indications to contrary.

If A knew about the reward, didn’t ask for it and B didn’t offer but A didn’t refuse or accept.

· May be evidence that A didn’t want to accept the offer and the act was an unenforceable gift.
2: Bank offer $10000 reward for info leading to the arrest and conviction of individual who robbed branch. A begins looking for clues and finds solid info that points to B as being robber. Calls bank and gives them info.

· No. Offeror is the master of the offer and bank has made it clear that there must be information and an arrest and a conviction. 

A begins looking for clues on Mon. B begins looking for clues Fri. Then B calls the bank with info as to C being the robber. A calls bank an hour later with similar info. Police then arrest C and C is convicted.

· B only receives reward. Courts have construed this kind of offer as only granting power of acceptance to the first person who fulfills the conditions. 
3: In 1937 Boston published reward for $1000 for info leading to apprehension and conviction of any person convicted of arson. Arson incidents cooled off. In new fire in 1941 person was convicted due to tip. Can tipster recover?

· No. To reasonable person in Offeree’s position, offer had lapsed due to length of time.

· §46: When there is a general offer, the offeree’s power of acceptance is terminated when a notice of termination is given publicity by advertisement or other general notification equal to that given to the offer and no better means of notification is reasonably available. 

· §54(1): Where an offer invites and offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such notification.” 

· §54(2): If an offeree who accepts by rending a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless:

· (a) The offeree exercises reasonable diligence to notify the offeror
· (b) Offeror learns of the performance w/in a reasonable time
· (c) Offeror indicates that notification of acceptance is not required
· Reason to know is fine
Carlill v. Carbolic Smoke Ball Co.- D placed an ad in several newspapers on November 13, 1891, stating that its product, “The Carbolic Smoke Ball”, when used three times daily, for two weeks, would prevent colds and influenza.  The makers of the smoke ball additionally offered a 100£ reward to anyone who caught influenza using their product, guaranteeing this reward by stating in their advertisement that they had deposited 1000£ in the bank as a show of their sincerity.  The Plaintiff, Lilli Carlill bought a smoke ball and used it as directed.  Several weeks after she began using the smoke ball, Plaintiff caught the flu.

· Held: Ds Appeal was dismissed, P entitled to recover 100£.
” The Court acknowledges that in the case of vague advertisements, language regarding payment of a reward is generally a puff, which carries no enforceability.  In this case, however, D noted the deposit of £1000 in their advertisement, as a show of their sincerity.  Because D did this, the Court found their offer to reward to be a promise, backed by their own sincerity.
· §54(3)/(2): No notice required to tell offeror of acceptance, offeror would learn w/in a reasonable time
Sateriale v. RJR- R.J. Reynolds Tobacco Company (RJR) operated a customer rewards program, called Camel Cash, from 1991 to 2007. Under the terms of the program, RJR urged consumers to purchase Camel cigarettes, to save Camel Cash certificates included in packages of Camel cigarettes, to enroll in the program and, ultimately, to redeem their certificate for merchandise featured in catalogs distributed by RJR. Those who participated in RJR's certificate redemption program filed a case for breach of contract, promissory estoppel and violation of two California consumer protection laws. They alleged that, in reliance on RJR's actions, they purchased Camel cigarettes, enrolled in the program and saved their certificates for future redemption. They allege that in 2006 RJR abruptly ceased accepting certificates for redemption, making the plaintiffs' unredeemed certificates worthless. The district court dismissed the action for failure to state a claim and the case was appealed. 

· Unilateral K. Exchange of promise for performance. 
· The Court held that the operative question under California law was whether the advertiser, in clear terms, promised to render performance in exchange for something requested by the advertiser, and whether the recipient of the advertisement reasonably might have concluded that by acting in accordance with the request a contract would be formed. Construing the complaint in the light most favorable to plaintiffs, and drawing all reasonable inferences in plaintiffs' favor, the court concluded that plaintiffs adequately alleged the existence of an offer to enter into a unilateral contract, whereby defendant promised to provide rewards to customers who purchased its product, saved the certificates and redeemed their certificates in accordance with the catalogs' terms. The court noted that if further proceedings showed that the contract claim failed for indefiniteness, the promissory estoppel claim would likely fail for the same reason.
Hypo: O makes offer to A and B separately to sell Blackacre. A purchases. C tells B about sale. B thought offer was still open and accepted in timely manner.
· §43: Offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed K and the offeree acquires reliable info to that effect.
· If B hadn’t heard about sale prior to accepting he could have recovered.
2: Home Depot orders 2500 rakes from M with delivery by Nov. 1. M immediately begins production to be in a position to make the Nov. 1 deadline. K status?
· UCC applies bc its GOODS. §2-206(1)(a): Unless otherwise unambiguously indicated, an offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable under the circumstances.”
· 2-206(2): Where the beginning of performance is a reasonable mode of acceptane an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.” 

Elimination of Unilateral K “Trick” under UCC
Under common law, if wrong goods were shipped it was a counter- no K formed no remedy for breach.

Under UCC 2-206(1)(b): when non-conforming goods sent, buyer is entitled either to accept or return them and sue for breach- seller accepted by sending goods, then breached by not sending right goods

· Applies whenever there is ambiguous/indifferent offer also bc reasonable to accept by shipment

· Accommodation Shipment exception*when seller notifies buyer that goods aren’t correct and expresses good-faith belief buyer could use them, that is deemed a counter
3: Costco orders 25000 3-speed blenders from S, saying it will only accept and pay “upon satisfactory tender of confirming goods.” S sends 25000 2-speed blenders. What if S really thought C could use the 2 speed blenders?

· There is acceptance. §2-206(1)(b): An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or current shipment of confirming or non-conforming goods. C can sue S for breach of K
· Unless S sent blenders as “accommodation shipment” and made clear the acceptance was to accommodate the order, but was not specifically what was asked for
4: Sign at airport terminal says, “Weary travelers. Neck massages only $25!” Without saying anything, A sits in massage chair with therapist behind it and receives a neck massage. A refuses to pay, saying he never explicitly agreed to pay.
· As failure to pay of the “implied-in-fact” K that existed when he sat in the chair and received a massage knowing that the therapist expected payment. If you conduct yourself in way that implies forming K (reasonableness standard- reasonable therapist would believe K had been formed). 
Hypo: Dr J stops at an accident scene and treats J, who was rendered unconscious due to auto accident. Dr. J later sends bill to J for $300 for “services rendered.” 
· “Implied in Law” K. “Quasi-K” No offer, no acceptance. Legal fiction that there was K

· Party seeking recovery must convey a benefit on the other, and recovery is for reasonable value of that benefit, or quantum meruit. We look to “unjust enrichment.” If J were to keep the services w/o paying for them, J would be enriched unjustly.

· If $300 is reasonable, then tat’s what Dr. J gets even if she is experienced and usually charges $600 for services.

· “Imposed” means when a reasonable person would presumptively want the service provided. Over time, has become generally limited to recipient of professional services, and not “Good Samaritans,” but still examples of the contrary, i.e. fire hose in burning house.
§69(1): Silence and inaction operate as an acceptance in the following cases only:

· (a) where an offeree takes the benefit of offered services with reasonable opportunity to reject them and has reason to know that they were offered with the expectation of compensation

· (b) where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer

· (c) where bc of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept
Hypo: Seller, stranger to Homeowner, sends letter to H w/a volume of Shakespeare saying “If I don’t hear from you by next Tuesday, I assume you accept my offer to sell it to you for $500.” S does not respond.
· No K. Does not fit w/in any provision of §69. No quasi-K; and no “real” K unless J intended to accept it. §69(1)(b) Can be treated just as a gift. 39 USC 3009
H wraps volume and gives it to his wife.

· K under §69(2): Acceptance upon any act inconsistent with the offeror’s ownership. This is not “silence” but exercise of dominion”
H puts on bookshelf thinking he’s like to read it
· K under §69(1)(b): Acceptance if the offeree who remains silent and inactive intends to accept the offer
· If you intend to take the benefit of it you have accepted (hard to prove)

2: Owner of unimproved piece of property travels to Europe. When he returns, finds D has built a very nice home on property. D says, “If you use the house, you owe me $145K under K law.”

· No K. Can be treated as a gift b/c no reasonable opportunity to reject services.
· No quasi-K recovery. Builder is treated as trespasser and has “donated” services

3: B places large order with S by calling S’s agent, T. B hears nothing from S or T after placing order, but it was never fulfilled. S has not given T authority to accept such a large order, but no one outside the company knew that. B had placed orders for the past 8 mths w/ S via T, and had never heard anything one way or the other on those orders, but they were always fulfilled.
· Yes, K. Ammons v. Wilson. §69(1)(c): previous dealings. Also “apparent agency” of T if no one knows. 
§69(1): Silence and inaction operate as an acceptance in the following cases only:

· (a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and has reason to know that they were offered with the expectation of compensation (Day-must be “perfectly easy to notify”)
· (b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer (ex. Subscription offers like magazines, weightwatchers)

· (c) Where bc of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept
Mailbox Rule §40, 63, 66-68 (includes e-mail, voicemail)
· Revocations, offers, and rejections are effective on receipt. Received when “comes into possession of the person addressed.” §64
· Acceptance is effective on dispatch, without regard to if it gets lost in mail as long as properly dispatched.
· §67: When improperly dispatched, effective upon dispatch if received within the time which a properly dispatched acceptance would normally have arrived

· Acceptance under an option K is only on receipt
· Rejection then acceptance: whichever arrives first valid
· Acceptance then rejection: Acceptance effective unless (a) rej arrives first and (b) offeror relies on rej
*Mailbox rule applies to e-mail. For any of these to apply, has to be a reasonable mode of acceptance.
Cantu v. Central Education Agency- P hand delivered a resignation letter to the school district, which requested her paycheck be forwarded to a specified address in McAllen, Texas. The San Benito superintendent of schools, the only individual who could accept letters of resignation on behalf of the school district received the letter on Monday, August 20. On that same day, the superintendent wrote P a letter accepting her resignation and mailed it at approximately 5:15pm. The next day, August 21, at 8:00am, P hand delivered a letter to the superintendents office withdrawing her resignation. This letter included a San Benito return address unlike the first letter, which included a McAllen, Texas address. That same day, the superintendent hand delivered a letter to Ps San Benito address saying Ps resignation could not be withdrawn.

· Held- The mailbox rule, which makes acceptance effective on dispatch, closes the deal and enables performance more promptly, and places the risk of inconvenience on the party who originally has power to control the manner of acceptance." The court held that under Texas law, "it is proper to consider whether acceptance by mail is reasonably implied under the circumstances, whether or not the offer was delivered by mail." Mail was reasonable in this since return address was far away.
· "an acceptance by any medium reasonable under the circumstances is effective on dispatch, absent a contrary indication in the offer." The Restatement also recognizes, "that acceptance by mail is ordinarily reasonable if the parties are negotiating at a distance or even if a written offer is delivered in person to an offeree in the same city."
Hypo: A makes effective offer to sell her used car to B. No mode fo acceptance specified B receives it and immediately snail mails an acceptance. B later changes his mind, and send a rejection by e-mail. E-mail is received before mail.
· K, because acceptance was effective upon dispatch.
B receives and immediately mails a rejection. B later changes his mind, and sends acceptance by e-mail. E-mail received first. B changes mind again and refuses to pay, saying rejection was sent first and is thus operative.

· A wins again. Where rejection is followed by acceptance, operative document is the acceptance bc it is effective upon dispatch, unless the rejection is received first. 

· Power of acceptance remains open until rejection is received.

B Snail mails an acceptance, e-mails a rejection. E-mail received first.

· A wins, no K. If a rejection overtakes an acceptance, and the offeror relies on the rejection, then the offeree is estopped to bring suit.
2: A doing landscaping. Needs 600 sq ft of tile, fountains, etc and makes list. Via e-mails he asks Home depot & Lowes to bid on supplies. Ted from GD e-mails her back and offers to supply everything on the list for $4500 good until Friday. Hasn’t heard anything from Lowes, and telephones HD leaves a voicemail accepting offer. Woke up and saw that Lowes offered $4200. E-mails Ted, saying got a better deal from Lowes and not accepting offer. Ted reads the e-mail before he plays voice message, but takes no action with respect to other.

· Yes. Acceptance effective upon dispatch even when overtaken by rejections, so long as there is no evidence of reliance on the rejection by HD.
Shrinkwrap license: situation where a customer buys and receives a product, the written agreement is presented with the product after purchase, and the customer implicitly accepts by opening and keeping the product.
ProCD, Inc. v. Zeidenberg-P included a shrink-wrap license in its packaged software. P also chose to discriminate in its pricing of the software between commercial and non-commercial users. D purchased a consumer package of the software, but chose to ignore the license restricting its use to non-commercial purposes. Seeking to enforce the license, appellant filed for an injunction. The trial court denied the injunction, holding that the license was ineffectual because the terms did not appear on the outside of the package. 

· The court held that the license was to be treated as an ordinary contract accompanying the sale of products. While the terms of the license were included within the package, its terms afforded the purchaser an opportunity to review the product and its terms before being bound. Since the license agreement was a two-party contract, it was not equivalent to the rights of copyright. Agreeing when purchasing to be bound by terms, and can return if disagree.
· Seller is offeror because the inventory is there in person (no inventory problem), Seller’s offer was to give the CD for purchase subject to the terms in package, he could use it and if he doesn’t return within 30 days then the offer is accepted. Accepted the K at the time you walked out of the store, accepted the good after 30 days when K was finalized. 
· Once you begin performance, you get a unilateral option offer (action is using for 30 days).
· He was shown terms when program opened and had to accept the terms before using product
Hill v. Gateway 2000, Inc.- P purchased a computer from D by placing an order over the phone. D included a list of terms that become part of the contract if the purchaser does not return the computer within thirty days. The terms were not read to P over the phone. The list of terms sent to P included an arbitration provision that required that all disputes be resolved through arbitration.

· Held: The arbitration provision became part of the contract. The Court states that a contract can be effective even if it is not read. Further, the Court warns that those who accept without reading the terms of a contract assume the risk that the terms will be unfavorable. As the master of the offer, the D could limit the actions required for acceptance. Therefore, the Court finds that even though P did not read the terms, P nonetheless accepted the terms by not returning the computer within thirty days.
· If it costs a lot of $ to send back, then may not be valid terms.

*Still disagreements about who is offeror/offeree. ProCD (seller is offeror so additional terms will be added once customer performs by not returning item) vs. Klocek (purchaser is offeror so when gateway sends invoice they are proposing additional terms that do not become part of K)
Klocek v. Gateway, Inc.- P Klocek, purchased a computer from D Gateway, Inc. Inside the box containing the instruction manuals was a copy of Ds Standard Terms and Conditions Agreement. The agreement stated that it is accepted by the purchaser if the purchaser keeps the computer longer than five days. One of the provisions in Ds agreement requires arbitration.
· Held: No. The arbitration provision did not become part of the contract. The UCC applies because the contract is for the sale of goods. The Court characterizes Ds agreement as an acceptance. Because the agreement does not condition the acceptance on Ps assent to the terms, it is not a counter offer. Because P is not a merchant, P has to expressly agree to the additional terms for them to become a part of the contract. The Court found that the five-day acceptance of terms did not constitute express agreement by P. 

· Kept buyer is offeror theory. Terms were in “click wrap”
· Issue between offer and acceptance in these two cases are really between shrinkwrap cases. Gradually going away because of e-commerce. 

Current Requirements re: Shrinkwrap Agreements

· A shrink wrap license (including phone orders) is generally enforceable if:

· (1) There is some sort of pre-sale notification that there will be additional terms in the actual license, which are inside the box.

· Label on the box that a license is enclosed

· Told on phone that additional terms/license will arrive

· Even better to actually post at POS and on website

· (2) Terms are conspicuous understandable, and not unconscionable. 

· (3) Reasonable return policy (30 days okay, 5 probably not) whereby consumer can return the good for a complete refund if the terms of the license are not acceptable, at little or not cost to the purchaser.

Hypo: Delayed transmission rule: Properly stamped and addressed mailed offer states, “you have 10 days to accept this offer.” Letter is mailed September 1. Letter between parties usually takes 2 days to be delivered. Post Office messes up and the letter received Sept 20. Can offeree accept?

· It depends. 49: power of acceptance is extended if the delay is due to the fault of the offeror, but it is not extended if:

· Offeree knows of the delay or

· Offeree has reason to know of the delay

“Mirror Image Rule” (common law): terms of the acceptance were required to be identical to the terms of the offer

“Last Shot” doctrine (common law): whoever prints last terms without objection by the other party has the governing terms.

Hypo: Buyer: Offer to buy widgets. Term A, Term B, warranty for 1 yr.

Seller: Accepts offer. Term A, Term B, warranty for 6 months. Seller Ships buyer pays.

· Buyer’s accepting/paying for goods acts as acceptance of seller’s counter-offer, no warranty.

2-207 was created to fix these common law problems.
· §2-207(1) (gets rid of mirror image rule): definite and seasonable expression of acceptance or a written confirmation which is sent w/in a reasonable time operate as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
· (2): Additional terms are construed as proposals for addition to K. Between merchants, such terms become part of the K unless:

· (a): offer expressly limits acceptance to the terms of the offer

· (b): they materially alter it (would affect buying decision)(unreasonable surprise/hardship) or

· (c): notification of objection to them has already been given or is given w/in a reasonable time after notice of them is received

· (3): Conduct by both parties which recognizes the existence of a K is sufficient to establish a K for sale although the writings of the parties do not otherwise establish a K. Terms of K are those which the writings of both parties agree, and any supplementary terms incorporated under any other provisions of this Act.
Hypo: Buyer: Term A, Term B
Seller: Term A, Term B, any unpaid balance overdue for one month after shipment is subject to interest charge of 1.5% per month

· K b/c term does not materially alter K and both parties are merchants.

· If B wanted to limit terms to original ones and not include new ones, then can send acknowledgement saying “expressly limited to its terms and no other terms will be acceptable.”
2: Buyer: Term A, Term B, “offer expressly limited to its terms and no other terms will be accepted.”

Seller: Term A, Term B, “Acceptance is expressly made cond’l…interest on overdue payments.”

· Since offer was expressly limited, acceptance was not valid bc it imposed additional terms when K was limited to original terms, so Seller’s terms become a conter-offer, so never gets to 207(2)
· A K is formed, if at all, 
Dorton v. Collin & Aikman Corp.- P did business as the Carpet Mart and had over 3 years engaged in 55 transactions wherein he ordered carpets from Collins & Aikman. P found out the carpet was lower quality than he was paying for due to some customer complaints and was suing for damages. The small print on the back of acknowledgement form sent in response to order for carpeting contained arbitration clause. The face of the form specified that acceptance was subject to all the terms on the reverse side. Carpet purchaser sought to avoid application of the arbitration clause in order to sue in Federal court.

· Held-UCC 2-207 recognizes that offer and acceptance are not always identical in terms when a battle of the forms goes on. The Court found that Ds acknowledgement form did not expressly condition acceptance on assent to the terms on the back. The form said it was “subject to” the terms but did not expressly say the offeror must assent to those terms. Therefore the court would remand the issue of whether the arbitration materially altered the terms of the Plaintiff’s oral offer to purchase. If it did materially alter the offer, then it could not become part of the contract.
· With a few exceptions, arbitration clauses almost always held to “materially alter” the terms.

Marvin Lumber v. PPG Industries- Marvin used wood from PPG coated in PILT(preservative) to build windows and doors. Sued PPG for breach of express warranty of future performance bc PILT did not work as advertised. There was a term that PPG had added limiting damages to 1.6 million, when Marvin had been awarded 156 mil in trial ct. 
· Material alteration is not defined by hardship. Hardship is a consequence of a material alteration.

· Enforcement of the damages limitation provision would result in both hardship and surprise to Marvin, and is therefore not enforceable bc it materially alters the K. “element of unreasonable surprise.” None of the alterations were signed by anyone
Diamond Fruit Growers v. Krack Corp- The Defendant, Krack Corp. (the "Defendant"), is a manufacturer of cooling units.  Metal-Matic supplies steel tubing to the Defendant for the cooling units.  The Defendant and Metal-Matic have followed the same course of dealing for several years.  The Defendant sends a blank purchase order to Metal-Matic stating how much tubing they would need each year.  Throughout the year when tubing was needed, the Defendant would release purchase orders.  Metal-Matic would respond by sending an acknowledgement form and then shipping the tubing.  Metal-Matic"s acknowledgement form "disclaimed all liability for consequential damages and limited Metal-Matic"s liability for defects in the tubing to refund of the purchase price or replacement or repair of the tubing."  This term was not in the Defendant"s purchase order.  Metal-Matic"s acknowledgement form also included the following statement "Metal-Matic, Inc."s acceptance of purchaser"s offer or its offer to purchaser is hereby expressly made conditional to purchaser"s acceptance of the terms and provisions of the acknowledgment form." An employee of the Defendant corporation once confronted an employee of Metal-Matik about the terms of the acknowledgement form in an attempt to get them amended.  However, Metal-Matic"s employee refused and the parties continued doing business.  In February 1981, the Defendant sold one of its cooling units to the Plaintiff, Diamond Fruit Growers, Inc. (the "Plaintiff").  The unit began leaking ammonia in January 1982.  The Plaintiff brought suit against the Defendant to recover the value of the fruit lost due to the leak.  The Defendant brought a third party complaint against Metal-Matic.  The jury found that the Defendant was liable to the Plaintiff, but that Metal-Matic was liable to the Defendant in contribution for 30% of its liability.  Metal-Matic appealed.

· No.  The court recognizes that §2-207 of the UCC governs this situation.  Section 2-207 of the UCC applies in situations like here where "parties exchange printed purchase orders and acknowledgement forms" that include different or additional terms.  Section 2-207 turns the common law mirror-image rule on its head.  The usual effect of §2-207 is to "convert[ ] a common law counteroffer into an acceptance even though it states additional or different terms."  The responding form, however, must contain "a definite and seasonable expression of acceptance".  Those terms in the responding form that are the same as in the offer are what comprise the contract.  Pursuant to §2-207(2), additional terms in the responding form "become proposals for additions to the contract."  If two merchants are involved, the additional terms become part of the contract "unless the offer is specifically limited to its terms, the offeror objects to the additional terms, or the additional terms materially alter the terms of the offer."  However, a proviso exists under §2-207(1), "[i]f a definite and seasonable expression of acceptance expressly conditions acceptance on the offeror"s assent to additional or different terms contained therein, the parties" differing forms do not result in a contract unless the offeror assents to the additional terms."  If the offeror assents, then those additional terms become part of the contract.  Section 2-207(3) states that if the offeror does not assent, but the parties "proceed with the transaction as if they have a contract, their performance results in formation of a contract." 
”Here, Metal-Matic expressly conditioned is acceptance of the contract on the Defendant"s "assent to the additional terms contained in Metal-Matic"s acknowledgment form."  The facts of this case clearly fall within the proviso under §2-207(1) because Metal-Matic"s exception was "expressly made conditional" on the Defendant"s acceptance of all the terms in the Acknowledgement Agreement. 
”The court then discusses whether the Defendant accepted the additional terms.  In doing so, it felt that the fairest thing to do was to apply §2-207(3).  The court was worried about reenacting the last shot rule if it accepted Metal-Matic"s argument that the Defendant assented to the disclaimer when it continued to accept and pay for tubing after the conversation between the officials from both companies concerning amending the terms of the Metal-Matic acknowledgement form.  In order to contravene the last shot rule, the court said the UCC requires "specific and unequivocal expression of assent on the part of the offeror when the offeree conditions its acceptance on assent to additional or different terms".  If the seller, in this instance Metal-Matic did not want to be bound unless the buyer, the Defendant, assented to its terms, it could have refused to ship until it received the requisite assent.  If that assent is not received, then §2-207(3) applies to fill the gaps in the contract.  The court then concluded "because Krack"s conduct did not indicate unequivocally that Krack intended to assent to Metal-Matic"s terms, that conduct did not amount to the assent contemplated by section 2-207(1)."
Analyze 2-207: 1. 2-207(1): K per writing; definite and seasonable, no “acceptance is ex. made cond’l on assent to add’l or diff terms clause” 
· If NO: No K by writing, look for K by conduct. If K by conduct, then “knock out” rule w/gap fillers.
· If YES: 2-207(2): If 1 consumer, proposals only

· Between merchants, becomes part of K unless:

· Offer expr. Limits acceptance to terms of offer

· Materially alter K

· Notification of objection has already been given or is given w/in reasonable time
Hypo: GM (purchase order): Term A, Term B, 100 tons of steel, 3 deliveries, 3/1, 6/1, 9/1

US Steel (purported acceptance): Term A, Term B, 100 tons of steel, 3 deliveries, 3/1, 6/1, 9/1, Delivery by ship

· K in writing, terms does not materially alter so becomes part of K unless buyer objects

· If GM also had “Delivery by Rail” as part of original terms

2: Dorton: 1000 yards carpet, 5/yard, delivery on 10/15, has “expressly limited” clause

Collins & Aikman: 1000 yards carpet, 5/yard, delivery on 10/15, “This acceptance subject to terms-arbitration clause.”

· If a different term: Cmt. 3 approach- treat as if additional and doesn’t become part of K, materially alter.

· Under literalist approach- if different term never becomes part of the K

· Cmt 6 approach: Arbitration/court get knocked out (unagreed upon terms are removed) and parties go to court
3: Dorton: 1000 yards carpet, 5/yard, delivery on 10/15
Collins and Aikman: 1000 yards carpet, 5.10/yard, Delivery on 10/15

· Price term is different. Cmt 3- treat 5.10 as “additional term” and it doesn’t become part of K as it probably materially alters—surprise if slipped in. price is 5/yard

· Literalist- 5.10 drops out and cannot be part of K. Price is 5/yard *one being used the most
· Cmt 6- price terms “knock out” each other and price becomes “reasonable price” under gap filler for price: 2-305
Clickwrap agreement: presents the user with a message on his or her computer screen, requiring that the user manifest his assent to the terms of the license agreement by clicking on an icon

Browsewrap agreement: those that purport to bind the users of websites to which the agreements are hyperlinked. User can continue to use the website/service without visiting the page hosting the agreement

Scrollwrap agreement: require user to scroll through TOS before clicking “I agree”

Tompkins v. 23andMe, Inc.- Ps file class action claim against 23andMe but they wanted to compel arbitration which they had in their terms & conditions, which was only available via hyperlink at the bottom of the homepage under LEGAL or during registration after receiving your results you can click Terms and Conditions to view (clickwrap/browsewrap agreement), but if you disagree w/terms at that point you can’t return for full refund.
· Users received adequate notice of terms by clicking I ACCEPT THESE TERMS at registration, and they accepted the TOS when they created accounts or registered their DNA kits.

· Arbitration provision enforceable. Party has to have adequate notice of TOS.
Meyer v. Uber Technologies, Inc.- Class action against Uber saying App allows third party drivers to illegally fix prices. When registering App has hyperlink that says by creating account you agree to TOS. 
· Ct used “reasonably prudent smart phone user” standard to determine that users know how to use an app and recognize when something is hyperlinked. “Click” can suffice to signify acceptance.
· Held P was on reasonable notice that was consenting to TOS and opportunity to view it. Failure to read K does not render it void. Text was in dark font on white screen so visible.
Current Reqm’ts re: Shrinkwrap Agreements:
· Shrinkwrap license or sale (including phone orders) will generally be enforceable if:

· There is pre-sale notification that there will be additional terms in the actual license, which are inside the box, or on website

· The terms are conspicuous, understandable and not unconscionable

· There is a reasonable return policy

· Issues re: software bc of digital nature and copying

· In e-commerce, either the purchaser or user must be aware of the provision, or have reasonable notice of it to bind party

· Such notice can be by clicking “I accept TOS” if TOS hyperlink is reasonably available, or scrolling through terms before hitting “Accept”
Consideration

· Generally, gifts/gratuitous/donative promises are not enforceable Ks bc they lack consideration (exception in “Topic 2”)
· Look to Offer & Acceptance

· Consideration occurs when a performance or return promise is “bargained for” §71(1)
· Performance/return promise is bargained for if it is:

· “Sought by the promisor in exchange for his promise and is

· Given by the promise in exchange for that promise” §71(2) 
· Obligating you to do something you wouldn’t otherwise have to do

· The Performance may consist of:

· (a) any act other than a promise (to do something you don’t have to)

· (b) a forbearance (not to do something you have the right to do)

· (c) the creation, modification, or destruction of a legal relationship §71(3)
· “Peppercorn theory” (go to office hrs to verify)
· Where value of bargained for performance/item is disproportionate to value offered/given.
· We’re going to enforce Ks even if disproportionate value bc difficult to establish what things may be worth to ppl bc of other factors.

· Disparity in value is Ok as long as real bargain, although sometimes signals that terms of Ks were not in fact bargained for and was “sham”
· Bargain Theory

·  “Bargain” does not mean the parties have to haggle over terms

· Did the promisor made the promise in the first place wanting to get something specific in return from the promisee, and did the promisee either promise or at bc of the promise?

· In a Bilateral K, each party is a promisor and each party I a promisee of the other’s promise, but when we analyze consideration we generally focus on just one party, and ask whether he or she sought a promise form the other, and whether the other gave that promise in exchange for the first promise

· Where Unilateral, usually the offeror is the promisor, seeking a bargained for act of the offeree, and if the offeree gives that act bc of the promise, we have consideration (Broadnax- reward case)

· There are “reverse unilateral K,” like accommodation shipments
· Benefit/Detriment Theory (Restatement got rid of this) (Cts use it even though Rest got rid of it)
· Often in cases you will see reference to consideration consisting of: 

· “benefit to the promisor”(getting something the promisor didn’t otherwise have the legal right to)

· or “detriment to the promisee”(Doing something you didn’t have legal obligation to do/refraining from something you had a right to do)
· Rest. §79(a): “If the requirement of consideration is met, there’s no additional requirement of a gain/advantage/benefit to the promisor or loss/disadvantage/detriment to the promisee”
· Gift promises vs. Enforceable ones (promises between family often not enforceable)

· Purely gift/gratuitous/donative promises are unenforceable.

· An otherwise gift promise that is subject to a condition is unenforceable, but the same promise can be enforceable if it was not a gift promise, but rather the promisor bargaining for a condition.

· O to F “I’ll give you the couch if you come over to pick it up Sat afternoon when the game’s on bc I know I’ll be home then.” F says “I Accept”

· If going to the house is merely a “condition” of receiving a gratuitous promisee, then the couch promise unenforceable. Like I’ll give you $10 if you hold your hand out to take it. Not “bargaining” for holding hand out. Just something promisee must do to accept the gift.

· However, if O was bargaining for companionship, then promise would be enforceable bc friend’s promise of coming over was sought by O in exchange for promise of couch, and promise to come over by friend, the promisee, was induced by O’s promise of the couch.

· Sham Consideration §81
· Hypo: F wants to give his couch at end of school year to his friend S. S was a 1L and said, “We need to make this legal.” So she wrote a K that each signed which provided that F would sell his couch to S for $1. Enforceable K?

· No. “Sham” consideration. §81: Com. b there is no consideration “when both parties know that the purported consideration is mere pretense…”
· §79 Cmt. D: “Sham consideration does not satisfy the requirement of §71.
· Purported Consideration

· This time they each sign written K where S promises to buy F’s couch for $150, a fair price. But S doesn’t pay & still gets couch.

· Likely not enforceable K, bc it is only “purported consideration”. Until it’s paid, the K would presumably be treated as supported by “sham” consideration

· If nobody expects S to perform and F will give her couch anyway, just a “purported consideration” and still a sham.

· Purported consideration is recitation of an equivalent value, it can be a sham, or not, depending on whether the parties actually expect the other party to perform/pay

· A “subset” of sham considerations bc nobody ever expects the performance written

**Not all purported consideration Ks are shams, bc still enforceable in Option Ks
· Has to be written, signed, satisfies statute of frauds
Hypo: A says to b “I’ll give you $10” B says “I’ll take it”

· No consideration. Donative promise. A sought to induce no performance/promise form B in exchange for his promise to pay.

· B performed no act, forbearance, or alteration of legal relations that was induced by A’s promise to pay.

2. A offers to pay B $25 to mow his lawn. B Mows/promises to mow

· Consideration/K. A sought to induce a performance/promise from B (actual/promised mowing) in exchange for his promise to pay.

· B performed/promised an act (mowing) that was induced by (given in exchange for) A’s promise to pay

3. Clergyman says to D “I’ll give you $50 if you don’t go to the rave party.” D stays home.

· Consideration exists. C sought to induce forbearance by D (staying home when she had legal right to go to the party-legal detriment) in exchange for the promise to pay.

· D’s forbearance from going to the party induced by (given in exchange for) C’s promise to pay

· Both parties “bargained for” something

· What if D was going to stay home anyway?

4. B says to S “I know you don’t have to get tiles to me until Friday, but I’ll give you $100 if you get to me by Monday instead.” S gets them to B by Monday.

· Consideration exists. B sought to induce a modification of a legal relationship from S. (Mon vs Fri)

· What if seller was planning to give by Monday anyway?

· R §81: “Fact that what is bargained for does not itself induce the making of a promise does not prevent it from being consideration for the promise.”
· As long as thing done was not what was legally required enough that they did it, Motivation doesn’t matter

5. S promises B that she, S, will deliver a set of Harry Potter DVDs to B.

· Just gift.

· If S says “I’ll give you set of Harry Potter DVDs to you if your dad pays me $150.” B says “deal.” Dad pays $150 but S fails to deliver DVDs

· Can you have consideration flow from a third party?
· §71(4): The performance or return promise may be given by the promisee or by some other person. 71 Cmt. 3, III 14-18

6. D promises P that if P continued to deliver medicine to D’s brother (B), D “will pay for the goods already delivered and for drugs to be delivered in future.” P continues to deliver, D doesn’t pay either. Suppose D says “I want to pay for the past deliveries you gave to my brother. Send me a bill.” Bill is sent and D doesn’t pay.

· A promise to pay the pre-existing debt is not valid consideration. It is “past” consideration- P’s previous delivery of drugs was not induced (given) by P in exchange for Dave’s current promised payment. It was a gift promise for something that happened in the past.

· Suppose D says “I know you don’t have to deliver the drugs to my B any longer, but if you promise to do so, I will pay you for them.” P says, “deal.” Drugs are delivered, D doesn’t pay.

· D’s promise is consideration for post-promise delivery of the drugs. His promised payment has induced an act

Kim v. Son: K invested $ in S’s businesses which failed and K lost his $. K and S got drunk and S wrote promise in his own blood saying he would pay K back to best of his ability, and another one in ink.
· Ct said this was unenforceable gratuitous promise bc K wasn’t giving back anything in return for promise, he felt bad that K had invested in his businesses and it was a promise based off guilt, not obligation.

Hamer v. Sidway: Uncle promised nephew if he abstained from tobacco, drinking, swearing, and gambling until 21 he would pay him $5000. Nephew performed according to conditions and uncle said he would hold the money in trust for him, then died.
· Ct said more than gratuitous promise bc nephew performed actions he did not legally have to in exchange for promise made by uncle. 

· No difference if the behavior induced was to promisee’s benefit, still performed a condition upon which uncle set to fulfill the promise (forbearance case)
· You can’t transfer power to accept, but you can assign a right, if you already have a K, you can then transfer/assign that right to someone else
Kirksey v. Kirksey: P is widow, D is brother in law. D sent her a letter advising her to sell her land and come to his land and he would provide her house on his land to raise her children. She moved 75 miles.
· Ct says this was mere gratuity. Giving her a gift w/a condition. Gift of house had condition that she first had to travel to his land, but that was not a performance induced by promisor in exchange for gift.

· Dissent saying moving and traveling that long distance was consideration

Pennsy Supply, Inc. v. American Ash Recycling Corp.- Pennsy accepted contracting bid to build construction project for high school using free TAA (treated ash aggregate) or AggRite from American Ash. The high school instructed in the project proposal that AA would provide the free AggRite. AA saved $ to dispose AggRite by passing it off to Pennsy to use. Pavement did not last long and Pennsy had to re-do, cost $251,940.20 to perform and $133,777.48 to dispose of AggRite.
· Benefit to promisor- didn’t have to pay for disposal. Detriment to promissee-did have to pay for disposal

· Was there consideration? If AggRite was merely gift there is no consideration. 

· The promise of free Aggrite induced the detriment by Pennsy, therefore was consideration even though it wasn’t discussed

· Rule: Promise must induce the detriment and detriment must induce the promise.

Hypo: Car salesperson able to sell a “clunker” that had been on lot for 1yr. O so delighted promises S bonus of $1000. O never pays and is sued by S.

· Owner prevails bc no consideration for promise. O promise didn’t induce S’ act.
· Given bc of S’ act, but was not induced by the S when she performed the act.
Gottlieb v. Tropicana Hotel & Casino- T had “Diamond Club” membership that ppl could sign up for for free and needed to fill out app with identification, gave ppl free spin of Million Dollar Wheel each day. G spun wheel and said it landed on 1 Million then says worker swiped another card and ran machine again so it landed somewhere else. T says there was no consideration bc the membership and spin was a gift, so there was no K.
· Ct says there was consideration bc she acted to a detriment by going there, standing in line, giving up her information which the casino uses for advertising purposes. And they benefited from her information and benefited from the promotion. Valid K
Fieg v. Boehm- Man entered K with woman saying he would pay installments for child support if she wouldn’t start bastardy prosecution against him. He stopped paying and woman brought suit against him for bastardy but blood test proved he wasn’t the father. He says that bc he was never the father, and $ he paid her were a gift and not part of K.
· Ct said if she in good faith believed he was the father and he acknowledged it and accepted he was the father when he made the agreement, then valid K. He failed to assert the defense that he was not the father when he made the K
· §74(1): Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless:

· (a) the claim or defense is doubtful bc of uncertainty as to the facts or the law or

· (b) the forbearing or surrendering party believes that the claim or defense may fairly be determined to be valid (if you’re the party surrendering and you believe the claim could be valid there is consideration
Hypo: P files lawsuit in good faith. Parties settle in the middle of discovery and sign agreement where D has to pay $10000/yr for 10 yrs. 2 yrs into settlement D gets angry and says he is not going to pay bc he met someone who told him P was lying and it had no basis. Assume D was right and if they reopened the case, he would not be liable

· Bc at the time the K was made there was doubt as to facts of the case, valid K. P failed to assert defense.
Foakes v. Beer- Pre-existing duty rule establishment. F was physician and borrowed 2,090 from B. Loan called for principal and interest to be paid upon due date. A few days before due date, F said he didn’t have $ to repay loan. He made new offer to forego the interest and he will pay 500 on due date and remainder at 100 a month. B agreed to new proposal and once he was done paying sued him for interest.
· Something you are legally obligated to do cannot count for consideration.
· Could have offered free medical work as consideration or something else, just not amount that was already owed.

· §73: “Performance of a duty owed to a promisor which is neither doubtful nor the subject of legal dispute is not consideration.”…”But a similar performance is consideration if it differs from what was required by the duty in a way which it reflects more than the pretense of a bargain.” Cmt. b “Slight variations of circumstance are commonly held to take a case out of the rule, particularly, where the parties have made an equitable adjustment.”
Schwartzreich v. Bauman-Basch, Inc.- Employment K for 90/week to make suits, year-long. S says he got new offer for more and wanted to take higher offer. B offered new offer for 100/week. 
· Require some Objective Act that shows you’re getting rid of the old K. Giving back old K or ripping it up seems to say destruction followed by a creation and not a modification.
· Was this a modification to existing K? If so, then no consideration. Duties were same as before. Modification is not in and of itself consideration, needs more. Mere fact that employee chose not to breach K by leaving is not consideration (except in states like Massachusetts) 
· Both parties need to have a change in their legal duties for modification to be consideration.

· Was destruction followed by a creation of a new legal relationship? Then is K bc there is consideration.

· Judged by Objective Theory of K, what did the parties reasonably intend
· §71: (1) To constitute consideration, a performance or a return promise must be bargained for

· (2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise:

· (3) the performance may consist of:

· (a) an act other than a promise or

· (b) a forbearance or 

· (c) the creation, modification (you need separate consideration for a modification), or destruction of a legal relationship (case here)

· (4) The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.

Problem 1: Bank which was robbed posted $5000 reward to “anyone who apprehends the robber.” Police apprehends robber and claims reward

· No consideration for 2 reasons:
· (1) Police doesn’t get reward bc had a pre-existing duty to apprehend and arrest law breakers.
· But officers claim they have a choice of what cases to pursue and chose to pursue robber bc of reward. 

· (2) Policy. We don’t want wealthy to get better service from public officials regarding basic government services. Also we don’t; want public officials threatening not to perform services diligently w/o a reward.

2: Parties under valid K calling for P to begin painting O’s house on 2/20. O asks if P would be willing to start on 2/15. P agreed. Is that rescission of old K and entering into a new one with new start date or modification changing one term? 

· This was modification since there was no act of invalidating the old K.

3: Employer employed 4 workers in a pub. WWII came and business dropped off. E says he has to let one of them go or each has to take a 25% reduction in pay, once war ends wages will go back to pre-war amount. Workers take reduction. Then war ends and E reinstates original amount. Workers sue for back pay.

· If it was a modification, workers win bc there was no consideration, their duties stayed the same.

· Verdict for E bc there was rescission and new K. Different employment agreement, therefore was consideration on destruction of the legal relationship so workers stuck w/ new deal.

Angel v. Murray- Maher would receive $137000/yr to remove all trash w/in city. He argued twice before city council arguing for $10000 more each time bc of significant growth. Council approved extra $10000 twice. Citizen (A) sued council saying it was a “gift,” waste of money. 

· Although he had pre-existing duty, the circumstances of growth were not anticipated by either party when the K was made, therefore modifications were consideration
· 89: A promise modifying a duty under a K not fully performed on either side is binding

· (a) if modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made or

· (b) to the extent provided by statute

· (c) extent that justice requires enforcement in view of material change of position in reliance on the promise

Problem 2: Ps were group of sailors who promised to work for certain sum on voyage. Midway through, they demanded an extra $50 or else there would be mutiny. O agreed to pay them and sailors sued. 

· Unenforceable. Lack of consideration under pre-existing duty rule. 

· Extortion. “Hold up” rationale that requires consideration for modification
Sample Problem: Look at problem convo by convo and determine what steps were taken. First convo seems to be offer. 
· If unilateral K, Under §45: under performance Ks cannot do revocation once part performance has begun. (limo/dress purchase) If sat
· If bilateral K, given context they don’t want a unilateral K and were only seeking a promise she would be there not actual performance, then it will either be ambiguous offer or bilateral K

· Issue for if lapse of time between convo and phone call, but since she said depending on date, time of power of acceptance is extended reasonably until that date is decided

· If ambiguous, then under 62 question is have you begun performance, and that turns K into bilateral K and that means there was K when she got in limo and started singing

· Language for dress can either be request for modification or condition of K bc says “we are asking.” If requirement, then counts towards part performance by buying the dress. If just a request, doesn’t count. 

· Consideration: 
1-103(b) When it’s a UCC K, the rules of the Restatement still apply. When the UCC says something about the transaction at issue, use the UCC rules. If UCC doesn’t say anything about issue, use Common Law or Restatement Rule. Unless UCC invalidates part of Restatement, use Restatement.  
Contracts w/o consideration: 
§89: Modification of Executory K
· (a) if modification is fair and equitable and circumstances were not anticipated when K was made or

· (b) provided by statute

· (c) justice requires enforcement in view of material change of position in reliance on that promise

Hypo: K for delivery of 4000 wooden display stands. Half were delivered when M said needed more $ for remaining. 
2. H&W agree that if H would stop using illegal drugs W would not divorce him. H used drugs, agreements was that H promised to forfeit all interest in community property. H used illegal drugs. Is promise enforceable?

· No valid consideration for promise so K is void. Using illegal drugs is prohibited to him anyway so is not consideration bc is a pre-existing duty for H.
Problem 8: Lease calls for $500/mo on 5 yr lease. LL and T orally agree to reduce rent to $450 after 2 yrs. T pays $450 for 2 yrs now LL sues for “missing” $50 for 24 months payment. Says rent is back to $500.

· Depends: §73: 50/mnth deficiency is recoverable under pre-existing duty rule, T already had duty to pay $500/mo. 
· §89: trumps §73, modification would be enforceable, §89(c) if the modification was “fair and equitable” and caused by “unanticipated circumstances.” 

· T might have relied on reduction in rent. If T materially changed position on reliance of that promise and if justice required the enforcement of promise then modification is enforceable.

· Original terms can be reinstated for future by reasonable notification received by promisee unless restatement would be unjust in view of change of position on his part

7: D hires C to build houses. C hires S to put in heating unit. S stops working says wants more $ w/o justification. D promises additional payment if S returns to job and installs heaters. S returns, D doesn’t pay.
· Probably consideration under the restatement but perhaps duress defense could be asserted.
· §73: S had pre-existing duty. Cmt d- If promised consideration comes from a 3rd party, there is “less likelihood of economic coercion or other unfair pressure. The tendency of the law has been simply to hold that performance of the K duty can be consideration if the duty is not owed to the promisor.
· However, in appropriate cases, relief can be given to promisor under the rules governing duress and other invalidating causes. (more leeway w/3rd party promises)
Modification Dilemma
· K calls for delivery on June 5. D made on July 15. B sues S for breach of K based on late delivery. S says on June 1st had convo w/B and asked for B if it would be ok to deliver on July 15 and B said it was ok. B says now convo never happened.

· If we go by written K, may be doing a disservice to S. But if going by convo, disservice to B.

· Assume convo occurred- they had mutual agreement to change terms of K and impose a different duty. If modification is enforceable, from that point on, duty to deliver the K is on July 15. (would not be enforceable under Restatement or Common Law bc modification didn’t have new consideration, unless an exception under §89.)
· If B unilaterally agrees to “waive” relinquish its right-to sue S if the goods do not arrive between June 5 and July 15, and to seek damages for late delivery only after July 15.

Modification: change to terms of already valid K, proposed by either party but made by both parties.

Waiver: intentional relinquishment of a known right. 

§2-209(1) UCC: an agreement modifying K w/in this article needs no consideration to be binding (gets rid of pre-existing duty rule at common law/restatement which required new consideration).
· Knife works case said the common law rule barred claims that should be allowed w/o fresh consideration and included claims w/new consideration that shouldn’t be allowed bc consideration didn’t have to be meaningful and K would be enforceable even without conversation as long as something as little as a “peppercorn” was given as consideration-fraud. 
· Consideration had cautionary (protects against extortion, against “hold up game””over a barrel,” protect against profiteer, where buyer says wants to pay less bc market had a downturn and threatens to buy elsewhere if not given lower price, protect against dishonest compromisor-makes up a dispute that doesn’t exist hoping ot change the terms) and evidentiary (shows that modification took place-ppl don’t give ppl consideration w/o new deal and don’t want every breaching party saying it took place w/o evidence) function.

· UCC figured “good faith” requirement for all UCC actions would weed out dishonest/bad intention to change terms. 

· Parties can make their own Statue of Frauds to protect against it: (Wisconsin Knife Works)
· §2-209(2): A signed agreement excluding modification or rescission except by signed writing cannot be otherwise modified or rescinded

· (3): Requirements of Statute of frauds section of this Article (§2-201) must be satisfied if K as modified is w/in its provisions

· (4): although an attempt at modification or rescission doesn’t satisfy requirements of (2) or (3) may operate as a waiver (relinquishing right to sue under K)
· (5): party who made a waiver may retract by reasonable notification received by the other party that strict performance will be required, unless the retraction would be unjust in view of a material change of position in reliance on the waiver
· one party can’t retract a modification

Wisconsin Knife Works v. National Metal Crafters- National Metal Crafters (Defendant) sought to manufacture spade bit blanks for Wisconsin Knife Works (Plaintiff). After negotiations, Plaintiff sent Defendant six purchase orders. On the back of the purchase orders was language prohibiting modification of the contract unless it was made in a writing signed by Plaintiff’s representative. The purchase orders had blank spaces for the dates of delivery. Defendant sent written acknowledgments of the first two purchase orders and provided a list of delivery dates. Defendant thereafter orally provided delivery dates for the next four purchase orders. Defendant missed the delivery deadlines in October and November 1981. On January 13, 1983, Plaintiff informed Defendant that the contract was terminated and brought this breach of contract suit, alleging that Defendant had breached the delivery provisions. Defendant countered that the dates it provided were not intended to be firm deadlines and that Plaintiff had orally agreed to extend them. The judge tasked the jury with deciding whether the contract had been modified and, if so, whether the modified contract had been breached. The jury found the contract had been modified and that the contract as modified had not been breached. The trial court dismissed Ps complaint.
· (Posner)- wants reliance and good faith. The trial court’s ruling is reversed and the case is remanded for a new trial. Under the Uniform Commercial Code, a contract prohibiting modification except by a signed writing can be orally modified if the oral modification is detrimentally relied upon. National Metal relied upon Wisconsin Knife Work’s promise they could modify delivery dates and produced the exact amount of steel bits that WKW ordered, unlikely they did this not to service WKW in response to their waiver. Reversed & remanded bc jury could have found National Metal relied on waiver.
· Dissent (this has been the prevailing view since)(Easterbrook)- only wants good faith: If UCC uses the word “reliance in subsection (5), it’s not a requirement in subsection (4). Drafters would have put reliance in there if they wanted it. Reliance is not implied term in (4). P was entitled to revoke the waiver absent Ds reliance. Therefore jury instruction was good w/o including reliance and judgment should be affirmed.
Good Faith under UCC: §1-304: Every K or duty within the UCC imposes an obligation of good faith un its performance and enforcement (not in negotiation)

Good Faith: §1-201(b)(20): Good Faith means honesty in fact and the observance of reasonable commercial standards of fair dealing

§2-103(1)(b): Good Faith in the case of a merchant means honestly in fact and the observance of reasonable commercial standards of fair dealing in the trade

Roth Steel Products v. Sharon Steel Corp.- Defendant was not entitled to relief under UCC 2-615(a). The contract modification is invalidated because of Defendant’s bad faith rather than because of economic duress. Defendant asserted that it properly increased the price because the parties had modified the original contact to reflect changed market conditions. However, the District Court found that Defendant did not seek a modification to avoid a loss on the contract. Defendant also used its position as the Plaintiff’s chief supplier of steel to extract the price modification.
A party may modify a contact under the Uniform Commercial Code without consideration and it will still be binding, it is only limited by Article Two’s obligation of good faith. In order to determine whether a modification was obtained in good faith, the court must look at whether the party’s conduct is consistent with reasonable commercial standards of fair dealing in the trade and whether the parties were in fact motivated to seek modification by an honest desire to compensate for commercial exigencies.
Here, the findings of the District Court are not sufficient to support a finding that Defendant did not observe reasonable commercial standards by seeking a modification. The findings do not support a conclusion that a reasonable merchant would not have sought a modification in order to avoid a loss. The findings regarding Defendant’s profits also are insufficient to warrant a conclusion that Defendant was not justified in seeking the contract modification. A party who has not actually suffered a loss on the contact may still seek a modification if a future loss on the agreement was reasonably foreseeable.
The most important inquiry to determine whether the decision to seek a modification is justified is whether because of changes in the market performance of the contract has come to involve a loss. Unforeseen economic exigencies existed which would prompt an ordinary merchant to seek a modification to avoid a loss on the contract.
Honesty in fact also has to be determined. Here, Defendant acted in bad faith by using coercive conduct to extract the price modification. Therefore, Defendant attempted to modify the contract in order to compensate for increased costs which made performance come to involve a loss, is ineffective because Defendant did not act in a manner consist with Article Two’s honesty in fact when it refused to perform its remaining obligations under the contract.

Hypo: Machine is $120,000 payable monthly $10000/mth plus interest. B pays for first 3 months then calls S and says he unexpectedly must make another large purchase. Explains he can’t make payment son both machines, and asks to change deal to $5000/mth plus interest with number of payments extended. S agrees and payments are made for next 3 months $5000. S then calls B and says he needs payment to be made at $10000 as per contract beginning now. When B only sends $5000 next payment, S sues for breach, including $15000 from last 3 payments.
· §2-209(5): Waivers affecting executory portions of the K can be retracted, unless retraction would be unjust in light of a material change of position in reliance on the waiver (similar to R 89(c))

· Here, B purchased second machine in reliance on the waiver, hence not retractable

· Even if it were retractable, the 3 payments made under the waiver are no loner “executory” and S cannot sue for the $15000 based on last 3 months.

Consideration in Bilateral Ks is a promise. Both parties need to make a promise to show consideration.

· §75: Exchange of Promise for Promise. A promise which is bargained for is consideration if, but only ig, the promised performance would be consideration.

Ridge Runner Forestry v. Ann M. Veneman- The government agreed to consider using a particular fire protection company if it needed firefighting services.  The terms of the alleged agreement granted both the government and the firefighting company the right to choose whether they wished to work with one another if the other came calling. K noted Ridge Runner only needs to supply what Gov wants if they can and there was no guarantee. RR sues bc Gov was not using them to buy any materials.

· Held- There was no consideration on the part of RR so no enforceable K. Tender agreements were an “illusory promise,” not specific and not binding. RR promises nothing, no limitation on freedom for them. RR said would only supply if “willing and able.” Able on its own may be good enough for K, but willing suggests they would fulfill promise “if they felt like it” and is not consideration.
· §77: Cmt a Words of promise which by their terms make performance entirely optional w/ promisor do not constitute a promise. 

Wood v. Lucy, Lady Duff-Gordon- D promised to only place her endorsement on Ps clothing in return for half of the profits. She gave her endorsement to other clothing but claims there is no K bc she says he had no consideration.
· Held- Enforceable K bc P gave an “implied promise.” Says by ensuring half of all profits for her there is an implication he will try to sell. As long as tries in good faith to sell, wouldn’t matter even if he didn’t sell any. Was a promise to use reasonable efforts to bring profits into existence. 

§2-306: (1) a term which measures the quantity by the output of the seller or the requirements of the buyer 
means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded

(2) A lawful agreement by either party for exclusive dealing in the king of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts (reasonable standard) to supply the goods and by the buyer to use best efforts to promote their sale
Mezzanotte v. Freeland- P put $5000 deposit for house and would buy rest after getting a mortgage from North Carolina National Bank. P couldn’t get loan from that bank, but got the funds elsewhere and went to buy the house, and D refused to sell.
· Held- Enforceable K bc Ps promise was not essentially to get loan from that specific bank, but to get the mortgage amount. 

· Rule: “A conditional promise may be accompanied by an implied promise of good faith and reasonable effort, and it need not be illusory.”

· Good faith duty means P only has to perform promise with good faith, if outcome is not exactly met as long as done in good faith not breach.

· P would be required to take reasonable loan at fair market rate, but would not be bound to accept unreasonable loan to fulfill K with seller.
Hypo: B and S enter into K. S will supply B as many bushels of wheat as B may wish to purchase over next 2 months for $2/bushel. 
· Not valid K bc no restriction on the buyer. 77 Cmt. A, III

· If provided same as long as B purchases at least 1000 bushels during that time.

· Valid K bc restriction on Bs conduct

2: J portrait artist that L wants to hire to make portrait of his family. Willing ot pay $7500 fee J wanted but was worried his family might not like it. Said L will pay $7500 after if he likes it, but if he doesn’t he will pay nothing.

· Personal satisfaction clauses are saved from being declared unenforceable illusory promises by obligation of good faith. R §205
· Subjective but can be rebutted.
· Can use art professional testimony to say painting was great and if Ct doesn’t believe B that he disliked painting, would have to pay
· L suffers legal detriment doing something he wouldn’t otherwise have to do- paying for painting
· Also a bargain (bargain theory)- promise to pay in good faith was induced by artist’s promise to paint the picture and vice versa.
· If he refuses to pay bc wife looks fat when she is fat not good reason

· Difference between “I’ll pay you if I feel like it” or “willing to”
3: G3 K

· Valid consideration bc at time of signing K there were exchange of promises.
In most deals, there is a period of “due diligence” which occurs after parties have agreed to terms, during which B has opportunity to inspect goods of S to make sure the representations the S made to B about the business are true. 
4: A & B sign K for A to sell her company to B, “subject to what is discovered in due diligence.” 

· Argument for unenforceable: indefiniteness-no specific reason for why they may get out of K, needs to specify what grounds they may decline K.

· Could make terms better by saying enforceable unless there is a material change in what was represented and actual financial condition discovered during due diligence
Miami Coca-Cola Bottling Co. v. Orange Crush Co.- K between Coke and OC was in perpetuity, OC agreed to supply concentrate and advertise OC, Coke agreed to purchase concentrate and promote sales. Said Coke could at any time cancel K. Coke was performing duties then in 1 yr OC sent written letter cancelling K
· Rule: Cts always allow both parties to have the right to cancel K if one party does.

· Ct voided K for lack of mutuality (consideration) bc Coke could cancel at any time, even immediately after signing the K. Essentially if Coke didn’t “feel” like fulfilling promise under K, could terminate whenever they felt like it, even before performing any duties, so was “illusory”

“Executory”- yet unperformed K
Hypo: F agrees to supply G w/10 pounds of apples per week. K has no termination date, how can it be terminated?
· §2-309(3): Termination of a K by one party except on the happening of an event requires reasonable notification be received by the other party.. 

· If it said could be terminated at any time for any reason by either party upon reasonable notice to the other.
· (b) and an agreement dispensing w/ reasonable notification is invalid if its operation would be unconscionable
2: In March, Law Firm makes an offer to Student to work for the summer. In its offer letter, it provides that the offer is for an “at will” position, meaning the student can be let go at the “will” of the firm. Student accepts, turning down other summer jobs. In May, Law Firm settles a big case and so does not have sufficient work for a summer clerk. As such, it tells Student not to come. Student sues for salary for the summer.

· Probably there was no enforceable K. If a court wanted to “save” the K, it could imply a reasonable termination period under R § 204..but in an at will employment K, the employee can be let go for any reason, so long as it is not a “wrong” reason, i.e., one protected by statute such as race or gender. If student came and worked a month and then was let go, she is entitled to one month’s pay – like the entities in Miami Coca-Cola who are entitled to whatever benefits earned while they were performing. But employment law provides firm can let the student go either before she starts or at any time.
3: P and D own adjacent parcels. Dock on Ds land. Enter into agreement allowing P to use dock for 10 yrs but P will pay half maintenance costs during that period. P expressly permitted to “terminate the agreement at will.” After 5 years, D terminated Ps access to dock, even though P had been paying the maintenance. 

· Under traditional CL, no consideration so no K. D can stop Ps access to dock.

· Reasonable time is always UCC

· 2 ways to save K and rule for P:

· Imply a reasonable notice of termination under R 204, and then argue it should be reciprocal, but that only gives P a short time to continue to use the dock-until the end of a “reasonable notice period”

· –Argue the offer to pay in return for a promise to use the dock was an offer for a “reverse” unilateral contract (an act seeking a promise), and Ps’ payments (even for 5 years) = beginning performance, making the offer to use the dock irrevocable under R §45.
“Reverse Unilateral K”- I do an act and seek a promise. Doing maintenance in return for promising use of the dock.
Wiseco Inc. v. Johnson Controls, Inc.- The manufacturer produced metal headrest stays for a particular car company. The parties entered into an oral agreement for the subcontractor to bend metal rods into a staple shape and chamfering (rounding) the ends. Eventually, the car company changed the design of the headrest which required a part made by another company. The district court held that under Ky. Rev. Stat. Ann. § 355.2-306(1) the manufacturer had reduced its requirements in good faith. The appellate court found that the decision of the manufacturer's engineering department to alter the specifications for the parts was a legitimate business reason for reducing requirements because it would be "unreasonable" to require the manufacturer to continue to manufacture with inefficient parts simply to honor a requirements contract. The parties' contract was not a contract to produce all headrest stays regardless of the part involved. The district court did not abuse its discretion when it limited the subcontractor's discovery.
Hypo: 10 Year BBQ sauce K whereby restaurant has exclusive rights to sell/use that sauce in Oregon. Few months into K, restaurant “reverse engineers” BBQ sauce, starts making the sauce itself, and tells supplier it doesn’t expect to order any more
· Exclusive dealing K, so restaurant must purchase the amount of 

2: 5 yr K for sale of fuel oil by Oil Co to public utility under a fixed price requirements K. The fuel oil could be used to make electricity. Estimates for amount of fuel oil needed were in K, but were based on the shared assumption the utility would mostly use gas to make electricity, and it had the right to burn as much gas as it chose. Price of oil shot up, utility started ordering 63% more oil than estimate din K. Oil Co was willing to supply estimates +10%. Turns out utility planned to sell 60% more electricity to other cities made using the “below market” oil, and to sell the gas it could have yes to produce the electricity on the open market
· Oil Co must deliver requirements (1)

3: K owns a gas station enters into 7 yr requirements K w/Oil Co where he was the contracting party. K formed a corporation and transferred gas station to corporation. K argued that he did not require gas any longer and began purchasing gas through the corporation from a competitor of Oil co,

· K must purchase requirements of gas (1) determined in good faith and (2) in amounts not unreasonably disproportionate to “normal or otherwise comparable prior requirements.”

4: B and S had K for 12 carloads of material. K stated “B may have privilege of increasing quantity by another 13.” 13 extra carloads were ordered but not delivered.

· Entered into 2 contracts (a) one for the sale of 12 carloads and (b) an option K to sell up to another 13 carloads

· Consideration that supports the first K can support consideration for the option K. R §80(1)

5: J and landscaper make a deal- if L promises to mow the lawn next Tuesday, J will pay L $300 when he finishes, on condition that Mr. W likes it. If W does not affirmatively say it was a good job, then J owes L nothing. L didn’t know but W died the night before they entered into K.

· No. 76(1): A conditional promise is not consideration if the promisor knows at the time of the making of the promise that the condition cannot occur

Sheldon v. Blackman- In a probate proceeding, the respondent claimant filed an action against an estate based upon a written instrument that stated that if the respondent cared for the decedent and his wife until their death, she would receive the decedents' property. Appellants, the administrator and next of kin, opposed the claim on the grounds that the instrument was not properly delivered, there was no sufficient consideration for it, and it was testamentary in character but not properly attested to take effect as a will. The trial court found that the instrument was a non-negotiable promissory note for good and sufficient consideration and awarded claimant $30,000 for the services she performed (taking care of elderly for several yrs). On appeal, the state supreme court affirmed the judgment.
· When the value of services is indefinite or indeterminate or largely a matter of opinion, the courts will not substitute their judgments for that of the contracting parties.
R §86: (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice
2(a): A promise is not binding under subsection (1) if the promise conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched

(2)(b): A promise is not binding under Subsection (1) to the extent that its value is disproportionate to its benefit

· Summary: Will enforce a promise based on “past” consideration “to the extent necessary to prevent injustice and when the promise is based on services which are hard to value, we will generally allow the promisor to set the value, and enforce the promise in its entirety, however, even then, too much can be too much and the promise will not be enforceable if the “value is disproportionate to the benefit.” In that case, look to quasi-K recovery (market value)

Harrington v. Taylor- D assaulted his wife. She went to Ps house. He went to her house to attack wife, but wife had axe and was going to kill him, then P intervenes and wife cuts her hand off. D offered to pay for Ps medical bills.

· Ct held there was no consideration bc her act of defense was a voluntary humanitarian act. Promise was made as a gift. 
· Act of defense was a gift to her friend and the D, not consideration.

Webb v. McGown- P and D both worked at lumber mill. P had to drop large block as part of duty, but D was standing where block would have fallen, he re-routed block but only was able to by falling with the block. He saved D from being injured but was mutilated himself. D agreed to pay him $15 every 2 weeks for the rest of his life. After D died payments stopped
· By offering to pay, he later agreed to pay, which raised the assumption that the services by P had been rendered at his request. (Similar to an implied in law K- presumption that dying ppl want hospital services)

· 86 Cmt d: Law of restitution (quasi K) in the absence of K severely limits recovery for necessaries furnished to a person under disability and for emergency services…A subsequent promise in such a case may remove doubt as to the reality of the benefit and as to its value, and may negate any danger of imposition or false claim. A positive showing that payment was expected is not then required; an intention to make a gift must be shown to defeat restitution.

· If person doing the saving did the act as a gift, then cannot recover on subsequent promise by person whose life they saved to pay them. If they didn’t save them as a gift, can recover subsequent promise to pay. 

Hypo: A twenty-one year-old, named “Son,” was riding the Red Line when he keeled over. An emergency room doctor was on the same car and resuscitated the boy through some very specialized medical procedures. Son was in a coma in the hospital for a few days. Son was son of Moneybags.  When Moneybags, Sr., went to the hospital and found out what happened, he was so grateful he promised the doctor a $100,000 payment.  He never paid. In Doctor v. Moneybags, Sr., what result? 
·  Unenforceable. 86(1): promise can be enforced only if there is a promise made in recognition of a benefit previously received by the promissor form the promisee. 
· Here, benefit received by the son, promise made by the father. Doctor probably would be able to recover the reasonable value of his services against Son as implied in law or quasi K.

· If son was underage could possibly recover from M.

2: Sam, someone w/ no medical training, found Dude bleeding in the street. Sam took off his T-shirt and stanched the bleeding. Dude promised to pay Sam $1,000. Sam said, “It’s no big deal. My gift to you. Do a good deed for someone else some day.” A couple weeks later, Sam needed some money to pay his rent, so he tried to collect on the promise from Dude. Dude refused to pay. Who wins in Dude v Sam?
· Dude wins bc promise is not enforceable. 86(2): promise is not binding “if promisee conferred the benefit as a gift.”

· If offered as a gift, then, in addition to the non-professional aspect of quasi-K, it probably is not “unjust” enrichment for Dude to keep the benefits of the service w/o paying, so no quasi-K recovery either.

Banco Do Brasil S.A. v. State of Antigua and Barbuda- Does a letter sent by the Defendant concerning a loan agreement after the Statute of Limitations has run "constitute an acknowledgement or promise within the meaning of General Obligations Law §17-101" and as such is "sufficient to revive plaintiffs" time-barred claims."
· Yes. The court first observed that the General Obligations Law §17-101 states in pertinent part: "An acknowledgment or promise contained in a writing signed by the party to be charged thereby is the only competent evidence of a new or continuing contract whereby to take an action out of the operation of the provisions of limitations of time for commencing actions under the civil practice law and rules."  The court then quoted [Lew Morris Demolition Co. v. Board of Education of the City of New York] which while construing General Obligation Law§17-101 observed "[t]his section restates the rule that a written acknowledgment or promise will toll the Statute of Limitations ” The writing, in order to constitute an acknowledgment, must recognize an existing debt and must contain nothing inconsistent with an intention on the part of the debtor to pay it."  The court concluded that the 1997 letter was "an acknowledgement or promise", which revived Ps otherwise time-barred claims despite the fact it is arguably was "something less than a new promise to pay a past-due debt." "In its entirety, such letter refers to the parties" 1981 loan agreement and then "confirms" four "balances," namely, the original loan amount, accrued interest, past-due interest, and, adding up the first three balances, the "total amount."
· §82: Promise to pay indebtedness
· (1) promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by promisor is binding if the indebtedness is still enforceable or would be except for the effect of a statute of limitations
· (2) following act as such a promise absent a different intention:
· (a) voluntary acknowledgement to the oblige, admitting present existence of indebtedness
· (b) voluntary transfer of money, negotiable instrument, or other thing by the obliger to the obligee, made as interest on or part payment of the collateral security for the antecedent indebtedness 
· (c) statement to the oblige that the statute of limitation will not be pleaded as a defense
Hypo: Mom borrowed $13,500 from each of her two adult sons before she got remarried. For her own use. She gets remarried. She dies w/o paying the debt. Stepfather, who survives Mom, gave the 2 sons a promissory note for $13,500, i.e. he promised to pay them that sum. Stepfather dies, w/o making any payments. Sons sue his estate for payment of the promissory notes. What result?
· Unenforcebale gift promise. Under traditional common law view, moral obligation of stepfather insufficient to turn gift into consideration. Not a debt owed by him under R §82.
· Even under R §86(2)(a) it is not enforceable bc not stepfather’s debt, only mothers

2: Owner hires Contractor to repair Owner’s vacant house. By mistake, Contractor repairs house next door, owned by Third Party. The repair takes a few days and was done when both Owner and TP were out of town. After work is done, Third Party (“TP”) promises to pay Contractor. Is TP’s promise enforceable under the Restatement?
· Yes. Under R 86, TP, promisor, was benefitted by the work, the work was not intended as a gift, and TP would be unjustly enriched if TP didn’t pay.

· If TP didn’t promise?

· TP promises to pay $12K but the FMV of the work was only $7500

· Likely enforceable only to $7500 under the “to the extent necessary” clause, but Contractor may want to argue Cmt I, that the promise itself establishes the reasonable value in the eyes of the promisor
3: Sally has recently discharged all her debts in bankruptcy. There was one debt she really felt badly about discharging – the $3,000 she borrowed from her friend Dana. Sally writes a letter to Dana promising “to repay the $3,000 if it is the last thing I do.”  Three years and eleven months later, one month shy of the statute of limitations period for written promises under California law, Sally has still not repaid the money and Dana sues her for $3,000. (a) What result in Dana v. Sally?
· Enforceable §83: Express promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before the promise is made, is binding

· Suppose S promises to repay $1500 of $3000 debt?

· Still enforceable for whole. 

4: Jane, the new gardener in town, mowed the lawn of everyone on the block to show off her mad mowing skills and hoped that people might hire her after seeing her good work. Fred, impressed with the work, called her to schedule regular service in the future and said, “I’m going to pay you for $100 for what you did today.” (1) Fred never paid.
· Sounds like she intended it as a gift so not binding. Past consideration not recoverable under R §86 bc even if enforcement of the promise is judged necessary to prevent injustice under §86(1) the promise can’t be enforced under §86(2)(a) bc the promisee conferred the benefit as a gift
· (2) Fred paid, but then wanted his money back.
Feinberg v. Pfeiffer Co.- Woman worked for company from 1910-1947 when the owner made her a contract that said she could continue to work for them and whenever she decided to retire would be given $200/week. She worked there for about 1.5 yrs after new contract then retired. She received the checks until 1953 when the son of the owner took over the company and did not want to pay her anymore; outside counsel told him he could stop. 
· The fact that she kept working for the company was not consideration bc it was not part of a bargain, not induced by offer bc offer said she could continue working there but it was not required. Offer was a gift made in recognition of things that had already been done. Therefore, only option is promissory estoppel
· Promissory Estoppel: §90: Promise is binding which:

· (1) The promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and

· Does induce such action or forbearance and

· If injustice can be avoided only by enforcement of the promise

· (2): A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance

· She succeeded on this claim bc she quit job in reliance on promise of $200/week

First Restatement vs Second §90:

· (1) 1st required action/forbearance be “substantial,” 2nd just requires reasonable/forseeable
· (2) 1st was not limited to “extent justice requires”

· (3) 1st did not include charity/marriage settlements

· (4) 

Hypo: Wealthy woman tells man who appears homeless and is shivering that she will give him $300 to buy a warm coat in the department store down the street. He buys a $200 coat at the store and wants to enforce the $300 gift promise under promissory estoppel, and get $100 cash.

· Under 1st restatement, the entire $300 promise would be enforceable as it was reliance of a “definite and substantial character” Recovery would be of the “expectation interest” 344(a) had a reasonable expectation of $300

· Under 2nd restatement, the “remedy may be limited as justice requires,” and would be only enforceable to $200 actually expended for the coat. Reliance “out-of-pocket” interest. 344(b); the extent to which the promise was relied

Conrad v. Fields- Wealthy man friend of woman in debt and with health condition offered to pay her tuition of she went to law school. He made one payment then told her he was having financial problems but would pay after she graduated, then he refused to pay after graduation.  

· She could have reasonably relied on his promise as he was wealthy and had bought many things for her and other people before.

· She would not have joined law school without his promise so his promise induced her action

· Even if he said he was having financial problems, that didn’t revoke the promise at that point because he suggested that he would still pay it in the future after graduation

· If promise hasn’t been relied on, you can revoke the gift. But once reliance occurs, you can’t revoke.

Salsbury v. Northwestern Bell Telephone Co.- Company promised to give $15,000 contribution to college and stopped paying. 

· Special exception for cases of charitable contribution. Even though the nature of charity is to give donation as a gift, contribution is one promise public policy requires we have a remedy for. Enforceable
Drennan v. Star Paving Co.- P was a contractor bidding on project for a school. Star Paving gave a quote for about $7000, and P made an offer using that bid and was awarded the contract. Then Star Paving refused to honor that and said that price was a mistake and they wouldn’t do that for less than $15,000. P looked for other places and cheapest he could find was $11,000. 
· Bid induced reliance on Ps part as part of their bid and was binding. Reasonable to expect in subcontractor situation that offer will be relied upon. Not necessarily a reliance on a promise, but an offer that has these characteristics will turn into an option K if substantial reliance occurs on that offer
· If both parties were mistaken may let them out of the K, but the mistake made by Star paving doesn’t excuse them bc P still relied on their offer and had no reason to know it was a mistake (other bids were close enough not to tip P off that bid was a mistake)

Hypo: As part of collateral for a loan form B, J executes a promissory note to B for $100,000 payable on demand. B writes to J promising him the B would never hold J liable on the note. M buys the bank, relying on the note as an asset of the B (M never saw the letter). Can M enforce the note?

· Yes. Reliance on the promise by a TP was reasonable and did induce action on the part of M.

· Wouldn’t have been enforceable under first restatement

2: Landowner negotiates and option K with P allowing P a 6 month option to purchase B for $150,000. Parties reduce their option K to writing, and it recites that Potential is paying $500 for the option. P never pays the $500. Two months later, L attempts to revoke the offer, and P attempts to purchase B for $150K. Who prevails?

· P §87(a)(1) “recites a purported consideration”
· Assume P sends his acceptance of the underlying offer but is not recieved

· Generally acceptance is on dispatch, but Acceptance under an option K is not operative until received by the offeror 

3: C planned to award distributorship in Missouri. Of 35 applicants in District 10, P was only one interviewed. C decided neither he nor any of remaining 34 applicants was satisfactory and distributed the beer itself before granting another entity the distribution rights several months later. P says he relied on distributorship, quit job and took classes.
· The promise was only for an interview, not the actual distributorship. No promissory estoppel

· There was nothing on which P could justly rely, bc there was no promise, just an interview.
4: Father promised Daughter $17,000 so she could buy a duplex. The plan was she would live in one house and he would live in the other. Daughter said “That’s great!” and promised to go out and find a suitable duplex. Daughter pays $2,000 of her own money to purchase an option on a duplex that would fit the plan. Father dies before the $17,000 is paid and executor will not give Daughter $17,000.
· If ct rules its an ambiguous promise and father was bargaining to have daughter nearby for companionship or help around the house, she can accept by promise. In that case there would be consideration, making a valid bilateral K enforceable against the estate. 62

· If §62 doesn’t apply bc its and offer for unilateral K, and if Father was making an offer bc he wanted a living arrangement as above, Daughter’s deposit could have been reliance of a substantial character under R §87(2), giving her an option to enforce the promise

· If Father’s promise is judged just a gift promise, then it is enforceable under §90. Probably she would only be entitled to $2000 (reliance) damages against the estate, maybe she could argue that “justice requires” awarding the entire $17,000. 

· Assumption is promises between family members are not contracts bc don’t expect them to be enforceable in court, but presumption can be rebutted. This seems more like a business transaction (not washing dishes or cleaning clothes for something) and this is a more serious promise

5: Father told Son and Daughter-in-law that they could live on a piece of land owned by Father for as long as they lived. They cleared the property of brush, built a structure for their home, and made other improvements. Father then sought to eject them; they sought a life estate.
· Son and daughter in law prevail under R §90 since it was foreseeable that they would rely on gift promise, they did so, and injustice can only be avoided by enforcing the life estate damages.
· A ct would be justified in granting them only reliance damages (out of pocket expenses for their work) or specific performance- the entire life estate. When promisee makes substantial improvements on property in reliance on gift promise of estate in land, specific performance is almost always granted

· Promise could not be enforced under R §87(2) bc father’s statement wa a gift promise, not an “offer”

6: How would Kirksey v. Kirksey (CPB p. 205) – the case where the guy invited the widowed sister-in-law to move across country to live on his farm -- be affected by promissory estoppel?
· Sister in law not promised an estate in land, so no specific performance of promise to give her a place to live is enforceable.

· However, she would be entitled to enforce the promise to the extent “justice requires” under R 90

· At minimum, she would get moving expenses, out of pocket loss form giving up her other place to live, etc
Defenses to Contract Formation:

· Capacity 
· Duress
· Undue Influence
· Misrepresentation
· Unconscionability
· Mistake
· Misunderstanding
· Illegality
R §12: Capacity to Contract
· (1) No one can be bound by K who has not legal capacity to incur at least voidable contrwactual duties. Capacity to contract may be partial and its existence in respect of a aprtocular transaction may depend upon the nature of the transaction or upon other circumstances

· (2) Natural person who manifests assent to a transaction has full legal capacity to incur contractual duties thereby unless he is:

· (a) under guardianship, or

· (b) an infant, or

· (c) mentally ill or defective, or

· (d) intoxicated

Restitution- if you got the good and used it, do you owe $ for your use

Pettit v. Liston- Underage bought motorcycle for $325, $125 down and $25/month, used it and it depreciated, then tried to return and get money back bc he was underage claiming no capacity to contract.

· R §14: Infants- Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18th birthday

· (under restatement) If consideration received by infant has been dissipated by infant, other party is without remedy unless the infant ratifies the K after coming of age. 

· BUT some states have limited the infants ability to dissipate

· Held: owner of motorcycle entitled to restitution costs of depreciation absent any overreaching on their part in contracting

Infancy: R §12(b); §14- Minor is entitled to disaffirm the K any time before minor attains majority. (for any K)
· If cash sale, every jdx allows restitution
· On credit sales:
· Rest. says don’t get restitution, makes seller more vigilant

· Other jdxs say restitution still required
· View 1: Minor is entitled to return of $ paid, subject to “restitution,” i.e. offset for use of depreciation, assuming fair deal and no “overreaching” by other party. Pettit v. Liston
· No restitution if seller “overreaching” in contracting

· View 2: If minor has paid, minor is entitled to return of $, and recovery is not subject to offset for use of depreciation. R §14, Cmt. C
· Exception for cash sales, if cash sale, minor must account for restitution ALWAYS
· If sale of “necessities” minor must account for restitution

· No consideration of maturity (like there is for mental illness), if under 18 is an infant

Hypo: Minor misrepresents his age and says he is an adult to get a more advantageous fare from an air line.
Flight is completed and now minor wants to disaffirm the K.
· Majority of states allow disaffirmance upon misrepresentation of age, but require restitution to account for benefit even if a state does not otherwise require restitution.
· Even in a Restatement jdx you can disaffirm a K bc you’re a minor, but requires restitution, you have to pay for value of flight.
· Minority of states hold minor is bound to the K as if he was an adult upon misrepresentation of age. 
· If you misrepresent your age, you will be held to K
Disaffirmance/Ratification rules for K made voidable due to lack of capacity based on minority R §85: except as stated in R §93, a promise to perform all/part of an antecedent K of the promisor, previously voidable by him, but not avoided prior to the making of the promise, is binding. (made to avoid consideration problem)
· Upon turning 18, the minor must either specifically disaffirm the K w/in a reasonable period of time, or the K will be ratified (meaning the affected party will lose the power to disaffirm and K is enforceable) in one of the following ways: 

· Express Ratification


“I’ll pay you for the motorcycle” after he turns 18

· Implied-in-fact Ratification


Some act which doesn’t show disaffirmance, e.g., continuing to make payments after he turns 18. 

· Ratification by Silence (Implied-in-law Ratification)
Takes no act to disaffirm the K for a reasonable period of time after attaining majority. (Keeps motorcycle if, e.g. it is paid off).
*If guardian is appointed for incapacitated party, ratification by them will satisfy R 13

Ortelere v. Teachers’ Retirement Board- Teacher had been teaching and had her husband as beneficiary of retirement benefits upon death, she had nervous breakdown and severe depression then changes her retirement plan to give her more $ now, denying her husband any payments upon her death. 2 months later she died from cerebral arteriosclerosis

· “Cognitive test” is usually used in civil law to determine mental incapacity. “so effected as to render you wholly/absolutely incompetent to comprehend and understand the nature of the transaction.” 
· Held: but the cognitive test fails to take into account one who, bc of mental illness, is unable to control their conduct even though cognitive ability is unimpaired, and teacher was acting unreasonably bc of her depression and condition. School knew bc of her panic attack and time off.
· R §15: (1) person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect:

· (a) he is unable to understand in a reasonable manner the nature/consequences of the transaction

· (b) or he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition

· (2) Where K is made on fair terms and other party is w/o knowledge of mental illness, power of avoidance under subsection (1) terminates to the extent the K has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. Ct may grant relief as justice requires.
Hypo: Mann lacks mental capacity under the cognition test, but is not under guardianship. Mann walks into the Apple Store and pays cash for an Apple watch, thinking (but not saying) that he believed it to be a gamma ray machine that will neutralize his invisible enemy, Zolton, who lives on the planet Grabula and has come to earth to destroy all carbon-based beings. Is the K voidable?
· Not unless the sales associate at the Apple store knew of his mental illness. R §15(2) if fair transaction, contract isn’t voidable
· Ct retains power to grant relief as justice requires

2: Minor was employed at Toyota dealership to wash cars. Minor was injured and filed a worker’s comp. claim.  Mother and minor negotiated settlement of $6,100. Minor signed settlement agreement; mother did not. Several months later, Minor disaffirms the K and wants to re-open the claim.
· Minor was entitled to disaffirm. 

· Note that minor would be able to disaffirm in most states even if mother signed. 

· Proper procedure is to submit a settlement w/ a minor for court approval, if court signs off then minor loses ability to disaffirm. (Coogan Accounts)

3: Alvin, who appeared mentally normal but was really incompetent under the cognition test, purchased a car on credit. A month later, Alvin had fully recovered, but had no idea how he had acquired the car. He continued to drive the car for 9 months. Can Alvin now disaffirm the K?
· No. Ratification by silence, should have tried to void earlier not is not voidable.

4: Jill wanted Pete’s Stradivarius violin, but Pete wouldn’t sell. Jill got Pete drunk and he agreed to sell the violin to her for $3.5M, a fair price. When Pete sobers up, can he validly disaffirm the K?
· R §16 Person incurs only voidable contractual duties by entering into K if the other party has reason to know that by reason of intoxication:

· (a) he is unable to understand in a reasonable manner the nature/consequences of transaction or

· (b) unable to act in a reasonable manner in relation to the transaction

· If he couldn’t pass cognitional test then he can void bc J had reason to know of his intoxication

Duress R §174-176

· Duress by Physical Compulsion (gun to head, etc.)
· Has to be credible reason to belive the threat will be carried out immediately

· K is void.  Can be party or a third person who issues the threat. (R § 174)
· Distinction between void and voidable!
· Duress by Improper Threat (extortion, tell wife of affair, etc.)
· K is voidable by party who has received the threat. (R §175)
A.
Where threat is by the other K’g party (R § 175(1)).  
· Threat is where you leaves the victim “no reasonable alternative”
· Where terms of resulting K are fair (R § 176(1))
Threat is improper if what is threatened is a crime; a tort; the threat would be a crime or tort if used to obtain property; criminal prosecution; bad faith threat of civil process; or breach of duty of good faith and fair dealing. 

*physical threats included if sometime in the future or based on a condition
· Where terms of resulting K are unfair (R § 176(2))
Threat is improper if what is threatened would harm the recipient and not significantly benefit the other; effectiveness of threat is significantly increased by prior unfair dealing of person making the threat; or what is threatened is use of power for illegitimate ends. 

B.  
Where threat is by a third party 
· Voidable unless other contracting party K’d in good faith and w/o reason to know of the duress gives value or relies materially on the transaction.  (R §175(2))
Gallon v. Lloyd-Thomas Co.- Man was salesperson and employer got him in a room and told him of all his prior marriages and “bigamy” and since he was not naturalized citizen they threatened to tell his wife and report him for deportation if he didn’t sign K saying they could pay him less.

· Ct held he was under duress by improper threat (extortion) but he could not void K bc he ratified K bc he kept working for company and didn’t seek recovery until 6 months later after he quit job.
Disaffirmance/ratification rules for K made voidable based on duress (R §85)
· An individual who has entered into a K that is voidable on the grounds of duress by improper threat under R §175-176, may disaffirm the K while the threat remains.  Once the threat ends, the K becomes ratified and the K is enforceable in one of the following ways: 

· Express Ratification
“I’ll live up to the deal” after the threat ends.

· Implied-in-fact Ratification
Receiving benefits and/or continuing to perform under the K for a reasonable time after the threat ends. 

· Ratification by Silence (Implied-in-law Ratification)

Make no effort to disaffirm for a reasonable period of time after the threat ends.  
Hypo: Loral entered into a K with the Navy whereby the Navy calculated the production costs. Loral told the Navy it needed to include an amount for overhead, but the Navy refused and told Loral, “take-it-or-leave-it.” Loral did a lot of work with the Navy and so took it, but then went to court seeking relief on the basis of duress.
· Judgment for Navy. No improper threat or physical compulsion. 

· R §176 Cmt. F: “Hard bargaining between experienced adversaries of relatively equal power ought not to be discouraged.”

2: Jay has lost his job and is in severe economic straits. His sole valuable possession is a Rolex watch that was given to him in better times by his ex-wife. The Rolex is worth $10,000.  Having no other option, he tries to sell it but can only get an offer of $150. If he sells it now, will he have a claim later to upset the deal on the basis of duress?
· Economic duress does not give rise to void of K, unless other party put you in that economic duress. 

· Dire economic straights not caused by other party or without physical threats is not enough to evade a K.

3: Ted, who has a gun in hand, says, “Sign the contract or you will die. Laura signs.  Void?  Voidable?
· Void under R §174: Immediate physical compulsion.

Ted threatens “I’ll beat you up sometime” if Laura doesn’t sign.  Laura signs a fair K.
· Voidable as threat of what would be a crime, but not void bc no imminence of threat and immediate ability to carry it out.

4: Employer owes Employee $300 in wages when it fired employee. Employer says that he will try to prevent Employee from getting another job unless Employee signs a release giving up his right to the $300. Employee signs.
· Leaves employee with no reasonable alternative but to sign. Could be voidable under “use of power to illegitimate ends”

· Improper threat giving rise to K on unfair terms- voidable.

· Threat employee that doesn’t significantly benefit the employer

5: A supplies Christmas cookies to Coffee Shop every December. The cookies are popular and Coffee Shop gets lots of business as a result. For the past 5 years the price is last year’s price + 3%. A leads Coffee Shop to believe the supply will continue at this price, knowing that A will not do so. When it is too late for Coffee Shop to get Christmas cookies elsewhere, A says he will only supply the goods for 3 x last year’s price. Cookie Shop signs a K agreeing to pay the higher price.

· Improper threat, terms are unfair. 

· The effectiveness of the threat was significantly increased by A’s prior unfair dealing (making B believe that he will continue supplying the goods a the regular price) R §176(2)(b)
Undue Influence R §177

“Unfair persuasion” of a party who was either

a. Under domination of the person exercising persuasion or
b. by virtue of the relationship between them is justified in assuming that person will not act in a manner inconsistent w/ his welfare.
· Unfair persuasion + relationship(what distinguishes this from duress) = VOIDABLE
· (Same structure of rule as duress w/ respect to undue influence caused 3d parties in that K is “voidable unless the other party to the transaction in good faith and w/o reason to know of the undue influence either gives value or relies materially on the transaction.”)  R §177(3)
Factors Implicating Undue Influence (Calamari & Perillo)

· Discussion of transaction in unusual place or at unusual time.
· Consummation of transaction in unusual place.
· Insistent demand that transaction close quickly and extreme emphasis on untoward consequences of delay.
· Use of multiple persuaders by party advantaged.
· Absence of third party advisors for victim.
· Unfair resulting bargain (incl. disparity in consideration).
· Susceptibility of disadvantaged person.
· Confidential relationship. 
*Relationship that often fall under Undue Influence:

· Parent/child, husband/wife, clergyman/parishioner, physician/patient
Hypo: Decedent was an enfeebled elderly woman who gave most of her assets to Physician before she dies. Physician was also her business advisor, agent and friend. Decedent often spoke fondly of Physician, calling him like her “son.” Prima facie case of undue influence?
· Yes, and BOP shifts to Physician to prove fairness of the terms once prima facie case is established.

· Woodbury v. Woodbury
2: Insurance adjuster visited recently injured worker in the hospital and badgered her into signing a release for one-half medical bills. She brought suit for negligence and obtained a verdict in excess of the release. On appeal the issue was the validity of the release.
· Release disaffirmed on basis of undue influence:

· Unfair persuasion (unfair bargain, no independent advice, susceptibility after being in accident and being in pain)

· Domination (patient couldn’t leave)

· Weger v. Rocha
Undue Influence
§177(1) Unfair persuasion of a party who is under the domination of the person exercising the epersausion or who by virtue of the relation between them is justified in assuming that the person will not act in a manner inconsistent with his welfare

· (2) If a party’s manifestation of assent is induced by undue influence by the other party, the K is voidable by the victim (victim can go through with it and be ratified once out of undue influence, but can be voided)

· (3) If party’s manifestation of assent is induced by one who is not a party to the transaction, K is voidable by victim unless the other party to the transaction in good faith and w/o reason to know of the influence either gives value to or relies materially on the transaction
· parent/child, husband/wife, clergyman/parishioner, physician/patient

· Unfair persuasion + Relationship = Voidable
Francois v. Francois- Older husband marries younger woman who was twice divorced and she slowly gained access to all his assets over the years, then told him to sign agreement giving her shares in his companies and property to save marriage. He signed then she divorced him
· Held: Was undue influence because she clearly had position of power over him and used it to her own end. She never intended to save their marriage and persuaded him to sign something he normally wouldn’t

Methodist Mission Home of Texas v. N-A-B- woman in care of facility for expectant unwed mothers was convinced by counselor and reverend to give up her baby.

· She was vulnerable bc had just given birth, counselors only told her to give up baby didn’t discuss other options, they were taking care of her so she relied on them and they were in a position of power
Misrepresentation
“Wine contains 100% cabernet grapes” but is actually 50% cabernet, 50% merlot
Fraud and Deceit R §162(1) -requires “scienter”

· Conscious lie

· Knew that wine was 50/50 when he said it was 100% cabernet

· Know you don’t know but say something false anyway

· Had no idea what grapes were in the wine when said it was 100% cabernet

· Reckless disregard for the truth

· Said 100% cabernet bc eh tasted it and thought as much, knowing he has never correctly identified grape composition merely by taste
Negligent Misrepresentation- “should have known” the truth
· Carelessly mixed up vineyard records which would have told the accurate percentage
Innocent Misrepresentation-Honestly/reasonably believed what you were saying was true but turns out not to be
· Obtained a report from a lab which said it was 100% cabernet

2 types of fraud:

· “Fraud” in the factum R §163

· misrepresentation as to the character or essential terms of the proposed K inducing assent by someone who:

· does not know of the misrepresentation and 

· has no reasonable opportunity to discover misrepresentation

· “Can I have your autograph LeBron?” and gets signature on K

· Effect: Contract is VOID (from the beginning)

· “Fraudulent Inducement” R §164

· Most common type of misrepresentation case, where the misrepresentation causes the innocent party to enter into the K

· “LeBron, buy this bottle of wine. The wine won a gold medal at the orange county fair” when it did not

· Effect: K is VOIDABLE (valid but can be voided by victim)

Hypo: Frank/Jamie reach agreement giving them equal ownership of sports team. Lawyers prepare draft which parties approve and reflects their understanding. Lawyers intentionally substitute a writing that says F only owns the team and J, trusting the lawyers, signs w/o reading.

· Fraud in Factum. Agreement is VOID

· J could seek reformation as well

Fraudulent Inducement R §164

(1) Misrepresentation of an existing fact induces assent to a K. 

· Misrepresentation= As assertion not in accord with the facts

(2) Misrepresentation either fraudulently made or is material 

· Fraud=lie, know you don’t know; reckless=scienter

· Material=”likely to induce a reasonable person to manifest his intent” R §162(2)
(3) Misrepresentation causes actual reliance by innocent party R §167
· Change of position, often a purchase

(4) Such reliance was “justifiable” ie reasonable R §169, 171

Cousineau v. Walker- Property ad said over “1 Million of gravel on property” and “minimum 80,000 cubic yards of gravel.” Gravel extractor bought property and there was not as much gravel as described and frontage was smaller than advertised.

· How much gravel there was/frontage areas were facts that were falsely represented

· Gravel ad was fraudulent, did not know how much gravel was actually there and still said it, knew he didn’t know
· Frontage ad was not necessarily fraud bc could have been negligent, there was snow on the ground and difficult to determine boundary lines but they did get survey
· If misrepresentation was innocently made, has to show it was a material term

· He was a gravel businessman so amount of gravel was material to his reliance and acceptance of terms

· Ct rules “caveat emptor” is not applicable anymore (which places duty on buyer to investigate terms), R §172 a recipient’s fault in not knowing or discovering the fact before making the K does not make 

Vokes v. Arthur Murray, Inc.- 51 yr old widow dreamed of being a dancer and enrolled in many dance classes. Upon encouragement by the teachers and studio workers, she purchases more and more classes because they tell her she can become a professional dancer when in reality she had no rhythm. 
· Ds claimed their opinions were “puffery” and should not have been relied upon by P. 

· They were party of “superior knowledge” who had advanced opinions on dance that she relied on in purchasing more classes

· There wasn’t necessarily a “fiduciary duty” as between lawyer/client, but was an artifice or trick employed by representor and signer did not have equal opportunity to become apprised of the truth or falsity of the fact

Misrepresentation of Existing Fact: Opinion/Puffery

· Opinion= belief w/o certainty as to the existence of a fact R 168

· Includes Judgment as to quality, value, authenticity, to similar matters

· Reliance justified if person making the representation

· “Stands in a relation of trust and confidence R 169(a)

· is a “person has special skill, judgment, or objectivity” that recipient does not have R 169(b) or

· is making the representation to a person “particularly susceptible to misrepresentation of the type involved” R 169(c)
Hypo: W promises to deliver 2000 air conditioners to T on May 1 and fails to deliver. T asks whether it should sue for breach of K or fraud.
· Depends on the intention at the time the K was entered into. R §171. If they didn’t have 2000 air conditioners at time of K, or had intention of never performing it, then fraud

· If they had the intention of performing but something happened to make them change their mind, then breach of K

· R §171: (1) an assertion of an intention to do something is not generally actionable and the recipient is not justified in relying on it if in the circumstances a misrepresentation is consistent w/reasonable standards of dealing

· (2) If reasonable, however, the promissee may properly interpret a promise as an intention that the promisor intends to perform the promise

2: Disney sent lawyers to buy properties who told the sellers they were buying property for retirement, not to build Disneyland in order to keep prices down.

· Court found “undisclosed principle” was a misrepresentation. As to “intent” only and was “consistent with reasonable standards of dealing” under R §171(1) bc of potential “hold up” effect See R 171 Cmt a III 2

3: Buyer of home doesn’t go on roof to see there is big hole missing. If seller says house is structurally sound
· Clearly actionable misrepresentation, and B is under no duty to take steps like going up on roof to verify representation. No “bad faith” if don’t go up on a ladder R §172

· If S says “feel free to check out the house as much as you want”

· Harder case, but still no duty to go up ladder. “minimal duty” on part of buyer to investigate

4: Car buyer is told AC works in car, finds out it doesn’t, but still buys car

· Since he knew AC didn’t work, couldn’t have “reasonably relied” on misrepresentation so “bad faith”
Duty to Speak/Actionable Silence

· Active Concealment R §160

· Statement true when made, but changes before K is executed R §161(a)

· Where disclosure is necessary to correct mistake of the other as to a basic assumption of the K and if non-disclosure would amount to bad faith R §161(b)

· Where silent party knows that the other part is mistaken as to the effect of a writing R §161(c)

· Where the silent party owed a fiduciary duty to the other R §161(d)

· When party making he misrepresentation gives only part of truth CPBB 410

Hypo: Car is in accident and bumper falls off. S glues it back on but says nothing about it when car is sold. 

· B can rescind bc it was active concealment- “action intended to be likely to prevent another from finding the facts”

2: Guy applies for life insurance saying he never had cancer. Finds out he has cancer while insurance co is deciding on policy. He’s given policy then dies 6 months later form cancer,
· Insurance can rescind bc he gained new material knowledge that should have been disclosed bc was material before K was finalized

Nelson v. Rice- Guy goes to estate sale and buys 2 paintings for $60 he later sold for a ton of $ bc they were originals. Estate had hired appraiser who said she was not experienced in “fine art” and she said nothing about the paintings to the estate when they sold him. Estate sued her but she had no $ to pay estate, so then sued Rice for money he made off painting.
· Mutual Mistake R §152 “belief not in accord with the facts” (R §151) of both parties as to a basic assumption of the K;
· Mistake has material effect on the agreed exchange of performance; and

· Party seeking to avoid the K must not have explicitly or implicitly borne the risk of that mistake

Hypo: P finds uncut stone she thinks may be topaz but not sure and takes it to a jewelry store, where owner truthfully tells her he doesn’t know either, but thinks it’s topaz and he’ll give her $1 for it (reasonable price for topaz). Turns out to be diamond worth $700.

· Judgment for buyer. Mistake of both parties on basic assumption. Material effect on the agreed exchange. But risk of mistake on P under R 154(b) “conscious ignorance” proceeds w/o obtaining knowledge

When party bears the risk of Mistake R §154
Unilateral Mistake R §153

· Mistake of one party as to a basic Assumption of the K

· Mistake ahs a material effect on the agreed exchange of performance

· Party seeking to avoid K must not have explicitly or implicitly borne the risk of that mistake R §154 and either

· Enforcement of the K would be unconscionable or

· The other party had reason to know of the mistake or his fault caused the mistake

· Example of Drennan- tried to claim other party should have known their bid was too low

Midterm: Everything throughout and including Statute of Frauds. MC 41 Question and 90 minutes

1 Essay Q 90 minutes. If split and if it matters, I will tell you i.e. Restatement applies or Cmt 3 approach to 2-207, or Cmt 6 approach
*Reliance must be of a nature that they need it, if the price changes and the person in “reliance” doesn’t use the excess money it is not reliance

*Any mode of acceptance reasonable under the circumstances is okay, but there are presumptions that limit acceptance. Presumption in face to face conversation is that acceptance ends at end of convo unless set a date by which you can accept by.

*Past consideration for humanitarian acts-Harrington v Webb. If past act was a gift, then no K. If giving aid to someone, you’re not in the mindset of giving a gift, so cts will assume not a gift and grant relief. 
*For estimates-if there was

*Only need “purported” consideration under option Ks, can be $1 or $500 dollars. As long as in writing and signed, any purported consideration is sufficient. You can give me $1 for right to purchase house for $25,000
*Primary purpose test- if good needs service to function (security camera that needs service of uploading surveillance video), can just be a good then an add on service K

*Revoking general offers- Need same publicity as advertisement contained to revoke, if ppl already began performance need reasonable time to finish performance

*In deciding between Gravaman vs Predominant Purpose test, Supreme Court of each state will decide which to use

Misunderstanding:

No K (b/c no manifestation of mutual assent) if parties attach a different meaning to a material term and:
- neither party knows of the other’s meaning (R § 20(1)(a)) or
- both parties know of the meaning attached by the other (R § 20(1)(b)).
· However, there is a K using the meaning of the “innocent” party (a party who does not know or have reason to know of the meaning attached by the other) when:
- the other party knows or has reason to know of the meaning attached by the innocent party. (R § 20(2))
R §20: Effect of Misunderstanding
(1) there is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and


(a) neither party knows or has reason to know the meaning attached by the other or


(b) each party knows or each party has reason to know the meaning attached by the other

(2) the manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if:

(a)  that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party or
(b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party

Raffles v. Wichelhaus- K for cotton delivery schedulued for “peerless” ship, was delivered on wrong “peerless” ship. 

· At the time ships were necessary for tracking shipment and which ship was important, so terms were a mistake and no K was formed

Unconscionability
· Procedural = Absence of meaningful choice.

Oppression = inequality of bargaining power

Surprise = Terms are hidden in the prolix.     

· Substantive = Terms unreasonably favorable to the other party.     
*Need both procedural and substantive to have a finding of unconscionability, but the more you have of one, the less you need of the other.  Known as the “sliding scale” test.    

 *Don’t need both oppression and surprise for a finding of procedural.
Once a court finds a provision unconscionable it can:

- refuse to enforce the entire K;

- enforce the remainder of the K w/o the unconscionable clause; or

- limit the application of any unconscionable clause as to avoid an unconscionable result – essentially carte blanche to rewrite K.
Illegality: (K vs. Public Policy, R § 178)
K calling for illegal actions are “void,” including:
· Gambling K/debts where gambling is illegal
· Agreements to perform a criminal act 
--  “Hit man” contracts/Punching Ides in the nose
    
      
--   K for illegal drugs
· Contracts obtained by bribery
· Release from intentional tort liability
· K with Parties who should be, but are not, licensed
*Illegality applies where license is a measure of competency (Doctors, Lawyers. Optometrists). Illegality does not apply where license is merely a revenue raising measure (Business licenses)
Effect:  Leave the parties as they find themselves, i.e., no restitution, unless the party seeking recovery:
· Has not committed a crime of “serious moral turpitude” and
· Is less blameworthy than the other (if so, in pari delicto defense).   
· Otherwise, no restitution for hit man who has “offed” the victim and has not yet been paid; or for the person who paid $10,000 to the drug dealer and didn’t get the cocaine. 
Williams v. Walker-Thomas Furniture Co.- woman in poor financial situation with large family had leases for many items of furniture at store, whose K allowed for repossession of all items when one item is defaulted on. She defaults on expensive radio and they repossess everything. She didn’t know what the clause meant, but there was no misrepresentation.
· K was unconscionable bc resulted in surprise to the party, the store knew she was not educated and still sold her expensive radio knowing she was not wealthy, and repossessing all items some of which were paid off is excessive.

Statute of Frauds: Purposes
· Evidentiary – We don’t have to trust memories. (ppl can lie or vary in testimony)
· Cautionary – People realize they are doing something important when they “sign” a written K.
· Precautionary – Avoids fraudulent transactions, like the rooster case.
See McIntosh v. Murray CPBB @ 864.
Statute of Frauds: Nomenclature
· If a K must be in writing to be enforceable, it is said to be “within” or “subject to” the SOF.  
· If a K can be enforced even if oral, it is said to be “outside” the SOF.
· If a K is within the SOF, it may only be enforced if the SOF is “satisfied.”
· Written memorandum w/ proper attributes
· Specific exceptions to SOF (e.g., estoppel, part performance, etc.)  R § 110(1).
Types of Ks within SOF in US R §110
· Contracts for transfer of an interest in land.  R §125 et seq. 
· Contracts made in consideration of marriage. (dowry)
· Contracts which, by their terms, cannot be performed w/in a year.  R §130
· Contracts where one party agrees to be the surety or guarantor for another.
· Contracts for sale of goods for $500 or more (Revised Code, $5,000).  UCC § 2-201.
· Contracts of executor to answer for debt or other duty of a decedent.
· M arriage
· Y  ear long K
· L  and K
· E  xecutor to answer for debts of decedent
· G  uaranty and surety K
· S  ales of goods $500 or over
Statute of Frauds: Effect

· If a K is “within” the SOF, then the SOF must be “satisfied” for the K to be enforceable. (if you had a deal not in writing parties don’t have to perform bc no K)
· It comes up litigation where one party sues the other for breach. The party who did not perform, i.e., the defendant, says “I didn’t have to perform b/c the K is unenforceable b/c it’s within the SOF and SOF was not satisfied.”
· Hence, if a K w/in the SOF is not satisfied, the breach of K case is over b/c no evidence of the K can be introduced.  It is in that sense a “substantive” rule of evidence.  It is either satisfied, or the “substantive evidentiary gate” comes up, and all evidence of the K and its making is admissible, subject only to the PER. 
· As such, it acts as a defense to a breach of K suit. 
· Typically it is determined at summary judgment stage.
“One Year provision” R 130- where any promise in a K cannot be performed w/in a year, must satisfy SOF

· Where any action in a K cannot be performed fully in a year, w/in SOF until one party to K completes his performance
· Reasons: if a oral K goes on for a long time it can be hard to remember details

Hypo: On July 1, 2019 P hires first year student to be her research assistant starting August 1, 2020.

· w/in SOF bc by its terms cannot be completed w/in a year

On July 1, 2019 P hires first year student to be research assistant starting June 1, 2020 for 10-week position

· by its terms cannot be performed fully w/in the year, w/in SOF

3: Employment K provides employment starts immediately for 2 yrs. Can allow either side to terminate by giving 30 days notice. 

· CA says not w/in SOF bc termination clause means under its terms, complete performance does not have to take place > 1 year after its making

4: Arizona Gov orally hires contractor to build gambling mecca. Contractor claims he was not paid in accordance w/agreement.

· Not w/in SOF. Even though will almost surely last >1 year, there is nothing in the K that calls for completion to be >1 year from making
C.R. Klewin, Inc. v. Flagship Properties, Inc.-
General Requisites of a Memorandum R 131: Unless additional requirements are prescribed by a particular statute, a K w/in SOF is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged which:

· (a) reasonably identifies the subject matter of K

· (b) is sufficient to indicate that a K has been made between parties or offered by the signer to the other party and

· (c) states w/ reasonable certainty the essential terms of the unperformed promises in the K

R 132 Several Writings: Memorandum may consist of several writings, if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction

R 136 Time of Memorandum: A memorandum sufficient to satisfy the Statute may be made or signed at any time before or after the formation of K
Crabtree v. Elizabeth Arden Sales Corp.- Employee for EA had K, with rate to increase each 6 mos. They paid him increase first 6 mos but not second. They had several writings between different parties, one of which she signed after he began working
· Held: Several writings, some with her signature, others made by her secretary, are enough to show they were all related to transaction and likely she had control over K being done

If K w/in SOF, can be satisfied by a Memorandum. Memo must be writing, signed by or on behalf of the party to be charged (by party who would otherwise want to assert the SOF defense).

· “Signed”- any symbol made or adopted w/intent to authenticate the writing as that of the signer

· must also state w/reasonable certainty the essential terms of unperformed promises in K and reasonably identify subject matter

R 138: Unenforceability, if w/in SOF is not enforceable against party to be charged by an action against him, it is not enforceable by a set off or counterclaim in an action brought by him, or as a defense to a claim by him

R 139: Enforcement by virtue of Action in Reliance: 

1. Promise by which promisor should reoanably expect to induce action or forbearance on the part of the promissee or third person and which does induce the action/forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise. Limited as justice requires
2. Factors in determining if injustice can be avoided only by enforcement


(a) availability/adequacy of other remedies


(b) 
McIntosh v. Murphy- Employee moves LA>Hawaii for year long K and is fired w/in a few months.

· Unlikely anyone would spend $ and move to Hawaii without inducement. 

· Part Performance Exception- if P begins part performance on promise, may be exception to SOF

Hypo: C lends D $4,000 on basis of oral K. Loan was ot be paid in one lump sum 2 years after making. D never paid. D alleges SOF, saying loan could not have been fully performed w/in 1 year.

· If no memorandum, check for estoppel, if no estoppel, check for part performance
SOF: Transfer of Interest in Land

· Transfer of “any interest” in land is a K w/in SOF. R 125 (sale, lease, easement, etc.)

· Some jdxs exempt short term leases

· Some jdx say “Licenses” don’t have to be in writing (allow to cross, etc)
· Can only be enforced if there is a written memorandum, signed by/on behalf of the party to be charged
· Part performance/estoppel applies R 139

· If transfer has been made, and only duty is to pay $, payment obligations are outside SOF

UCC SOF 2-201

(1) K for sale of goods price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a K for sale has been made between parties and signed by party against whom enforcement is sought or by authorized agent/broker. Writing is not insufficient bc it omits/incorrectly states term agreed upon but K is not enforceable under this beyond the quantity of goods shown in such writing
· Cmt. 1 Writing need not contain all material terms, just a base for believing that the offered oral evidence rests on a real transaction

Hypo: Writing signed by both parties provides: “Seller to sell car, 2002 Toyota Camry w/License…, to buyer for $8000, delivery on Jan 15 at seller’s house.” May seller come into ct and argue that deal was really $9000 under 2-201

· Yes, jury would ultimately decide who is right. All writing needs is “offered oral evidence has basis for real transaction in writing.” Terms may be argued if incorrect.
2: Writing signed by both parties provides that B and S have K for 10,000 light bulbs for a lighting store for $6500. Can b come and argue was really for 12,000 bulbs?
· No, special limit on quantity. Term in writing must be taken as correct. Can argue price.

Merchants Confirmatory Memorandum 2-201 (2) 

· Between merchants (both parties), 
· Written confirmation of K

· w/in reasonable time after K was made
· Memo must be sufficient against the sender
· actual receipt

· party who receives it must have reason to know of its contents
· no objection by party who receives it w/in 10 days

** main difference: under 2-201(1) needs signature, under 2-201(2) does NOT require signature, so sending party still requires signature under 2-201(1) but receiving party does not need to sign under 2-201(2)
Merchants 2-104
(1) Merchant means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill to the practices involved in the transaction

· almost every person in business world can be deemed a “merchant” (banks, universities)

Hypo: Buyer runs DVD store. Gets a merchant’s confirmatory memo from Seller confirming a deal that was never made. What if buyer doesn’t respond at all? Can he claim SOF?

· No, he loses SOF defense even though he hasn’t signed anything. Doesn’t mean he loses the lawsuit-BOP still on Seller to prove the existence of K.

2: This time B makes oral agreement w/Seller for 100 DVDs at $12/DVD. B gets timely confirmatory memorandum for 80 DVDs at $14/DVD, Bill fails to respond. Does he have SOF defense?

· No, no objection w/in 10 days.

· If S only sends 80 DVDS, may B seek to enforce K to 100 DVDS under 2-201(1) or (2)?

· No failure to respond/can’t argue quantity written in K

Statute of Frauds Exceptions under 2-201(3)

· 2-201(3)(a) Specially Manufactured Goods (holiday greeting cards)

· Goods specially manufactured for buyer and are not suitable for sales to other buyers in ordinary course of seller’s business

· Admissions

· Part Performance

· 25 states still allow estoppel under UCC, 10 don’t (CA allows, assumes estoppel was already included)
· ON exam- go w/ CA approach and allow estoppel as evasion of SOF on UCC and Restatement
· All have indicia of liability
*Admissions are freely admissible in courts on presumption you wouldn’t admit something against yourself

2-201(3)(c)- w/respect to goods for which payment is received and accepted, there is enforceable agreement as to that amount, but not any additional terms or quantities that may be at issue
