Constitutional Law.
Introduction.
Four major topics of the class:
· Judicial power
· Early interpretations of the Constitution and the Bill of Rights
· Limits on government power (14th Amendment Equal Protection and Substantive Due Process analysis)
· Separation of powers and federalism
Three approaches to the law:
· Theory: A general method and/or set of ideas for approaching a legal problem.
· Ex: How do we determine the meaning of ambiguous parts of the Constitution?
· Original intent?
· Role of precedent?
· Ex: How best to balance the powers of our federal government?
· Doctrine: Specific rules, tests, standards that guide decisions in particular legal cases.
· Ex: The way that courts apply strict scrutiny to racial classification is settled constitutional law doctrine.
· Important to know which doctrines are settled and which are unsettled!
· Political Ideology: AKA policy preferences. Positions and beliefs about government structure and policies.
· Ex: Identifying as a liberal or a democrat; preferring laws that limit access to guns.
· We don’t do this in law school. Stay outta here!
The structure of the Constitution:
· The structure of the Constitution is often used to interpret its meaning.
· Components:
· The original Constitution  
· The Bill of Rights (1st through 10th Amendments) 
· Post-Civil War Amendments (13th, 14th & 15th Amendments) 
· Amendments 16-27
· Article I establishes Congress
· Defines the method through which laws are created
· Enumerates powers vested in national government
· Tax and spend
· Commerce
· Powers over war
· Necessary and proper clause
· Imposes some limits on governmental power
· Ex: Habeas corpus
· Protects enslavement of African-Americans
· The word “slavery” is not in the Constitution
· Original Constitution does not set forth very many individual "rights"
· Rights are essentially limitations on government power
· Article II creates the office of the President
· Including:
· Method of election
· Term of office
· Succession
· Impeachment
· Defines the powers of the President
· Vesting clause (all executive powers)
· Commander in Chief
· Pardons
· Treaties and appointments (powers shared with the Senate)
· Receive ambassadors
· Take care that the laws be faithfully executed
· Not much settled doctrine in the executive power realm!
· Article III creates the Supreme Court
· Defines the Court’s original and appellate jurisdiction
· Exceptions Clause (Appellate)
· Provides for the creation of a federal judiciary
· Vests the judicial branch with jurisdiction over specific types of “cases” and “controversies”
· Federal questions, diversity, etc.
· Article IV
· Full faith and credit
· Interstate privileges and immunities
· Interstate rendition of fugitives
· Rendition of enslaved persons to slavers
· Admission of new states
· Congressional power over territory and property belonging to the United States
· Guaranty clause
· Article V
· How amendments to the Constitution may be created:
· Proposed by 
· Congress (2/3 of each House)
· Convention (on petition of 2/3 of the states)
· Then, ratified by 3/4 of the states
· Prohibited any amendments to end trade of enslaved persons until 1808
· State equality of suffrage in Senate guaranteed
· Key point: Amending the Constitution is very hard
· Article VI
· Acceptance of previously-incurred debts
· Supremacy clause
· Oath of office (no religious test)
· Article VII
· Ratification process
· Nine states ratified by 1788
· All 13 states ratified by 1790
· Bill of Rights (1791)
· 1st Amendment (protection of speech, religion)
· 2nd Amendment (right to bear firearms)
· 3rd Amendment (ban on citizens being forced to house soldiers)
· 4th Amendment (ban on unreasonable search and seizure)
· 5th Amendment (due process, right against self-incrimination, takings)
· 6th Amendment (speedy trial, impartial jury, right to counsel)
· 7th Amendment (civil jury)
· 8th Amendment (bail, cruel & unusual punishment)
· 9th Amendment (unenumerated [unlisted] rights)
· No substantive claims recognized under 9th Amendment
· 10th Amendment (reserved powers-federalism)
· There was a time when the Court didn’t recognize substantive claims here — but now, this Amendment can be violated
· Other Amendments
· 13th Amendment (enslavement prohibited)
· 14th Amendment (citizenship, due process, equal protection, privileges and immunities)
· Not a lot of case law on citizenship provision
· 15th Amendment (race/vote)
· 16th Amendment (income tax)
· 17th Amendment (direct election of Senate)
· 19th Amendment (sex/vote)
· 25th Amendment (Presidential succession)
· 26th Amendment (age/vote)
Functions of the Constitution
· Establishes the national government
· Divides power (separation of powers)
· Determines the relationship between the Federal government and the states (federalism)
· Creates limits on government power
Limits on the power of federal government
· Bill of Rights (1st - 10th Amendments)*
· 5th Amendment Due Process Clause (including non-textual equal protection component)
· 5th Amendment Takings Clause
· 1st Amendment*
Limits on the power of state government
· 14th Amendment Due Process Clause
· 14th Amendment Equal Protection Clause
· Contracts Clause (Art. I, Sec. 10)
· No State shall… pass any… Law impairing the Obligation of Contracts.
· *Incorporated to apply to the states through the 14th Amendment Due Process Clause
The federal government can only act if they are acting within the four corners of the Constitution.
· Recurring theme in Constitutional law: Which Constitutional constraints are explicit/enumerated? Which are not enumerated?
Separation of powers protects from tyranny and protects individual liberties by prohibiting certain actions by the government or making them more difficult.
· Framers conceived of the government as a government of limited power (limited by constitution) – and yet it has supreme authority over state law. (That authority is also limited.)
· Some disagreed with Madison and thought state governments were better – but Madison thought factions in the form of states would only bring divisiveness.
Part I: The Federal Judicial Power.
The Power of Judicial Review.
· Note: When the Court seems to be acting more like the political branches, they may be stepping outside their Constitutional powers.
· Why do we do what they say? They have the burden of convincing us through their opinions; if they can convince us that they at least reasoned through their opinions, and are above the fracas of the executive and legislative branches, we will invest our trust in them and follow their rulings.
What is judicial review? The power to strike down actions of legislative and executive branches when they are unconstitutional. 
· It is the power of the Court to “say what the law is.”
· Yet, other branches do have some authority to interpret the law.
· In Marbury, for instance, the Court also recognized that in the political question context, the executive has the authority to “say what the law is.”
· Jefferson and Lincoln both saw it as their duty as the executive to interpret the Constitution where necessary.
· “[T]o consider the judges as the ultimate arbiters of all constitutional questions [is] a very dangerous doctrine indeed, and one which would place us under the despotism of an oligarchy.” – Thomas Jefferson
· “[T]he candid citizen must confess that if the policy of the Government upon vital questions affecting the whole people is to be irrevocably fixed by decisions of the Supreme Court, the instant they are made in ordinary litigation between parties in personal actions, the people will have ceased to be their own rulers, having to that extent practically resigned their Government into the hands of that eminent tribunal.” – Abraham Lincoln
· The Court can rule in any case where a law is in conflict with the Constitution.
· The power is rooted in the Constitution’s limit of the legislature’s power. It is the judiciary’s role to enforce this limit.
Origin and scope of judicial review
· The Constitution is silent on the subject, but the practice was known to the Framers, who had observed it elsewhere.
· The Constitution gives states a general police power, so they generally do not need to prove action they have taken is something they have the right to do.
· One-part inquiry: Does what the state did violate civil rights and civil liberties? 
· But when the federal government acts, the action may be challenged for constitutionality. 
· Two-part inquiry:
· Did the Constitution give to the government (President, Congress) the right to do what it did?
· If so, does what the government did violate civil rights and civil liberties? 
Marbury v. Madison, 1803
· Facts:
· Nov., 1800: Jefferson wins presidential election.
· Jan., 1801: Marshall named Chief Justice by Adams, nearing the end of his term.
· Feb. 13, 1801: Congress enacts Circuit Judge Act, reducing the Supreme Court to five seats, creating 16 new circuit judgeships, and eliminating circuit riding by Supreme Court justices.
· Feb. 27, 1801: Congress enacts Organic Act of the District of Columbia, authorizing presidential appointment of 42 justices of the peace.
· March 2, 1801: Adams announces nominations of justices of the peace.
· March 3, 1801: Senate confirms the nominees; Marshall signs the commissions and sends his brother to deliver them.
· March 4, 1801: Jefferson inaugurated; Marbury’s commission not delivered in time; Jefferson orders Madison, the secretary of state, to withhold the undelivered appointments.
· December, 1801: Marbury files petition for writ of mandamus from the Supreme Court to have the commissions instated; says that Judiciary Act of 1789 gives them the power to grant it.
· 1802: Circuit Judge Act repealed.
· 1803: The Supreme Court hears the case.
· Issues:
· Did Marbury have a legal right to the commision?
· Yes – Jefferson did not have the legal right to revoke the commission, and it was not revoked when the commission was not delivered.
· Can such an act of the executive branch be struck down by the judicial branch?
· If it was a “political”/discretionary act, the act cannot be reviewed by the court.
· The check on the executive in this context is the political process itself.
· If it was not discretionary — if Jefferson was legally obligated to see the commission through — then the act can be reviewed by the court.
· Here, the delivery was not discretionary, and therefore reviewable, because Marbury had a legal right to the commission.
· Can the Court issue the writ of mandamus requested by Marbury?
· No. Even though such a writ is authorized by the Judiciary Act of 1789, that would give the Supreme Court original jurisdiction in some cases. Article III only grants the Court appellate jurisdiction. 
· And the legislature does not have the power, under the Constitution, to alter the Supreme Court’s jurisdiction.
· See: Article VI: “This Constitution. . . shall be the supreme law of the land.”
· Holdings:
· The Court has the authority to review executive actions, such as Jefferson’s revocation of Marbury’s appointment.
· The Court has the authority to review legislative action, such as the Judiciary Act of 1789.
· But, the Court did not strike down another federal law until Dred Scott v. Sanford in 1857.
· Congress cannot expand the original jurisdiction of the Supreme Court, laid out in Article III.
· Marshall was putting the executive and legislative branches in their place and asserting that the judiciary was a co-equal branch.
Judicial Review of State Acts.
Martin v. Hunter’s Lessee, 1816
· Facts: Land dispute in which one person claims to own land via inheritance from British citizen; another claims that Virginia had seized the land and given it to him. Virginia court agreed, but the Supreme Court reversed. Virginia court struck back, saying that the Supreme Court has no power of review over state courts.
· Issue: Does the Supreme Court have the power to review state court decisions?
· Holding: Yes. The Supreme Court has power of judicial review over state courts deciding federal law questions.
· The Constitution created the Supreme Court and gave them the authority to establish lower courts. What if the Supreme Court had not exercised that authority? The Court would have had no power at all – unless they had power over state courts.
· The Constitution is based on premise that state courts may sometimes prejudice litigants with their own provincial attachments, jealousies, and interests.
· If the Supreme Court did not have the power to settle federal law, it would not be uniform across the United States.
· Interpretation: This case is a lesson in Constitutional interpretation. The Court will often: 
· Either apply its prior precedent or explain standard for overturning that precedent.
· Rely on contemporaneous (18th Century) understandings of the wording of the Constitution
· Rely on the text itself and the justices’ own parsing
· Rely on the purpose of the Constitution
· The Framers were concerned state entities might be prejudiced by state government interests.
· Rely on the structure of the Constitution
· Reading between the lines
· Art. III did not require the creation of lower Federal courts, meaning the Framers intended for the Court to review state courts — after all, there might not be any lower Federal courts.
Cohens v. Virginia, 1821
· Facts: Brothers convicted in Virginia of selling DC lottery tickets. Appealed to the Supreme Court, arguing that the tickets were authorized by Congress so their actions were protected by the Constitution. 
· Issue: Can the Supreme Court review criminal cases, and any other cases where the state is a party?
· Holding: Yes. The Supreme Court can review state criminal cases and cases where the state is a party.
· We cannot fully trust state courts to adequately protect federal rights because state judges are prejudiced toward state interests, beholden as they are to the legislature for their jobs.
· Important not to have different interpretations of the Constitution across different state lines.
Cooper v. Aaron, 1958
· Key takeaway: The Supreme Court does have supreme power in interpreting the supreme law of the land, but that power is contingent upon the other branches — here, the President — enforcing the court’s decisions.
· Contrast to when Jackson ignored the Supreme Court and forced the Cherokee to march from Georgia to Oklahoma.
· Facts: President Eisenhower has been unwilling to let Arkansas officials disobey Brown v. Board of Education. Arkansas officials argued they did not have to comply.
· Holding: The Court cited the Supremacy Clause and Marbury v. Madison for the propositions that:
· The Constitution is in fact the supreme law of the land 
· The justices have the supreme power to interpret it
Constitutional Interpretation.
Major constraint on judicial power: The justices of the Supreme Court must justify their interpretations of the Constitution, and must be consistent.
Sources of Constitutional interpretation
· Primary sources
· Text of the Constitution
· All justices agree that the actual words are relevant to the inquiry
· Original Constitutional history
· What kinds of drafts were there? What were the discussions?
· Overall structure of the Constitution
· How is power divided via the structure of the document?
· Values reflected in the Constitution 
· Liberty? Freedom? Privacy? Everyone is created equal?
· Secondary sources
· Judicial precedents
Methods of Constitutional interpretation
· The list is infinite
· But there are two big-tent categories:
· Originalism
· Appeal: Constraining
· Not the black-letter rule as to how Supreme Court must interpret the Constitution.
· But could be soon, given changing makeup of Supreme Court.
· D.C. v. Heller, however, is unique in that the majority opinion is written by a justice using originalism.
· Limited in sources of meaning by definition
· Only way the Constitution’s meaning can change is via Amendment
· An originalist would never say that the Constitution meant to provide equal rights among genders, because clearly Framers did not believe that.
· Three styles:
· Originalism: Specific Intent (the seance theory): We will infer meaning based on what those who wrote it intended it to mean.
· Problem is, we know all the drafters would not even agree if they were here.
· Nearly everyone thinks that what the Framers thought is important to interpreting the Constitution. What separates originalists from the rest of the pack is that they stop reading once they figure out what tha  intent was.
· Originalism: Modified/Abstract Intent: Critiques specific intent because it doesn’t let you go anywhere — Framers definitely wouldn’t have thought a woman could be president. So we take a more general view of what these guys meant, but not too specific.
· See Stevens dissent in Heller.
· Original Meaning/Understanding (Scaliaism)
· This is what you see in D.C. v. Heller — meaning of the 2nd Amendment doesn’t come from what those who wrote it intended it to mean, but what people back then generally (or, really, scholars of the time period) would have understood it to mean.
· That’s why Scalia looks at a dictionary published in 1773.
· Nonoriginalism
· This is the black-letter rule — not limited in the sources of meaning
District of Columbia v. Heller, 2008
· The 2nd Amendment: A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.
· Heller is a D.C. special police officer. D.C. law bars possession of handguns and requires registered firearms be disassembled or trigger-locked. Heller wants to the Court to enjoin these laws.
· Issue: Does the 2nd Amendment render the D.C. gun ban unconstitutional?
· Holding: Yes.
· The 2nd Amendment contains two pieces: Prefatory clause announcing purpose and operative clause. (Other legal documents of the founding era followed this type of format.)
· Scalia judicial philosophy:
· Constitutional rights were enshrined with the scope they were thought to have when the people adopted them, and judges cannot change or diminish that scope. It does not matter if there is an epidemic of gun violence – the Court’s job is to follow the Constitution, and nothing more.
· Operative clause:
· “Right of the people" = individual right
· “Keep and bear arms" = “have weapons”
· Consults 1773 dictionary and state constitutions
· Means: The 2nd Amendment guarantee[s] the individual right to possess and carry weapons in case of confrontation.
· A pre-existing right, but not an unlimited one.
· The government may, for instance, place limitations on firearm ownership for felons or the mentally ill, or prohibit highly-unusual weapons.
· KWF says: The Constitution confers no absolute rights!
· Prefatory clause:
· Does not limit or expand scope of operative clause, only announces intent.
· “Well-regulated militia" = all able-bodied, trained men, not just members of a government-organized militia
· “Security of a free state" = security of a free national government
· (1) repel invasions and suppress insurrections; 
· (2) render large standing army unnecessary;
· (3) if men are trained in arms and organized they can better resist tyranny
· Relationship between clauses
· Tyrants had eliminated militias by taking away the right to bear arms – that was the situation that prompted the Amendment.
· But to protect against tyrants wasn’t the only reason Americans valued the right. It was simply their concern that the new government might become tyrannical, so they introduced it this way.
· Court says people back then were even more stoked about hunting and self-defense.
· KWF says: Originalism is supposed to be constraining, but Scalia doesn’t really seem constrained here. He’s going far beyond the text. 
· Majority’s methods of analysis
· Textualism
· Original meaning      
· Precedential
· Does talk about the precedential case 
· Evolutionary
· Does talk about evolution since Civil War
· Original-meaning originalism analysis
· OMO inquires into how contemporaries understood a right, and how they expressed it in the laws they created, in order to understand what the Constitution meant at the time it was ratified.
· Look to: Contemporaneous (late-18th Century) state constitutions
· Four states had similar arms-bearing provisions; all four were for self-defense purposes.
· Federal Constitution was obviously not meant to be an outlier.
· Don’t look to: Legislative history. 
· It is not relevant because this was the codification of a pre-existing right.
· Look to: Founding-era legal scholars. 
· Evinced general understanding that right to bear arms was not connected to militia service
· Look to: Post-civil war court decisions, editorials, Congressional statements.
· Precedential analysis
· United States v. Miller, decided in 1939, held that the 2nd Amendment does not protect the right to own a double-barrel sawed-off shotgun.
· It did not hold that you have to be in a militia for that right to be protected.
· Stevens dissent
· Textualism
· “A well regulated militia, being necessary to the security of a free state"
· Does three things
· IDs preservation of militia as 2nd Amendment’s purpose
· Explains that militia is necessary for freedom
· Recognizes that militia must be well regulated 
· “Bear arms” is derived from a Latin idiom meaning “to bear war equipment"
· “Keep” according to contemporaneous militia laws just meant keeping your militia weapons in your house.
· Originalism: Framers’ intent
· No indication that the Framers intended to enshrine the common-law right of self-defense
· Precedential
· Miller’s holding was that it was OK to regulate possession that has no reasonable relationship to the preservation of the militia
· Breyer dissent
· Doctrinal analysis
· Suggests adopting a standard of review a la intermediate scrutiny for whether gun regulations are Constitutional under the 2nd Amendment
· Historical note: The plaintiffs in Heller wanted the Supreme Court to adopt a strict scrutiny standard of review; no standard of review was adopted.
· Perhaps majority was wary of this type of expansion of federal government power.
Justiciability Limits.
Justiciability: Whether the plaintiff can sue or be sued in Federal court.
· Who can sue?
· When can the suit be brought?
· What subject matter can be considered?
· All are threshold requirements of justiciability.
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 Assessing justiciability.
Five justiciability doctrines
· Prohibition against advisory opinions 
· The very core of Article III, which lays out judicial power
· Doctrinal origin: Secretary of State Thomas Jefferson sent a letter to the Supreme Court asking for a foreign affairs opinion, asking whether an activity would be Constitutional. Court said nope, no advisory opinions. 
· We don’t really know if a law is Constitutional until it comes before the Court.
· What’s the rationale?
· Saves the court time – can focus on cases and controversies, it’s Constitutional mandate.
· Preserves integrity
· See Hayburn’s Case – administration wanted opinions on pensions. Court said, no, the Secretary of War would simply override us. Court did not want its legitimacy undermined.
· Beneficial to have concrete facts – they make better decisions if they have actual plaintiffs, and can get into details.
· Standing – Is this the right plaintiff?
· 5 reqs. 3 constitutional. 2 prudential.
· Constitutional; stems from interp of Art. III: P must:
· Injury: There must be a concrete, particularized, and legally cognizable harm to the plaintiff
· Causation: Harm must be traceable to actions by the defendant.
· Redressable: The relief sought must alleviate plaintiff’s injury and must be tied to the remedy sought
· **Absence of any of these means the court cannot hear the case.
· Prudential:
· Prohibition against third-party standing: Party has standing only to assert own rights
· If it happened to you, you can sue! If it didn’t, you can’t.
· Prohibition against generalized grievances: No “citizen” or “taxpayer” standing
· Congress can and does override prudential standing requirements, but not Constitutional requirements.
· Policies:
· Prevents intermeddlers/busybodies from using the court system to harass and annoy.
· Keeps court system from being overloaded.
· Gets the best litigators, with the highest stakes, into court.
· Ripeness – Is it too soon?
· Plaintiff may not present a premature case or controversy, often a consideration of when Court may rule on the constitutionality of a law before it is enforced against the plaintiff.
· Mootness – Is it too late?
· Plaintiff must present an on-going injury at all stages of litigation
· Significant exceptions:
· 1) Capable of repetition yet evading review: Applies to facts of short duration, capable of repetition as to this plaintiff (Roe v. Wade)
· Pregnancies; election.
· 2) Voluntary cessation
· Defendant stopped doing the thing, but could easily start doing it again.
· 3) Class actions
· Action may be moot as to some class members, even main plaintiff
· Political question doctrine
· Political questions are certain “topics” that are off-limits for the judiciary.
· What topics are off limits?
· Would Court want to declare the Vietnam War unconstitutional? Naw.
· Derived from Art. III
· Baker v. Carr, 1962 established a highly-discretionary test for determining whether an issue is a non-justiciable political question:
· Initial steps:
· 1) Identify the precise claim.
· 2) Determine whether the claim implicates the separation of powers.
· 3) Determine whether the ultimate authority over the claim rests in one of the political branches.
· Criteria: Six criteria for whether the topic is a political question, in descending importance:
· 1) A demonstrable textual commitment of the issue to a coordinate political department
· 2) A lack of judicially-discoverable and manageable standards for resolving the issue
· 3) An initial policy determination of the kind premised on non-judicial discretion
· 4) Expressing lack of respect for coordinate branches
· 5) Unusual need to adhere to a political decision already made
· 6) The potential for embarrassment from multiple decisions by various departments on one question
· Powell v. McCormack, 1969
· Facts: Congress refused to seat Rep. Powell because he had been “dubious with expenses.” Powell filed suit, saying he met the Constitutional requirements for being seated in the House. Article I, Sec. 2 dictates basic requirements, such as age, being from the place you represent, etc.
· Issue: Is the question of whether Powell may take his seat in the House a non-justiciable political question?
· Holding: Because the Constitution does not delegate the authority to exclude someone on the basis of any other factor besides Article I, Sec. 2, this is not a political question, and the Court can decide it.
· Goldwater v. Carter, 1979
· Facts: Carter terminated a treaty with Taiwan; Goldwater sued, saying only the Senate has the power to rescind treaties.
· Holding: Political question. Not justiciable.
· Lack of any Constitutional text giving Congress this power so nothing for the Court to interpret.
· This decision is best left to the discretion of the political branches.
· Involves foreign relations.
· Not ripe because no Constitutional impasse.
· Zivotofsky v. Clinton, 2012
· Facts: Congress passed law that Americans born in Jerusalem could list “Israel” as their place of birth. The Secretary of State declined to follow the law, having long declined to take a position on the city’s political status.
· Holding: No political question. Justiciable.
· It is the Court’s job to decide whether a statute supersedes Congressional power.
· Nixon v. United States, 1993
· Facts: Nixon was a federal district court judge who protested that he had been “tried” in the House before being removed from office by the Senate. The Constitution says the Senate has “sole power” to try all impeachments.
· Article I, Sec. 3, Cl. 6: The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmative. When the President of the United State is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.
· Holding: Political question. Not justiciable.
· “Sole power” means the Court cannot interfere.
· Entire point of impeachment proceedings was to keep out the judicial branch because of bias fears.
· Impeachment is the legislative branch’s only check against the judicial branch.
Part II. Early Interpretations of the Original Constitution.
Federalism: The division of power between state and Federal government.
· Barron v. Baltimore, 1833
· Key takeaway: Provisions of the Bill of Rights do not apply directly to limit the power of state and local governments.
· Remains good law, but effect limited by incorporation doctrine.
· Facts: Barron sued the City of Baltimore under the Takings Clause of the 5th Amendment after the city diverted water and ruined his wharf.
· 5th Amendment: “...nor shall private property be taken for public use, without just compensation.”
· Holding: The Takings Clause does not apply to the City government because the Constitution was created to govern the Federal government only.
· State Constitutions are responsible for governing state power
· Original intent of the U.S. Constitution was to limit Federal power only
Federalism and slavery.
· Irony: Original Constitution (sans Bill of Rights) protected few civil liberties, but it did protect the right of slaveowners to keep their slaves.
· Prigg v. Pennsylvania, 1842
· Key takeaway: The Supreme Court adopts view of federalism interpreting the Constitution to give Congress very broad power to protect rights of slaveholders.
· Facts: The Pennsylvania legislature passed law in 1826 prohibiting the removal of “negroes” from the state for the purpose of enslaving them. In 1832, a black woman named Morgan moved from Maryland to Pennsylvania. She was never emancipated, but her owner essentially granted her freedom. His heirs wanted her returned and sent Prigg to capture her. Prigg, convicted in Pennsylvania for violating the 1826 law, argued before Penn. Supreme Court that law violated Fugitive Slave Clause and the Fugitive Slave Act.
· Art. IV, Sec. 2, Cl. 3: No Person held to Service of Labour in one State, under the Laws thereof, escaping into another shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.
· Fugitive Slave Act of 1793: Authorized seizure of fugitive slaves and empowered any magistrate to rule on the matter. Fine of $500 against any person who aided the enslaved person.
· Issue:  Did Pennsylvania's law violate Art. IV, Sec. 2, Cl. 3?  Did the law violate the Fugitive Slave Act of 1793, as applied by the Supremacy Clause?
· Holding: Yes.
· Art. IV, Sec. 2, Cl. 3 confers a “positive, unqualified” right to own slaves that state laws cannot supersede.
· This right empowers the Congress to pass the Fugitive Slave Act, further protecting this right.
· Dissent: Nothing in the Constitution says that the right to enslave someone also gives you the right to kidnap them from another state.
· We can have a “slavery-protective” Constitution and still have laws that regulate slavery.
· Dred Scott v. Sandford, 1857
· Key takeaways:
· (1) Interprets Constitution as prohibiting any person of African descent born in the U.S from being a U.S. citizen.
· (2) Interprets Constitution as limiting Congress’ power to enact Federal laws like the Missouri Compromise because right of property in enslaved persons is protected in Constitution. Federal laws conferring freedom on anyone held as a slave in any state infringes on that right.
· Facts: Scott, a slave, escaped Missouri to Illinois; the Missouri Compromise had made all states north of 36°30’, such as Illinois, free states. Scott sued the executor of his owner’s estate, Sanford, claiming he was now free because he was on “free soil,” per Missouri Compromise.
· Holding:
· Scott was not a citizen because no person of African descent could be.
· Congress does not have the power to ban slavery because such a ban infringed on absolute right of slavers to enslave persons of African descent.
· Early discussion of issues that would surface in the future
· Federalism: States cannot create laws that contravene the U.S. Constitution
· Unlisted rights: Court colors in aspects of the right to own slaves that are not in the Constitution, foreshadowing future Supreme Court discussion of “unenumerated” rights.
· See McCullough v. Maryland – Marshall says the Constitution is not a statute – it means more than just its words.
· Dissent points out inconsistencies of the argument, saying that it’s rooted in policy.
Part III: Separation of Powers and Presidential Authority.
Constitutional clauses conferring authority upon the President and the Congress
· Art. II, Sec. 1, Cl. 1 (executive power “vesting” clause): The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same Term, be elected, as follows…
· Art. II, Sec. 2, Cl. 1 (“Commander in Chief” clause): The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the of several States, when called into actual Service of the United States; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any subject relating to the Duties of their respective Officers, and he shall have Power to grant Reprieves and Pardons for Offenses against the United States, except in Cases of Impeachment.
· Art. II, Sec. 3 (“Take Care clause”): He Shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; . . . he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.
· Art. I, Sec. 1 (legislative power “vesting” clause): All legislative Powers herein granted shall be vested in a Congress of the United States which shall consist of a Senate and House of Representatives.
· Note: Not much detail here!
Theory of inherent presidential power
· The theory: Presidents have powers that are not set forth explicitly in the Constitution, but that they have by virtue of the fact that they are the President.
· Hamilton, for instance, cited the language of the executive vesting clause: “Executive power shall be vested in a President of the United States,” and contrasted it with the legislative vesting clause, which said “All legislative Powers herein granted.” 
· Meaning Congress only gets listed powers, but President has further, unlisted powers.
· But, perhaps, inconsistent with a structural interpretation of the Constitution, which divides power and creates a system of checks and balances.
· Madison, though, said we were creating a government of limited power. If one branch gets inherited, unlimited powers – and can exercise authority not granted by Constitution – then the President is more like a king than we intended.
Assessing presidential power.
When has a President overstepped the boundaries of their power?
· It is up to Justices on the Court at the time to evaluate the facts, and make a determination relying on big cases. It’s very difficult to predict how any court would rule.
· Court can use the political question doctrine to avoid ruling altogether.
· But main test is going to be the three-zone criteria for analyzing Presidential actions set forth by Justice Jackson in Youngstown:
· Youngstown Sheet and Tube Co. v. Sawyer, 1952
· Key takeaway: Court’s assessment of whether Presidential actions exceed Constitutional authority is fact based, and can be evaluated based on three-zone criteria outlined below.
· Facts: U.S. is at war in Korea. At the same time, steelworkers are about to go on strike. Truman seizes the companies in order to nationalize them, so they can continue operating in spite of strike. The President informed Congress twice in two weeks of his action, but it took no action.
· Issue: Does the President have power if neither the Constitution nor Congress authorizes the action?
· Holding:
· Black: No.
· The president can only do what statutes and the Constitution expressly tell him to do.
· The Constitution and statutes do not give the president the authority to seize companies.
· Constitutional analysis:
· No power under commander-in-chief clause because this is not the theater of war.
· No power under take care clause – Constitution wanted Congress to legislate, and President to execute.
· **Jackson: Yes, but it does not apply here.
· **Three-zone test:
· (1) Congress expressly or impliedly authorizes the action of the President – President’s authority is at its maximum
· i.e., whether action is constitutional hinges on whether the Constitution or Federal law has implicitly or explicitly approved.
· (2) Congress has neither authorized nor denied the President’s action – President’s authority is uncertain.
· Judiciary will evaluate the facts and see if president has the authority.
· In reality, Court never says actions end up in the middle zone because they do not want to control this decision.
· (3) Congress explicitly or implicitly disapproves of the action of the President – President’s authority is at its lowest ebb.
· If action is here, the President must show they have exclusive power in this area – a very, very high burden.
· Here, action is in third category. So, action only stands if the action itself is beyond the control of Congress.
· And, since this action is aimed at supplying the armed forces, it falls under Congress’ power to “raise and support Armies.”
· **Note: Three-zone test applies in foreign affairs cases as well.
· Douglas: Yes, but it does not apply here.
· Unconstitutional because this is is a taking, which requires just compensation, and the spending power belongs to Congress.
· Frankfurter: Yes, but it does not apply here.
· Because Congress has implicitly disapproved of this seizure by rejecting laws that would have given him this power, the President cannot act.
· Vinson (dissent)
· Almost the same framework, but different fact analysis, putting this in Jackson’s zone 1.
· President told Congress what he was doing, and they said nothing, giving him a kind of implied consent.
· United States v. Nixon, 1974
· Takeaway: Executive privilege exists, but it is not absolute, particularly where it interferes with the functioning of the judicial branch and has no countervailing national interest.
· Facts: Special prosecutor in Watergate case subpoenaed tapes that contained secret White House conversations. President Nixon moved to quash the subpoena, claiming inherent presidential power to exert “executive privilege” over the tapes.
· Issue: Does the President have an “executive privilege” that extends to the withholding of these tapes?
· Court answers three Constitutional questions:
· (1) Does Nixon have the power to decide whether his own assertion of privilege is constitutional?
· No – decisions such as this are not the President’s to make, but the Court’s, because it is their power “to say what the law is.” 
· This a key judicial power case, for this reason.
· (2) Does the President have an executive privilege?
· Yes, in certain circumstances. But it is not an absolute privilege, as Nixon had claimed.
· (3) Did executive privilege apply to these tapes?
· No, the privilege does not keeping items out of a criminal trial when there is no strong countervailing national interest.
· Here, the privilege is not asserted for an important military or diplomatic reason, but it does impede the judiciary’s function.
· If Nixon could keep evidence out of a criminal investigation, that would infringe on the Court’s Constitutional power 
· Note:
· The Court does not share Justice Black’s formalistic view of power.
· Determining, as the Court does, that the President can exert privilege goes beyond the Constitution – it is inferred from the listed powers.
Allocation of Presidential power in conducting foreign affairs
· Powers related to foreign affairs as allocated by the Constitution
· Congress: Collect duties, raise and support armies, regulate trade
· President: Appoint ambassadors, commander-in-chief of army, make treaties, but only with advice and consent
· United States v. Curtiss-Wright, 1936
· Key takeaway: KWF says this case is heavily criticized and basically garbage – don’t rely on it!
· Striking in the broadness of power it says the President has.
· History cited by the court is shockingly inaccurate.
· Expresses views about the powers of the executive that are inconsistent with our understanding of presidential power
· Apply Youngstown instead – it has been applied in many foreign affairs contexts
· Zivotofsky v. Kerry, 2015
· Facts: Once again, issue is a Congressional mandate that allows U.S. citizens to state “Israel” on their passports if they are born in Jerusalem.
· Issue: Does the President have the exclusive power to grant formal recognition to a foreign sovereign?
· Holding: Yes.
· Youngstown analysis: Congress expressly disapproved of the President’s action by creating the passport mandate. That means the action is in zone three, where the President’s power is at its lowest ebb.
· But, the President’s power is exclusive and conclusive here – the “recognition power,” derived from the Reception Clause.
· Court gives no bright-line rule for when a power is exclusive – decision must be made case-by-case.
· Dames & Moore v. Regan, 1981
· Facts: Presidents started creating executive agreements rather than treaties, because treaties require senate approval, while executive agreements do not. As part of exec agreement, U.S. had promised to terminate U.S. citizen lawsuits against the government of Iran. Several hundred claimants lost their court claims, including Dames & Moore, a California engineering firm.
· Issue: Are executive agreements – just treaties without advice and consent – Constitutional?
· Holding: Yes.
· Youngstown analysis: Congress implicitly approved settlement agreements by creating a procedure to implement them, so the action is in zone one.
· Other analytical tools the Court uses:
· “Longstanding practice": The act is Constitutional because a lot of other Presidents have done it in the past.
· Supreme Court precedent: Court endorsed the practice in United States v. Pink, 1942.
· This is a narrow opinion: President does not have unlimited power to settle foreign claims, so a different fact pattern could lead to a different result.
· War powers
· What constitutes a declaration of war? When may the President use troops without Congressional approval?
· The War Powers Resolution
· Federal law passed in 1973
· The President may only use armed forces upon:
· Congressional authorization/declaration of war
· Specific statutory authorization
· After 9/11, Congress gave Bush broad authorization
· National emergency created by an attack on the United States
Check on the power of the President
· Limited immunity from civil suits
· Nixon v. Fitzgerald, 1982
· Facts: Former government official sought civil damages against former president for firing him while in office.
· Holding: President has absolute immunity from civil lawsuits for all official actions taken while in office.
· Clinton v. Jones, 1997
· Facts: Former state government official alleged that Clinton sexually assaulted her and that she was later retaliated against for rejecting the advances.
· Holding: President does not have immunity from lawsuits for acts that occurred before he took office.
· Point of immunity is to protect the President’s decision-making from the burden of civil suits – not at issue here.
· No burden on the President anyway because lawsuits like this very rarely occur.
· Impeachment
· President can be impeached by Congress for “high crimes and misdemeanors”
· Court’s involvement very limited, as discussed above.
· Voters
· Court assume this check works properly and that voters will “throw the bums out” when need be. 
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 Assessing a Presidential action.
Two-step approach to assessing the Constitutionality of a Presidential action:
· Step 1: Is an action of the president within the scope of the President’s authority/power?
· Use Youngstown analysis: 
· (1) Congress expressly or impliedly authorizes the action of the President – President’s authority is at its maximum
· (2) Congress has neither authorized nor denied the President’s action – President’s authority is uncertain.
· Nothing ever ends up here.
· (3) Congress explicitly or implicitly disapproves of the action of the President – President’s authority is at its lowest ebb.
· Zivotofsky: If President’s power is exclusive and conclusive, like the recognition power, can still exercise power in zone 3.
· Compare to Nixon, Zivotofsky, Dames & Moore
· Step 2: Does the action violate some other constitutional provision or doctrine?
· Ex: Equal Protection. If an executive order says, you cannot come into the United States if you are black, that’s facial discrimination, and if it doesn’t meet strict scrutiny, it fails Step 2.
· Could also violate separation of powers, the Bill of Rights, federalism, the 10th Amendment, etc.
Part IV: Federalism and the scope of Federal legislative power.
The Federal government is one of enumerated (limited) power and one of supreme power
· When the government does exercise its limited powers, they are superior to the powers of state governments.
The implied powers of Congress.
Art. I, Sec. 8, Cl. 18 (The Necessary and Proper Clause): The Congress shall have Power… to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.
· Not many Necessary and Proper Clause cases
· Could be read to give Congress very broad power, but that hasn’t happened in practice.
McCulloch v. Maryland, 1819
· Key takeaway: Congress has implied powers, beyond those expressly listed in the Constitution.
· Facts: Maryland tried to tax the Bank of the United States.
· Issues:
· (1) Does Congress have the Constitutional power to create a national bank?
· (2) Does Maryland have the power to tax the bank?
· Holdings:
· (1) Yes.
· Specific intent originalism: We know the Framers of the Constitution would have allowed the Bank of the United States, because they are the ones who created it the first time.
· The People created the Constitution:
· Maryland argues states can tell Congress what to do, because Congress’ power comes from the states
· No, the government was created by the People, not by the states.
· Implied powers: Nothing in the Constitution prohibits implied powers.
· The 10th Amendment did not say those powers that are not expressly given to Congress are given to the states, like the Articles of Confederation did.
· A Constitution is not a statute – it’s written with broad goals in mind, which can necessitate broad means that are not described in the Constitution.
· Necessary and Proper Clause: 
· “Necessary” means that if the end is legitimate, and within the scope of the Constitution, it is permitted by the clause.
· Not, as Maryland suggest, only what is absolutely necessary.
· (2) No.
· The power to tax is the power to destroy, and Maryland does not have that power over the Federal government.
· In fact, the state of Maryland has no power over the Federal government – only the People have that.
Express powers: The Commerce Clause.
Art. I, Sec. 8, Cl. 3 (The Commerce Clause): The Congress shall have Power… to regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.
· Unlike McCulloch, which dealt with implied powers, Commerce Clause cases interpret the scope of a textual express power of Congress.
Current law interpretation of “commerce”:
· Commerce is all aspects of business and life in the United States
· Congress may regulate commerce that has any effect on interstate commerce.
Pre-1890s commerce power: Broadly defined but minimally used.
· Gibbons v. Ogden, 1824
· Key takeaway: The oldest Commerce Clause case, but still good law.
· Facts: Dispute between Ogden, a steamboat operator working under an exclusive license from New York, and Gibbons, a ferry operator licensed to operate under Federal law. Gibbons argued the New York license violated the Federal law and interfered with Congress’ commerce power.
· Issue: What is the scope of Congress’ commerce power?
· Holding: The scope is broad because “commerce” should be defined broadly.
· Commerce is “intercourse,” including not only the interchange of commodity but, as relevant here, navigation as well.
· “Commerce among the states” includes a state’s internal affairs that have an effect in other states.
· But does not include internal affairs that have no effect outside the state. 
· The 10th Amendment does not restrain Congress’s power where, as here, Congress has a specific grant of power.
· Where the grant is specific, Congress’s power is “plenery.”
1890s – 1937 commerce power: A strictly limited commerce power
· Doctrinal underpinnings:
· Commerce defined as a stage of business separate from mining, manufacturing, and production.
· Rigid zones of activities left to the states, under the 10th Amendment. Court’s role to protect those zones.
· Interstate commerce must be affected directly.
· Inconsistent application of underlying doctrine.
· Policy, not legal rule, dictated the outcomes of cases.
· Cases:
· E.C. Knight: striking down federal law (anti-monopoly regulation of sugar refining industry)
· Carter Coal: striking down federal law (labor standards and price regulation in coal mining industry)
· Shreveport Rate Cases: upholding federal law (limiting rates charged for out-of-state lines in railroad industry)
· Schechter Poultry: striking down federal law (prohibiting child labor, minimum wage, maximum hours, labor standards in poultry industry)
· Hammer v. Dagenhardt: striking down federal law (prohibiting sale of products produced by child labor)
· Champion v. Ames: upholding federal law (making it illegal for shipping company to carry packages containing lottery tickets)
1937 – 1995 commerce power: Very broad federal commerce power
· A new, deferential standard of review for Congressional acts: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
Commerce Clause cases
· No law struck down under Commerce Clause between 1937 and 1995.
· NLRB v. Jones & Laughlin, 1937
· Facts: The NLRB charged J&L with discriminating against employees in hiring and tenure, and interfering with their ability to unionize. J&L’s shipping, mining, and manufacturing activities stretch across the midwest and eastern United States.
· Issue: Is the National Labor Relations Act, which empowers the NLRB, unconstitutional in its scope of regulation?
· Holding: No. Congress has Constitutional power under Commerce Clause to pass National Labor Relations Act.
· Not determinative that the workers here were only engaged in production – because J&L is such an expansive national presence, its acts affect commerce among the states.
· United States. v. Darby, 1941
· Facts: The Fair Labor Standards Act prevented the shipment and production of items that were produced under substandard labor conditions.
· Issue: Is the Fair Labor Standards Act unconstitutional in its scope of regulation?
· Holding: No.
· Congress’ power extends to intrastate activities which affect interstate commerce.
· The 10th Amendment is a “truism,” not an Amendment that can be violated. It was intended to reassure the states that the Federal government would not exceed its granted powers.
· It does not deprive the government of the authority to exercise its granted powers, so long as the means are appropriate and adapted to the permitted end.
· Wickard v. Filburn, 1942
· Facts: Wickard was an Ohio farmer. He was fined for exceeding the amount of wheat he was allotted to grow under the Agricultural Adjustment Act. The Act had been instituted to stabilize prices in the overall economy.
· Issue: Is the Agricultural Adjustment Act Constitutional? Can Congress regulate production of wheat not intended for commerce, but home consumption only?
· Holding: Yes.
· **Test: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
· Congress can regulate intrastate activities that individually have small effect on interstate commerce if Congress has rational basis to find a cumulative “substantial effect” on interstate commerce
· The act of not putting wheat on the market affects interstate commerce by affecting the prices consumers experience across the country.
· Whether an activity has a “direct or indirect” effect or constitutes “production or commerce” is no longer part of the calculus.
· Note: 
· Recognizes to a degree that any effort to police the line of the Commerce Clause by the judiciary end up implicating Court’s policy preferences
· Court justifies broad power to Congress by reminding that Congress is ultimately controlled by the People and their votes.
· Heart of Atlanta Motel v. United States, 1964
· Facts: The Heart of Atlanta Motel, accessible to interstate and state highways, refused to rent rooms to African Americans. Title II of the Civil Rights Act of 1964 outlawed such discrimination in public accommodations, which includes hotels.
· Issue: Does the passage of the Civil Rights Act exceed Congress’ authority to regulate commerce?
· Holding: No. Discrimination against people of color creates an effect on interstate commerce both individually and in the aggregate. “If it is interstate commerce that feels the pinch, it matters not how local the operation which applies the squeeze.” 
· Test: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
· Rational basis: Congress heard from millions who had struggled to travel; guidebook had to be created to find lodging.
· Individual experience: It interferes with the individual traveler’s “pleasure and convenience.”
· Aggregated, substantial effect on interstate commerce: These difficulties cause travelers to forgo interstate travel altogether.
· Because the commerce power is an express power, Congress does not have to justify its purpose. If the effect on commerce it seeks to address is morally-based, rather than simply commercially-based, that’s fine.
· Douglas:
· Would apply the 14th Amendment instead of the Commerce Clause.
· Section 5 of the 14th Amendment gives Congress the power to enforce the 14th Amendment, including substantive due process and equal protection.
· But in another case, the Supreme Court held that a civil rights law cannot be passed pursuant to section 5 power – Douglas critiques this precedent.
· Katzenbach v. McClung, 1964
· Ollie’s Barbecue is a family-owned restaurant in Birmingham, Alabama. It has a take-out service for African Americans but does not allow them to dine inside the restaurant. Unlike the Heart of Atlanta motel, it does not have an obvious tie to interstate commerce.
· Issue: Is Title II’s application to Ollie’s Constitutional under the Commerce Clause simply because a substantial portion of the food served there had moved in interstate commerce?
· Holding: Yes.
· Court will defer to Congress as long as there’s a rational basis.
· Congress concluded that states sell less food due to discrimination.
· Rational basis: Congress heard that fewer good had been sold across state lines because of discrimination.
· Aggregated, substantial effect on interstate commerce: Ollie’s alone may not have much of an impact on interstate commerce, but all the restaurants together in aggregate do have a substantial impact.
· Regulatory laws – Hodel v. Indiana, 1981
· Upheld federal law the regulated strip mining.
· Holding: Court may only invalidate a law enacted under the Commerce Clause when Congress lacks a rational basis to conclude that the activity considered in the aggregate has "affects interstate commerce.”
· Rehnquist criticizes the absence of the word “substantial.”
· Criminal laws – Perez v. United States, 1971
· Congress passed Title II of the Consumer Credit Protection Act, a law criminalizing violent loan sharking. Perez, criminal defendant, objects – creation of criminal law is typically a power reserved to the states.
· Issue: Does Congress’ commerce power extend to the passage of federal criminal laws?
· Holding: Yes. Congress reasonably concluded that loan sharking substantially affects the national economy, by funding interstate crime.
· Three categories of activities Commerce Clause allows Congress to govern:
· Categories 1 and 2:
· Use of the channels of interstate commerce.
· Instrumentalities, persons or things in interstate commerce.
· Category 3:
· Intrastate activity that affects interstate commerce (Lopez; Morrison; Raich)
· Stewart dissent: The Framers never intended national government to criminalize local activity under the Commerce Clause.
· New thread in the discussion: If commerce power is this broad, is there any power for the states to regulate commerce?
· Creation of crimes is traditionally a state power. That is why we have state and local law enforcement.
· Note: Case raises an important normative question – is it the Court’s responsibility to protect the sovereignty of the states?
· If yes, you might feel threatened by expansive commerce power.
1990s - the present: Narrowing of expansive Commerce Clause power
· United States v. Lopez, 1995
· Gun Free School Zones Act of 1990 makes it illegal to knowingly possess a gun at a school. Student was arrested with a gun at a school in San Antonio. He was charged with a local law until the feds came in and charged him with this. Court of Appeals held that Congress had exceeded its power in passing this law.
· Issue: Did the passage of the Gun Free School Zones Act exceed Congress’s authority under the Commerce Clause?
· Holding: Yes. Congress does not have the power under the Commerce Clause to pass the legislation.
· There are, in fact, outer limits to Congress’ commerce power.
· Three categories Congress can regulate under commerce power:
· The channels of interstate commerce.
· Instrumentalities, persons or things in interstate commerce.
· Local (intrastate) activity that substantially affects interstate commerce.
· Four highly-discretionary factors to use to consider:
· (1) Essential part of larger regulation of economic activity? If yes, Wickard applies.
· No – criminal statute, unrelated to commerce.
· (2) Is there a jurisdictional element in the crime that a prosecutor must prove? For example, that the gun traveled over interstate lines?
· No – must be explicit in the statute.
· (3) Is there a legislative finding related to the impact on interstate commerce of bringing a gun to school? Not determinative.
· No – no Congressional findings.
· (4) Is reasoning linking the intrastate activity and interstate commerce close? Or too attenuated?
· No – it is too attenuated. Too many steps between interstate commerce and regulated activity.
· Kennedy and O’Connor: It’s time to police the line between federal and state power.
· Dissent: This holding (1) ignores precedent; (2) forces Court to make fuzzy factual determinations that got it into trouble pre-1937; (3) unsettles a very settled area of law.
· Further, there is hard data showing that regulating guns affects commerce.
· KWF says: This data is empirically accurate.
· But, majority says the connection is too attenuated and not backed up by legislative findings.
· Notes: 
· Majority concerned commerce power was infinite. They knew Congress would always win under Wickard standard. So they needed to modify it.
· So long, rational basis – Court takes it upon themselves to second guess Congress’ findings related to the costs of gun violence.
· United States v. Morrison, 2000
· Key takeaway: Non-economic, criminal activities are more likely to be subject to this four-factor test for whether a local activity affects interstate commerce.
· Facts: Student was allegedly raped by Morrison at Virginia Tech. After the school failed to take serious action, she sued Morrison and the school under the Violence Against Women Act.
· Issue: Did the passage of the Violence Against Women Act exceed Congress’s authority under the Commerce Clause?
· Holding: Yes. Congress does not have the power under the Commerce Clause to pass this legislation.
· Four highly-discretionary factors to use to consider:
· (1) Essential part of larger regulation of economic activity? If yes, Wickard applies.
· No – criminal statute regulating gender-motivated violence.
· (2) Is there a jurisdictional element in the crime that a prosecutor must prove? For example, that the gun traveled over interstate lines?
· No – must be explicit in the statute.
· (3) Is there a legislative finding related to the impact on interstate commerce of bringing a gun to school? Not determinative.
· Yes – supported by findings. (But this factor is not determinative.)
· (4) Is reasoning linking the intrastate activity and interstate commerce close? Or too attenuated?
· No – connection between gender-motivated violence and employment, transit, production, etc., is too attenuated. By that logic, any kind of activity is related to interstate commerce.
· KWF says: This consideration is probably the most determinative.
· Notes: Again, majority just wants to make sure there’s some power reserved for the states.
· Gonzales v. Raich, 2005
· Facts: Raich is a California resident who uses marijuana for medical purposes, which is legal under state law. She sued the Attorney General arguing that the federal Controlled Substances Act, which makes marijuana a Schedule I drug, supersedes Congress’ commerce power.
· Issue: Does Congress have the power to prohibit intrastate manufacture and possession of marijuana?
· Holding: Yes. 
· The channels of interstate commerce.
· Instrumentalities, persons or things in interstate commerce.
· Local (intrastate) activity that substantially affects interstate commerce.
· (1) This is economic activity, so apply Wickard.
· Economic = production, distribution, and consumption of commodities.
· Here, marijuana is a commodity grown for economic purposes, just like the wheat in Wickard.
· And like Wickard, there is a rational basis to believe one person’s marijuana growing/selling can, in aggregate, have a substantial effect on interstate commerce.
· If you don’t like it, vote the bums out.
· Scalia:
· Regulation of any intrastate activity is permissible in order to regulate an interstate activity.
· He just doesn’t like marijuana.
· KFW says: Almost impossible to limit Wickard without deteriorating into policy judgments.
· Preserving Wickard standard preserves authority in Congress and keeps judges from legislating from the bench.
· NFIB v. Sebelius, 2012
· Issue: Does Congress have the Constitutional authority to pass individual mandate?
· Holding:
· Yes, but under its taxing power.
· Dicta: 
· Congress does not have the authority to pass the mandate because Congress’ authority only extends to regulation of activity.
· The mandate does not regulate pre-existing activity.
The 10th Amendment.
10th Amendment: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.
· Old interpretation: The 10th Amendment is simply a reminder that the Federal government cannot exercise powers not granted by the Constitution.
· Current interpretation: The 10th Amendment is a judicially-enforceable limitation on the Federal government that reserves certain powers for the states.
Between ’37 and ‘90s, the Supreme Court considered the 10th Amendment to be simply a reminder.
· Garcia v. San Antonio Transit, 1985
· Congress has a Constitutional power to set minimum wage and overtime provisions for state employees.
· The 10th Amendment does not limit that power.
· Court says, doctrinal rules for enforcing the 10th Amendment just force the Court to make policy decisions.
Current 10th Amendment interpretation: 
· Rule: The Federal government cannot “commandeer” states in order to enact or administer federal program
· New York v. United States, 1992 – enacting Federal law
· Facts: No state wants to deal with their own radioactive waste, so they collectively cut a deal and laid down a set of rules that forces states to handle their own waste. States couldn’t agree on having one state codify their agreement, so Congress codified it for them, as a kind of referee. One facet of the agreement is that if a state cannot provide for disposal of the waste, the state itself will take title to the waste.
· Issue: Does the “take title” provision violate the 10th Amendment?
· Holding: Yes.
· Congress cannot commandeer a state legislature.
· Legislating is an attribute of state sovereignty “reserved to the states” by the 10th Amendment.
· This makes the Federal government completely unaccountable (to the voters) for its actions.
· The Commerce Clause does not extend to allow Congress to regulate state governments’ regulation of interstate commerce.
· It doesn’t matter that the states agreed to this arrangement – the leaders of the state don’t have the authority to consent to be compelled to regulate because federalism protects individual liberties and freedom, not the liberties of the states.
· Note:
· New York concedes the Federal government has the power to regulate the waste pursuant to its Commerce power — this is NOT a step one question.
· Printz v. United States, 1997 – administering Federal law
· Facts: The Brady Act, a gun control bill, forces local law enforcement personnel to perform background checks in the interim period before the national background check system comes online.
· Issue: Does the Brady Act exceed Congress’ 10th Amendment authority by impinging on the power of state law enforcement?
· Holding: Yes. The Federal government cannot commandeer states to enact or administer federal programs.
· History: First Congress did not command state officials help enforce federal laws, it merely recommended that they do.
· Constitutional structure: Federal and state authority were meant to be concurrent; not designed to have Federal government act through the states.
· New York v. United States: Similar – and worse – intrusion upon state sovereignty. 
· Reno v. Condon, 2000
· Facts: Federal statute, the Driver’s Privacy Protection Act of 1994, prohibits states and private entities from selling personal information provided to state DMVs.
· Issue: Does the Driver’s Privacy Protection Act of 1994 exceed Congress’ 10th Amendment authority by prohibiting states from selling DMV information?
· Holding: No. Federal laws that require action from both states and private entities are not “commandeering” and thus do not implicate the 10th Amendment.
· KWF says: The fact that this decision seems policy-driven underscores the point that trying to enforce the 10th Amendment forces the court to resort to policy arguments.
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 Assessing Constitutionality of legislative acts under the commerce power.
Step 1: Does the law that was enacted fall within scope of Congress’ authority conferred by the Commerce Clause?
· Is the regulated activity economic or non-economic? Economic = “the production, distribution, and consumption of commodities.” Compare to facts in Raich – production of fungible commodity for which there is an established, lucrative interstate market?
· If economic:
· Does it make use of the channels of interstate commerce? (Darby)
· If yes, it falls under Congress’ commerce power.
· If no, keep going.
· Does it regulate or protect instrumentalities, persons or things that move in interstate commerce?
· If yes, it falls under Congress’ commerce power.
· If no, keep going.
· Does it involve intrastate activity that substantially affects interstate commerce? (See Raich)
· Evaluate: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
· Wickard: Can include items that are produced and consumed at home, so long as activity has an aggregate effect on commerce.
· Heart of Atlanta/McClung: This is a rational basis standard of review, meaning that Court’s scrutiny of whether these laws are justified will amount to no more than a speed bump.
· If non-economic:
· Four highly-discretionary factors to consider: (Lopez; Morrison)
· (1) Essential part of larger regulation of economic activity? If yes, Wickard applies.
· Did Congress have a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce”? (Answer is going to be yes.)
· (2) Is there a jurisdictional element in the law, such as in a crime that a prosecutor would have to prove?
· (3) Is there a legislative finding related to the impact on interstate commerce of bringing a gun to school? Not determinative. (Morrison)
· (4) Is reasoning linking the intrastate activity and interstate commerce too attenuated?
· Presence of guns in schools -> less productive workforce -> too attenuated (Lopez)
· Gender-motivated violence -> deter potential victims from interstate travel and employment -> too attenuated (Morrison)
· **If law meets some combination of the factors, it could fall under Congress’ Commerce Clause authority.
Step two: Does the law violate the 10th Amendment/federalism principles?
· Does the “commandeer” the state for the enactment or administration of a program?
· Compare to New York: Does it take over the state’s legislative power?
· If yes, law violates 10th Amendment.
· Compare to Printz: Does it force state agents to administer a federal program?
· If yes, law violates 10th Amendment.
· Compare to Condon: Does it regulate both state and private entities?
· If yes, it does not violate the 10th Amendment.
The Dormant Commerce Clause.
Principle: State and local laws are unconstitutional if they place an undue burden on interstate commerce.
· Only federal law can regulate commerce between the states, not the states themselves.
· Not an express power; inferred from Constitutional power of Congress to “regulate commerce among the states.”
· Threshold question: Does a state law discriminate against out-of-staters? Or does it treat in-staters and out-of-staters alike?
· If it is discriminatory, presumption is that it is not Constitutional.
· If it is not discriminatory, presumption is that it is Constitutional.
· Modern rule:
· Read the state law.
· (1) Does the law discriminate?
· Strong presumption against Constitutionality + only upheld if necessary to achieve an important purpose
· Can be:
· Facially discriminatory: Law says specific states, or other states, cannot engage in commerce.
· Philadelphia v. New Jersey, 1978
· Facts: New Jersey law prohibits importation of garbage.
· Facially discriminatory
· No legitimate purpose – simply saddles other states with the trash burden
· States can’t isolate themselves in the stream of commerce – especially because of a shared problem.
· Dean Milk v. Madison, 1951
· Facts: City ordinance imposed 5-mile limit on pasteurization plants and 25-mile limit on sources of milk.
· Facially discriminatory
· No legitimate purpose – not essential for local health, could have adopted non-discriminatory Model Milk Ordinance.
· Maine v. Taylor, 1986
· Facts: Maine banned importation of golden shiners, a fish commonly used as fishing bait.
· Upheld because of legitimate local interest – did not want to expose local fish to foreign parasites.
· Facially neutral: Doesn’t specifically say that it is discriminating.
· Apply rigorous scrutiny to facially neutral laws.
· Hunt v. Washington State Apple, 1977
· Facts: North Carolina law banned all labels except “made in the U.S.”
· Facially neutral but discriminatory effect – costs went up and values down for Washington apples
· No legitimate purpose – provides no benefit for consumers and fails to pursue non-discriminatory alternatives
· (2) Is the law non-discriminatory? (Exxon)
· Presumption in favor of constitutionality
· Struck down only if law’s burdens on interstate commerce outweigh its benefits
· Court applies a balancing test
· Exxon v. Maryland, 1978
· Facts: Maryland prohibited oil companies from owning gas stations.
· Upholding facially neutral Maryland law because it does not discriminate against out of state companies. Did not discriminate because ALL gas came from out of state.
· Congressional approval & market participant exceptions
· State law does not violate the dormant commerce clause when:
· State is acting like a market participant instead of a market regulator
· Congress approves the law
Part V: Early Interpretations of the Post-Civil War Amendments.
Short history:
· After Reconstruction collapsed in 1876, Southern states created laws that segregated and often “re-enslaved” African Americans.
· Later, in 1880s and ‘90s, Supreme Court turns 14th Amendment Equal Protection Clause into a dead letter by holding Congress lacks power to pass civil rights laws and affirming segregation in Plessy v. Ferguson.
13th Amendment: 

Section 1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.
Section 2. Congress shall have the power to enforce this article by appropriate legislation.
Tale of two Privileges and/or Immunities Clauses
· 14th Amendment Privileges or Immunities Clause: Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
· Protects the right of “federal citizenship”
· Seems like this provision would apply the Bill of Rights to the states, but Slaughterhouse Cases essentially snuffed out that possibility. 
· But the Court ultimately used the 14th Amendment Due Process Clause to apply the Bill of Rights to the states, and is also the provision through which the Court has affirmed the fundamental right to marry or the right to terminate a pregnancy.
· Art. IV, Sec. 2: The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.
· Bans discrimination against out-of-staters.
The Slaughter-House Cases, 1872
· Key takeaway: Slaughter-House Cases made the Privileges or Immunities Clause of the 14th Amendment basically null at a really key point in time.
· Facts: Butchers sued after the City of New Orleans granted a monopoly in the Crescent City Slaughter-House, requiring all butchers, etc. to slaughter their animals there for a fee. Butchers sued under the 13th Amendment, arguing involuntary servitude; the 14th Amendment’s Due Process Clause; the Amendment’s Equal Protection Clause; and the Amendment’s Privileges or Immunities Clause.
· Issue: Whether the Louisiana law violates this slew of new constitutional provisions?
· Holding: No – it violates none of them.
· The 13th Amendment was designed only for the purpose of ending “African slavery.”
· The Amendment only talks about “servitude” because drafters wanted to ensure slavery didn’t come back under a different name.
· The 14th Amendment was also intended to insure the “freedom of the slave race”
· The Privileges or Immunities Clause only protects U.S. citizenship rights, unlike the Privileges and Immunities Clause, which talks about the rights of citizens of states – fundamental rights that are protected by the states.
· U.S. citizenship rights are kind of stupid rights.
· The right of free access to seaports and subtreasuries
· Not intended to apply the Bill of Rights to the states. 
· Would mean Court would be constantly reviewing state laws – and if the Court meant to do something that dramatic, it would have simply said so.
· The Equal Protection Clause only applies to newly-freed slaves
· We have a much broader interpretation of this today
· Dissent says, why would we even pass these laws if it only gave us stuff we already had?
· KWF says:
· There is a strong, prevalent view that the Privileges or Immunities clause was meant to incorporate the Bill of Rights.
· Clarence Thomas thinks Privileges and Immunities Clause should be interpreted to have meant that the provisions of the Bill of Rights apply to the states.
· Which is fine, but he also wants to undo all of the Court’s Substantive Due Process jurisprudence, and that ain’t no trade-off a-tall.
14th Amendment Equal Protection Clause: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
The Civil Rights Cases, 1883
· Key takeaway: The initial articulation of the government action doctrine.
· Provisions of the Constitution only limit the power of the government, not individual people. (Except the 13th Amendment.)
· Facts: Reconstruction era Congress passed a law saying that all persons, regardless of race and color, are entitled access to any public accommodation. Stanley and Nichols owned an opera, and sued so they would not have to open up their accommodations to African Americans.
· Issue: Is the Civil Rights Act of 1875 Constitutional?
· Holding: No.
· Equal Protection Clause + Section 5 does not give Congress the power to regulate private action.
· Limiting the actions of the people who owned these establishments violates their right to exclude people from their businesses based on race.
· Note: Puts the Equal Protection Clause out of commission as far as protecting civil rights until the 1960s. 
· This is why Congress relies on the commerce power instead.
· Harlan dissent: 
· The 14th Amendment was intended to Congress the power to pass the laws like the Civil Rights Act.
· Section 5 gives Congress the power to enforce the whole amendment, including equal protection of the laws for all.
· Practical enforcement of the 14th Amendment should mean holding public accommodation to a higher standard than a private dinner party. In fact, certain types of businesses (like inns or theaters) are instrumentalities of the government, and are charged with duties to the public.
· Note: Court later expanded government action doctrine from the 14th Amendment to the entire Constitution (except 13th Amendment). 
Government action doctrine exceptions
· Two situations in which non-government entity could successfully be sued for violating the Constitution:
· Public function exception: The non-govt actor engaged in something that would traditionally, exclusively constitute a government activity.
· Marsh v. Alabama, 1946
· Company owns the town. Jehovah’s Witness is shut down for proselytizing in the town and sues under 1st Amendment. Court says company is acting like the government.
· Application: Ask, how much is the entity here acting like the government? Are they acting like a company town?
· Entanglement exception: Govt is so engaged with a non-government entity (affirmatively authorized, facilitated, or encouraged) that the Constitution should apply to them
· Ex: An organization that regulated high school athletes was non-government entity, but most of the employees were public school employees, government paid their salaries including pensions, they used government stationary. They were all entangled up!
Part VI: Limits on Government Power: Substantive Due Process.
14th Amendment Due Process Clause: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
Modern black letter rule
· Substantive due process limits the policy choices government can make, specifically with regard to fundamental liberty interests.
· Standards of review:
· If non-fundamental liberty interest -> rational basis review
· End is permissible as long as Court can conceive any goal not prohibited by the Constitution.
· Means are permissible as long as there is a rational relationship to that purpose.
· If fundamental liberty interest -> strict scrutiny
· End must be “compelling” goal not prohibited by the Constitution
· Means are only permissible as long as they are necessary/the least burdensome means of achieving compelling goal.
· Procedural due process: Procedures the government must undertake when taking away your life, liberty, or property.
· Notice and an opportunity to be heard.
Lochner-era Substantive Due Process.
Pre-1937, the Supreme Court protected a fundamental right to contract
· Undergirded with philosophy of social Darwinism – leave the economy unregulated and the fittest will survive
· There was, back then, an idea that judges were divining natural laws. We’ve moved to a legal realism attitude – that judges read laws and interpret text.
· Allgeyer v. Louisiana, 1897
· Facts: Law prohibited out of state insurance companies from operating in-state without a known place of business and an authorized agent.
· Issue: Does the Louisiana law violate the Due Process Clause of the 14th Amendment?
· Holding: Yes. The “liberty” mentioned in the Due Process Clause includes a right to enter into all contracts which may be proper, necessary, and essential, and this law interferes with that right.
· Lochner v. New York, 1905
· Facts: A New York law set max working hours for bakers.
· Issue: Does the New York law violate the Due Process Clause of the 14th Amendment?
· Holding: Yes. The right to make a contract is part of the liberty protected by the Due Process Clause. 
· Bakers have the right not to make the contract; but they are not wards of the state and can take care of themselves.
· Standard – a law interfering with the right to contract will only be upheld if:
· End is “appropriate and legitimate” – specifically, public health, safety, or morals. (Need proof of problem.)
· Means has “a direct relation” to that end.
· Modern critique:
· The two parties, employers and employees, are not on the same ground. It’s not realistic to say they are dealing with each other on the same level, and that a right to contract, if it even was protected, is implicated.
· Justices are motivated by policy – fearful that if states come in and start regulating labor conditions, economic progress will be lost.
· Holmes dissent:
· Gives the quintessential modern day critique – this case is being decided based on economic policy, not the law.
· Sets up post-Lee Optical perspective – if a reasonable man thinks that this is a rational means to regulate the economy, we should let it be.
· Coppage v. Kansas, 1915
· Holding: State law that facilitated union organizing struck down because it interfered with the right to contract for personal employment.
· Muller v. Oregon, 1908
· Facts: Oregon passed a law that limited women to working 10 hours a day in “any mechanical establishment.”
· Issue: Does the Oregon law violate the Due Process Clause of the 14th Amendment?
· Holding: No.
· End is “appropriate and legitimate” – women are weaker and need special protections.
· Contention supported by “Brandeis briefs.”
· Means has “a direct relation” to that end.
· KWF says: Rulings like this subjected the Court to same critiques that were made after certain Commerce Clause cases – the Court says the right is fundamental but sets it aside when it interferes with a policy they like.
· Adkins v. Children’s Hospital, 1923
· Facts: Washington, D.C. passed a law fixing minimum wages for women and children.
· Holding: The law violates the Due Process Clause. Now that women can vote, they are not as in need of protection as they were when Muller was decided.
· Weaver v. Palmer Bros. Co., 1926
· Facts: Pennsylvania consumer protection law banned comforters filled with filthy rags. 
· Holding: The law violates the Due Process Clause, because no evidence that this is actually a public health risk.
· Holmes dissent: The Court should not be second guessing policy makers on matters such as these.
· Nebbia v. New York, 1934
· Facts: New York passed law setting price controls on milk.
· Issue: Does the New York law violate the Due Process Clause of the 14th Amendment?
· Holding: No.
· New standard: Is the law unreasonable or arbitrary? Does it have “relation” to the purpose?
Modern Substantive Due Process: Rational basis review.
Abandoning the fundamental right to contract, post-1937
· West Coast Hotel Co. v. Parrish, 1937
· Facts: Washington State passed a minimum wage law for women and minors.
· Issue: Does the minimum wage law violate Due Process clause of 14th Amendment?
· Holding: No.
· Laws that are not arbitrary or capricious will be upheld.
· The Supreme Court will no longer protect a fundamental right to contract.
· United States v. Carolene Products Co., 1938
· Facts: Congress passed the Filled Milk Act, which prohibits the sale of milk mixed with oil or non-milk fat.
· Issue: Does the Filled Milk Act violate the Due Process Clause?
· Holding: No.
· Because law does not infringe on fundamental rights, it gets rational basis review.
· Unless there is no rational basis for the law – if the law is justified by a known or even a reasonably assumed fact – it will be presumed Constitutional.
· **Footnote four provides guidelines for when Constitutionality may not be presumed and stricter scrutiny may be applied.
· (1) Infringes on a specific prohibition of the Constitution, such as the Bill of Rights.
· (2) Restricts or infringes upon the political process,
· (3) Prejudices “discrete and insular minorities.”
· Williamson v. Lee Optical, 1955
· Key takeaway: Rational basis is an extremely low bar, and it will always be applied to economic regulations.
· Facts: Oklahoma state law prohibits opticians from making new glasses for people without a prescription. History showed that the state legislature had been heavily lobbied by ophthalmologists, who didn’t want to miss the opportunity to charge patients for an eye exam.
· Issue: Does the Oklahoma optician law violate Due Process clause of 14th Amendment?
· Holding: No.
· Standard: Rational basis. The means the law uses must be rationally-related to its legitimate purpose.
· Purpose: To make people get more frequent eye exams.
· Is that the real reason? Court says – we don’t care.
· Means: Forcing people to get eye exams before getting new glasses.
· Is this the best way to accomplish that purpose? Court says – we don’t care.
Incorporation.
The means by which the Supreme Court has made most Bill of Rights provisions applicable to state governments.
· Involves Court’s interpretation of the word “liberty” in the Due Process Clause. 
· Rule: Court uses selective incorporation to apply provisions of the first eight amendments to state and local governments’ power
· Said Framers of 14th Amendment didn’t intend total incorporation, would not have wanted to limit state power so dramatically
· Federalism
· Total incorporation would deprive state and local governments of autonomy 
· Total incorporation would result in too great a role for Federal courts in state and local government actions
· Rejected Justice Black’s view that 14th Amendment incorporates the Bill of Rights as a whole.
· Bill of Rights is now mostly incorporated
· Explicitly not incorporated:
· 5th Amendment grand jury indictment clause
· 7th Amendment jury trial in civil cases
· Undecided:
· 3rd Amendment quartering of soldiers
· 8th Amendment ban on excessive fines (See Timbs v. Indiana)
· Palko v. Connecticut, 1937
· Facts: Connecticut statute allowed the state to appeal criminal convictions. Palko argued that the 5th Amendment’s protection against double jeopardy should apply.
· Issue: Does the 5th Amendment’s Double Jeopardy Clause apply to the states through the 14th Amendments Due Process Clause?
· Holding: No.
· **Only rights that are a principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental apply to the states through the Due Process Clause.
· Or, “implicit in the concept of ordered liberty.”
· Meaning, only such rights are incorporated to the states
· Denial of such a right is denial of due process of law.
· Notes:
· A plaintiff’s attorney will apply this test to any “non-fundamental” right they want to argue is fundamental.
· Other iterations of the same test:
· Twining: “Tradition and history.”
· Is the privilege so critical to free government that you cannot imagine free government without it?
· In McDonald v. Chicago, the Supreme Court found that the 2nd Amendment right to own a firearm is a principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.
· Adamson v. California, 1947
· Facts: In California, prosecutors could comment upon the defendant’s choice not to testify.
· Issue: Does the 5th Amendment’s protection against self-incrimination apply to the states through the 14th Amendments Due Process Clause?
· Holding:
· No. Applies Palko and finds that the failure to protect this right does not breach the state’s obligation to give a fair trial.
· Note: This right was incorporated later in another case.
· Duncan v. Louisiana, 1968
· Facts: Duncan was charged with simple battery. (He is a black man who slapped a white man’s elbow.) In Louisiana at the time, you only got a jury trial if you were facing the death penalty. (Cheaper and quicker.)
· Issue: Is the right to a jury trial in a criminal case fundamental so that it should apply to the states via the 14th Amendment.
· Holding: Yes.
· Enunciates the test in several different ways – each one rooted in history.
· “Basic in our system of jurisprudence."
· “Fundamental to the American scheme of justice."
· “Fundamental principle of liberty and justice which lie at the base of our civil and political institutions.”
· Black concurrence:
· This test is too subjective – any judge can make the argument that a right is “basic in our system of jurisprudence.”
· Black wanted to incorporate the entire Bill of Rights, because he did not want to open the door to using the Due Process Clause to interpret the Constitution to protect any unenumerated rights.
· Notes:
· It is Substantive Due Process that creates protections for unenumerated rights, using the same test the Court used to determine whether a right should be incorporated.
· **If there were no unenumerated rights, the government could, for instance, sterilize you, and only be subject to rational basis review. 
· Thomas, Alito, and Kavanaugh think the Due Process Clause does not create protections for any unenumerated rights.
· Thomas thinks that incorporation happens via Privileges and Immunities Clause and that the Due Process Clause should not be interpreted as providing protection for unenumerated rights.
· He thinks the liberty protected by the due process clause is only physical liberty.
· This argument is undermined by the Ninth Amendment, which expressly says the rights protected by the Constitution are not limited by those that are enumerated.
· What do originalists think about the Ninth Amendment? Bork said it was like if an ink blot was spilled on the Constitution — just ignore it. 
· 9th Amendment: The enumeration in the Constitution of certain rights, shall not be construed to deny or disparage others retained by the people.
· (a) Make clear fundamental rights not limited to are not limited to the Bill of Rights and judges can find and enforce other rights.
· Current majority approach.
· (b) Precautionary language making it clear the Federal government has limited powers.
· (c) Same as answer (a) but Congress (not judges) should find and enforce unenumerated fundamental rights.
· (d) More than one of the above
· Helpful Substantive Due Process tip: Don’t think of rights protected, but of government actions that are outside the boundaries of the power conferred to it by the Constitution.
· Governments run afoul of the Constitution by using powers they are prohibited from asserting. 14th Amendment simply encompasses unenumerated prohibitions.
Reproductive autonomy.
Historical/precedential background
· Buck v. Bell, 1927
· Virginia statute authorizing forced sterilization does not violate Due Process Clause.
· Skinner v. Oklahoma, 1942
· Facts: Defendant was sentenced to a forced vasectomy for “moral turpitude.”
· Stone concurrence: Raises question of whether a due process right is implicated in forced sterilization cases.
· Note: Court is still haunted by the ghost of Lochner, so they are not eager to use substantive due process.
Griswold v. Connecticut, 1965
· Key takeaway: Lots of pithy quotes and debate, not much black letter law.
· Facts: Connecticut has a statute preventing anyone from using – or assisting another person in using – contraception. Griswold is the executive director of the local Planned Parenthood chapter.
· Issue: Does the Connecticut statute violate the Due Process Clause of the 14th Amendment?
· Holding: Yes.
· Douglas: The right implicated here “emanates” from the “penumbras” of several amendments – the 4th and 5th, for instance – which together create “zones of privacy” that are violated by the Connecticut law.
· Declines use the 14th Amendment because still wary about using Due Process to invalidate state laws willy-nilly, “sitting as a super legislature.”
· KWF says: This kind of “reading between the lines” of the Amendments is a valid, “structural” approach to Constitutional analysis. 
· But – be alert to any kind of red-zone policy analysis creeping in.
· Goldberg: Ninth Amendment protects unenumerated rights such as the right to privacy and the right to marry.
· The 14th Amendment that protects that right from infringement by the states.
· Cites Palko: Look to the traditions and collective conscience of our people."
· **Harlan:
· Reproductive autonomy is fundamental because it is crucial to the concept of ordered liberty. (Palko)
· Judicial self-restraint is key.
· The only thing keeping judges from deciding what constitutes a fundamental right based on their own policy choices.
· Use history, contemporary values, and doctrines of federalism and separation of powers as their guide.
· White:
· Does not even satisfy rational basis review.
· Precursor to Kennedy rational basis with bite?
· Black dissent:
· He would uphold law because the words of Constitution do not say that states lack the power to regulate contraception.
· Worried about Court using the 14th Amendment to become a “day-to-day Constitutional convention” – in essence, worried about a return to Lochner days.
Family autonomy.
Loving v. Virginia, 1967
· Key takeaway: Marriage (later, only “interracial marriage”) is a fundamental right protected by the Due Process Clause.
· Facts: Lovings were a couple who had gotten married in D.C. and then moved to Virginia. They were indicted in Virginia for violating the state’s ban on interracial marriages and told to leave the state.
· Issue: Does the Virginia law violate the 14th Amendment Due Process Clause?
· Holding: Yes.
· “Marriage is one of the basic civil rights of man.”
· Court compares a state law to what other states are doing, in order to see how the right at issue stands in terms of tradition and history. 
· Here, the states had been repealing such laws.
Zablocki v. Redhail, 1978
· Facts: If a person had a court order against them for missing child support, a Wisconsin law forced them to get court approval before obtaining a marriage license.
· Issue: Does the Wisconsin law violate the 14th Amendment Due Process Clause?
· Holding: Yes.
· Compelling government purpose? Yes. Ensure that child support is paid is a compelling purpose.
· Law sufficiently related to purpose? No. There are many alternative ways – such as garnering wages – that do not interfere with the fundamental right to marry.
· In fact, allowing the person to get married might actually put them in a better financial circumstance.
Michael H. v. Gerald D., 1989
· Key takeaway: A plaintiff or defendant’s success in a Substantive Due Process case largely depends on how broadly or narrowly the right at issue is defined.
· Facts: California law provides that if paternity is not challenged in 2 years, presumption is that husband of the mother is the father. Michael is the biological father – Gerald is the husband – and says he has a fundamental right to function as Victoria’s father.
· Issue: Does the Wisconsin law violate the 14th Amendment Due Process Clause?
· Holding: No.
· What is the right at issue? The right of a natural father to assert parental rights over a child born into a woman’s existing marriage of another man.
· Is it a fundamental right?
· Is it so rooted in the traditions and conscience of our people as to be ranked fundamental? (Palko) Pay attention to “the teachings of history” and “the basic values of our society.” 
· No. No other states grant this right. And there’s nothing about it in Scalia’s favorite book, “Adulterine Bastardy,” published 1836, or otherwise in our tradition.
· Strict scrutiny or rational basis? 
· Rational basis, since it’s not a fundamental right. And it skips right through.
· Footnote 6: 
· Here’s how Courts could define the scope of the right at issue:
· The current rule is that the judge just gets to decide which is more persuasive based on the facts. 
· But Scalia proposes that the interest should always be described at the most narrow/specific level possible – minimizing judicial discretion as much as possible.
· That means in Loving, the Court would have asked whether there was traditional acceptance of miscegenation, instead of marriage in general. This would have yielded a much different result.
· **Not current Court precedent.
Moore v. East Cleveland, 1977
· Key takeaway: Law governing family relatedness or family living situations will be subject to strict scrutiny.
· Facts: East Cleveland ordinance limits homes to family members. Because one of the boys in Mrs. Moore’s home did not live with his mother, the city filed a criminal charge against her for having an illegal occupant in her home. 
· Issue: Does the East Cleveland ordinance violate the 14th Amendment Due Process Clause?
· Holding: Yes.
· What is the right at issue? Freedom of personal choice in matters of marriage and family life.
· Is it a fundamental right? Yes.
· As a matter of precedent, because it is the type of right the Court has already protected.
· Also, based on history and tradition. The sanctity of the family is deeply rooted in this nation’s tradition, which extends to uncles, aunts, cousins, and grandparents.
· Strict scrutiny or rational basis? 
· Strict scrutiny, since it’s a fundamental right.
· Compelling government purpose? Yes. Preventing overcrowding, minimizing traffic are compelling.
· Law narrowly tailored to achieve this purpose? No. Whether the person living with you is your son or your grandson does nothing to address crowdedness.
Old timey cases that are still good law
· Meyer v. Nebraska, 1923
· Facts: A Nebraska law made it illegal to teach any language but English.
· Holding: Parents have a fundamental right to control the education of their children and the school their children attend.
· Pierce v. Society of Sisters, 1925
· Facts: Oregon law required students to go to public school.
· Holding: Law interferes with the fundamental right of parents to send their children to the school of their choice.
Medical autonomy.
Washington v. Glucksberg, 1997
· Facts: Washington State passed a ban on physician-assisted suicide. The plaintiffs, a group of doctors who practice in Washington, argued the presence of a liberty interest in the choice to commit physician-assisted suicide.
· Issue: Does the Washington law violate the 14th Amendment Due Process Clause?
· Holding: No.
· What is the right at issue? Freedom to commit physician-assisted suicide.
· KWF says: The plaintiff probably described it more like, “freedom to die in the manner of one’s own choosing.” 
· Is it a fundamental right? No.
· The right must be (1) deeply rooted in this nation’s history and tradition and implicit in the idea of ordered liberty such that neither liberty nor justice would exist if they were sacrificed and (2) carefully described.
· Here, history and tradition of this nation indicate, we have strongly rejected all efforts to permit it. 
· Strict scrutiny or rational basis? 
· Rational basis, since it’s not a fundamental right.
· Legitimate government purpose? Yes, strong interest in (1) preserving life, (2) integrity of the medical profession, (3) protecting vulnerable groups, and (4) avoiding involuntary euthanasia. 
· Law rationally related to that purpose? Yes, the law is “at least reasonably related” to those concerns. (Lee Optical)
· O’Connor: Would define the right more broadly – as “the right to control the circumstances of one’s death” – but the law survives strict scrutiny because narrowly-tailored to achieve the important interests 
· Stevens: Agrees that this is not a fundamental right, but that there are situations when hastening your own death might be legitimate and worthy of protection.
· Breyer: Would define the right more broadly as “the right to die with dignity."
· KWF says: Different precedent could support a different outcome. For instance, what if the Court applied “decisional autonomy” as precedent?
Sexual autonomy.
Bowers v. Hardwick, 1986
· Key takeaway: Overturned in Lawrence v. Texas.
· Facts: Georgia police officer observed Hardwick engaging in consensual homosexual sodomy in Hardwick’s own home. He was arrested pursuant to a Georgia law that made sodomy illegal.
· Issue: Does the Georgia sodomy law violate the 14th Amendment Due Process Clause?
· Holding: No.
· What is the right at issue? Freedom to engage in consensual homosexual sodomy.
· Is it a fundamental right? No.
· The right must be implicit in concept of ordered liberty.
· Strict scrutiny or rational basis? 
· Rational basis, since it’s not a fundamental right.
· Legitimate government purpose? Yes, moral and religious opposition is a legitimate.
· Lawrence opinion homes in on this, calling it “animus” – it is one of the main bases upon which this case is overturned.
· Law rationally related to that purpose? Yes, the law is “at least reasonably related” to those concerns. (Lee Optical)
· Dissent:
· Characterizes the right broadly as “the right to decide for themselves whether to engage in particular kinds of consensual sexual activity."
· To say that an activity was illegal in the past is not enough to say that a right is not fundamental.
· Idea of protection of decisional and spatial autonomy in prior precedent support the view that this is a fundamental right.
· Autonomy as to certain decisions
· Moore – the decision to live with certain family members.
· Griswold – the decision to control your family planning.
· Autonomy as to certain places
· See 4th Amendment cases – the home is sacred.
Lawrence v. Texas, 2003
· Facts: Police officer, responding to weapons disturbance call, went into Lawrence’s apartment and saw him engaged in a consensual homosexual act. A Texas law forbids two persons of the same sex from engaging in sexual activity together.
· Issue: Does the Texas same-sex prohibition violate the 14th Amendment Due Process Clause?
· Holding: Yes.
· Bowers should be overturned. Stare decisis analysis:
· Has the legal rule in the case become “unworkable” (can judges apply it)?
· Has society come to rely on the holding (detrimental reliance)? 
· Here, no detrimental reliance.
· Has the law changed to make the case obsolete?
· Have facts changed?
· Here, Bowers mischaracterized historical analysis of homosexual relationships – they got the history wrong, thus, the facts have changed.
· What is the right at issue? Freedom of sexual autonomy.
· Is it a fundamental right? Seems to be.
· Start with this: Is the activity deeply rooted in this nation’s history and tradition?
· Then: Use reasoned judgment based on precedent, including broad principles articulated by the Court in the past.
· Court considers developments around the world.
· Court also considers restriction on
· Spatial autonomy – activity happens in the home.
· Decisional autonomy – intimate conduct.
· Cf. Griswold, Moore.
· Strict scrutiny or rational basis? 
· Rational basis, even though it seems to be a fundamental right.
· Legitimate government purpose? No, moral concerns are never a legitimate purpose for government regulation. (See also Stevens dissent in Bowers)
· Bare desire to harm a politically unpopular group is never a legitimate government purpose.
· Law rationally related to that purpose? Doesn’t reach.
· KWF says: One practical effect of this ruling is that the Court can consider another law regulating sexual autonomy and apply only rational basis review.
· If you want to argue rational basis with bite, you want to argue that the law had a bare desire to harm a politically unpopular group. Extremely discretionary.
· Dissent:
· Plants the seed for future Courts to say that Lawrence didn’t apply a specific type of scrutiny, so still an open question.
· If morality isn’t a legitimate interest, can you regulate bigamy, incest, etc?
· KWF says: Protected interests can be regulated; see Roe v. Wade.
Obergefell v. Hodges, 2015
· Key takeaway: Point to this case to support idea that Constitution supports fundamental right to marriage autonomy, even if its precedent is not that strong otherwise.
· Facts: Consolidated cases brought by plaintiffs challenging laws or Constitutional provisions in their states that banned same-sex marriage.
· Issue: Do the bans on same sex marriage violate the 14th Amendment Due Process Clause?
· Holding: Yes.
· What is the right at issue? Freedom to marry.
· Is it a fundamental right? Seems to be.
· Start with this: Is the activity deeply rooted in this nation’s history and tradition? (But do not stop here! – The past should not rule the present.) 
· When appropriate, “describe it carefully" with reference to specific historical practices.
· Here, not appropriate. Why? Doesn’t say, but perhaps because of swiftly changing public opinion.
· Here, states are divided on the issue; attitudes have changed.
· Then: Use reasoned judgment based on precedent, including broad principles articulated by the Court in the past.
· Zablocki protected marriage autonomy, said it couldn’t be withheld because of failure to pay child support.
· Griswold protected reproductive autonomy.
· [Four reasons that the right to freedom of marriage should be applied to same-sex couples]*
· Decisions are fundamental to human autonomy
· Signifies important commitment
· Safeguards children and families
· Marriage is keystone of American social order
· Strict scrutiny or rational basis? 
· Rational basis, even though it seems to be a fundamental right.
· Legitimate government purpose? No, because motivated by a  bare desire to harm a politically unpopular group, which is never a legitimate government purpose.
· Law rationally related to that purpose? Doesn’t reach.
· KWF says: 
· Kennedy says the meaning of the word “liberty” was not meant to be fixed – Kennedy plants the seed for different Courts to define liberty in different ways.
· He was an individual libertarian and did not want to etch immovable standards in stone for ever.
· *Because the case is so marriage-specific, unclear whether any of this analysis can be applied to other cases. 
Reproductive autonomy.
Roe v. Wade, 1973
· Facts: Various state laws outlaw abortion.
· Issue: Do these abortion laws violate the 14th Amendment Due Process Clause?
· Holding: Yes.
· What is the right at issue? Freedom to have an abortion.
· Is it a fundamental right? Yes, but not an absolute right.
· The right must be (1) deeply rooted in this nation’s history and tradition and implicit in the idea of ordered liberty such that neither liberty nor justice would exist if they were sacrificed and (2) carefully described.
· Here, history does not prohibit the Court from finding a right to abortion, because traditionally, American law did not always outlaw abortions, and neither did ancient law or English common law.
· Strict scrutiny or rational basis? 
· Strict scrutiny, since it’s a fundamental right.
· Compelling government purpose? Yes, compelling interest in protecting women’s health and protecting pre-natal life.
· But, each of these rights becomes compelling at different points.
· First trimester – no compelling interest. Very few laws that regulate abortion will be upheld here.
· Second trimester – compelling interest in maternal health. Regulations aimed at protecting maternal health will likely be upheld.
· Third trimester – compelling interest in material health and pre-natal life. Almost any regulation will be upheld.
· Note: Abortion decision is left to the mother’s attending physician!
Planned Parenthood v. Casey, 1992
· Key takeaway: Reaffirms “woman’s right to terminate her pregnancy before viability” but modifies the legal test set forth in Roe v. Wade.
· Facts: Pennsylvania’s Abortion Control Act requires women to give informed consent; requires that they be provided with certain information at least 24 hours before the procedure; and requires them to sign statement notifying that they informed their husband.
· Issue: Does the Act violate the 14th Amendment Due Process Clause?
· Holding:
· Roe should not be overturned. Stare decisis analysis:
· Has legal rule in case become “unworkable” (can judges apply it)?
· Not at all. True, Courts have to analyze the facts in each case, but that’s what we’re here for.
· Has society come to rely on the holding (detrimental reliance)? 
· Yes. People have organized intimate relationships and defined their place in society on the basis of availability of abortion.
· Has the law changed to make the case obsolete?
· No changes in Constitutional law have left Roe v. Wade to be a sole survivor of obsolete Constitutional thinking.
· Have facts changed?
· A little – but the central finding, that the state has no compelling interest in pre-natal life before viability, is intact.
· Abandons Roe trimester framework.
· Is it a fundamental right? Yes, but not an absolute right.
· Strict scrutiny or rational basis? 
· Neither – undue burden:
· Compelling government purpose?
· Pre-viability, state has a compelling interest in maternal health and potential life.
· State may not prohibit abortion nor impose a substantial obstacle but may regulate
· Regulation ex: Make women listen to an anti-abortion speech before they have the procedure.
· Post-viability, state has a compelling interest in maternal health and life of the unborn.
· State may prohibit abortions made for maternal life and health.
Whole Woman’s Health v. Hellerstedt, 2016
· Facts: Texas law required (1) that doctor performing the procedure have admitting privileges at a hospital within 30 miles and (2) that standards for abortion clinics must match those of “ambulatory surgical centers.” 
· Issue: Do the provisions of this law constitute an undue burden under Casey?
· Holding: Yes. Each law goes beyond “regulation,” imposing substantial obstacles to abortion access before viability without conferring a medical benefit to justify them.
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 Assessing whether a law violates the Due Process Clause of the 14th Amendment.
Does the law in question violate the Due Process Clause of 14th Amendment?
· What is the right asserted?
· How should the right be described?
· Carefully. Highly discretionary.
· Broad descriptions: Griswold; Loving; Zablocki
· Narrow descriptions: Bowers; Michael H.; Glucksberg
· Dissenting view: Always narrowly; see Michael H., footnote 6.
· Is it a fundamental right?
· First: Has the Court already decided it is a fundamental right?
· Right to marry – Zablocki; Obergefell
· Reproductive autonomy/right to contraception – Griswold; Eisenstadt
· Right to define family; live with family members – Moore
· Right to interracial marriage – Loving
· Right to choose children’s schools/control student’s education – Meyer/Pierce
· Then, this: Is the activity or circumstance a principle of justice so deeply rooted in this nation’s history and tradition and implicit in the idea of ordered liberty such that neither liberty nor justice would exist if they were sacrificed? (Palko)
· Then: Use reasoned judgment based on precedent, including broad principles articulated by the Court in the past. (Lawrence; Obergefell)
· For example, consider whether the law imposes a burden on: (Lawrence; Obergefell)
· Spatial autonomy – ex: activity happens in the home.
· Decisional autonomy – ex: intimate conduct.
· Cf. Griswold, Moore.
· Or, whether it’s considered a fundamental right elsewhere in the world, or whatever other factors are relevant. (Obergefell)
· Dissenting view: Look only to tradition and history. See Lawrence dissent.
· Even if the right is fundamental, it can be limited. (Roe; Casey)
· Strict scrutiny or rational basis? 
· Strict scrutiny applies if the right is fundamental.
· Compelling government purpose?
· Typically, Court gives it to them.
· Compelling: Health of mothers and unborn babies (Roe/Casey); preventing overcrowding (Moore); payment of child support (Zablocki)
· Law narrowly tailored to accomplish that purpose?
· Not narrowly tailored: Parent-child-based housing restriction  (Moore); restricting marriage if child support owed (Zablocki)
· Fit must be tight – cannot be under or over-inclusive (Korematsu)
· Rational basis applies if the right is not fundamental.
· Legitimate government purpose? 
· Legitimate: Protecting vulnerable patients (Glucksberg); payment of child support (Michael H.)
· Not legitimate: Morality (Lawrence)
· Bare desire to harm a politically-unpopular group is never a legitimate government purpose and under rational basis, defendant will lose. This is rational basis with bite. (Obergefell)
· Law rationally related to that purpose? Wins if the law is “at least reasonably related” to those concerns, unless rational basis with bite. (Lee Optical)
· Abortion laws: Apply undue burden analysis.
· Pre-viability, state has a compelling interest in maternal health and potential life.
· State may not prohibit abortion nor impose a substantial obstacle but may regulate
· Regulation ex: Make women listen to an anti-abortion speech before they have the procedure.
· Whole Women’s Health: Cannot make it practically impossible for women to get 
· Post-viability, state has a compelling interest in maternal health and life of the unborn.
· State may prohibit abortions made for maternal life and health.
Part VII: Limits on Government Power: Equal Protection.
14th Amendment Equal Protection Clause: Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
“Separate but equal” and Brown.
Plessy v. Ferguson, 1896
· Key takeaway: Creation of “separate but equal” doctrine.
· Facts: State of Louisiana required train companies to separate passengers by race. Homer Plessy, a passenger, refused to go to black area of the train.
· Issue: Does the Louisiana “separate but equal” law violate the 14th Amendment Equal Protection Clause?
· Holding: No. 
· Just because the facilities are separate does not mean they are not equal.
· States have long had the power to segregate as part of their classic police powers.
· Classic counter-precedent – this case does not cite rules or language in the Constitution, just latent beliefs about race.
· Harlan dissent:
· The Equal Protection Clause should prohibits laws that deprive people of their rights based on race, especially “caste”-based classifications such as these.
· This law puts a “badge of servitude and degradation” upon blacks.
· Equal Protection Clause was supposed to remedy the effects of slavery.
· KWF says: This guy was definitely racist but he was able to put it aside and recognize what equal protection was supposed to mean.
· KWF says: This dissent always comes up in the context of the current debate about affirmative action/racially inclusive laws.
· Original meaning originalists don’t dwell on the wording of the constitution when they argue against affirmative action — they cite Justice Harlan, Brown, and, like, the “I Have a Dream” speech
Between Plessy and Brown
· Impact litigation was invented by Charles H. Houston of the NAACP.
· Case-by-case effort to overturn Plessy and other cases that made race-based classifications legal.
· They started by enforcing Plessy.
· If you’re saying it’s supposed to be separate but equal, test whether the facilities are truly equal.
· Missouri ex rel Gaines v. Canada, 1938
· Violates Equal Protection Clause to refuse admission to black students and pay for them to attend a law school out of state – must provide equal facilities.
· Sweatt v. Painter, 1950
· Violates Equal Protection Clause to refuse student admission to University of Texas Law School and force him to attend clearly inferior law school with no full-time faculty and no library.
Brown v. Board of Education, 1954
· Facts: The plaintiffs were African American students who wished to gain admission to the white schools in their communities. The initial lawsuit consisted of four state lawsuits and a fifth from the District of Columbia.
· Issue: Did the denial of admission violate the 14th Amendment Equal Protection Clause?
· Holding: Yes. Court relies on social science and morality – not many traces of modern Equal Protection analysis.
· One paragraph does offer Court’s analysis, but it is not the current majority rule.
· That is, no legislation should exist discriminates on the basis of race.
· Could have begun an era of robust, positive rights-based protection against race-based classifications
· Overall, however, ruling hinges on the importance of education.
· Argument not grounded in Equal Protection but in psychology of black children – an ode to education the way that Obergefell is an ode to marriage.
· But no fundamental right to education under Substantive Due Process – see Rodriguez.
· Reverse incorporation: The fifth case, Bolling v. Sharpe, was based on a 5th Amendment claim, since it was in D.C. and 14th Amendment does not apply.
· Court said there is a “non-textual Equal Protection component” in the 5th Amendment.
Transition between Brown I and Brown II
· Civil rights victories in court don’t mean shit if your client doesn’t get a good remedy
· See Brown II and U.S. v. Virginia
· Why are schools still, in 2019, segregated?
· Partially comes down to how Court meted out remedies in Brown II
· But also, in ‘70s and ‘80s, Court did act with regard to school segregation and remedies.
· The legality of modern segregation lies in the distinction between de jure segregation and de facto segregation
· Brown recognized that de jure segregation is outside the bounds of state and Federal government power.
· De facto segregation is not reachable by the Equal Protection Clause because it is not the result of explicit government action.
· Washington v. Davis: Anyone alleging a violation of Equal Protection has to demonstrate government purpose if it isn’t on the face of the statute.
· KWF says: Equal Protection analysis is based on how a law classifies, not whether it discriminates.
Brown II, 1955
· Key takeaway: Brown I is followed up with not much of a remedy – a requirement that individual schools litigate and take as much time as they need. 
· Facts: Court, in deciding Brown I, left the remedy to the lower courts. (Meaning, no order to desegregate.) We now know the Court didn’t order a remedy because the individual justices were worried about going too fast.
· Issue: What remedy is appropriate?
· Holding: Court creates a system where each school district in America has to be individually litigated.
· Court defines parameters: Admit students as soon as practicable, but, delay may be allowed if:
· Public interest – want to make sure that desegregation doesn’t cause a lot of trouble for the schools
· Burden rests on defendant schools to argue how much time is needed to comply.
· “With all deliberate speed."
· Deliberate means slow — this is an invitation to be slow.
Modern Equal Protection analysis (race).
Korematsu v. United States, 1944
· Facts: Presidential executive order forced all people of Japanese ancestry to relocate to internment camps. Korematsu was arrested for remaining in San Leandro, California after the order went into effect.
· Issue: Does the executive order violate the 5th Amendment’s non-textual Equal Protection component?
· Holding: No.
· Government actions that classify on the basis of race are subject to strict scrutiny.
· Compelling government purpose? (Calls it: “gravest imminent danger”)
· Yes – national security. Always a compelling purpose.
· Law narrowly tailored to achieve that purpose? (Calls it: “definite and close relationship”)
· Court says: Yes.
· KWF says: No! Interning all people, when not one was convicted of a crime, and some are elderly, and babies, is definitely not narrowly tailored.
· Dissent:
· Could have been more narrowly tailored if we had had some kind of process to help determine if there was any risk – we did this with Germans and Italians.
· KWF says: Carolene Products footnote 4 instructs us that such “discrete and insular minorities” are entitled to greater protection.
· Under/over-inclusive analysis: 
· Law is under-inclusive because it doesn’t include anyone who actually did anything wrong.
· Law is over-inclusive because it includes the entire Japanese-American population.
Loving v. Virginia, 1967
· Facts: Lovings were a couple who had gotten married in D.C. and then moved to Virginia. They were indicted in Virginia for violating the state’s ban on interracial marriages and told to leave the state.
· Issue: Does the anti-miscegenation law violate the 5th Amendment’s non-textual Equal Protection component?
· Holding: Yes.
· Government actions that classify on the basis of race are subject to strict scrutiny – presumption of unconstitutionality.
· Compelling government purpose? 
· No – purpose is straight-up racism.
· Court noted lower court’s language and legislative intent that the purpose of the law was to “prevent the corruption of white blood”
· Law narrowly tailored to achieve that purpose? 
· Doesn’t reach.
· KWF quotes Justice O’Connor: “Strict scrutiny isn’t supposed to be strict in theory but fatal in fact.” But the truth is, it basically is.
· KWF says: Another instance of the Court rejecting the argument that because a law applies equally to black and white people, it’s permissible. It still classifies.
Palmore v. Sidoti, 1984
· Now dissenting Equal Protection point of view – that Equal Protection incorporates a commitment to eradicating discrimination based on race.
Facial gender classifications.
Development of modern gender quasi-suspect classification
· Jane Crow cases – facial gender classifications upheld on the basis of rational basis.
· Bradwell v. Illinois, 1872: The Supreme Court upheld a prohibition on women from practicing law, rejected Privileges or Immunities argument.
· Goesaert v. Cleary, 1948: The Supreme Court upheld law prohibiting women from being bartenders unless bar owned by their father or husband. Applied a form of rational basis.
· Hoyt v. Florida, 1961: The Supreme Court upheld law automatically exempting women from jury service so they could stay at home and tend to the family. The Court applied rational basis review.
· Impact lawyers reframe laws that “protected” women: “Not a pedestal, but a cage.”
· Reed v. Reed, 1971
· Key takeaway: First time the Court invalidated a gender classification, but using rational basis, so activists keep litigating.
· Facts: Idaho law created a hierarchy of categories eligible to be appointed estate administrators. If there are two people eligible in any category, and one is a man and the other a woman, the man becomes administrator.
· Issue: Does the gender-tiebreaker law violate the 14th Amendment Equal Protection Clause?
· Holding: Yes.
· Court applies rational basis – presumption of Constitutionality.
· Legitimate government purpose? 
· No – purpose was to give the job to men, who were seen as more capable of administering the estate. That’s an arbitrary purpose.
· Law rationally related to that purpose? 
· Doesn’t reach.
· Frontiero v. Richardson, 1973
· Facts: Wife, a member of the armed services, wanted to claim her husband as a dependent for the purpose of receiving benefits. But a military policy stated that a woman could not claim her husband as a dependent unless he depended on her for at least half of his income. Meanwhile, a man could claim his wife as a dependent in any circumstances.
· Issue: Does this federal military policy violate the 5th Amendment’s non-textual Equal Protection component?
· Holding: Yes.
· Brennan plurality: Strict scrutiny should apply because of the fundamental similarities between the way women and African Americans have been treated. Frontiero factors:
· (1) History of classification used for purposeful discrimination
· Denied significant rights like right to bring lawsuit, serve on a jury, be the legal guardian of your own children, etc.?
· (2) Immutable characteristic
· A physical quality about you that you were born with and cannot change?
· (3) Political powerlessness
· Difficult to attain protection through the election/political process?
· Compelling government purpose? 
· No. Administrative convenience doesn’t rise to the level of “compelling” – maybe legitimate, but does not justify this classification.
· Law narrowly tailored to achieve that purpose? 
· No. No showing from the government that it’s even more convenient to do it this way.
· Powell: Very hesitant to create a new suspect classification, “with all of the far-reaching implications of such a holding.”
· Craig v. Boren, 1976
· Key takeaway: Main case where Court deals with a facial gender classification and applies intermediate scrutiny.
· Facts: Oklahoma statute prohibits the sale of beer to men until the age of 21, but women can buy it at the age of 18. Oklahoma said that 2% of males in the age group were arrested for DUIs, and only .2% for females.
· Issue: Does the gender-based beer law violate the 14th Amendment Equal Protection Clause?
· Holding:
· Yes. Facial gender classifications trigger intermediate scrutiny.
· No presumption of Constitutionality or unconstitutionality.
· Important government purpose? 
· Yes – enhancement of traffic safety is an important purpose.
· Law substantially related to achieving that purpose? 
· Government fails to show the law fits the purpose. The difference between 2% arrests for males and .2% for females – calls it “an unduly tenuous fit.”
· KWF says: On intermediate scrutiny, you probably need more than one statistic that can go either way in order to win.
· Dissent:
· The Equal Protection clause does not include language limiting the government’s power to use gender classifications.
· Also concern that three standards makes it a little too confusing.
· United States v. Virginia, 1996
· Key takeaway: Adds “exceedingly persuasive justification” element to purpose inquiry under intermediate scrutiny.
· Facts: The Virginia Military Institute (VMI), a state university that prides itself on rigorous physical and mental training and the “adversative method,” does not admit women. After the Fourth Circuit ruled that the school had violated the Equal Protection Clause, the school proposed a separate program for women located at a nearby liberal arts college.
· Issue: Does the Virginia policy of excluding women violate the 14th Amendment Equal Protection Clause?
· Holding: Yes.
· Facial gender classifications trigger intermediate scrutiny.
· Important government purpose? Justification must be exceedingly persuasive and cannot perpetuate women’s legal or economic inferiority.
· VMI’s justifications:
· Unique benefit of a single-sex education
· Diversity of educational offerings
· Adversative method would have to change
· Court says: Not exceedingly persuasive – it’s an after-the-fact rationalization, not a justification. This isn’t rational basis – Court won’t just accept any justification you hand out. It must be based on a real difference and you have to back it up.
· On the other hand – classifications based on a real difference, intended to compensate women for discrimination they suffered in the past, do have an important purpose and likely to be upheld. That’s not the case here.
· Law substantially related to achieving that purpose? 
· Doesn’t reach.
· What about Virginia’s remedy – the separate women’s institute?
· Separate but equal is not good enough. See Sweatt v. Painter.
· Orr v. Orr, 1979
· Key takeaway: Nice fact pattern for under-/over-inclusiveness analysis.
· Facts: Alabama statute provides that husbands, but not wives, are required to pay alimony upon divorce.
· Issue: Does the Alabama alimony law violate the 14th Amendment Equal Protection Clause?
· Holding: Yes.
· Facial gender classifications trigger intermediate scrutiny.
· Important government purpose? 
· Yes – providing for needy spouses is an important purpose.
· Law substantially related to achieving that purpose? 
· Already have hearings to determine need, so no need to use sex as a proxy for need. And law is actually under-inclusive – what if a husband has a need? That means there are needy spouses who are not getting the assistance they need.
Non-suspect classifications.
Railway Express Agency, Inc. v. New York, 1949
· Key takeaway: This is basically the Lee Optical of Equal Protection.
· Facts: New York City ordinance said you cannot advertise on a vehicle for a business unless you own it, and the vehicle is regularly engaged in the type of business it advertises. Plaintiff argued they were being discriminated against.
· Issue: Does the New York ordinance violate the 14th Amendment Equal Protection Clause?
· Holding: No.
· Rational basis applies if the classification is not suspect.
· Legitimate government purpose? 
· Yes, mitigating traffic is a legitimate government purpose.
· Law rationally related to that purpose? 
· Yes, this could, in theory, and that’s good enough. The law might be totally irrational – Court does not care.
· Lochner era taught the Court to avoid policy judgments like this at all costs.
Age classifications.
Massachusetts Board of Retirement v. Murgia, 1976
· Key takeaway: Court discusses Frontiero factors and Carolene Products footnote 4 and finds that age is not a suspect classification.
· Facts: Massachusetts law forces state police officers to retire at the age of 50. Murgia was a state police officer who, at the age of 50, was forced to retire despite being in “excellent” physical condition.
· Issue: Does the Massachusetts mandatory retirement law violate the 14th Amendment Equal Protection Clause?
· Holding: No.
· Should age be a suspect classification? Applies Frontiero factors:
· History of purposeful discrimination?

· Some, but not enough to justify a protected category.
· Immutable trait?
· Yes, but we all get there at some point.
· Politically powerless?
· No, in fact probably the most politically powerful group there is.
· “Distinct and insular minority in need of extraordinary protection”? (Carolene Products)
· No – we all get to that age at some point. 
· Rational basis applies if the classification is not suspect, and law easily passes.
Rational basis with bite.
City of Cleburne v. Cleburne Living Center, 1985
· Key takeaway: Court applies rational basis, but plaintiffs win.
· Facts: The Cleburne Living Center is the name of a planned group home for the mentally disabled. Pursuant to a city regulation, the center had to apply for a special permit for that type of business before it started operating, and the permit was denied.
· Issue: Does a law requiring special permit for mental disabilities violate the 14th Amendment Equal Protection Clause?
· Holding: Yes.
· Should mental disability be a suspect classification? Applies Frontiero factors:
· History of purposeful discrimination?

· Yes, but the antipathy has ended.
· Immutable trait?
· Cannot win this.
· Politically powerless?
· No – lots of political support for this group, some of which has exerted power on the legislature.
· Rational basis applies if the classification is not suspect.
· Legitimate government purpose? 
· No. The government’s purpose is (1) concern negative attitudes from neighbors; (2) location near school and floodplain; (3) size of home.
· Court says: All of this just reflects your true purpose – irrational prejudice. This is rational basis with bite.
· Law rationally related to that purpose? 
· Doesn’t reach.
· Dissent: Court actually does apply a heightened standard of review – it just doesn’t declare mental disability to be a suspect class.
· Meaning mental disability cases will have to be litigated on a case-by-case basis based on the facts, rather than having all-encompassing law preventing discrimination against the mentally disabled.
Romer v. Evans, 1996
· Key takeaway: Important rational basis with bite case.
· Facts: An Amendment to the Colorado Constitution, passed by the people, bans local governments from creating any law that prohibits discrimination against LGBT individuals  took away cities’ abilities to protect LGBT from discrimination.
· Issue: Does the Colorado Amendment violate the 14th Amendment Equal Protection Clause?
· Holding: Yes.
· Rational basis applies if the classification is not suspect. Court does not apply Frontiero factors or Carolene Products to determine if it is.
· Legitimate government purpose? 
· No. The government says its purpose is to support the freedom of association of landlords and employers.
· Court says: No. That purpose is “born of animosity.” Such a “bare desire to harm a politically unpopular group” can never be a legitimate government purpose.
· Law rationally related to that purpose? 
· Doesn’t reach.
· KWF says: This holding is limited to just this fact pattern.
· (1) Does not recognize sexual orientation as a suspect classification.
· (2) Majority particularly perturbed that the affected group could not seek help directly from legislators but were required to amend the Constitution.
· It’s very hard to get a new status created, especially if there’s already precedent. So if there’s status, argue rational basis with bite and focus on the facts.
· Dissent says that the other side is asking for special rights.
· The Court is rejecting this argument – history and reality illustrates why these groups need special protections.
Citizenship status/alienage classifications.
14th Amendment Equal Protection Clause: Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
· The Equal Protection Clause protects persons, not just citizens.
· Laws that classify on the basis of citizenship are generally subject to strict scrutiny.
· The Court concluded that the aliens are a discrete and insular minority because of the history of discrimination and the fact that you can’t change it yourself.
Government function exception
· Foley v. Connelie, 1978
· Facts: Foley is a non-citizen living in the country as a permanent resident. He applied to be a New York State trooper, but a New York statute requires members of the force to be citizens of the United States.
· Issue: Does the New York statute violate the 14th Amendment Equal Protection Clause?
· Holding: No.
· Positions of employment that involve discretionary decisionmaking or execution of policy that substantially affect members of the political community can be limited to citizens.
· We want people who substantially affect the polity to be a part of the polity.
· Cops, like governors, etc., wield an “infinite amount of discretionary power.”
· In these situations, apply rational basis. The law easily survives rational basis.
· Dissent says quite a stretch to associate police officers and governors in terms of discretionary power.
· Ambach v. Norwich, 1979
· Holding: Like police officers, teachers have such a high degree of decisionmaking and responsibility power toward the polity that they should also be members of the polity.
· Also applies to:
· Voting
· Political office
· Jury service
· Bernal v. Fainter, 1984
· Holding: No exception to strict scrutiny for notary public, because they do not have discretion or make policy or perform responsibilities that go to the heart of representative government.
Facially-neutral laws and the exclusionary purpose requirement.
Washington v. Davis, 1976
· Key takeaway: The case that introduces the exclusionary purpose requirement and shuts down what was a completely viable and reasonable claim that Equal Protection required governments to justify policies with unjustifiable exclusionary effects.
· Facts: The District of Columbia’s written test for police officers, Test 2, excluded a disproportionately high number of African American applicants. 
· Issue: Does the D.C. police policy violate the 5th Amendment’s non-textual Equal Protection component because of its exclusionary effect?
· Holding: No.
· Laws that are not discriminatory on their face must have a discriminatory purpose in order to face strict scrutiny.
· Here, the plaintiff could not show a discriminatory purpose, so the law faced only rational basis review.
· Note: Court is concerned that this would open up almost any law to the argument that it violates the Equal Protection Clause, and the Court would have to hear them all.
· Dissent says: What? Is that too much justice for ya?
How to prove an exclusionary purpose.
Personnel Administrator of Massachusetts v. Feeney, 1979
· Key takeaway: To have an exclusionary purpose means to select a course of action because of its effect on an identifiable group, not in spite of it.
· Facts: Massachusetts has an absolute preference for hiring veterans to be civil servants. Feeney, a woman, is always number one for a promotion, but veterans keep getting the jobs. The rule has an extreme exclusionary effect on gender, because 98% of veterans are men, and they always get the jobs.
· Issue: Does the absolute preference for veterans violate the 14th Amendment Equal Protection Clause?
· Holding: No.
· The law is subject to rational basis review only, because it does not have an exclusionary purpose.
· In order to show an exclusionary purpose, you must show the law was created because of its adverse effect on the group, not in spite of it.
· Court says the actual classification here is on the basis of veteran status, not gender.
Village of Arlington Heights v. MHDC, 1977
· Facts: MHDC applied to the Arlington Heights for a rezoning of a 15-acre parcel so it could build 190 units of low- and moderate-income housing. 
· Issue: Did the rezoning denial violate the 14th Amendment Equal Protection Clause?
· Holding: No.
· MHDC did not show that exclusionary purpose was a motivating factor in the rezoning denial.
· How do you prove exclusionary purpose? **Not an exhaustive list
· Extreme statistical proof (not dispositive)
· Ex: A pattern inexplicable by anything but race?
· Deviation from procedure/events leading up are suspicious
· Ex: Land suddenly been rezoned when the town learned of MHDC’s plans?
· Decision inconsistent with typical priorities
· Ex: Typically the town approves all rezoning applications, but are deviating here because the occupants will be African American?
· Legislative or administrative history
· Ex: Contemporaneous statement showing intent to exclude?
· KWF says: You need smoking gun.
· So, the denial proceeds to rational basis review.
· Note: Plaintiffs do not need to show that exclusionary purpose was the only purpose, or even the primary purpose.
Geduldig v. Aiello, 1974
· Facts: California does not consider pregnancy to be a disability for the purpose of qualifying for state disability insurance.
· Issue: Does the California policy violate the 14th Amendment Equal Protection Clause?
· Holding: No.
· The law classifies on the basis of whether the applicant is pregnant or not – not a suspect classification.
· So, the policy proceeds to rational basis review.
· Legitimate government purpose? 
· Yes, in saving money Coverage of pregnancy-related disabilities is extremely expensive and would drain the fund.
· Law rationally related to that purpose? 
· Yes, it does save money.
· KWF says: Physical characteristics (like pregnancy) are not proxies for exclusion on the basis of a suspect/quasi-suspect classification.
· KWF says: Court’s approach is anti-classification – not anti-racial hierarchy, or anti-discrimination.
· Meaning this body of law doesn’t necessarily help “discrete and insular minorities,” it just creates rules for permissible classifications, and those rules apply even when you’re classifying for the purpose of conferring a benefit.
Affirmative action.
Key point: Under current law, any gender and race-based policies are treated as facial gender and racial classifications that trigger intermediate and strict scrutiny – even those that provide benefits.
Gender-based affirmative action
· Rule: Apply intermediate scrutiny.
· Califano v. Webster, 1977
· Key takeaway: Court applies strict scrutiny to affirmative action law, finding remedying past discrimination to be an important government purpose.
· Facts: The Federal government calculates your social security check based on how much money you made before you retired. Women can subtract their three lowest-earning years from the equation.
· Issue: Does that policy violate the 5th Amendment’s non-textual Equal Protection component?
· Holding: No.
· The law classifies on the basis of gender, so intermediate scrutiny applies.
· Important government purpose?
· Yes. Compensating for past economic discrimination.
· Law substantially related to achieving that purpose?
· Yes. The law puts money directly back in women’s pockets to compensate for the discrimination.
· Irony: It becomes better for gender rights advocates to have intermediate scrutiny rather than strict scrutiny, because it makes it easier to have affirmative action laws.
Race-based affirmative action
· Rule: Apply strict scrutiny and force defendant to provide strong basis in evidence of discrimination they hope to remedy.
· McCleskey v. Kemp, 1987: 
· Plaintiffs argued death penalty procedure disproportionately affects African Americans. Court finds no exclusionary purpose because the law was not adopted because of race, only in spite of race. Applies rational basis, law upheld.
· Richmond v. J.A. Croson Co., 1989
· Key takeaway: Any effort to consider race for purpose of inclusion in a contractor context are going to fail 99% of the time.
· Facts: Richmond passed the Minority Business Utilization Plan, which required city contractors to subcontract with at least 30% business that were more than half minority-owned. The City had found that, despite a 50% African American population, only .67% of contracts went to minority-owned businesses.
· Issue: Does the Richmond plan violate the 14th Amendment Equal Protection Clause?
· Holding: No. 
· Because it is a facial racial classification, apply strict scrutiny.
· Compelling government interest?
· Court says – next time, bring more specific evidence to that minority business owners have been passed over.
· Law narrowly tailored to that purpose?
· Almost impossible to tell, because Court doesn’t understand the scope of the problem without more evidence.
· But – probably not, because it applies to any minority-owned business.
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 Assessing whether a law violates the Equal Protection Clause of the 14th Amendment.
Does the law in question violate the Due Process Clause of the 14th Amendment?
· How does the law classify?
· Does it facially or non-facially classify on the basis of a suspect classification?
· If facial, proceed to heightened standard of review.
· If non-facial, must prove exclusionary purpose.
· Proxies such as pregnancy will not be considered facial classifications. (Geduldig)
· Exclusionary purpose means the action was taken because of its effect on the group, not in spite of it.
· Arlington Heights factors:
· Pattern otherwise inexplicable?
· Sudden, suspicious change in procedure?
· Change in overall policy?
· Legislative history?
· Is it a suspect classification?
· Race, alienage, citizenship -> suspect
· Gender, legitimacy -> quasi-suspect
· All others -> non-suspect
· To argue a class should be suspect, argue:
· Frontiero indicia of suspectness
· History of discrimination? (Stereotypes)
· Politically powerless?
· Immutable characteristic?
· Carolene Products, footnote 4 – class is a discrete and insular minority and it is the government’s job to protect them.
· What standard of review? (Impt: Laws that have a “benign” purpose are still subject to the coordinate standard of review based on how they classify.)
· If suspect, use strict scrutiny. Presumption of Unconstitutionality.
· Is there an compelling government purpose?
· Is the the action narrowly-tailored to the purpose?
· No under or over-inclusiveness.
· If quasi-suspect, use intermediate scrutiny. No presumption.
· Is there an important government purpose? For gender, also ask: exceedingly persuasive justification? (Virginia)
· In Virginia, the State had important purposes, but the Court said they were after-the-fact justifications.
· Is the the action substantially related to the purpose?
· Orr: Women-only alimony not substantially related to purpose of providing for needy spouses; could have had hearings.
· Craig: Lowering drinking age for women only not substantially related to purpose of traffic safety.
· If non-suspect, use rational basis. Presumption of Constitutionality.
· Is there a legitimate government purpose?
· A bare intention to harm a politically unpopular group is never a legitimate government purpose. Such an intention may be inferred. (Romer)
· Is the action rationally-related to the purpose?
· Very loose fit – unlimited under- and over-inclusiveness allowed (Railway Express)
