Constitutional Law Outline
TAKING THE TEST
Note: How to take the exam. Look at every fact pattern on the exam as a limit of government. Always look for the government action or power, and analyze if that’s constitutional. 

Before considered the text of the Act, should consider the principles of federalism, federal law and legal precedent
ANSWER FORMAT:

1. ISSUES 

a. “the issue is if [name of act or action] is within the powers of the [name of clause or amendment] of the constitution”. 

2. RULES 

a. “as a rule…” “as a general rule,” “the majority rule…” “the rule from______” “in law, the court has ruled…”

3. ANALYSIS 

a. “here” “in this case” “In the matter at hand”

b. For going in a different direction:

i. “on the other hand” “Alternatively”

c. Emphasize additional facts:

i. “in addition…” “Moreover…”

4. CONCLUSION

a. “In my view…” “for the reasons discussed above…” “accordingly…” “because (important rationale” the court shoud…”

SAMPLE SCORE MATRIX

Maximum Points (30)

Law (15 pts)

· Accurately states applicable law, lists all elements/factors if relevant

· Includes applicable law, some vagueness

· Has some of the applicable law, incomplete or not well stated

· Inaccurate law, elements missing

Analysis (10 pts)

· Thoroughly uses facts, shows application, very good depth of analysis

· Uses some facts, shows some application, good depth of analysis

· Limited use of facts, application is conclusory

· Poor use of facts, not well-connected to legal rules, more recitation than analysis

Additional Considerations (5 pts)

· Answer well organized, uses answer format well

· Demonstrates understanding of theory underlying legal rules

· Addresses counterarguments

· Presents novel/creative argument or use of facts
1. Theories of Constitutional Interpretation

	THEORY
	A general method and/or set of ideas for approaching a legal problem (“originalism” is a THEORY of constitutional interpretation)

	DOCTRINE
	Rules that guide decisions in particular legal cases (applying the “strict scrutiny” test to racial classifications is settled constitutional law DOCTRINE)

	POLICTICAL IDEOLOGY
	Positions and beliefs about gov’t structure and policies (personally identifying as a “liberal” or “democrat”


OVERVIEW OF THE CONSTITUTION

There are different parts to the constitution

· The original constitution doesn’t include the articles. 

· The Bill of Rights was not originally part of the constitution. These are the 1st through 10th amendments. 

· This was created to please and appease anti-federalists. 

· Then there were the post civil war amendments: 13,14,15.

· Then more—Amendments 16-27. 

What are the functions of the constitution? 

· It establishes a national government. 

· 3 branches of federal government.

· Executive, Congress, Judicial

· It divides powers (separation of powers).

· Determines relationship between federal government and states (federalism).

· The federal government cannot act without a power given to it by the constitution. 

· Limits powers of government. 

· Protection of individual rights

Article 1

· Creates the legislative branch
· House or Representative and Senate
· Defines the method through which a measure may be enacted into law
· Bicameralism, Presidential Signature or Veto, Veto Override
· Enumerates the powers vested in the national government
· Tax & Spend (general welfare & common defense)
· Commerce
· Powers over War
· Necessary & Proper Clause
· Imposes certain limits on the exercise of governmental power
· Habeas corpus (among others)
· Protection of enslavement of African-Americans
Article 2

· Creates the office of the President of the United States
· Method of election
· Term of office
· Succession
· Impeachment
· Defines the powers of the President
· Vesting clause (all executive powers)
· Commander in Chief
· Pardons
· Treaty & Appointments (shared w/ Senate)
· Receive Ambassadors
· Take care that the laws be faithfully executed
Article 3

· Creates the Supreme Court
· Defines Court’s Original & Appellate Jurisdiction
· Exceptions Clause (Appellate)
· Provides for the creation of a federal judiciary (power to Congress)
· Vests the judicial branch with jurisdiction over certain “cases” and “controversies”
· Federal Questions, Diversity, etc.
Article 4

· Full Faith and Credit
· Interstate Privileges & Immunities
· Interstate rendition of fugitives
· Rendition of Enslaved Persons to Slavers
· Admission of new states
· Congressional power over territory and property belonging to the US
· Guaranty Clause
Article 5

· Amendment process
· Proposed by Congress (2/3 of each House)
· Convention (on petition of 2/3 of the states)
· Prohibited any amendments to end trade of enslaved persons until 1808
· State equality of suffrage in Senate guaranteed
Article 6

· Acceptance of previously incurred debts
· Supremacy Clause
· Oath of office (no religious test)
Article 7

· Ratification process
· Nine states ratified by 1788
· All 13 states ratified by 1790
Bill of Rights

· 1st Amendment (speech, religion)
· 2nd Amendment (rt to bear arms)
· 3rd Amendment (quartering of soldiers)
· 4th Amendment (search & seizure)
· 5th Amendment (due process, takings)
· 6th Amendment (speedy trial, impartial jury)
· 7th Amendment (civil jury)
· 8th Amendment (bail, cruel & unusual punishment)
· 9th Amendment (unenumerated rights)
· 10th Amendment (reserved powers)
Other Amendments

· 13th Amendment (slavery prohibited)
· 14th Amendment (citizenship, DP, EP & PI)
· 15th Amendment (race/vote)
· 16th Amendment (income tax)
· 17th Amendment (direct election of Senate)
· 19th Amendment (sex/vote)
· 25th Amendment (Presidential succession)
· 26th Amendment (age/vote)
CREATING JUDICIAL REVIEW
Marbury v. Madison: Create Judicial review of executive and federal actions. 
· What’s it about?  
· John Adams tried to retain power for the federalists by attempting to pack the courts with federalists (which after appointed had life tenured jobs). The commissions to the judges were signed but some not delivered because once Thomas Jefferson took over the president, he ordered his secretary of state, James Madison, not to deliver outstanding commissions. Marbury was to become Justice of the Peace, but never received his commission. So he sued to for the writ of mandamous.
· Outcome

· In this case, the court ends up saying that having the signature and seal was enough to enforce the actual creation of the judge position and that it does not require delivery. 
· There ultimately was no remedy for Maburry though, because the grounds for which Maburry brought the action, the Judicial act of 1789, was deemed unconstitutional by the court, as it purported to extend the jurisdiction of the Supreme Court that was given by Article III. Based on the Act of 1789, then there would be original jurisdiction of the supreme court. However based on article 3 of the constitution, that makes it a conflict of the constitution as it only has appellate jurisdiction. Ipso, petition was denied. 

Why is Marbury v Madison so Significant? 

1. Creates authority for judicial review of EXECUTIVE actions (failure to deliver Marbury’s commission unconstitutional)
2. interprets Article III of Constitution (Congress cannot expand original jurisdiction of Sup Ct). Establishes that Art. II is the ceiling of federal CT jdx
3. establishes authority for judicial review of LEGISLATIVE actions                                                                                 (declares a federal law—Judiciary Act of 1789—unconstitutional) 
How Was Judicial Review created in Marbury v. Madison?  created this judicial authority by not using it in Maybury. It was established but not used, until Dred Scott. At this point it was known and accepted. 
The Power of the Courts

· Is there any way for a Judicial judgement to be enforced? No, not really. 

· How are they enforced today? Or by the legislative trying to find some mechanism… 
· Courts can choose what they want to hear to maintain their own power. 

When a President hasn’t abided by the Supreme Court (Trail of Tears):

· Andrew Jackson v. Cherokee people:  There was a gold rush and Americans took the Cherokee land in Georgia. Justice Marshall made a decision that the land belonged to the Indians, not Americans. President Andrew Jackson did not abide and said John Marshall has made his decision. Now let him enforce it. This led to the Trail of Tears. John Ross Represented the Cherokees. His wife, Quinta Ross was buried in little rock Arkansas and died along the trail. 4k People died on the trail of tears. 

Martin v. Hunters Lessee: Established authority of SC to review state actions
· Facts:

· US had entered into an agreement with England that protected British citizens who owned land in the US. However in this case, there was a dispute about weather land owned by a British person named Lord Fairfax, who had passed it on to Martin, had been seized by Virginia prior to that agreement being formed. 

· The US Supreme Court issued a writ of error and reversed the state courts holding, thus allowing for Marting to get the land via the inheritance. This prompted Virginia to declare the Supreme Court lacking authority to review start decisions. 

· Question: Does the Supreme Court have the ability to review State Court decisions?

· Holding:

· The constitution allows congress to create lower federal court. If they weren’t created however, the supreme court would only be able to hear those cases that fall under original jurisdiction, unless they could also hear State cases. 

· There needs to be something else other than the lower federal courts. That something must be the decision of state courts. 

· Says that State Judges are no less learned or honorable that Federal, but that State prejudices, jealousies, and interests may obstruct  justice.

· Judges are elected in most cases. Have allegiance to who appointed you. 

· Finally, for uniformity, the federal government should be able to hear the cases to administer the law across all states uniformly. 

What does Martin v. Hunter’s Lesse do? 

· Extends power of judicial review to state decisions

· Gives 3 rationales for extending judicial review to state CT decisions:

· If supreme CT could only hear original jdx cases and congress did not exercise discretion to create lower federal CTs then supreme CT would have no job

· State CT judges are more likely to be biased

· Get jobs differently than federal judges – not life terms

· May have state’s interest in mind

· Salary can be modified

· Uniformity across nation as to what federal law is and what constitution means

Cohens v. Virginia- Affirms courts powers to review state decisions
· Facts:

· Two brothers were convicted of selling illegal lotto tickets in the district of Columbia in Virginia. They sought review in the Supreme Court because they believed the federal law prevented their prosecution. Virginia argued that the Supreme Court had no authority to review state court decisions.
· Question: Can the Supreme Court review State cases?

· Holding:

· Yes the Supreme Court can hear State cases, reaffirming Section 25 of the Judiciary act. 

Supreme Court Invalidating State Laws/ 796-798 (massive Resistance Note)
· States still may resist laws and rulings created by the Federal Courts. An example of this is the reaction to Brown v. Board of Education (1955), which forced schools to desegregate. 
· COOPER V. AARON (1958): Governor called in the Arkansas Nation Guard to keep Black people out of it’s schools after the Brown ruling and an order to desegregate in the 1957-1958 school year. The court declared that the constitutional rights of the respondents are not to be sacrificed or yielded to violence and disorder per the Governor. The court also invoked Marbury to respond to the claim that the Federal Courts were not allowed to rule on State issues. However, the Governor resisted, bringing in his troops, and not allowing the “Arkansas 9” to attend, forcing President Eisenhower to call in Federal Troops to enforce. The takeaway is that the judicial branch doesn’t have the power to enforce, though the executive and congress may. Another Key Takaway is executive and legislature MUST follow the supreme CT rulings and what the CT interprets to be the law IS the law.
· Goss v Board of Education (1964)—Voluntary transfer, Griffin v. Country School Board (1964)- schools can’t close rather than desegregate – Green v. Country School Board (1968) – No freedom of choice plans. 

General Info on the Judicial Branch

· Least potent branch, known as the “least deadly” (cant move troops)

· It is Antidemocratic.. not voted. No Elected we have our jobs for life. 

Constitutional Interpretation

Approaches to Constitutional Interpretation *know the differences between 1 and 3. 
1) Originalism-Specific Intent

2) Originalism-Modified/Abstract Intent (this is when you ould inform the framers.)
3) Original Meaning/Understanding (Scalia)

4) Tradition

5) Process-based Theory

6) Aspirationalism

7) Textualism

8) Pragmatic

9) Purposive

10) Structural

11) Values-Based

12) Precedential/Doctrinal

Primary Methods
· 1) text of the Constitution
· 2) original constitutional history
· 3) overall structure of the Constitution
· 4) values reflected in the Constitution
Secondary Methods (Likely how the exam will go)
· Judicial precedents
· What the Supreme Court says is the law. 

Ways to interoperate the Constitution:

· Originalist: the view that “judges deciding constitutional issues should confine themselves to enforcing norms that are stated or clearly implicit in the written constitution.”
· Puts a limit on what the court can review (judicial review). 

· Some say that originalism is better because it keeps it in the box. They don’t exert as much power. 

· However, there were conflicting points of view within the framers. And also there is likely a way to interoperate things however you want to find them even with the Constitution. 

· Non-Originalist: the view that courts could go beyond that set of references and enforce norms that cannot be discovered within the four corners of the document. 

· This view exists because some people believe that the constitution should be able to grow with society as society changes morally and technologically.

· Constitution can evolve by interpretation.
· It is possible to interpret the constitution to protect rights that are not expressly stated in the constitution.
The Big Debate: A pro originalist would say that if there isn’t a rule from the constitution on a topic, it leaves it to the state or congress, in which case the majority gets to decide. The critics would say that democracy is not all about the majority rule and the government and congress is set up such that the views and rights of a minority are not trampled on by a minority. 

Originalism (3 types):
· Specific Intent

· Determine the meaning if we had the ability to know what the framers meant (what did you specifically intend). 

· If they didn’t think of something (and we know this), then whatever law a state would be indeed constitutional. You don’t interoperate things that weren’t thought of. This is very limiting. 
· Modified/ Abstract Intent: Abstract intent is the method of considering what framers would have intended if the modern question was posed to them.
· Meaning/ Understanding (Scalia): What individuals of the time understood the constitution to mean AT THAT TIME. 
Textualism

· Strict textualism ( literalism
· Originalism is not the same as textualism. A pure textualist would rely only on the words. 

Evolutionary approaches

· Constitution can evolve

· Posner – pragmatic judging. Pragmatic judging emphasizes the need to include a more diverse set of data and claims that law is best thought of as a practice that is rooted in the specific context at hand, without secure foundations, instrumental, and always attached to a perspective.
· Non-originalists

Precedential/doctrinal 

· When you are NOT interpreting a matter of first impression (new legal matter)
· USE THIS ON EXAM – cite to precedent

DC v. Heller : STRICT SCRUTING FOR 2nd AMENDMENT RIGHTS.. REALLY LIMITED TO HANDGUNS
· Facts:

· THE LAW: DC requires residents to keep lawfully owned firearms unloaded and disassembled, bound by a trigger lock unless they are located in a place of business or are being used for lawful recreational activated. 

· Question: Weather the DC’s prohibition on the possession of usable handguns violates the second amendment in the Constitution. 

· Petitioner’s have different view points: Heller says 2nd amendment is the right to have arms for any purpose (including home defense), DC states that the 2nd amendment pertains only to arms for the purposes of a militia. 

· Holding:

· The court holds that the Second amendment applies to individuals, not a military.  They use the following techniques of interpretation:
· Textual

· Original Meaning

· Prefatory and Operative clauses

· Keep and Bear Arms

· Precedential

· Looks to other documents like the amendments. 

· James Madisons concioncous Objector Draft: . The court says you can’t derive meaning from something that didn’t make the cut. We don’t know why it didn’t. 

· Given the history, which was to prevent tyranny

· Evolutionary principles

· The court holds that the Second Amendment is not unlimited, meaning it cant be any weapon in any manner for any purpose. But they say a ban on the handgun, the most popular method to defend a home, doesn’t pass constitutional muster. 

· Court addresses issue of gun violence, saying there are regulations to help with this, but the constitution naturally takes some policy choices off the table. 
· MAJORITY OPINION
· Textual, original meaning, precedential, evolutionary
· DISSENT – STEVENS

· Textual, originalism (framer’s intent), precedential
· DISSENT – BREYER 
· Doctrinal analysis, pragmatic judging

What the 2nd Amendment Says

· “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”

What Heller was looking for: 

· A new interpretation of the Second Amendment, and to have a review of gun legislation under “Strict Scrutiny.” – Strict Scrutiny means there would be a presumption of unconstitutionality. 

· And then also wants the second amendment right to apply to individuals not a militia. 

How the 2nd Amendment was originally viewed: 

· The 2nd amendment made sense in the time of the framers but didn’t have a modern interpretation. Prior to DC v. Heller they would not be a review of if laws were constitutional, but also wouldn’t be a restriction on the type of arms. 

· Previously it was thought to be an old amendment that didn’t have any modern bearing.
Outcome from DC vs Heller: Handguns are the floor for the 2nd amendment. The rest is open to debate. 

EARLY INTERPRETATIONS OF THE BILL OF RIGHTS
Applying the Bill of Rights to the States, Text pp. 517-520;  
Individual Liberties: Constitution, minus the Bill of Rights, have few individual liberties enumerated. 
· The bill of rights was created to quell the fears that there wasnt adequate protections. However, any non-enumerated right is up to the states to decide. 

· It is assumed that something not listed is not limited by the federal government. 

· There have been issues brought over time that ask if the BOR applies to state and local governments. The supreme court answered that question with the 5th amendment in Barron v. Mayor in (1833). 
What the 5th Amendment Says: “No person shall be . . . subject for the same offense to be twice put in jeopardy of life or limb, nor shall be compelled in any criminal case to be witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”
Barron v. Mayor: Constitution does not apply to state or city actions. Barron v. Mayor & City Council of Baltimore: the amendments to the constitution were intended as limitations SOLELY on the exercise of power by the US gov’t and are NOT applicable to the legislation of the states
· Facts: Barron sued the city for altering his property making it too shallow for boats, without just compensation in violation of the 5th amendment which prohibited the government from seizing land. 

· Question: Do the amendments apply to the state and local governments? This case said no. 

· Holding:

· Court says that each state establishes its own constitution for itself, enumerating the powers of its particular government. The framers allowed for this because each state would be best suited to create its own legislation for its own situation. 

· Court decides that the States have the powers around the BOR, and therefor, the BOR’s only apply to the federal government. Therefore the court ruled that it was not an infraction against the BOR. . 
Does the Bill of Rights Directly Limit Action of State vs. Fed Governments?

No, see Barron v. Baltimore. BOR only directly affects federal powers. 
Early Federalism, Substantive Due Process Issues, and the Protection of Slavery by the Constitution and the Supreme Court

The Original US Constitution

Protects few Individual Civil Rights and Liberties but does strongly protect rights of slavers to enslave

Slavery Protecting Provisions of the U.S. Constitution

· Art. I, §2, Cl. 3–providing that an enslaved man to count as three-fifths of a person in determining representation in the U.S. House of Representatives
· 3/5ths rule was actually good for Slaves… as it meant that the south had fewer reps in congress than having counted for 1. 

· Art. I, §9, Cl. 1–prohibiting enactment of any federal law abolishing trade of enslaved persons
· Art. IV, §2, Cl. 3–prohibiting the emancipation of persons whom slavers claimed to be their property and requiring the delivery of persons to the persons to whom labor was “due”
Example of Federalism issue: Do State Liberty laws violate  U.S. Constitution? They can per Prigg. 
SCOPE OF NATIONAL POWER: THE FUGITIVE SLAVE CLAUSE  & CONGRESS’ ENFORCEMENT OF FUGITIVE SLAVE LAW 
Prigg v. Pennsylvania: The Supreme Court declared it unconstitutional for a State to pass a law that prohibited the use of force to recover a slave. They said because of the Fugitive Slave Clause, that an owner is protected in every state to recover property. This is a state law that is budding up against federal law. ‘
Dred Scott v. Sanford (1857):

· Missouri Compromise: Gave all states annexed north of 36 degree 20 latitude line no power of slavery, everyone south the option. However in Dred Scott v. Stanford, this was declared unconstitutional. The Dred Scott case was a lynchpin for the Civil War. 

Dred Scott v. Sanford (1857): (SC claims African Americans are not Citizens)
Dred Scott (1856) Majority decision: All persons of African descent, whether enslaved or free, are excluded from national citizenship and cannot assert their rights in federal court
Federal law restricting the expansion of slavery into territories is unconstitutional because it violates the substantive property rights of slaveholders protected under the Fifth Amendment due process clause

· Facts: Scott was a slave who was taken to Illinois, a free state. After his owner dies, Sanford was administering the slave owners estate. Scott sued Sanford in deferral court, basing jurisdiction on diversity of citizenship and claimed his residence in Illinois made him a free person. 

· Question: Can a free slave, who’s ancestors were brought to the country as slaves, become a free member of the political community? Court said no. 

· Holding:

· Court says not to conflate the rights within a state vs the rights across the union. Because one has the rights in a state does not make the rights of a union. 

· Case only has to do with those people who’se ancestors were slaves. 

· The court goes on to say it is their role to only interoperate what the framers said. 

· So they hold, Dred Scott was not a citizen of Missouri within the meaning of Constitution. They hold that the Missouri compromise was unconstitutional and it is therefore void and inoperative. If It was not so, any slave would runaway seeking to be free in non slave holding states. 
Dred Scott (1856) justice curtis, dissenting

Justice John McLean dissented, writing that there was no basis for the claim that blacks could not be citizens. He argued that Scott was not a citizen was "more a matter of taste than of law". 
After Dred Scott

· This lead to the Civil War. Expansive approach to the interpretation of presidential power by Lincoln laid ground for Emancipation Proclamation
· Even after the emancipation proclamation, the southern states essentially did everything they could to discriminate against freed slaves, prohibiting interracial marriage, requiring separate schools, etc. 

· New Amendments were created:

· 13th Amendment: Prohibited slavery. 

· 14th amendment overruled Dredd Scott. Also states no State shall deprive any citizen of the privileges or immunities of citizenship. These were essentially a numity however. 
The Privileges & Immunities Clauses (Art. IV vs. 14th Amend)

14th Amendment:  “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

The U.S Constitution has two Privileges & Immunities Clauses Art IV, sec. 2 P&I Clause (“comity clause”)
· Bans discrimination against out-of-staters

14th Amend P&I Clause
· Protects rights of “federal citizenship”

· Saenz v. Roe: Protected a right to travel between states. Not explicitly stated in the PandI, but was affirmed by the slaughterhouse cases. The travel includes the ability to become a citizen of any state. 
· Most believed that P and I’s could show intent to protect fundamental rights from state and local interference. 
· There is a strong case to be made that the privileges and immunities are possessed by all citizens, however this was foreclosed upon in the slaughterhouse cases. 

Butchers Benevolent Association of New Orleans v. Crescent City Live stalk Landing and Slaughter House Co. : Privledges and Immunities clause does not get the BOR to apply to the states. 
· Facts: Seeing a huge surplus in cattle in Texas, Louisiana legislature gave a monopoly to the slaughterhouse business for the city of New Orleans to the Crescent City Livestock Landing and Slaughter House Company. Several Butchers brought suit for:

· Restriction created involuntary servitude, deprived them of their property, without the due process of law, denied them equal protections of the laws, and abridged their privileges or immunities of citizens

· Question: Does the 13th, 14th, and 15th amendments apply to state legislation or simply federal law? Answer is no and the butchers lose.  

· Holding:

· Held that the 13th amendment and 14th amendment were created specifically out of African slavery, thought may apply to any kind of slavery. 

· Ultimately says though, that if the constitution actually meddled in what states could legislate, that would leave the door for them to question every piece of legislation possible. However, when it is so different to change the structure, the basic status of ta US citizen, that is what is protected. 

· The courts take on the 13th amendment is more narrow than the modern interpretation of the 13th amendment. 

· Then looks in to Due Process: Says not a deprivation, it’s the states decision. 

· Equal Protection: Because it’s not a racial issue, it does not apply. 

· Justice Field Dissenting: Basically, said living in a state is living in the US, and therefore a state cannot tread on the protections giving by the federal government and that the amendments apply to the states. 

Outcomes from the Slaughterhouse Cases:

· Overarching point.. the privileges and immunities clause does not make federal law apply to the states.
· They have, however, been interoperated to apply, not directly to the state governments through the world liberty  (via incorporation) in the due process clause. 

· P and I’s are interoperated to really only mean access to the seaports, things like that.  It protects a very small set of rights. 

· INVOLUNTARY SERVITUDE.. in a modern contact.. gives congress power to pass the legislation that makes people not able to work under contracts that are of lower level in quality than other ethnicities. 

· Something that will be on the test: There is no state action require for any laws yet  the 13th amendment is the exception, it may be invoked by personal conduct. 
· In the modern equal protection covers race, gender, orientation, etc. 

· The supreme court though has interpreted Liberty as protecting unlisted rights that are un-innumerated. 

· The privileges and immunities clause from the 14th amendment became essentially a nullity from the slaughterhouse case… we cite maburry… to say we have to listen to what the court said. And for 130 years the clause has basically only meant access to seaports. 

How has Ct made most Bill of Rights provisions applicable to state gov’ts? not via P&I Cl) “incorporation” via 14th Amend Due process Clause  

National Origin Scrutiny:

· Strict Security for Discrimination Based on Race and National Origin

· RACIAL CLASSIFICATIONS WILL ONLY BE ALLOWED IF THE GOVERNMENT CAN MEET THE BURDEN OF DEMONSTRATING THAT THE DISCRIMINATION IS NECESSARY TO ACHIEVE A COMPELLING GOVERNMENT PURPOSE. 

· The Supreme court first articulated the test or discrimination in Koreamatsu v. United States which allowed for the Japanese Internment camps during WW2. 

· The Supreme Court requires STRICT SCRUTINY for racial or natural origin discrimination. 

· To Prove Race or Natural Origin discrimination:

· Either on the face of the law (explicitly discriminates)

· Or if neutral on the face may be proven though showing discriminatory impact. 

13th Amendment Section 1.
· “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.”

Section 2.
· “ Congress shall have the power to enforce this article by appropriate legislation.”
I. Limits on Governmental Power

Federalism:  

Key Federalism Questions:

· How important is the protection of state sovereignty?
· Should it be the role of the judiciary to protect states power or should this be left to the political process?
Intro to Scope of Congressional Authority & The Necessary and Proper Clause, Text pp. 115-129;  
· Congress and the States

· Basic principle of the Constitution is that Congress may act only if there is express or implied authority in the constitution, whereas states may act unless the Constitution prohibits the action. 

· The 10th amendment declares “The powers not delegated to the United States in the Constitution are reserved to the States respectively or to the people. 

· States do not have enumerated powers. Their powers are limitless.. There can be only be limits on state governments through their own constitution. 

· When evaluating constitutionality, there are two questions:

· Does Congress have the authority per the Constitution to legislate? 

· If so, does it coloate another Constitional provision?

Scope of the Federal Legislative Power

· About Chief justice Marshall:

·  Would buy wine by the barrel .. one of the fellas.

· John marshall had scrubbed the court of politics.. forced unanimous decisions..

· Flecher v. Peck: Georgia sold a bunch of land for a cent and a half. Can the legislature take back property that it sold to investor? This land had been a public trust and the first legislature had given it away.

· Marshall was a land speculator. For Marshall the right of ownership of private property was a G-d given right. If the legislature could void the contracts, all of congress would be undermined. So this was protection of the entrepreneurial spirit. It’s a protection of private property. This was also about protecting minorities from majorities. 

· Marshall extended contract protection to public and private contracts. 
Introduction: Congress and the States

· Basic principle of gov’t is that congress may only act IF there is EXPRESS or IMPLIED authority in the constitution where a state may act UNLESS the constitution prohibits it

· Two step approach to assess constitutionalist of federal law (act of congress):

· Is the law enacted to accomplish an “end” within the scope of congress’ authority under the constitution and is the “means” appropriate to the end?

· Does congress have the authority to legislate?

· Look to cases

· ALWAYS YES from 1937 – 1995 but from 1995 on it is usually

· Does the law violate some other constitutional provision or doctrine?

· i.e. separation of powers, federalism, bill of rights, 10th amendment

· 1937 – 1995 2nd step does not exist

· Usery said YES

· Garcia said NO

MCullock v. Maryland (1819): Implied power to create a bank. Necessary and proper to execute powers. 
· Facts:

· US Government created the first Bank of the United States. Maryland placed a tax of $15k annually, or 2% of notes. The US Government refused to pay and brought this suit. 

· Question: Was the creation of the US Bank Constitutional? Yes. Was the taxation of the bank by Maryland constitutional? No. The federal government can only pass laws pursuant to whats granted by the government.. expressly or impliedly… The court says in mccoloch.. that the central bank was what is implied.

· Holding:

· Creation of the Bank:

· Said that bill to incorporate the bank did not steal upon an unsuspecting legislature. People knew about it. The first congress, the ones that drafted the constitution… then this is difinitative to show that it is constitutional. 

· The Government proceeds directly from the people to ensure domestic tranquility and security. The people could have rejected the bank had they not accepted it. They did however accept it. 

· Counter here is why didn’t the people have a direct vote on the constitution? However the defense.. was that to create the constitution was a sacrifice of the some of the sovereignty to get it done. 

· The Federal government, though limited in power, is supreme in action. 

· The government has the power of the sword and purse, to collect taxes, borrow money, etc, and needs a way to execute these powers.  

· Court goes on to say that constitution says that the making of laws shall me ”necessary and proper” for carrying into execution the foregoing powers, and all other powers vested by the onstituion. In the government of the US. 

· This means only the most simple and direct action. There is some limit to what congress can do it.. it is only constitutional when there is an end and the means fits the end. And that’s the role the court decides. 

· Can the state of Maryland tax the Branch? 

· States are prohibited from laying any duties on imports and exports except those to cover inspection laws. 

· Says their ability to tax is subordinate to the Constitution. 

What Role should protecting the States have in Defining Congress’ Power? 

· Three factors:

· Reduce federal tyranny

· Judicial Review is crucial here. 

· Enhancing democratic rule by providing government that is closer to the people

· Allowing stats to be laboratories for new Ideas. 

· Some say federal government have this power as well

THE COMMERCE CLAUSE
· Article 1 Section 8 states that “Congress shall have the power to regulate Comerce with foreign Nations and amoung several States, and with the Indian Tribes. 
· About the 10th Amendment: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.”
Competing views of congress’ commerce power
· Commerce ONLY occurs at “one stage” of business OR it is ALL aspects of business and life in the US

· Commerce is ONLY things that have a “direct effect” on interstate commerce OR it is things that have ANY effect on interstate commerce

· 10th amendment CAN be violated by acts authorized by commerce clause OR the voters/the political process enforces the principles of federalism (10th amendment cannot be “violated”)

Commerce History

· From early American History until the 1890’s the commerce power was broadly defined but minimally used. 
· Gibbons v. Ogden
· From the 1890s-until 1937 the Court narrowly defined the commerce power and used the Tenth Amendment as the limit. 

· This was the Lochner Court era where the court did more policy than law. They did what they thought was the best economic policy for the US. The believed in laze fair economics. So were anti union and regulation. Striking down most commerce regulation. 
· From 1937 until the 1990s was a time when the Court expansively defined the scope of the commerce power and refused to apply the Tenth Amendment as a limit.
· FDR’s court packing plan (adding a justice for everyone 70+) created the switch in time that saved 9. Justice Roberts was the one who switched to end the Lochner court era. 

· This was NLRD v. Jones and Laughlin which stated that Congress has constitutional power under the commerce clause to pass national labor relations acts. 
· This is the Deferential doctrinal Rule: When the rule basically is always within the scope.
· In these cases, they only ask about the commerce clause. However today, we also ask about the 10th amendment. At this time, the 10th amendment was not interpreted the way we interoperate it now. On the test be sure to ask weather the act violates the 10th amendment as well. 
· The Court considers 3 questions when looking at commerce:

· What is “Commerce”? Is it one stage of business or all acts of business? 

· What does “among the several states” mean? Is it direct effect on interstate activities or any impact?

· Does the Tenth Amendment affect Congress?  
· For better or worse: Congress’ power to regulate commerce is not about regulating commerce for the better. Its just any regulation of commerce. 

How to analyze the Commerce Clause:

· Take a 2-step approach to acess constitutionality of legislative acts under commerce power

· Is the law enacted within the scope of congress’ authority conferred by the commerce clause?

· Does the law violate the 10th amendment/ federalism principles? 

· Ask both of these questions on a test. 

· When it specifically asks a specific call, only need to answer the specific call, no need to do both. But if not specific… do both. 

Pre-1937 Commerce Power cases: A Limited Commerce power 
Gibbons v. Ogden (1924): Definition of commerce which broadened the definition of commerce. 
· Facts: The New York Legislature granted a monopoly for operating steamboats in New York waters, which was licensed to Ogden to operate a ferryboat between NYC and New Jersey. Gibbons operated a competing ferry service and thus violated the exclusive rights given by the Legislature. Gibbons maintained that he had the right to operate his Ferry because it was licensed under a federal law as “vessels in the coasting trade.” 

· Question: Is it constitutional for a state to grant a monopoly as to operating a steamboat?

· Holding:

· Says the Constitution is one of enumeration not definition, and the word commerce must be analyzed for meaning. Apposing council asks for the meaning to only mean buying and selling, or the interchange of commodities, excluding navigation. 

· Court says that Commerce is intercourse though, in all of it’s branches and is regulated by prescribing rules for intercourse The regulation of commerce has been understood to be all commercial regulation, including navigation. 

· This doesn’t mean intrastate navigation, just between interstate navigation and foreign nations. In these two circumstances the federal government may exercise power. 

· Following Gibbons there were a few cases that continued the broad definition of commerce, allowing for a substantial amount of power by the federal government, and much legislation remained untouched. However, in US v. Dewitt (1869) things changes, in which a gas that could ignite under 110 degrees was federally outlawed, but the court overturned this as a police regulation that should belong to the states.  
Takeaways from Gibbons

· Commerce is intercourse – the rules that carry on the commercial intercourse between individuals and corporations buying and selling things

· Commerce DOES NOT include wholly internal affairs that have NO effect on other states

· Intrastate activity that affects other states can be regulated

· Once you are in the realm of congress’ commerce power there is no 10th amendment analysis

· Sole restrain on congress’ legislation under commerce power is political process

The 1890s – 1937: A Limited Federal Commerce Power
· With the occurrence of the industrial revolution the broad definition from Ogden was allowing congress to regulate A LOT – people began to question if congress actually had this power
· CT began to narrowly interpret congress’ commerce power and began to use the 10th amendment as an independent constraint on congressional authority
· The CT at this time had the idea that States and federal government were two separate sovereigns and each has separate zones of authority—and it is the Judiciary’s responsibility to protect the states by interoperating the constitution. 

· How it works:

· The court narrowly defines commerce as to leave a zone of power to the states. 

· US v. EC Knight (1895): The Sherman Antitrust act could not be used to stop a monopoly in sugar refining industry. It was in the “production: not the commerce. Commerce happens at the end. PRODUCTION IS NOT COMMERCE. 

· Congress defines “among the states” as having a substantial impact on other states.

· Sick Chicken Case (Schecter Poultry v. United States) declared a federal law unconstitutional based on a insufficient effect on interstate commerce. Basically said you can sell a whole allotment of chickens which sometimes included sick or dead chickens. They said there was not enough direct interstate activity. 
· Court did allow congress however to “protect the stream of commerce: 

· Alton R.R. Co.: CT says congress cannot use commerce power to require a pension program for railroad employees because it was only to help social welfare of worker
· The court holds that the 10th amendment reserves a zone of activity’s for the states and that even federal always within the scope of commerce clause were unconstitutional if the invaded that zone. 

· The court declared that the grant of power to Congress over the subject of interstate commerce was to enable it to regulate such commerce and not to give it authority to control the states in their exercise of the police power over local trade and manufacture. 

· The court was most likely to not adhere to these rules but would deviate when the concerned moral regulations. 

· In cases involving child labor or lottery tickets, the Court prohibited the trade of these items. 

1937 – 1990s: Broad Federal Commerce Power

· CT had struck down 10 federal laws as being outside scope of commerce power and FDR threatened to pack the courts but the CT got the message and quit narrowly defining commerce

· NLRB v. Jones & Laughlin Steel Corp.: congress has constitutional power under the commerce clause to pass national labor relations act

· Congress has power to regulate ANY activity, even intrastate production, if the activity has an appreciable effect, either direct or indirect on interstate commerce
United States v. Darby (1941): Fed can control intrastate commerce as well, 10th amend just a reminder.
· Question: Does congress have the constitutional power to prohibit the shipment in interstate commerce of lumber manufactured by workers that are making less than the minimum wage or whose weekly hours exceed the wage? 

· Holding: 

· The law in question is the Fair Labor Standards Act, which sets up a legislative scheme for preventing shipment of products produced in the US under labor conditions which fail to comply with the act. It said the minimum wage was .25/hr and that the max hours a week was 44. 

· Court cites Gibbons saying that the power of Congress over interstate commerce is complete in itself, and may be exercised to the utmost extent. yes it is allowed.

· They also find that interstate commerce is not confined to regulation of commerce among the states. it extends to intrastate, which so affect interstate commerce. 

· 10th amendment does not play a role, merely clarifies/reminds that federal gov’t is one of limited powers
Wickard v. Filburn (1942): congress has the power to regulate if it has a rational basis to assert that the activit asserts a substantial effect on commerce, directly or indirectly
· Facts: A farm that has cattle and chicken sold milk and eggs and also raised winter wheat. It sells a portion of the crop, feeds, part to the livestock, and keeps some for their own consumption. 

· Question: Is the Agricultural Adjustment Act of 1938, which allots 11.1 acres a yield of 20.1 bushes of wheat, enforceable? 

· Is the AAA within the scope of the commerce clause?

· Holding:

· The point of the act is to avoid surplus and shortages. 

· Court says indirect “commerce” is not a defense, its all commerce. Says that even if the effect is local, it still is commerce. 

· Home-consumed products that compete with interstate commerce (including in this case home-grown and home-consumed wheat)
· Congress can regulate INTRAstate activities that individually have small effect on interstate commerce if cumulative “substantial effect” on interstate commerce
· Main Test: CT must ask whether there is a rational basis for congress to conclude that the regulated activity, in the aggregate, will have a substantial effect on interstate commerce
What can the federal government regulate:
· Interstate commerce
· Congress can regulate INTRAstate (within state) that individually have a small effect on interstate commerce if Congress has a rational basis to conclude a cumulative “substantial effect” on interstate commerce. 
The meaning of Commerce Among the States: Civil Rights Laws
Heart of Atlanta v. United States  -- Congress has constitutional power under Commerce Clause to prohibit race discrimination by privately-owned hotel that has effect on interstate travel – Title II of Civil Rights Act of 1964. Right to be free of discrimination applies to 
· Facts: Hotel that’s 75% of its patronage comes from out of state, refuses to rent rooms to African Americans. Advertises outside of the state. 

· Question: Is congress passing the Civil Rights Act exceeding its power to force this hotel to serve African Americans? 

· Apply the rule on Whickard.. weather congress has a rational basis to conclude that activity considered in the aggregate has a “substantial effect on interstate commerce.”

· Holding:

· Court admits that Congress was legislating against moral wrongs, but this fact does not change the overwhelming evidence of the disruptive effect that racial discrimination has has on commercial intercourse. 

· It is claimed that the motels operations were purely local in character, but the court says that “if it is interstate commerce that feels the pinch, it does not matter how local the operation which applies the squeeze.” 

· Discrimination has a quantitative (blacks travel less) and a qualitative (blacks will spend less money) effect on interstate commerce
· If congress is using EXPRESS power it can use it as a means for ANY purpose
· Justice Dougles, Concurring the right of all peoples moving form state to state should be of higher priority than moving cattle or goods. He would prefer to rest on the assertion of legislative power contained in the fourteenth amendment.
IN SUBSEQUENT SUPREME COURT CASEE Heart of Atlanta is viewed under the channels of interstate commerce. 
Katenback v. McClung (1964): Congress has constitutional power under Commerce Clause to prohibit race discrimination by privately-owned restaurant where substantial portion of food served moved in interstate commerce – Title II of Civil Rights Act of 1964
· Facts: Ollies BBQ restaurant in Alabama, refuses to serve African Americans. 

· Question: Is the power to regulate commerce given to Congress via title II because of the 70k in interstate food it purchased?

· Holding:

· Court Says Heart of Atlanta Law applied. So no question about allowing African American to eat. But rather we ask, if there enough interstate activity for them to be regulated. 

· They then site wickard saying that thought the commerce may predominantly be local, all local businesses have an interstate effect taken in sum. Therefore congresses interference is constitutional.
The meaning of Commerce Among the States: Regulatory Laws
Hodel v. Infiana (1981): Ct can only invalidate unless it doesn’t pass rational basis review.
· Facts:  Federal law was created that regulated strip mining and required reclamation of strip mining land. 

· Question: Was this within congresses power?

· Holding: The court found that this was withing the authority of the Commerce Clause. Saying a court may invalidate unless there is no rational basis. 

· Justice Rehnquist in a comparison case wrong that the court asserts regulation will be upheld if congress had a rational basis for finding the regulated activity, but it has long been held that there must instead be a showing that the regulated activity has a substantial effect on commerce. 

Considerations for Scope of Congress’ Commerce Power to Regulate ECONOMIC Local Activity: Wheather Congress has a RATIONAL BASIS to conclude that the economic activity taken cumulatively has a SUBSTANTIAL EFFECT on interstate commerce.
Garcia v. San Antonio Transit: Congress DOES have constitutional power (not limited by 10th Amend) to regulate activities of States as public employers – min wage & overtime provisions of Fair Labor Standards Act
The meaning of Commerce Among the States: Criminal Laws
Perez v United States (1971):

· Facts: Perez is a loan shark, which are often considered to be a big part of organized crime. 

· Question: Weather Title II of the consumer protection Acts is permissible for Congress of its powers under the Commerce Clause of the Constitution. 

· Holding:

· Court says the commerce clause touches 3 channels:

· Use of channels of interstate or foreign commerce 

· Protection of the instrumentalities of interstate commerce, is the destruction of an aircraft. 

· Those activities affecting commerce. This is the category they are concerned with. 

· Extortionate credit transactions may in the judgement of congress affect interstate commerce. – Saying the McDade amendment which was adopted grew from the proud study of organized crim. (over 250M a year from Americas poor through loan sharking). 

· This creates a direct interstate financial and social impact. 

Takeaway from Perez: Congress has the power to regulate commerce in the following ways:

· the use of the channels of interstate commerce
· Railroads.. etc.
· instrumentalities of and persons or things in interstate commerce 
· what people do on railroads or ships
· We wont be asked to distinguish the difference between 1 and 2. 

· local (intrastate) activity that affects interstate commerce  
· Most likely to face would be intrastate activity.
· Prior to 1937..there was no allowing of congress to regulate intrastate.  then we all the sudden have the switch in time, which gives congress power to regulate some interstate. 
How to Analyze The Commerce Clause in IRAC form

1990s- Present: Narrowing of the commerce clause and revival of the Tenth Amendment as a constraint on Congress

The 10th Amendment: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.”
· Lopez was the first case in 60 years where the Supreme Court found that the Commerce Clause had been exceeded by Congress. 

· Two questions to think about:

· When does congress violate the commerce clause?

· When does it violate the Tenth amendment?

United States v. Lopez (1995): Formalistic Approach to commerce amoung the state
· Facts

· The Gun Free School Zone Act of 1990 made it a federal offense for an individual to knowingly have a firearm in a school zone. 

· A 12th grade student arrived at school in San Antonio Texas carrying a conceled .38 caliber handgun and 5 bullets. 

· An anonymous tip had the student arrested. The 

· Question: Is the Gun Free School Zone Act constitutional as it pertains to the commerce clause?

· Holding: No it is not. 

· Court identifies three broad categories of activity that Congress may regulate under the commerce clause:

· Congress may regulate the use of the channels of interstate commerce. 

· Second Congress is empowered to regulate and protect the instrumentalities of interstate commerce or persons or things in intestate commerce, even though the threat may come only from interstate activities. 

· Third: Congress’ commerce authority includes the power to regulate those activities that have a substantial effect to interstate commerce. 

· Court explains that the caselaw has not been clear weather the commerce must affect or substantially affect. Their conclusion however is that it should “substantiall” affect. 

· The first two categories are not relevant to this case, but the third is. 

· The court says that there is no commerce (BUYING AND SELLING) effect with this law. It is a criminal statute, not a regulatory one. 

· There was also no congressional findings regarding the effect 

· Defenses case is: Violent crime also would have a direct impact on schools, handicapping education, harming the economy. 
· The Court specifically looked to four factors in determining whether legislation represents a valid effort to use the Commerce Clause power to regulate activities that substantially affect interstate commerce:
1. Whether the activity was non-economic as opposed to economic activity; previous cases involved economic activity
2. Jurisdictional element: whether the gun had moved in interstate commerce

3. Whether there had been congressional findings of an economic link between guns and education

4. How attenuated the link was between the regulated activity and interstate commerce
· DISSENT:
· Takes a functionalist approach and looks at the actual effect it has on interstate commerce
UNITED STATES V. Morrison (2000):

· Facts

· A football player at Virginia Tech raped a freshman student. College proceedings failed to punish Crawford, but initially punished Morrison with a suspension (punishment later struck down by the administration). Brzonkala then filed suit under the Violence Against Women Act.
· Question

· Did the violence against women act, which allowed for victims of crimes based on gender to sue in federal court via the commerce clause and 14th amendment, exceed the scope of congresses power?

· Holding

· It fails the Lopez factors
· Despite extensive legislative findings the CT finds the reasoning TOO attenuated and unworkable
· From here on, the court narrowly construes federal cases to avoid the question of whether they exceeds Congresses power. 

· Solid Waste Agency of Northern Cook County v. US Arms corps of Engineers (2001): issue of if the clean water act applies to navigable waters could be applied to intrastate waters because of the presence of migratory birds. The court said no, interpreting the statute narrowly. 
Gonzales v. Raich (2005)

· Facts

· CA legislated the Compassionate Use act of 1996 that allowed seriously ill patients access to medical marijuana. Federal agents seized and destroyed Plaintiffs plants, who was said to be in need of the “medicine” and may have their life threatened without it. 

· Plaintiff sought injunctive relief prohibiting the enforcement of the Controlled Substance Act that prevents them from personal medical use of cannibus. 
· Question

· Respondents only challenge that the CSA’s prohibition on the manufacture and possession of Marijuana as applied to the interstate manufacture and possession for medical purposes pursuant to CA law, exceeds Congress’ authority under the commerce clause. 

· Holding

· Identifies the same 3 areas as Lopez for which the commerce clause applies. Only th 3rd category is relevant here. 

· In order to regulate purely local activities, there must be a substantial effect on interstate commerce (Whickard). 

· Even production that is not for sale, may be regulated if it undercuts a regulation. This is to control volume. In Whichared there was a rational basis for the belief that taken in aggregate, non compliance with the federal law would have a negative effect. 

· Court states that we need not prove that issues taken I aggregate create an effect in commerce in fact, but just that there is a RATIONAL BASIS. 

· In Lopez and Morrison, the issues were not necessarily economic, however in this case, they are. They look at a dictionary to find this. Economic activity is the production and distribution and consumption of commodities.
· Justice Scalia concurring: 

· Scalia says that the statute is constitutional not just because of the commerce clause, but also based on the necessary and proper clause. 

Commerce Clause analysis pipeline:

Define economic vs. non-economic… How do you do that? You boil down to the rule in Raich via a dictionarty. Economic activity is the production and distribution and consumption of commodities. 

If economic, apply whickard rule, if non-economic apply lopez/ Morrison.

There are two rules: 

· The Whickard Rule (Economic activity)

· Weather congress has a RATIONAL BASIS to conclude that the economic activity taken cumulatively has a “substantial effect on interstate commerce.” 

· This one makes it more likely that the law is constitutional. Deferential.  

· Lopez/ Morrison analysis (non-economic activity)

· Factors in assessing weather a federal law substantially affects interstate commerce:

· An essential part of larger regulation of economic activity
· The comparison would be the controlled substance act… and criminalizing weed is only one part. A standalone statute.. will be nothing.. 
· This usually helps the plaintiff. 
· Include an explicit jurisdictional element

· Would need to explicitly say something about a cross in jurisdictional element.. so cross state lines.. 

· Congressional findings may help but NOT determinative factors

· Economic data, etc. 

· You they are not dispositive. In US v. Morrison there were extensive findings and they still dtruck the law down. 

· Relies on reasoning linking the INTRAstate activity and interstate commerce that is too attenuated. 

· Anything that you could remotely argue requires a logical jump… that would be too attenuated. 

The 10th amendment between 1937 and the 1990s:

· The 10th amend simply a reminder that fed govt cannot exercise powers granted by the constitution OR Is 10th amend a judicially enforceable limitation on fed govt that reserves certain powers for states. 

· The second is the current majority rule. And what you would put on a fact pattern. 

· Responsible to know that there has been a difference in opinion over time.. 

· In National League of Cities v. Users (1976): the court declared unconstitutional the application of the fair labor standstds act which required payment of the minimum wage of the state and local employees. NOT GOOD LAW
· The court held here that Congress violates the 10th amendment when it interferes with traditional state and local government functions. 

· Congress does NOT have constitutional power b/c limited by 10th Amend to regulate activities of States as public employers (“States as States”) – 1974 amendments to Fair Labor Standards Act

· Garcia v. San Antonio Metro Transit Authority (1985): THIS OVERRULES NATIONAL LEAGUE OF CITIES… Congress DOES have constitutional power (not limited by 10th Amend) to regulate activities of States as public employers – min wage & overtime provisions of Fair Labor Standards Act
· The distinction between traditional and non-traditional state functions allows the judiciary to engage in policy making which is bad
· Does the 10th Amend limit Congress’ power? 
· No, the political process limits Congress’ commerce power 
· (10th Amend does NOT prohibit fed law setting min wage and max hour for state employees)
New York v. U.S.: 10th  Amend and federalism principles prohibit “take title provision” of Low-Level Radioactive Waste Policy Amendments Act; Congress cannot “commandeer” legislative processes of the States

· Facts: A federal statute required states to either provide for radioactive waste disposal or take title to waste made within the state’s borders. New York claims the statute is an impermissible violation of state sovereignty.
· Holding: The Tenth Amendment of the Constitution is violated when Congress directs states to regulate in a particular field and in a particular way. The Constitution does not authorize Congress to commandeer the state legislative process by compelling states to enact and enforce a federal regulatory program.
· 10th amendment and federalism principles prohibit the “take title provision” of low-level radioactive waste policy amendments act; congress cannot commandeer the legislative process of the states
· Congress cannot make states pass certain laws
· Congress may regulate individuals in the states but NOT states themselves
· Congress is allowed to attach limits/requirements on federal funding AND federal law can preempt state law BUT cannot pass a federal law that state officials would be responsible for
Printz v United States (1997): Congress CANNOT commandeer state executive officers or individuals who work for the state
· Facts: Congress passed the Brady Handgun Violence Protection Act (the Act). The Act required the Attorney General to establish a national background check system. Until the national system became computerized, interim provisions for background checks were established.
· Holding: No. Judgment reversed. In New York v. United States, the Supreme Court of the United States (Supreme Court) held the federal government could not compel the states to enact or administer a federal regulatory program. Thus, the background check provisions of the Act violated this prohibition.
· Even if there is no policy-making involved, Congress cannot take away a state’s sovereignty. Federalism mandates states remain independent from the federal government.
Reno v. Condon (2000): 10th Amend & federalism principles do NOT limit Congress’ authority under the Commerce Clause to pass Driver’s Privacy Protection Act regulating disclosure of personal info in state DMV records

· Facts: The DPPA establishes penalties for disclosure or resale of personal information contained in state motor vehicle records. These penalties apply to individuals and state agencies. The Respondent, South Carolina’s Attorney General Charlie Condon (Respondent), argued that by requiring States to abide by the federal guidelines, Congress has overstepped the limitations of the Tenth Amendment.
· Holding: The DPPA does not require the states to regulate their own citizens. Neither does it require the South Carolina legislature to enact any laws or assist in the enforcement of federal statutes regulating private citizens. As the DPPA only restricts state government action, it cannot be said to commandeer state government in violation of the Tenth Amendment.
Good law for the 10th amendment: 

· Garcia v. San Antonio MTA;
· New York v. United States;
· Printz v. United States; 
· & Reno v. Condon
· Fed gov’t cannot “commandeer” states to enact or to administer federal program 
10th amendment boiled down: The Tenth Amendment limitations on federal power extend only to attempts by the Federal Government to compel legislative or executive action on the part of the States in the regulation of their citizens as part of administering a federal program.
i. Current Doctrine Application (TEST STEPS)
1. FIRST: Is the law within scope of congress’ commerce power -- decide which category of interstate commerce it falls into (see Perez)
a. If it is in the first or second you are DONE UNLESS external limits apply 
2. SECOND: decide economic or non-economic
a. See Raich
b. Economic ( Raich and Wickard apply ( rational basis test
c. Non-economic ( Lopez factors
i. If it passes these factors THEN apply rational basis test
3. LASTLY: see if any external limits apply to that would make congress’ act unconstitutional
a. 10th amendment (no commandeering)
b. Clear statement rule 
Protection Analysis and Substantive Due Process
· State Action Doctrine: The constitution applies to all level of government, and government officials, but does not apply to private enterprises and businesses. 

THE EQUAL PROTECTION CLAUSE

THE Civil Rights Cases

The 14th Amendment’s Equal Protection Clause: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
US v. Stanley (1883)

· Facts

· Stanley and Nichols, accommodations owners, were charged with refusing to allow people of color to stay at their inns. 
· All the Defendants were in violation of the Civil Rights Act of 1875 (the Act), which subjects any person who denies another full and equal enjoyment of inns, public transportation, theatres and other places of amusement to criminal prosecution
· Question

· Was Congress passing the Civil Rights Act of 1875 outside of the scope of the powers given to them by the 14th amendment. Yes it was, as the 14th amendment only gave the states the power to enforce. 

· Holding

· The Supreme Court, in an 8-1 decision by Justice Joseph P. Bradley, held that the language of the 14th Amendment, which prohibited denial of equal protection by a state, did not give Congress power to regulate these private acts, because it was the result of conduct by private individuals, not state law or action.
· Section five empowers Congress only to enforce the prohibition on state action. Legislation by Congress on subjects which are within the domain of the state were, apparently, not authorized by the Fourteenth Amendment. Private acts of racial discrimination were simply private wrongs that the national government was powerless to correct.
· Justice Harlan dissent: 

· He also found that the lack of protection from the 1875 Civil Rights Act would result in the violation of the Privileges or Immunities Clause of the Fourteenth Amendment, largely on the same grounds. Harlan J would have held the Civil Rights Act of 1875 valid, because people were left ‘practically at the mercy of corporations and individuals wielding power under public authority’.
The State action Requirement: The state action requirement stems from the fact that the constitutional amendments which protect individual rights (especially the Bill of Rightsand the 14th Amendment) are mostly phrased as prohibitions against government action.  Because of this requirement, it is impossible for private parties (citizens or corporations) to violate these amendments, and all lawsuits alleging constitutional violations of this type must show how the government (state or federal) was responsible for the violation of their rights. This is referred to as the state action requirement.  

· Pro of this is it preserves private autonomy. 

· There are two expiations
· THE PUBLIC FUNCTIONS EXPETION: WHICH SAYS THAT a private entity must comply with the Constitution if it performing a task that has been traditionally, exclusively done by the government. 

· Entanglement Exception: which says that private conduct must comply with the Constitution if the government has authorized encouraged or facilitated the unconstitutional conduct. 

Equal Protection Analysis

· First start with the classification. Depending on how the classifications go will give away to a scrutiny type. Here are the classifications:
· Race

· Suspect

· Gender

· Quasi Suspect

· Alienage (citizenship)

· Suspect

· Legitimayt (non-marital children)

· Quasi Suspect

· Child of a marriage or not. 

· Excerxise of fundamental right. ** NOT TESTABLE 

· Suspect

· WHATS NOT UP HERE: Age, and sexual orientation. 

The Threshold inquiry in EP Analysis is: Does the law “classify” on the basis of a suspect classification? Suspect means both suspect and quasi suspect. 
Only two ways a plaintiff can prove the government has used a suspect classification: 

· the law is “facially discriminatory” (the law’s classification is “on its face” i.e. race or gender mentioned in law)



· plaintiff can prove the “facially neutral” law was passed to achieve a  discriminatory PURPOSE 

TYPES OF SCRUTINY 

· Suspect: Where the court is suspicious. 

· Strict Scrutiny: The law needs to be Narrowly tailored (close fit) to a compelling government interest. 

· Two ways Plaintiff permitted to prove govt has used a suspect classification

· The law is facially discriminatory. On the laws face.  (Think Jim Crow Laws)

· Plaintiff can prove the facially neutral law was passed to achieve a discriminatory purpose. 

· Has a discriminatory effect. 

· Need to prove that the rule maker had a purpose for making a specific law. 

· Quasi suspect

· Heightened Scrutiny : substantially related to an important government interest. 

· Non Suspect: Generally how actions of the government are treated. 
· Rational basis standard of review: The law needs to be rationally  related to a reasonable government interest. 
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Analysis of Government interest (Means Ends Analysis)

Does the Means meet the end? 

· Means is generally what the law does. 

· The End is the government purpose or interest. (This should be somewhere in the facts). 

· Then we look at the tightness or loosness of the fit. This is a very tight fit of the means to the ends. 

· There is a presumption of unconstitionality when the government is scrutinizing under strict scrutiny. 

Note on spectrums: There is a critique that there is really a range of scrutiny. The court keeps this though, is that it makes people feel more comfortable, and then it also makes the court seem more constrained. But ultimately there is not a lot of constraint. 
i. Does the Law Have a Legitimate Purpose?
4. What Constitutes a Legitimate Purpose?
a. At the least the gov’t has a legitimate purpose if it advances a traditional police purpose (protecting safety, public health or morals)
b. Virtually ANY goal that is not forbidden by the constitution will be deemed sufficient to meet rational basis 
c. Romer v. Evans: established that animus against gays and lesbians even when presented as a purported moral basis for a law is NOT sufficient to meet rational basis 
i. Amendment 2 is explainable ONLY by animus toward homosexuals
ii. A desire to harm a politically unpopular group is NOT a legitimate gov’t interest under rational basis
iii. CT applies rational basis plus because the “purpose” was prohibiting immoral behavior
5. Must it be the Actual Purpose?
ii. The Requirement for a “Reasonable Relationship”
6. Under rational basis review – CT must decide whether the classifications are reasonable in light of its purpose 
a. Law will be upheld UNLESS the gov’t action is clearly wrong, a display of arbitrary power
7. Tolerance for Under-Inclusiveness 
a. Railway Express Agency, Inc. v. New York: despite it’s under-inclusiveness the law that prohibits advertising on vehicles if the main purpose is for advertising 
8. Tolerance for Over-Inclusiveness
Even substantial over-inclusiveness is okay under rational basis
Intro to Equal Protection Analysis, Text, pp. 711-717, 757-762.  
In Lay terms, the fourteenth amendment . . . prohibits any state legislation which has the effect of denying to any race or class, or to any individual, the equal protection of the laws.” And the 13th amendment only has to do specifically with slavery. 
The Civil Right Cases

Reconstruction era: The period after the civil war where the South was under military rule and Congress enacted many laws to protect civil rights. Substantial progress was made. 

· This ended in the 1880s- partly because congress made a deal to allow for a republican president to win the election (though there had been a democrat who had wont he popular vote) in exchange for an end to the military occupation of the south. The Supreme court then declared the Civil Rights act of 1875 unconstitutional, allowing for discrimination in public places like inns, theaters, and public places. 

· The south enacted many discriminatory laws in this time called the “Jim Crow” laws.
· Post Civil War Amendments
· Sec. 1 of the 14th amendment abrogates Dred Scott
· Two views of the purposes of 13th, 14th & 15th amendments as applied to race:
· VIEW #1: the purpose of the post civil war amendments was to achieve colorblindness (colorblindness principle)
· Modern view
· VIEW #2: the purpose of the post civil war amendments was to combat subordination of basis of protected traits (anti-subordination principle)
· View that Slaughterhouse took
EQUAL PROTECTION
Plessy v. Ferguson

· Facts:

· Louisiana had a law that required that Black and White people have separate but equal seating accommodations for trains. Either through separate coaches or coaches divided by a partition. The petitioner was 7/8ths white and did not look Black at all, but was forcibly removed from the White seating area. 

· Question: Is Louisiana’s separate but equal law constitutional as it related to the 14th amendments equal protection clause? Holding is it is constitutional. 

· Holding: 

· Court says that the object of the 14th Amendment was to enforce the absolute equality of two races, but should not be expected to abolish differences between the two or force social equality. 

· Plaintiff contends that the law of separation implies inferiority, but the court says that is a title imposed by those claiming it, not outwardly on the face of the law. If it were Black people who were the majority, then white people wouldnt claim the same.

· This is an argument that white people are superior. 

· Court says that there is POLITICAL EQUALITY… and that is all that’s mandated by the 14th amendment. For social equality, it must be for a mutual appreciation of each others cultures and at the consent of individuals, not the court. 

· Justice Harlan Dissenting: Says simply that if a white person wanted to sit in a Black coach, there woudn’t be an issue. This law is essentially to keep Black people form mingling with White, not the other way around. Predicts that this case will eventually be seen as the Dred Scott case is today—bad law. 
· MAKES IT CLEAR… That this s specifically for public spaces. Not private. 

Outcome from Plessy:

· Jim Crow segregation does not violate the equal protection clause. Separate but equal became the law of the land (though equal was no completely necessary). The court reaffirmed Plessy multiple times subsequently. 

a.  “Jim Crow”(Facial) Racial Classifications, Text pp. 762-765; 794-798; 745-755; and  
The Initial Attack on “Separate but Equal”

· Between 1938 and 1954 the Supreme Court found that states denied equal protection by failing to provide educational opportunities for Blacks that were available to whites. 

· The court did not question the doctrine of separate but equal, instead it concluded that the lack of opportunities for blacks was unconstitutional. 

The undoing of PLESSY

Road to Brown Cases:

· TAPE v. Hurley: Spring Valley has a notoriety because Chinese could not go. In 1884 Joseph and Mary Tape, wanted to enroll their daughter to school. Daughter was born here in SF. But they were not allowed to com to the school. The principle was ordered to not allow in any “Mongolians” and this description was used against all types of asias (japanses, etc).

· THIS SHOWS THAT THERE WAS SEGREGATION OTHER THAN BLACK SEGREGATION. 

Mexican segregation

· Mexican children were segregated starting in 1919 in orange county, such that in 1930, there were 15 schools. Between 80-90% of schools in the southwest. 

· There were racially restrictive covenants.. that blocked out Mexicans from owning specific property. 

Jim Crowe

· Plessy v Ferguson ruling, allowing segregation on trains, then spread across everything public (boxing matches, schools etc). This spread the idea of the separate but equal. 

· Cumming v. Richmond (1899): Upholding Exclusion of African Americans from all white high school (no high school for African Americans).
The Road to Brown-- Charles Huston:

· Created the equalization strategy, impact lawyering to get civil rights.

· Sweat v. Painter… mailman wanted to study law. Couldn’t no law school. SO they built a new law school for this one black man. The said this was a violation of the 14th amendment.. it includes its history, alumni, heritage… ordered the admission of a black to a previously all white institution. 

· Mendez v. Westminister

· Jim Crow then took unv Maryland to court in Murray v. Maryland. 

· Brought suit for not allowing entrance into the school because of his race. Since no black law schools in Maryland, he was forced to enter. 
· Bolling v. Sharpe: A similar legal doctrine to incorporation is that of reverse incorporation. Whereas incorporation applies the Bill of Rights to the states through the Due Process Clause of the Fourteenth Amendment, in reverse incorporation, the Equal Protection Clause of the Fourteenth Amendment has been held to apply to the federal government through the Due Process Clause located in the Fifth Amendment.[30] For example, in Bolling v. Sharpe, 347 U.S. 497 (1954), which was a companion case to Brown v. Board of Education, the schools of the District of Columbia were desegregated even though Washington is federal. 
Brown v Board of Education

· In the 1952-1953 term, the Supreme Court granted review of five cases that challenged the doctrine of separate but equal in the context of elementary and high school education. 

· There was a change in the justices, which Eisenhower was able to appoint one that lead to a shift in how things were being ruled. 

Brown v. Board of education: 

· Facts: Cases were brought up across the country of inadequate separate but not equal schools. The supreme court took the case as the plaintiffs look to get admission to white only schools. 

· Question: Are the various state legislations within the states power per the 14th amendment? The answer is no. 

· Holding

· This was a facial law that violated the equal protection clause. 

· Plaintiffs say their schools are not equal therefore they are not protected under the equal protection clause. 

· Court holds that the framers of the amendment undoubtedly intended them to remove all legal distinction among all persons born or naturalized in the US. 

· Court says that today education is one of the most, if not the most, important functions of the state. Segregating children deprives them of the benefits.
· Supreme Court) is relying on the same rationale to invalidate the segregation laws here that it did in Sweatt v. Painter (ordering the admission of a black student to the University of Texas Law School, despite the fact that a parallel black facility was available). The rationale is that it’s the intangible factors that make segregation laws in the area of public education “inherently unequal.” Whether stigma or the perception of stigma alone is sufficient injury to invalidate a law supported by a valid, neutral purpose is an open question.

· Court than remands all cases down to the lower courts to access regionally how their schools are doing re: desegregation stating that they will know best how to do this per their regional understanding. 
· BROWN II: The judgment in the Delaware Case, ordering the immediate admission of the Plaintiffs to previously segregated schools, is affirmed. The judgments below for all other cases are reversed and remanded to the District Courts to take such proceedings and enter such orders as necessary to and proper to desegregate the public schools with all deliberate speed.
Chief Justice Earl Warren (J. Warren) stated that full implementation of the Brown v. Board of Education decisions can best be handled by varied local solutions. Hence, the Supreme Court deems it appropriate to remand the cases to the lower courts to benefit from their discretion.
· There was criticism here
Non on unanamymity: Important note is that the court was unanimous. IN order to do this.. of course its not going to line up.. on a single treatise.. there were northern justice.. they were divided.. This is the case the ended American apartheid. 
Criticism of Brown: The main criticism comes from that the court relied on social science over the use of morality. But they see if social science was done to create a unanimous court. 
Laws that facially discriminate against minorities:

· There has only been one case in which the court has up held a discriminatory law via the equal protection clause, and this was Korematsu, which interned Japanese Americans during wwII. 

Korematsu v. United States

· Facts: Executive order to keep Japanese Americans inside from 8pm to 6am was broken by plaintiff. Brought this action to challenge the constitutionality of the action

Question: Was it within the power of Congress and the Executive to exclude persons of Japanese ancestry from the West Coast at the time that they were excluded? Yes. At the time the exclusion was ordered, it was justified. EQUAL PROTECTION CLAUSE. 

· Holding

· Court says that the strictest level of scrutiny must be applied when analyzing a discriminatory action. Says war is a valid purpose. 

· Court says that for fit, there was no way of discerning those Japanese who were loyal to Japan that could commit espionage. Citing that a good number were. 

· Says the case is not about racial profiling, but because of the war. Also says that wartime has a toll on all citizens, and than in actuality being relegated to the house overnight was not that serious. 

· Justice Murphy/ Jackson Dissenting:

· Said that this goes over the bring of constitutional power. 

· The only ability to do such an action must come from an “immediate, imminent, and impending, harm, and believes this was not the case as there was no evidence of espionage. 

Why we study Koramatsu

· Koramatsu is still good law technically. Has not been overturned. However the reasoning is not really accepted in modern times. 

About a Racial classification

· When the government puts a racial classification, then you get strict scrutiny. 
· National security is one of the most compelling government interests, which allow for Korematsu

· Critique of Korematsu is that narrowly tailored element of strict scrutiny. It is over inclusive. 

· The fit between the government does, and the action must be a TIGHT FIT. We would look for over inclusive or under inclusive terms. 

· The court historically is hesitant to rule in cases that involve issues of national security. 

· This is to protect the court from sending people to war, or from being wrong. 

Racial Classification burdening both whites and minorities

· Multiple cases of examples where the supreme court had to overrule state laws prohibiting interface relations. Citing no policy reasons why they had to be race specific. 

Loving v. Virginia (Anti-Misagination statute)

· Facts:

· In June 1958 an interracial couple got married in DC, and then came back to their home state of Virginia. They were sentenced to 1 year in jail for breaking the statute that prevented interracial marriage. They were able to put this off for 25 years if they were to move away. 

· Question: Weather the statutory scheme adopted by the state of Virginia to prevent marriages between persons solely on the basis of racial classifications violates the Equal Protection and Due Proess Clauses of the Fourteenth Amendment. Court says it does.

· Holding

· The court shows that multiple states have repealed such laws, and that it comes from a place of white supremacy. 

· When looking at the law, it is clear that it it to protect white people.. because tis only marriage with whites that was the problem. Not blacks and Chinese, etc. 

· Court says this is not a LEGITIMATE government interest  

· Court cites Korematsu saying that when there is a racial classifications be used even for criminal statutes be subject to the most rigid scrutiny. 

· The state says that because it punished both races equally, it is not no discriminatory and within the “equal protections” clause. This simplyisnt true. 

Loving’s Weak Argument

Going to be a weak argument like in loving.. that the reason that the state government have acted un-constituonally is that it treats black and whites the same. This one is not about everyone’s integrity.. its only about the white race.. because a Chinese person could marry a black person. 

This was a facial racial classification. 
Gender Classifications

· In examining gender discrimination in the Constitution, three issues are addressed; 

· Subsection 1: Levels of Scrutiny

· Subsection 2: how gender discrimination can be proven

· Subsection3: gender classifications benefitting women

· The Supreme Court did not invalidate a gender classification until 1971. 

· The appropriate level of scrutiny is the INTERMEDIAT level of scrutiny. The reason for this is it is seen as there are difference between men and women that must be protected, so therefore not strict. 

· Though critiques will say that many difference are really just stereotypes… such as that a man supports a woman and a woman rarely supports a man. 

· Though is also claimed that women are a political majority who are not isolated from men and thus cannot be considered discrete and insular minority. 

Laws that facially classifies on gender… AKA JANE CROW LAWS.
i. Gender Classifications Benefiting Women
9. Intermediate scrutiny applies and remedying general societal discrimination accepted as an important justification 
10. Gender classifications benefiting women will be allowed when they are designed to remedy past discrimination or differences in opportunity
11. What constitutes an “important” gov’t purpose under intermediate scrutiny?
a. YES: remedying societal gender discrimination, traffic safety, pedagogical benefits, preventing illegitimate teenage pregnancies, biological differences (women excluded from combat)
NO: reinforcing gender stereotypes/traditional gender roles
· These were not actually brought up in the 14th amendment. 

· BRADWELL V. THE STATE OF ILLINOISE (1872): WHICH UPHEALDA LAW THAT PROHIBITED WOMEN FROM BEING LICENSED TO PRACTICE LAW. THE COURT SAID PRACTICING LAW WAS A PRIVLEDGE OF CITIZENSHIP. 

· Said that the paramount destiny and mission of woman are to fulfil the benign offices of wife and mother. 

· This was a rational basis of review. 

· Ruth Beta Ginsberg is the Thurgood marshal of Ruth Beta Ginsberg. 

· IN the Lochner court era, they protected laze fair economic policy’s, except as it pertained to women. Ex is Muller v Oregon which allowed a maximum hours law workable for omen. 

· After WW II, and the entrance of many women to the work force: Goesart v. Cleart (1948): the Supreme Court upheld a Michigan law that prevented the licensing of women as bartenders unless the woman was the wife or daughter of the bar owner. 
· The idea that you’re helping women.. but that your really discriminate.. is the kind of justification that is well within the power of the time period. 
The emergence of Intermediate Scrutiny

· Reed v Reed (1971): The Supreme Court for the first time invalidated a gender classification by the court professed to apply only rational basis. The law was for estates, there was a ranking, and men were to get administrator rights before women. This was struck down. 

· This was a rational basis case. 

· Says that this was a legitimate government purpose… but that the basis for the racial classification was not proper. 

Frontiero v. Richardson (1973): Defining intermediate scrutiny

· Facts: Female member of the Uniformed services wants to get a better space for living because she claimed her male spouse as a dependent. Males were allowed to do this no questions asked, but females needed to show that the male was actually dependent. 

· Question: Is the statute that allows men no questions asked to claim a dependent, but a woman to prove dependency for a man to claim dependency constitutional within he equal protection? Court ruled it is not. 

· Ruling

· They say that laws that differentiate between men and women are inherently suspect. Sex like race and national origin is an immutable characteristic determined solely by the accident of birth, the imposition of special disabilities upon the members of a particular sec because  that violates our system that the legal burdens should bear some relationship to individual responsibly. 

· Shows that there is a similarity to Black hold-down over the history of America. 

· The reasons laws came to be like this were a sense of romantic paternalism which put women not on a pedestal, but in a cage. 

· The Air Force argued that the policy was intended to save administrative costs by not forcing the military bureaucracy to determine that every wife was in fact a dependent. Justice Brennan dismissed this argument, saying that ,the Air Force might actually be losing money because of this policy—and the Air Force had not presented evidence to the contrary.
The Frontiero factors… when you want to argue that you need to move something to a higher level of scrutiny. 

a. Criteria to determine the level of scrutiny:
i. Immutable characteristics (race, national origin, gender and marital status of parents) warrant heightened scrutiny
ii. The ability of the group to protect itself through political process
iii. Historical discrimination against group
iv. Likelihood the classification reflects prejudice as opposed to permissible gov’t purpose
Question #3: Does the Government Action
Craig v. Boren (1976)

· Facts: There was a state law that prohibits the sale of no intoxicating 3.2% alcohol beer to men until they are 21, and women until they are 18. 

· Question: The Question is if this Oklahoma statute breached the fourteenth amendments equal protection cause? The court holds it is. 

· Holding

· statutory classifications that distinguish between gender are subject to scrutiny under the Equal Protection Clause. To withstand constitutional challenge, previous cases establish that classification by gender must serve important governmental objectives and must be substantially related to achievement of those objectives. 

· State advances and issue of traffic safety, which the court says is within the purview of state and local governments, however rejects the gender based via statistics presented therefore it cannot withstand the equal protection challenge.

· The court instituted a standard, dubbed "intermediate scrutiny", whereby the state must prove the existence of specific important governmental objectives, and the law must be substantially related to the achievement of those objectives.
· The statistics relied on by the state were insufficient to show a substantial relationship between the statute and the benefits intended to stem from it.
· Justice Rehnquist dissented, saying that a rational basis test should have instead been implemented. Legislatures should not be held rules of evidence.

· Says we are coming up with a new standard of review, and we can be subjective of how to apply it. 

Upshot from this case: It solidified the intermediate scrutiny test. 
United states v. Virginia (1996)

· Facts: The Virginia military institute only admitted men. It had a strong alumni network, and created disciplined hard working individuals. There was a suit for the admittance of women, which they eventually tried to get around by threating the Virginia Women’s Military Institute, that didn’t have military training, lacked alumni connections, and was not the same education. 

· Question: Does the denial of the VMI women’s admittance breach the 14th amendments equal protections clause? The answer is yes it does. 

· Holding

· VMI failed to show "exceedingly persuasive justification" for its sex-based admissions policy, it violated the Fourteenth Amendment's Equal Protection Clause. In an attempt to satisfy equal protection requirements, the state of Virginia had proposed a parallel program for women, called the Virginia Women's Institute for Leadership (VWIL), located at Mary Baldwin College, Says there must be actual state purposes not just weak justifications. 
· Also says that there is some evidence to suggest that if it was open to women, they wouldn’t want the specific time of education and training, but the court explains that most men wouldn’t want it either. SO there is no strong argument there. It was basically ON ITS FACE…. Being discriminatory.

· Justice Scalia dissent: the standard applied by the majority was closer to a strict scrutiny standard than the intermediate scrutiny standard applied to previous cases involving equal protection based on sex. Notably, however, the opinion for the Court eschewed either standard; its language did not comport with the "important governmental interest" formula used in prior intermediate scrutiny cases. 
· IN THIS CAS, They say that the purpose that something exists must be the ACTUAL PURPOSE Not rationalizations. (we think you’re lying). 

RULE OF THUMB ON HOW YOU AREGUE A GENDER CLASSIFICATION: 

· If you are on the government side that the use of the gender classification is based on some real difference. If you are on the plaintiff side as not satisfying intermediate scrutiny.. look for a way to see the means or the purpose are focused on stereotypes about women. 

· If the real difference is a physical difference, then the court is in a real good position.. This is the one to be the most suspicious of. 

· What is problematic and help plaintiff win is when the means or the end.. is to reinforce gender stereotypes. 

Califano v. Webster: Sex classifications can be used to promote equal employment opportunity to advance full development of the talent and capacities of our Nations people. But such classifications may not be used as they are were to create or perpetuate the legal social and economic inferiority of women. 

· The Social Security old-age insurance benefits are calculated differently for men and women, with the result that women’s benefits are skewed slightly toward their later (higher earning) years, qualifying women for slightly greater benefits.

Synopsis of Rule of Law. The government may enact remedial legislation to benefit women in areas where they have been traditionally discriminated against
Gender Classifications Based on Stereotypes

Orr v. Orr (1979)

· Facts: Alabama statute prohibits men from receiving alimony when divorced, but allows women to. 

· Question: The question is if Alabama’s alimony statute complies with the 14th amendment and equal protection clause. The answer is it does not.  

· Holding

· Applies intermediate scrutiny. Says that gender is a classification that is subject to scrutiny under the Equal Protection Clause. 

· To withstand Scrutiny it mist “serve important governmental objectives and must be substantially related to achievement of those objectives”

· The law appears to be on it’s face discriminatory towards men to not receive alimony, and women for stereotyping them as not economically dependent. 

· Court says that the Alabama statutes were designed for the wife of a broken marriage who needs financial assistance. This is found from asserting one of two legal objectives: 


· To provide help for needy spouses, using sex as a proxy for need. 

· The other is a compensation for past discrimination through marriage that had left them unable to fend for themselves. 

· Ultimately the court opines that both are reasonable needs. However, they can be accomplished by a process that already takes place, which is is the process in the hearings to hear about both sides. Therefore the need to help women can be effectuated without additional burden on husbands. 

· Argument was made

· On the purpose prong.. government can use statutes to help remedy previous injustices.. but cant do that if its grounded in sexual stereotypes… 

The Supreme court on several occasions declared unconstitutional many laws that automatically allowed women economic benefits. 

· Weinberger v. Wisenfiels (1975): the Supreme Court deemed unconstitutional a provision of the Social Security Act that allowed a widowed mother, but not a widowed father, to receive benefits base on the earnings of deceased spouse. 

· Wienberger was applied in Califano v. Goldfarb (1977): to hold unconstitutional a provision in the federal old age survivors and disability insurance benefits program, whereby woman automatically would receive benefits only if he could prove that he received at least half of this support. 

Mississippi University For Women v. Hogan (1982):

· Facts: Man applied to an all women’s nursing school and was not admitted based on gender.

· Question: The question is if the all women’s nursing school’s policy of only educating women breaches the Equal Protection Clause in the 14th Amendment? The court holds that it does. 

· Holding

· Court says that for gender classifications there must be exceedingly persuasive justification. Also that the classification must serve an important governmental objective and that the discriminatory means employed be substantially related to the achievement of those objectives. 

· Court says that if a statute is meant to purposely exclude one gender because they are presumed to suffer from an inherent handicap or to be inadequately inferior, the objective itself I illegitimate. 

· This schools resistance is to compensate women for discrimination, and constitutes educational affirmative action. 

· State can evoke this purpose, but to justify this there must be an actual discrimination in the field. The court finds that there is not, and that women actually dominate the nursing field. 

· Rather than fulfill this purpose, the school actually perpetuates the stereotype that nursing is a women’s job. 

· The school also makes the argument that students would be distracted by attendance of men because it would change the nature of the education. This is not true though, as today there are male auditors who attend the class. 

· Dissenting opinion by Powell and Rehnquist: They basically say that it is a tradition in the US to attend gender segregated schools. 

Michael M v. Superior Court of Sonoma County (1981)

· Facts: CA has a statute section 261.5 which penalizes men who have sex with a female not the wife of the perpetrator, where the female is under the age of 18 years old. Plaintiff did this, after having drinks, and then meeting a 16.5 y/o woman at a bus stop, and forcing intercourse. 

· Question: The question is if CA section 2651.5 of the Cal. Penal Code violates the Equal Protection Clause of the Fourteenth Amendment. The court holds that it does not. 

· Holding

· There is no real way to determine what a piece of legislation was for. CA claims it is for preventing pregnancies on the grounds that half end in abortion, and the other half are born and are likely to become warned of the state. This is a legitimate thing to try and avoid, and so the state has a real reason to do this. 

· The question boils down to whether a state may attach the problem of sexual intercourse and teenage pregnancy directly by prohibiting a male from having sexual intercourse with a minor female. 

· They say that this is sufficiently related to the states objectives to pass constitutional muster. 

· They say that because there is a large burden on the woman if thereis a pregnancy, this is a way to dissuade men from having intercourse. 

· There is no age on the man however because their behavior puts the risk on women no matter what age they are. 

· A gender neutral statute would equally deter women from reporting rapes, nulling the law. 

· The court lays waste to the notion that males are generally the aggressors in a rape, rather this statute is only there to deter men. 

· Justice Brennan, dissent:

· Thinks the court places to much emphasis on California reaching it’s statutory goal, and is no enough emphasis on the sex-based discrimination that is used to achieve that goal. 

· Justice Stevens, dissenting: Believes local customs will define who is having sex when, not laws. So the policy behind this law, is pretty much moot. 

Rostker v. Goldberg

Facts: Head of the selection comity was taken to court over the MSSA (Military Selective Services Act) for only forcing men to register for the draft. 

Question: The question is if the Military Selective Service Act (Act) (1948) (revised 1967) giving the president the power to draft an army, only forcing men to register to the selection process, violates the equal protection clause in the 5th amendment. The answer is that it does not. 

Holding:

· Raising and supporting army’s was the point of the draft. 

· In the majority opinion, Justice William Rehnquist wrote "[t]he existence of the combat restrictions clearly indicates the basis for Congress' decision to exempt women from registration. The purpose of registration was to prepare for a draft of combat troops. Since women are excluded from combat, Congress concluded that they would not be needed in the event of a draft, and therefore decided not to register them." 
· Implicit in the obiter dicta of the ruling was to hold valid the statutory restrictions on gender discrimination in assigning combat roles. Men and women, because of the combat restrictions on women, are simply not similarly situated for purposes of a draft or registration for a draft therefore, there is no violation of the Due Process Clause. The Supreme Court therefore reversed the decision of the district court.
· Dissenting: 

· White, Marshall, and Brennan dissented. Justice White did not think that excluding women “offended the Constitution” but rather that Congress did not “conclude that every position in the military, no matter how far removed from combat, must be filled with combat ready men.” Marshall dissented on the principle of equal civic obligation.
Boiled down: The purpose is to draft people for combat. The means is en.. bc the only people who can fight are actually able to fight. This is a TIGHT fit.. because why would u be drafting people for combat who cant go to combat.

How the Court Handles Gender

· Key take away is that there is precedent that tells us that the court is going to be much more likely to strike down a use of a gender classification  if the use is grounded on a negative gender stereotype of women or something that is going to reinforce stereotypical gender rules. 

· Also had case law.. is also convinced that the gender classification makes a REAL difference.. than its more likely to uphold.. 

· Intermediate scrutiny can still be a tough standard. US v Virginia apply across the board… the court upholding a law as the govt being able to use a gender classification.. it was based on the real difference on males vs males to get pregnant. 

How to argue a facially race neutral law classifies on the basis of race:

· Need to show has a rationally exclusion effect. 

· Not difficult. 

· And a racially discriminatory purpose AKA intent………….

· This one is harder to prove. Just say no and keep client quiet.
How to argue a facially gender neutral law classifies on the basis of gender? 

· Need to show the exclusion effect. 

· And a gender discriminatory purpose aka intent. 

Analysis of Classifications
· First ask what classification

· Then say what the standard will be

· Then say what the presumption will be

Example of needing to show more than effect:

Mclucky v. Kemp: Case that show there is a more likely chance a black person will get the death penalty when the murder a white than any other type of murder. Shows a direct link to racism, but the court still allowed the law to pass. The takeaway is that no matter HOW UNDESPUTED STATS ARE… there needs to be intent. 

I, fenny.. if you want to prove that the law was made to prove the exclusionary purpose.. clients passed the law because of… not inspire of.
b. Non-Suspect Classifications, Rational Basis Test and Means-End Fit, Text pp. 717-719; 724-729;  
THE RATIONAL BASIS TEST

· The rational basis test is the minimum level of scrutiny that all government actions challenged under equal protection must meet. 

· Unless it is a discriminatory classification (race/ gender) is used in a statute, then rational basis is used. (OR FUNDAMENTAL RIGHT)

· Why is everything rational basis that isn’t a suspect class? Because the court shouldn’t be doing policy, they should leave that to the legislature .

· Rational basis is deferential, almost always favoring the governments statute. 

· The basic requirement is that a law meets rational basis review if it is rationally related to a legitimate government purpose. 

· Courts will say that the equal protection clause is satisfied as long as the classification is “rationally related to a legitimate state interest.” 

· Rational basis laws is constitutional even if there is a legitimate purpose even if it was not the governments actual purpose. 

· This rule is very deferential, though There have been some repeals though, and critics here say that sometimes and randomly the court will apply more bite to the rational basis test.  

What makes a Legitimate purpose? 

· Virtually any goal that is not forbidden by the Constitution will be deemed sufficient to meet the rational basis test. 

· Berman v. Parker: “Public Safety, public health, morality, peace and quiet, law and order- these are some of the more conspicuous examples of the traditional application of the police powers to municipal affairs.”

· New Orleans v. Dukes: Held that a statute the prohibit street venders from vending unless they had operated for over 8 years. This was upheld because street venders were said to deter from the areas natural beauty, and then the older venders would have generated a following. 

Must it be the actual purpose or is conceivable purpose enough? 

· In rational Basis standard, any conceivable legitimate purpose is enough to satisfy it, even if that was not the purpose when it was created. 

· Basically showing that a clever lawyer can show that almost anything passes muster. 

· Just has to be a rational fit to a government interest. The state doesn’t even have to make the argument. It can be hypothesized by the court. Very deferential rule. 

· The court doesn’t ask the legislature to articulate a reason for passing a bill, so therefor the real purpose is irrelevant. 

· There is some debate about how much BITE there should be for the rational basis test, and there is a slight amount of discursion. 

The requirement for a reasonable relationship

· The fit only needs to be a reasonable relationship. Because of this laws that are both under inclusive and over inclusive are allowed to stand. 

Tolerance for Under/Over inclusiveness

· Underinclusive: when a law doesn’t include all that are meant to be regulated for a specific reason. People can sometimes be damaged from this is they have less political clout or are underserved. 

· Overinclusive: means that the means is overarching and makes it so that people are affected who are not part of the purpose of the law. 

Railway Express Agency v. New York (1949): The Court can Hypothesize it’s own purposes. 

· Douglas delivered the OPINION of the Court. 

· Facts: 

· Section 124 of the Traffic Regulations of New York City provides that “no person shall operate an advertising vehicle if it is strictly for the purpose of advertising, and has nothing to do with daily business. The appellant contends that because the purpose of the statute is to reduce traffic accidents by distracted drivers, that only taking ads away from cars that don’t have direct business violates the equal protection clause. 

· Question: The issue is, does section 124 of the Traffic regulations of NYC violate the 14th amendments equal protection clause. 

· Holding

· They use rational basis review… 

· Purpose: to reductase accidents. Says this is legitimate. 

· The court itself can hypothesize a reason… for why.. so on behalf of the plaintiffs attorney.. 

· Fit: says its fits. 

· The court says the contention is a superficial way at looking at the issue. That we do not know what the legislature was thinking when the enacted the law, and that perhaps they concluded that someone advertising their Owen wears creates less risk. 

· Says that regulation is an allowable one and does don’t discriminate via equal protection that is protected against. 

· The court says that it is by experience rather than theoretical inconsistancies that the question of equal protection is to be answered. 

· The court finally says that it is NO requirement of equal protection that all evils of the same genus be eradicated or none at all. 

Takeaways from Railway Express

· The standard is COULD THE GOVERNMENT have come up with a rational basis.. the court can hypothesize. Don’t even have to make one. 
c. Begin Proving the Existence of a Classification: Proof of Exclusionary Purpose and Effect, Text pp. 771-775; 785-791; 880-883.  
Back to STRICT SCRUTINY… 

Facially Neutral Laws with Discriminatory Impact or with Discriminatory Administration

THE PURPOSE REQUIERMENT. Proving the existence of a classification. Say this on an exam. 
· The requirement for PROOF of a discriminatory Purpose

· When a law isn’t facially racially discriminatory, there must be proof of a discriminatory purpose for such laws to be treated as racial or national origin classifications. 

Washington v. Davis (1976): Need to show purpose of non facially racial discrimination

· Facts: A qualifying test, Test 21, administered to applications for positions as police officers in the DC police department disproportionately fails African Americans than white people. 

· Two African American officers filed this suit against the police commissioner claiming that the recruiting procedures discriminated on the basis of race against, not on the face, but because they more often the whites fail the written portion of the test. 

· These practices were asserted to violate the due process clause of the Fifth Amendment to the United States Constitution. 

· Question: The question is if the DC Metro Police practice of having people take the written exam, that disproportionately fails African Americans, violates the Fifth Amendment’s Due Process clause. Court holds that it does not. 

· The classification… is those who pass the test and who doesn’t. This is non-suspect.. gets rational basis review.. 

· This case then CREATES the purpose requirement.. 

· The constitution only puts the restrictions on the FACIALLY discriminatory laws. So then we need to look to the ruling in this case.. to show not only effect but PURPOSE.

· See railway express.. in this case you can show rational basis review because there is a rational tie (and the court could invent one) to the legit government purpose of making sure qualified people get hired.. so this is deferential. We want to then try and show that there should be strict scrutiny-- 

· Holding

· Says the central purpose of the Equal protection clause of the 14th amendment is to prevent official conduct discriminating on the basis of race. But that the courts cases have not embraced the position that a low without regard to weather it discriminates, is unconstitutional solely became it has a racially disproportionate effect. 

· An indecorously discriminatory purpose may often be inferred from the totality of the relevant facts, including, if it is true, that the law bears more heavily on one race than another. However, simply affect one race more than another does not in itself make a law unconstitutional. 

· Court cites Palmer cv Thompson (1971): Which held that the city was not covertly segregating pools between white and black people. The opinion warned that the PURPOSE is more important than the grounding affect. PURPOSE… is PARMAOUNT. 

· Ultimately the court says that the test is neutral on its face and rationally may be said to serve a purpose the government is constitutionally empowered to pursue.  

· Court finally says, if no proof of discriminatory purpose was found, a whole slew of discriminatory things could be invalidated including tax, welfare, etc. 

· Court doesn’t like this because it would be the judicial branch scrutinizing a LOT of legislation from the legislative branch. Possibly exceeding the authority.. also would take a lot of resources… we don’t want to be scrutinizing a lot of laws.. 

· Justice Brennan and Marshall Descent: Say that Test 21does not test real ability to be a police officer, and instead they should be judged on ability to do the job. 

A big theoretical divides amongst legal scholars.. is this correctly decided? Should there be this purpose requirement? There are at least 4 justices on the supreme court, that would go the other way on this. 

Critique is that you have a lot of unjustified statistical effect.. 

After Washington v. Davis

· Washington held that equal protection requires proof of a discriminatory purpose in order to demonstrate in order to demonstrate that a facially neutral law constitutes a racial classification. 

· Taken with Palmer v. Thompson, also discriminatory effect is required. 

Is proof of discriminatory effect also required?

· Taking Washington v Davis (required proof of discriminatory purpose_ together with Palmer v. Thompson (proof of discriminatory impact) there is a two pronged test to showing a law is discriminatory when it is not facially so. 

Palmer v. Thompson (1971): Proof also required to racially classify
· Facts: In 1962 the city of Jackson Mississippi was maintaining 5 public parks along with swimming pools that were segregated. Plaintiffs brought an action in the US District Court seeking a declaratory judgement that the segregation of the pools was unconstitutional. The city proceeded to desegregate, however instead of desegregating the pools, simply shut them all down. This action was brought to open them again and operate them on a desegregated basis. 

· Question: The question is weather the action of closing the pools is state action that violates the 14th amendments equal protection of the laws. The court says it is not. 

· Holding

· Court notes that it is not the duty of the state to operate pools in any capacity. 

· Also that this isn’t a case of white having things black don’t, nor blacks and whites being segregated. 

· The Plaintiffs argue that the Equal Protection clause is violated because the shutting down of the pools was motivated to not desegregate them. But the court says that in no case has the motivation of the men who voted for it been the sole reason for a violation of equal protection. 

· First it is difficult to ascertain the motivations or collective motivations. 

· In this case two possibilities: desire not to segregate, however the state claims that its because they could not be economically viably run as desegregated entities. 

· Court says that there is no discriminatory effect because it denies whites and blacks alike in the pool. 

· Justice Douglas dissenting:

· Says that this is a slippery slope to allow people to close facilities when forced to segregate. If that was the case, schools would just close, etc. 

Upshot from Palmer

WHAT THIS CASE SHOWS… is that you HAD purpose.. but that there was no effect. So this was within the states power. This is ironic though… because socioeconomically, then there was probably a higher impact on the African Americans.. but it doesn’t matter.. This case shows effect and purpose… 

How is Discriminatory purpose proven? 

· The Supreme Court has made it clear that showing such a purpose requires proof that the government took an action with knowledge that it would have discriminatory consequences. 

Personnel Administrator of Massachusetts v. Feeney (1979)

· Facts Under ch.31. Section 23, veterans applying for employment under civil service are considered ahead of non veterans. 98% of veterans in Massachusetts are male, and 1.4 of the population is a veteran, so this case arose as a potential violation of the Equal Protection Clause under the 14th amendment. 

· This was an absolute affirmative action for veterans.. 

· This case has a facial classification.. however is facially neutral as to gender. Say it this way on the exam. 

· Question: The question is: Does Ch. 21. Section 23 of the Massachusetts code violate the 14th amendments Equal protection clause? The answer is it does not. 

· Holding

· Supreme court  finds that the point of the statute is to provide a reward for individuals who served in the military. 

· The plaintiff contends that a gender based discriminatory purpose has, at least in some measure, shaped the Massachusetts veterans preference legislation. The argument rests on a common to criminal law and civil law argument that a person intends the natural and foreseeable consequences of his voluntary actions. 

· HOWEVER, the court says the consequences rule is not the rule they use. Instead, they define discriminatory purpose as:

· Implies that the decision maker, in this case a state legislature, selected or reaffirmed a particular course of action at lease in part “because of,” not merely “in spite of” its adverse effects upon an identifiable group. 

· They ultimately say that nothing in the record demonstrates that this preference for veterans was devised because it would keep women from working civilly. 

How is intent proven? 

Village of Arlington Heights v. Metropolitan Housing Development Corp (1977)

· Facts

· Metro Housing development applied to Village of Arlington Heights, ILL to rezone a single family parcel of land to multiple family classification. 

· The city denied the reclassification, and the company as well as plaintiffs brought this action for racial discrimination that violated the 14th amendment and the Fair Housing Act of 1968; 

· Question: The question is if the denial of the MHDC housing plan application violates the 14th amendment. The court holds it does not. 

· Holding

· The court notes that official action will not be unconstitutional solely because of racially disproportionate impact. Here must be proof of racially discriminatory intent or purpose to violate under the equal protection clause. 

· It can rarely be shown that an action rested solely as it relates to one concern. There are usually balances of multiple congeners at play in every legislation. For this reason the courts usually do not review the merits of the decisions, UNLESS there is proof that a discriminatory purpose has been the motivating factor in the decision. 

· The factors the court uses to show proof (anyone doesn’t necessarily mean that it goes.. ultimately up to the court to be convinced):

· The impact of the official action (Washington v. Davis) – sometimes there is clear pattern of discrimination. This is strong evidence usually, but it rare. 

· Impact alone is rarely going to be ENOUGH. REMEMBER THIS FOR THE EXAM. 
· Historical background in a case

· Deviation from procedure

· Decision inconsistent with typical priorities…  
· The legislative history

· statements from members of the decision-making body

· Minutes of its meetings

· Possible testimony from members who participated.
The boiled down approach from Arlington Heights: Once racial discrimination is shown to have been substantial or motivating factor behind enactment of the law, the burden shifts to the laws defendants top demonstrate that the law would have been enacted without this factor.


The Arlington Height Factors for showing Discriminatory Intent: 

· Extreme Statistical Proof (generally, effect alone does not prove purpose)
· Deviation from Procedure (whether events leading up to decision suspicious)
· Decision inconsistent with Typical Priorities (whether decision inconsistent with typical substantive considerations)
· Legislative or Administrative History (statements of decision makers)
What is discrimination? 

Gedulding v. Aiello (1974)

· Facts: California administered a quasi insurance program to employees that provided coverage for certain disabilities not covered by workers comp. In exchange for 1% of their salary, they received the coverage. The coverage was not comprehensive however, and excluded pregnancy. This action was raised calling the insurance program discriminatory towards women because of the lack of pregnancy coverage. 

· The court here says its classification is pregnant vs non pregnant… no women vs not women.. YOU CANT MAKE A LOT OF LEAPS… AND DON’T DO IT ON THE EXAM.. GADOULDING.. SEE FEENY.. VERTERAN NON VETERAN.. 

· Question: The question is is if California’s insurance coverage plan breaches the 14th amendments equal protection clause. It does not.

· Holding

· Says that it is clear that California has created this quasi insurance program, and that it has been self supporting. It is to their significant interest to keep it so, and the coverage of certain disabilities not covered, would greatly increase the cost. 

· In this case they are charging the discrimination comes from underinclusiveness of pregnancy which is in tis very nature a women’s issue. 

· However as far as social welfare goes, the state’s actions so long as they are RATIONALLY UPPORTABLE, the courts will not interpose their judgement as to the appropriate stopping point. 

· Court also says that the low cost of 1% of salary is indicative of what the person should really expect for coverage. It is not intended to be comprehensive. 

· Court also says that there is no risk from which men are protected and women are not, and vice a versa. 

· Justice Brenan dissenting: By singling out for less favorable treatment, a gender linked disability, particularly women, the state has created a double standard for disability comp. 

Aftermath of Geduling: Congress overruled this case with the inaction of the Pregnancy Discrimination Act, which defined sex discrimination to include pregnancy discrimination and which prohibits discrimination on that basis. 

d. Modern Gender and Racial Classifications and Affirmative Action, Text pp. 896-898; 824- 833

HOW different classifications are scrutinized: 
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GENDER CLASSIFICATIONS BENEFITTING WOMAN AS A REMEDY

· The court allows for defender classifications that benefit women when they are designed to remedy past discrimination of differences in opportunity. 
Califano v. Webster (1977): Modern Gender Classification case, as well as the modern affirmative action case. 

· Facts: Under section 215 of the social security Act, old-age insurance benefits are computed more favorably to women than they are to men based on total amount of years worked, and based on dropping lowing paying years. 
· Question: The question is if Section 215 of the Social Security Act violates Fifth Amendments Due Process Clause. The court says it does not breach.
· Holding 
· It applies intermediate scrutiny as the rule of review.. 

· To withstand scrutiny under the equal protection component of the fifth amendment’s Due Process clause, classifications by gender must serve important government objectives and must be substantially related to achieve of those objectives. 
· The argument made for the section is that it is to reduce the amount of disparity between the men and women in the working world who have fewer opportunities and fewer opportunities for growth. 
· The court says that the favorable treatment was because of a forcing of women in a role, or placing them against archaic stereotypes but rather was simply to get even. 
· Important government purpose: improving discrepancy between women. This is an IMPORTANT… GOVERNMANT OBJECTIVE. 
Legacy of Calfano

· Calfano tells us what can satisfy the purpose prong of intermediate scrutiny. The court is willing to accept an entity didn’t engage in the discrimination itself. Its okay to have as a general purpose, remedying discrimination in society against women.  

· This is for INTERMEDIATE SCRUTINY ONLY THOUGH. We have precedent below via Richards that remedying past remedies is not a compelling government purpose. 

AFFIRMATIVE ACTION

How to analyze affirmative action as well as classifications

· Start with the action of the government

· Then for to how the law classified

· Facially

· Non Facially

· Show disproportionate effect

· Show intent

· When analyzing affirmative action, there are three key questions:

· What level of scrutiny should be used for racial classifications benefitting minorities? 

· What purposes for affirmative action programs are sufficient to meet the level of scrutiny? 

· What techniques of affirmative action are sufficient to meet the level of scrutiny?

In Regents of the University of California v. Bakke (1978): 16 slots were se aside for minorities out of 100 slots for medical school. They invalidated the set aside rule, but ruled that college and universities may take into consideration race to create a diverse campus. The court opinion argues for strict scrutiny, and that the set aside rule failed strict scrutiny, but the justices were split, and strict scrutiny was not yet the rule of law. 
· A gender based affirmative action case would not put women in a stereotypic role or assume men to be inferior to men. 

· Intermediate scrutiny applies.. and remedying general societal discrimination is accepted as an important justification.
THE EMERGENCY OF STRICT SCRUTINY:

Richmand v. Croson co (1989)

· Facts: Richmond city council adopted the minority business utilization plan which called for 30% of sub tractors to be majority owned by minorities. 50% of Richmond is African American and 5 members of the city council were African American. Minorities was defined as African Americans, Spanish speaking folks, eskimos, Orientals, Indian, and Aleuts. Only .67% of the cirts construction was Minority owned in the alst 5 years. 

· This was called a minority set aside… 
· Question: The question is if the Minority Business plan violates the 14th amendments equal protection clause. The answer is yes. 

· Holding

· Purpose: The purpose is there-- Court says that it is clear that a state or local subdivision has the authority to eradicate the effects of prime discrimination within its own legislative jurisdiction. If the city has become a “Passive participant” in racial discrimination, it may take affirmative steps to remedy the discrimination. There was a lot of evidence put fourth .. that there was racial discrimination. However the court in this case says that they cannot get over this hurdle. It is a high HURDLE.. 

· The discrimination however, counterpoint here, is that the city itself did not do all the discrimination. This came from an INDUSTRY WIDE discrimination. 

· You see that in kormatsu not actual strict scrutiny is used.. however.. instead in these cases we see a very strict reading of.. .. 

· Tho the point is saying that you don’t want to tread on equal protection clause… even if that means to the detriment of the minority. Some on the court say that we shouldn’t use race for good vs race for bad… 

· The means / Fit: This the law doesn’t have and cant tell if the classification is benign, remedial, or based on racial prejudice.

· The plan denies certain citizens the opportunity to compete for a fixed percentage of public contractors based solely upon their race. 

· There is beginning and remedial classifications of discriminations. Benign would be when the majority member disadcvantes themselves. That isn’t really the case here since 50% of the pop is black and 5/9 of the council are black. Remedial is to assist in breaking down barriers. We don’t really need to know this level of detail. No need to dinsct between benign and evil use of race. We apply strcit scrutiny no matter what. 

· Compelling interest insuring that their finance of private prejudice. However, this is a high burden to meet. 

· Takeaway from this case… is that the facts shown doesn’t demonstrate that there is actually disparity in the contracts.. 
· say go 30%.. but the pop is 50%.. does it need to be 50% until we are even?

· Quotes are not narrowly tailored.. if the entity is being race conciounce in a numerical way that dictates a percentage of any sort, this is a quote. Quotas are UNCONSTITUTIONAL. THEY ARE NO NARROWLY TAILORED****

· The Supreme Court of the United States (Supreme Court) finds that the Plan failed to consider race-neutral measures that would encourage more minority participation in the construction program. 
· THE FIT ANALYSIS: -- need to find non race tailored law… other ways that weren’t race conscious. Also, the 30% quota allowed by the Plan was not “narrowly tailored to any goal, except perhaps outright racial balancing.”
· You cant tell if there are actually any minorities being discriminated against. Also the fit is over inclusive.. because it includes minorities that may not in any way have been discriminated against. 
· Court goes on to say that nothing that they say today precludes a state or local entity from taking action to rectify the effects identified discrimination within its jurisdiction. 
· Justice Thurgood Marshall (J. Marshall). Richmond’s Plan would be declared constitutional under the intermediate level of scrutiny. The Supreme Court should have applied the intermediate level rather than the strict scrutiny standard. 
UPSHOT from this case:

· Race-Based affirmative action (general rule): this is Richmond vs. CROWSON… strict scrutiny applies and a STRONG BASIS IN EVIDENCE of need to remedy discrimination accepted as compelling govt purpose. 

· Not only have to satisfy strict scrutiny.. but the court will be very scrutinizing of the evidence you bring in and require. Have to show the court statistical evidence to show that you need to remedy this distinction. 

· You can defend affirmative action if you can meet strict scrutiny… but the only government purpose that you have is the need to remedy institutionalized discrimination. 

· There is the UNIVERSITY EXCEPTION… same STRICT SCRUTINY FOR previous to remedy discrimination. Or for DIVERSITY are accepted as compelling govt purposes. DIVERSITY IS A COMPELLING PURPOSE. 

· An EMPLOEYER cannot make the racially diverse set of employees. 

· If higher education fact pattern… apply just the basic equal protection analysis.

Modern law for racial classifications

· Always gets strict scrutiny, however there may be flexibility in the compelling purpose prong. IE ability to remedy past wrongs. 

· Race based affirmative action is subject to strict scrutiny.. need to demonstrates a STRONG BASIS IN EVIDENCE of a need to remedy discrimination accepted as compelling govt purpose. 

1. What constitutes a compelling purpose?
b. YES: remedying identified past and current race discrimination (by proven violator in which gov’t is a passive participant OR violator)
c. NO: remedying de facto industry wide or societal race discrimination; increasing services in minority community; need for minority role models; reducing historical deficits of minorities
Narrow tailoring considerations:
d. Individualized consideration
e. Availability of race-neutral alternatives
f. Minimizing undue harm to other races
g. Limited in duration
What is narrow tailored?
h. YES: goals and timetables with disparity studies; using race as on factor in decision making
i. NO: quotas and numerical racial balance requirements; adding points to applicants tests/admissions scores based on race; disrupting employment seniority systems
e. Rational Basis Plus, Text pp. 720-724; and  
Romer v. Evans (1996) – RATIONAL BASIS PLUS… 

· Facts: State of Colorado passed a statewide referendum called Amendment 2, which made Homosexual, lesbian, or bisexual orientation not a protected status. This was in relation to the arising of statutes contrary to this in places like aspen, boulder, and Denver. 

· Question: The question is if Amendment 2 is within the scope of the 14th amendments equal protection clause. It is, and therefore was nullified. 

· Holding

· This is rational basis PLUS.. or rational basis with bite. Because the action was a voter initiative.. passed amendment 2.. And the voter initiative rolled back anti discrimination laws. 

· Rational basis with bite is one in which rational basis is used.. but fails to find a legitimate government purpose. ..basically when the law was born of animus. 

· If this was really rational basis review… then apply the speedbump and move on.. but in this this is rational basis with bite because the court didn’t make up a basis. 

· THERE NEEDS TO BE ANIMUS FACTS.

· The state says that Gays are asking for SPECIAL RIGHTS.. the reason the law should not be struck down.. what it is prohibiting is a special right 
· IN a special way the Gays are DEPRIVED of their rights. The additional burden of amending the constitution.. it was in this case.. that the court violates the equal protection clause. 

· The states argument is that it puts gays in the same position as all other persons. Claims that it just does no more than deny homosexuals special rights. 

· THE FIT: Applies rational basis and STILL couldn’t find a fit… We use a rational basis to the legitimate end so long as there is no target of a suspect class or an infringement of a constitutional right. 

· The court says that in this case, there actually is a targeted class, and that also the law lacks a rational relationship to legitimate state interests. 

· By requiring that the classification bear a rational relationship to an independent and legitimate legislative end, we ensure that classifications are not drawn for the purpose of disadvantaging the group burdened by the law. 

· If equal protection is to have any bearing, a bare desire to harm a politically unpopular group cannot constitute a legitimate governmental interest. 

· The Purpose: Says there is no legitimate governmental purpose… the primary rational os respect for other citizens freedom of association and in particular the liberties of landlords or employers who have personal or religious objections to homosexuality. 

· Justice Scalia dissenting: 

· Says the court is overstepping its system.. the voters should be the people that decide the laws. 
NOTE on the Frontiero Factors:

If someone is deemed to be politically powerful.. then they don’t satisfy one of the frontier factors. !!!!!!

f. Non-suspect Classifications: Age, Disability, Wealth, Sexual Orientation, Text pp. 924-931.  
· The only classifications that we ascribe heightened standard of review to are: 

· Race

· National Origin

· Gender

· Alienge

· Or Legitimacy

· If not in these categories, then we look to rational basis review. Specifically rational basis review should be used for:

· Age

· Disability

· Wealth

· And sexual orientation

· Despite oppression towards certain aged folks, the supreme court says that rational bases is the standard that should be used. 

Massachusetts Board of Retirement v. Murgia (1976) – CAN TRY AND DEMONSTRATE THAT THERE COULD BE A WORLD WHERE THIS BECOMES A HIGHER LEVEL OF SCRUTINY.. 

· Facts: Section 26 (3)(a) of Mass Gen Laws states that a uniformed police officer shall be retired when they turn 50. States case for this is because their goal is to maintain a physically able force, and physiologically people begin to decline at 50 years old. Apelle Robert Murgia was an officer for Mass who was forces to retire at 50, and had been passing his semiannual physicals, and had passed one just 4 months prior to his forced retirement. 

· Question: The question is if section 26 (3)(a) is within the scope of the 14th amendments equal protection clause. The court says that it is not, and that the law may stand. 

· Holding

· We use rational basis for equal protection analysis unless:

·  there is an infringement of a fundamental right OR 

· the law operates ata particular disadvantage to a peculiar suspect class. 

· Says that there has been some unequal treatment of older indicuduals, however it is not nearly what other suspect classes have been 

· Also says the line drawing at 50 is not just discriminatory against the elderly, as 50 is really middle life. 

· Even if it was only older people, old age does not define a “discrete and insular” group in need of extraordinary protection from the majoritarian of the political process. Instead it hits an area that we all will hit eventually. 

· So we use rational basis. 

· Purpose: its to protect the public by assuring that physical preparedness of its police. 

· Fit: Says this is legitimate as there is no indication that the statute has the effect of excluding really not that many unqualified police officers. 

· Justice Marshall Dissent:

· Claims that we should be using strict scrutiny because the court has historically called the right to work a fundamental right.. which in this case would be infringed. 

Following Murgia

· In vance v. Bradlet, the supreme court upheld a federal law that mandated retirement at 60 for participants in the foreign servie retirement system. The court used the rational basis test, and the statute one as the challengers couldn’t sow that it was not less difficult for someone to live abroad after age 60. 

Discrimination based on disability

· Court uses rational basis review. 

· In Texas v. Cleburne Living Center (1985): court declared that the purpose of distinguishing mentally retarded to the general public but be rationally related to a legitimate governmental purpose. This law was unconstitutional to require a special permit for there operation of a group home.. no govt purpose. 

Wealth Discrimination
· It appeared briefly that Wealth would be strict scrutiny:

· In griffin v. Illinois (1956): Court heald that a state can no more discriminate on poverty than religion or race. 

· Similarly in Harper v Virginia: the supreme court declared unconstitutional a poll tax for state and local elections and said that lines drawn on the basis of wealth and property, like those of rae, are traditionally disfavored. 

· Subsequently, however, the Supreme Court clearly held that only rational basis review should be used for wealth classifications. 
· For the exam: you could still argue that a classification could be suspect.. 
a. Substantive Due Process

Modern view of the frontiero Factors to get strict scrutiny: the court has essentially stop adding things 

Upshot from Romer vs. Evans

· Romer v. Evans: Takeaway—instead of it being a case where the court applied the frontiero factors.. we saw instead rational basis review with bite.. one where the law was based on ANIMUS.. if you can argue that there was ANUMIS.. meant to harm the individuals whom it affected… and that there is no other purpose behind the law.. then you can get rational basis plus. 

ECONOMIC LIBERTIES

· Generally refer to the economic rights concerning the ability to enter into an enforce contracts, to pursue a trade or profession, and to acquire, possess, and convey property. 

· The framers were concerned about protecting economic rights. 

· From the late 19th century until 1937 (The LOCHNER COURT era) the court aggressively protected economic rights under the Due Process Clause. States would enact minimum wages which would be deemed unconstitutional via the 14th amendments  Due Process clause, and if a federal government did so, it was a 10th amendment states rights issue. 

· After 1937, the court was deferential to governments ability to regulate commerce. 

DUE PROCESS HYPO: Parcore

· Procedural due process claim: Didn’t get an opportunity to be heard, didn’t have a notice, and didn’t have a hearing. So you proceed there.. then you go to a hearing date… and then you get heard.. and then you still lose. 

· substantive due process… they are all about your fundamental right to care and custody of ones children… This law infringes on that fundamental right… One of the things that goes through the analysis..

SUBSTANTIVE DUE PROCESS

· The fifth and 14th amendment provide that neither the federal nor state governments an deprive any person of life, liberty, to property without due process of the law. 

· Due process is interpreted to pertain to two things:

· The procedure that the govt must follow when it takes away a persons life liberty or property

· Or the “Substantive due process” which is weather the government has an adequate reason for taking away a persons life liberty or property. 

· When looking at a right under the Due Process Clause, the SC must look to see if the actions (Means) is necessary to achieve a compelling purpose (end or purpose). 

· The substantive due process has been used in two areas:

· Protecting liberties

· Safeguarding privacy

· We use the substantive due process as a name because it gives liberty SUBSTANCE. 

· Justice Thomas still decent: only due process means that you cant be imprisoned without the due process of the law. 

· Bork: famous originalists. Was nominated to the supreme court.. but his name has been a verb. He was the last nominee who struck with his own views. True adherence to the principles of originals… Bork said that he thought only what is in the enumerated rights is what is protected. 

· The justification for a lot of the additional rights not innumerate is the 9th amendment which says that unnimmerated rights in the constitution will not be reasoned to be the only protected rights, and that there are other rights to be protected.  Never argue that a law violates the 9th amendment… ON THIS EXAM… LAWS UNDER CURRENT CONSTITUTIONAL LAW DO NOT VIOLATE THE 9th AMENDMENT… 

The early History of Economic Substantive Due Process

· Initially the Supreme Court ignored the first attempts to use the Due Process Clause to protect economic rights from the government interference. 

· In the Slaughter house casesthe plaintiffs contend that their equal protection to practice a trade was limited. The court flatly denied that the Due process protected a trade. THERE WAS strong dissent here, dissenters interpreted the meaning fo the due process to mean: protecting the right to practice a trade or professionand believed that arbitrary interference with these rights vilated the 14th amendment. This soon became tha majority opinion. 

Industrialization increased in the 1870s creating more government regulation. CT first rejected attempts to use due process to protect economic rights from gov’t interference
· However competing with the regulation was the laze faire attitude + social Darwinism that tried to protect a free economy. 

· In Munn v. Illinois (1876): court upheld a state law that fixed grain storage fees. The court said however, that the central question would be either the private property is affected with a PUBLIC interest.  

· In Railroad commission cases (1886): The court held a state law regulating railroad rates was okay, though the power to regulate does NOT equal the power to destroy… so it’s a case by case basis. 

· In Mugler v. Kansas (1887): the court upheld as constitutional a state law that prohibited the sale of alcoholic beverages. The court said that if a statute purportedly to have been enacted to protect the public health, the public morals, or the public safety has no real or substantial relation to those objects or is a palpable invasion of rights secured y the fundamental law, it is the duty of the courts so to adjudge and thereby give effect to the constitution. 

· Shows that Due process was a limit on the govts regulatory powers. 

THE RISE OF LIBERTY TO CONTRACT. 

· Liberty to contract is a limit on gov’t power to regulate economy
· When one party to contract doesn’t have bargaining power… there was no “true” liberty to contract because someone who didn’t work per the employers asks would be replaces by someone who would. 

Allgeyer v. Louisiana (1897): : Takeaway that a state can not infringe on the protected rights of the 14th amendment to life liberty or property without the due process of the law. 

· Facts: Article 236 of the constitution of Louisiana prohibits business in the state with a foreign corporation unless there is an agent within the state. In this case someone had an agreement for insurance with a new York company, and they are suing to be allowed to keep the contract, contrary to Louisiana’s laws. 

· Question: The issue is if article 236  of Louisiana’s constitution breaches the due process clause in the 14th amendment. 

· Holding: 

· States are allowed to police corporations the court says. However, they are not allowed to police people in commerce in the same fashion. 

· Says the law takes away the individuals liberty without the due process of the law. 

· Liberties definition means both the freedom from physical restraint, but also the freedom of all their faculties and to use them in lawful ways. 

· To live and work where he will

· To earn his livelihood by any lawfull calling

· To pursue any livelihood or avocation

· And to enter into all contracts which may be proper, necessary, and essential to his carrying out to a succeful conclusion. 

· They say they are not alking about a foreign insurance company from acting inside the state, which is a breach of the state law. However, this infringes on the individuals right to contract. 

· The states have the right to make a law, but it infringes on rights granted by the constitution. This is an improper dissalowance of someone who happens tolive in luisiana from contracting outside of the jurisdiction.
Lochner v. New York (1905): 

· Facts: There was a statute in New York that forced bakers to not work longer than 6 hours a week and 10 hours at a time. 

· Question: The issue is if the baking statute breached the 14th amendments due process clause. Court holds it does. 

· Holding

· Cites Allgeyer that no power can interfere with the life liberty and pursuit of property without the due process of the law. 

· States may legislate certain police powers, limitations of which haven’t been directly states. The powers are related to: 

· Safety

· Health

· Morals

· General welfare of the public

· The court says the assertion that this has anything to do with public health is laughable-- and says that the act ust have a MORE DIRECT TRELATION AS A MEANS TO AN END, and the end itself must be APPROPRIATE AND LEGITIMATE. 

· Dissent: Thought this was political activism. Not the roll of the court to have economic theory.  

· Holmseian in nature… Not the roll of the court to make policy on what the right economic policy… he did like capital.. but not the courts role to protect it. 

Takeaway: Lochner v. New York announced a theme that was followed until 1937: 

a. Freedom of K was a right protected by DPC of 5th and 14th amendment
b. Gov’t could interfere with freedom of K only to serve a valid police purpose of protecting public health, public safety or public morals
c. The judiciary would carefully scrutinize legislation to ensure that it truly served such a purpose
Another key takeaway was that Lochner held that there needed to be PROOF that a law was closely related to advancing public health. This lead to an onslaught of social science date with challenges. 

Laws Protecting Unionization
· I the early part of the 20th century, the SC declared laws prohibiting unionization infringed on the freedom to contract. 

Muller v. Oregon (1908): Upholds that there may be wiggle room on freedom to contract  based on Policy view about women > policy view of economy
· Facts: Oregon had a law that made it illegal for Women to work longer than 10 hours at a time in a laundromat. 

· Question: The issue is if the Oregon law is outside of the scope of the 14th and 5th amendments substantive due process clause.

· Holding

· The brief presented 90 different reports that showed that long hours of labor are dangerous for women, primarily focused on special physical organization. Also cites maternal functions, rearing and education of children, maintenance of the home. 

· The court says that women are properly placed in a separate class, and legislation designed for her protection may be sustained, even when like legislation is not needed for men. 

The critique hear, was that it does have the power to set hours law for women.. but randomly not bakers… it shows a little bit of leaving from the contract freedom doctrine. But not a lot of sense made. Picking and choosing what they like. 

Minimum Wage Laws

Adkins v. Children’s Hospital (1923): Ct strikes down DC minimum wage law for women. The court found that the minimum wage law impermissibility interfered with freedom of contract because it does not serve a valid purpose. 

· Facts: The Act of September 1 1918 fixes the minimum wage for women and children in DC. This is brought under question of constitutionality. 

· Question: The issue is if the law of September 19 1918 is outside the scope of the 5th and 14th amendments due process clauses. It is. 

· Holding

· The reason for the statute is to safeguard morals they say. Court says though that the relationship between morals and earnings is not capable of standardization. BAD PURPOSE.
· The cannot accept that women require restrictions upon their liberty to contract that men do not in this case. 

· Says this law is in accord from the old doctrine that she must be given special protection or be subjected to restraint in her contractual and civil relationships. 

· Says that you can’t really come up with a reasonable amount for the minimum wage. IT depends on how much the Woman spends, and her lifestyle, so it would be different for different people. 

· Says this puts a burden on employers as well to pay for a service regardless of if they can afford it, as it applies to both big and small businesses. 

Consumer Protection Legislation

Weaver v. Palmer Bros. Co ( 1926): Legislation doesn’t pass scrutiny. 
· Facts: A provision in Pennsylvania laws prevents the use of Shoddy used (rags and other types of cloth) to be used in creating comfortables (comforters). 

· Question: Is the provision not allowing for the use of shoddy outside of the scope of the 5th and 14th amendments Due Process and equal protection clauses? The court says it does.  

· Holding

· The contention that is made against the state is that there is no evidence of people ever getting sick from second hand shoddy. 

· There is a reasonable and inexpensive way to kill the bacteria through a disinfecting process.

· The state says it passed this bill for policing something that could be considered a public health issue. 

· The court finds no evidence to suggest that there was an issue with people getting sick from non disinfected shoddy. Because of this, the prohibition of using it is unreasonable and arbitrary. 

· Justice Holmes dissenting: Basically said that if the legislature believed it prevented disease, the court should have gone along with it. 

Price regulations

· The court frequently distinguished Munn v. Illinois that price regulation on grain storage was a PUBLIC function. There must be a PUBLIC function attached. 

Nebbia v. New York (1934): Adopts a rational basis test – laws that have a reasonable relation to a proper legislative purpose that are neither arbitrary nor discriminatory meet the requirements of the DPC
· Facts: Chapter 158 of the Laws of 1933, the Milk Control Board fixed the minimum price that a store could sell the product at retail. This was to protect smaller producers could offset lower margins with volume. The fixed it at 5 cents a 9 cents a quart. In this case a store sold 2 quarts and a loaf of bread for 18 cents… breaking the statute. 

· Question: The issue is if Chapter 158 of the Laws of 1933 are outside the scope of the 5th and 14th amendments Due Process clause. The answer is that it is not. 

· Holding

· The court goes into a history lesson who in 1931 the prces of milk were dropping below the cost of production because of excess supply. 

· The court goes on to say that because milk is perishable, but necessary, that maintaining a certain about is paramout to the public safety to consumer the important product. 

· The milk industry regulation is of a common interest. Allowing for appropriate regulation by the government. 

· Via the due process of the law, a state may adopt any law it wants as long as it reasonably be deemed to promote public welfare, and that policy by legislation adapted to its purpose. They find no basis for finding a breach here. This is neither arbitrary nor discirminatary as it prevents ruthless competition from undercutting other farmer. 

Economic Substantive Due Process since 1947 (Pressure for change):

· The depression crated a widespread belief that the governments laze fair policies created the depression, and that government regulations were needed. 

· Lochners court was forced to change when Justice Roberts swung to the other side, after Roosevelts court packing plan (switch in time…)

West coast Hotel co. V Parrish (allowance of a minimum wage and overturning of Adkins)

· Facts: The minimum wage for women act was passed authorized minimum wage set for women and children. Appellant was an employee at a hotel, along with her husband, and she sued for wage discrepancies against the state law which said that she should be getting 14.50 per week of 48 hours. She claimed this was repugnant to the due process clause. 

· Question: The issue is if Washington’s Minimum Wage for Women act is outside the scoe of the 14th amendments due process clause. The answer is that it is NOT. Overturning Adkins. 

· Holding

· Decides that the economic conditions have changed from when Adkins was decided and wants to revisit afresh. 

· Areas of Health, safety, morals, and welfare of the people may be policed on a reasonable basis. 

· The legislature therefore has a wide field of discretion in order that there may be suitable protection of health and safety. 

· They overturn adkins, saying it was a departure from the true meaning of the due process clause. They say WHAT CAN BE CLOSER to the public interest than the health of women and their protection from unscrupulous and overarching employers. 

· Instated Rational Basis review. 

· Freedom of K may be restricted in employment context to protect health and safety, and to ensure good work conditions. 

· Also says that protecting women IS a legitimate end. The legislature may adopt laws that put an end to the sweating system. Women are in an unequal position economically and politically. 

· Curt says that it is unnecessary to cite official statistics to establish was is common knowledge. 

US v. Carlene Product Co. (1938): Articulating a presumption of validity for all laws regarding economic legislation. 

· Facts: The filled milk Act of congress prohibited the shipment of milk interstate that was compounded with fat or oil other than milk fat. The cut product was called Milnut. 

· Question: The issue is if the Filled Milk Act is outside the cope of the 5th amendments Due Process clause. The court holds that it is NOT.

· Holding

· The point of the law to avoid fraudulent substitutions that could injure the public, so the court says, similar to Hebe co. V Shaw which prohibited skim milk being cut with coconut oil. The court sees no reason to depart from this ruling. 

· The court says that the facts supporting such judgement should be ASSUMED…… that they were relied upon in some rational basis. (Similar to rational basis review in equal protection). 

· This can still be challenged you just need to show the facts that a presumption may be relied on are not true. 

· They say that it is not the courts role to rebuke the facts. SO the law stands. 

· In the ruling it created the most famous footnote in Con law.. footnote 4: which proclaims a need for judicial DEERENCE to government economic regulations, with more aggressive judicial review reserve for cases involving fundamental rights and discrete insular minorities 
· Important to note that this is just a footnote. Its basically how you win in heightened scrutiny though. Class on voting rights.. theoretical underpinning for all the rules that you’d learn. 

· For exam you cant make a footnote 4 argument both ways… only for minorities not for majorities. 

· We don’t know if gender is an odious category.. there is a difference between gender and racial classification. Sometimes gender classification are things that we can be suspicious of. In other instances it may be something the court will hold if its based on a significant difference. 
UPSHOT- Modern Economic and ordinary legislation: we use rational basis.. no fundamental right infringement. The default is, any law that doesn’t infringe on a fundamental right.. gets rational basis. Lochner era used heightened scrutiny. 

Right to practice a trade

IN LOCHNER COURT TIMES there was a fundamental right to practice a trade. This is no longer the case today. 

Economic Substantive Due process since 1937

· Since 1937 not one state or federal regulation has been found unconstitutional, infringing on liberty of contract as protected by the due process clause of the 5th or 14th amendments. 

· The court has made it clear that regulations will be upheld as long as thy are rationally related to a legitimate government purpose. 

· The governments purpose can be any goal not prohibited by the constitution. Any conceivable purpose s sufficient. 

Williamson v. Lee Optical of Oklahoma (1955): Court will pass almost anything via rational basis. 
· Facts: Oklahoma had a state law the required that only optometrists of ophthalmologists who are licenses may fit glasses with prescriptions, not opticians who were artisans but not licenses. 

· Question: The issue is if this Oklahoma law is within the scope of the 14th amendments due process. It is. 

· Holding

· Court says that this regulation is within the competence of the police powers of the state because its health issue with the examination of eyes. 

· It may in fact be a needless regulation but that is for the legislature to decide. There isn’t evidence to say that fitting glasses has anything to do with prescriptions or technical knowledge, but there may be instances when it does. 

· Maybe they concluded that one was needed often enough to require one in every case. Or that eye exams were so critical not only for correcting, but detection of ailments, that every change in frames should come with a review of a medical expert. 

Upshot: Legislature can be wasteful.. can do things it doesn’t need to do… but the law need not in every respect in its aims to be constitutional… 

Right to Work

· In Lincoln federal Labor uniron v. Northwestern Iron and Mesacl co, the court unanimously found that there was a law that was up held “right to work” which mandated that no person could be denied a job for failure to join a union. States could legislate against injurious practices aslong as they didn’t infringe on any constitutional rights. 

· Ferguson . Skrupa (1963): Allowed a law in Kansas that put up with debt adjusting that could only be done by lawyers. Therefore… it was a lawyer monopoly. But allowed to pass on the rational basis test. 

INCORPORATION
· The Slaughterhouse cases are still good law today, and state that the privileges and immunities clause is essentially a nullity, and that the BOR therefore do not apply to the states. However the supreme court has gotten around this through “incorporation of the BOR through the 14th and 5th amendment’s Due Process clauses. 

· Due process protects FUNDAMENTAL RIGHTS from being interfered with by the states. 

Barren vs. Baltimore: first 8 amendments are binding to the federal government BY THEIR TERMS. 

· Wanted to go to the taking clause of the 5th amendment.. but the 5th amendment only applies to fed govt. 

· Modern rule however, is that the BOR can be incorporated.. via the word LIBERTY in the due process clause. This gives the word liberty a substantive value. 

Big takeaway is that the BOR is mostly incorporated

· What’s not

· 5th amendment (grand jury indictment)

· 7th amendment (jury trial in civil cases)

· What is undecided

· 8th amendment (excess fines)

· 3rd amend (soldier)—hasn’t come up. 

DC vs. Heller… this was a 2nd amend challenge in the federal govt. Once they won… then they sued Chicago… and then they won.. because 14th amend incorp.. to limit the power of state govt.

· There were more justices in favor of selective incorporation.. total incorporation is a moot point now however. Everything has slowly been incorporated case by case at a time. 

· NEED TO KNOW: Opponents of Selective Incorporation were also opponents of substantive due process… this is the substance of blacks critique IN PALKO. This is now a critique of the modern substantive due process cases.. 

· Privileges and immunities is basically a nullity if we recall. So Black and other justices who take originalist outlook, even if the court went back and instead of running things through the word liberty in the Due process clause, but rather the privilege and immunities clause, they would still likely say that the only limits would be those enumerated in the BOR. 

How does history effect finding a fundamental right?

· The court takes accounting in substantive due process.. as to how states have treated certain rights in the past… to decide if something is a fundamental right. There is a critique on this, because why would you look back, to when in the past there may have been no protections given to things that are in fact fundamental rights. States do this however, to avoid being called saying there are subjectively making a decision. 

Critique of modern economic differentials and strict scrutiny elsewhere: 

The court has a double standard between protection of economic (deferential) vs. other types of rights. 

TWO APPROACHES TO IDENTIFYING RIGHS UNDER SDP ANLYSIS:

· CURRENT MAJORITY RULE—PRECENDENT BASED WITH REASONED JUDGEMENT AND TRADITION AND HISTORY AND MORE BROADLY DEFINED. 

· APPLY THIS ON THE EXAM

· MINORITY VIEW: LOOK ONLY TO TRADITION AND HISTORY AND NARROWLY DEFINE ASSERTED INTEREST

· DON’T APPLY THIS ON THE EXAM

Palko v. Connecticut (1937): REJECTS TOTAL INCORPORATION. 

· Facts: Someone on trial for a criminal case was tried once, and then tried again because of an issue with some of the testimony. They raised the issue of double jeopardy which is prohibited by the 5th amendment. 

· Issue: The issue is if Connecticut’s action of retrying Palko was against the law. It was not.

· Holding: 

· The court holds that it would be double jeopardy, and that the 14th amendments due process does incorporate the double jeopardy rule. However, in this instance, the retrial was an error in the original trial, and it is not double jeopardy but rather the court making sure there was a good clean trial. 

· TEST THAT GETS USED: A RIGHT IS FUNDAMENTAL IF IT IS THE VERY EXEENSE OF A SCHEDE OF ORDERED HISTORY. IF THIS RIGHT WAS ABOLISHED, IT WOULD VIOLATE A PRICINLE OF JUSTICE SO ROOTED IN THE TRADITIONS AND CONSCIENCE OF OUR PEOPLE AS TO BE RANKED AS FUNDAMENTAL. 

· Justice Black did not like this test because it left too much discursion to the court. This is a standard.. not a test really. This makes it a subjective opinion instead of a test. THIS CRITIQUE REMAINS and is applied to opponents of substantive due process. 

· This limits additional fundamental rights from cropping up.. this could be considered a good thing (limiting courts power) or negative… no growth as doctrine. 

Adamson c. California (1947): 

· Facts: Adamason did not testify in his own trial that incriminated him. The court allowed his not testifying to be reflected negatively upon him. He challenged, saying that this is a breach of the 14th amendments due process clause. 

· Issue: The issue is if non testifying being used against someone on trial is outside the scope of the 14th amendments due process clause by way of the amendment that says that one does not have to self incriminate. The answer is it is. 

· Holding

· Says the due process clause does not call on all of the BOR amendments. 

· The due process clause forbids compulsion of testimony for fear of torture or exhaustion. However the point of testifying in this case is to either make comment to say you are guilty or defend yourself to give a reason as to why evidence looks ho it is. It is therefore not without the due process of the law (since overturned). 

· This lead to the SELECTIVE ENCORPORATION DOCUMENT!
· Blacks dissent: Specifically, Black argued that while the Court should not incorporate rights not specifically enumerated in the Bill of Rights, it should "extend to all the people of the nation the protection of [the specific enumerated rights of] the Bill of Rights."[7]
The Debate over incorporation

· Centered around 3 primary issues

· Weather the framers intended the BOR to apply to the 14th amendment

· Federalism: Does implying the BOR take away to much state power

· Is this an appropriate judicial role? This greatly increases the courts power. 

The current Law and what’s incorporated: Partial Incorporation

 Duncan v Louisiana (1968) 

· Facts: Duncan was accused of a battery in Louisiana. He sought trial by jury, but the LA constitution only allows trial by jury for capital punishments or imprisonment. Battery was only a misdemeanor. Appellant was convicted and sentences to serve 60 days in the parish prison and pay a fine of 150. 

· Issue: The issue is if not allowing for a jury at the trial was outside the scope of the 14th amendments due process clause. The holding is that it was. 

· Holding

· The court says that we look to the BOR for guidance as to what may be due process. 

· Says it no protects:

· The right to compensation

· The right to free speech

· The right to be free from unreasonable searches

· The right to be free of self incrimination

· The rights t council
· Right to a public trial

· And to compulsory process for obtaining a witness. 

· The court says the test is weather a right is among those fundamental principles of liberty and justice which lie at the base f all our civil and political process. 

· Says that in Oliver  (1948): a fundamental right is a fair trial. 

· The state claims that the constitution imposes no dirt to five a jury trial in any criminal case. However the court holds that tight of thr jusry trial is protected by the 15th amenments due process clause. 

· We have this to prevent oppression by judges and political leaders. Peers may be less sophisticated but may also be more understanding. 

· Justice Black Concurring: Very happy, basically calls for a total incorporation. 

g. Intro to Modern Substantive Due Process (SDP) Analysis, Text pp. 933-940;  
· Some liberties are so important that are deemed fundamental rights, and the government cannot infringe on them  via the due process clause unless they succeed through strict scrutiny.  (compelling govt purpose)

· Everything else goes through rational basis (legitimate govt purpose)

· Substantive due process limits policy choices the government can make based on an individual liberties

· The liberties include: Family Autonomy, procreation, sexual activity, sexual orientation, medical care decision making, travel, voting, and access to courts. 

·  Most things that fall under the due process, can also fall under the equal protection clause. There isn’t any difference in outcome, however just the fact that both if falling under a fundamental right would be subject to strict scrutiny. 

· You can protect a fundamental right through the equal protection clause, but this is not very common. 

· If something is safeguarded by the due process, the constitutional issue is whether the governments interference is justified by a sufficient purpose. 

· If law denies something to everyone.. use this. 

· If protected under equal protection, the issue is whether the governments discrimination as to who can exercise the tight is justified by a sufficient purpose. 

· If the law only targets a specific group. Use this. 

The 9th Amendment

· States: The enumeration in the Constitution of certain rights shall not be construed to disparage other retained by the people. 

· There are no rights that flow from this. But rather courts will use it justify protection of nontextual rights such as the right to privacy. 

9th amendment Interpretations (for future reference): 

· Language to make clear that fundamental rights not limited to BOR (Judges can fins and enforce other rights).

· Federal government has limited powers

· Same as A, but that congress should find and enforce unremunerated fundamental rights.

· More than one above

Procedural Due Process

· Substantive Due Process

· The govt must justify an infringement by showing that its action is sufficiently related to an adequate justification. 

· When strict scrutiny, must show that the law is necessary in achieving a compelling purpose. 

· Procedural Due Process

· Govt must use adequate procedure when taking away a liberty (court process, etc). 

Framework for Analyzing Fundamental Rights

· Four questions to ask:

· Is there a fundamental right?

· If fundamental, use strict scrutiny. Otherwise rational basis. From Corlene products (The court defers to the legislature unless there is discrete or insular discrimination or infringement of a fundamental right).
· Originalists take the position that fundamental rights are limited to those liberties that are explicitly stated. It wools use govt process if they added additional. 

· Non originalists would allow the court to protect fundamental rights that are not innumerate. 

· Is the right infringed?

· SC says that there is an infringement when you weigh the directness and substantiality of the interference. 

· Is the government’s action justified by a sufficient purpose?

· Must be a truly vital interest for compelling.. and any interest for rational. 

· Are the means sufficiently related to the goal sought? 

· Is the means related to the end. No real test here. For rational under or over inclusiveness isn’t important. For strict scrutiny it is. 

Constitutional Protection From Family Autonomy: The Right to Marry
Loving v Virginia (1967): 

· Facts: Interracial couple were sentenced to jail for getting married in Virginia. 

· Issue: Is the Virginia statute against interracial marriage outside the scope of the due process clause? It is.

· Holding

· T says law violates equal protection and DPC of 14th amendment
· CT recognizes a fundamental right to marry and applies strict scrutiny
Constitutional Protection From Family Autonomy: The Use of Contraceptives
Grisworld v. Connecticut: the right to marital privacy, although not explicitly stated in the BOR is a penumbra formed by certain other explicit guarantees. As such it is protected against state regulation that sweeps unnecessarily broad.
· Facts: Connecticut law made it illegal to use contraception. A married couple consulted a doctor, and they were each punished. 

· Issue: Is this Connecticut statute outside the scope of the 14th amendments due process clause. The majority holding is that it is. 

· Holding:

· Government goal was to prevent premarital relations. 

· The court says that it rejects the notion that the state has overstepped its constitutional boundaries. The court is worried about returning the lochner era. They say that they don’t do policy “We are not a super legislature.” So they decline the invitation to use the substantive due process clause. 

· Court says that there are penumbras.. thing that comes from beyond what’s coming from the words of the amendments. They basically pull from all the amendments via penumbras that this freedom was explicitly expressed. … DO NOT ARGUE EMENATIONS OR PENUMBRAS ON EXAM. THIS ISNT MODERN LAW. 

· Second the court discusses that the constitution enumerates a number of circumstances that there is a right to privacy.. weather that be for not being forces to quarter soldiers, Self incrimination, etc. 

· Then says that the state is using a way too broad means to regulate it’s goal of preventing premarital sex.. they don’t instead regulate manufacturers or other, and it is so broad that it invades the protected freedoms. 

· THE COURT thinks marriage is EXTREMELY IMPORTANT. 

· Goldberg Concurrence:
· Okay for Ct to protect unremunerated rights – cites to 9th amendment
· Does not think the law is in line with the policy behind it
· Harlan Concurrence:
· Proper inquiry is whether law infringes on DPC – apply the Palko test
· White Concurrence:
· References DPC
· No connection between the law and its stated policy
· Black’s Dissent:
· Even though law is offensive there is nothing in the constitution protecting the right to privacy
· Concerned that Ct is misusing their power – no test for determining what a fundamental right is
· Amendment process is correct way to add new fundamental rights
· Stewart’s Dissent:
· Proper way to invalidate law is to let people vote to repeal it
h. Modern Substantive Due Process Analysis, Text pp. 948-958. 

Michael H v. Gerald D (1989): Framing analysis, married man rebuttable presumption stands. 
· Facts: A couple were married, the husband was cheated on by the wife. The wife was pregnant. The alleged baby daddy took a dna test and showed it was likely his. There is a CA statute that says a married couple with a child, the child is assumed to be the child of the parents. Biological father had 2 years to assert legitimacy.. 

· Issue: Is this CA statute outside the scope of the 14th amendments due process clause? Court holds it is not. 

· Holding

· There is no such thing as dual fatherhood in CA like in nature. 

· Plaintiff contends that there is insufficient state purpose to protect marriage because he established a parental connection. 

· Court says that to establish a fundamental right, there must be an interest traditionally protected in society. Must be rooted in tradition and fundamental. The court says this is not the case in this situation… that the protected interest of the cheating father has no precedent and is such a strange occurrence, that it is not what would be considered fundamental. 

· Plaintiff relies on Stanley v. Illinois, hover the court says that he distorts the cases, as they rest on the sanctity of a traditional union. 

· Court says that traditionally the marital family is protected. It is the married man who is assumed to be the rather, and it would be a rebuttable presumption to say otherwise. 

· They do not accept Justice Brenan’s criticism that squashes the liberty not to conform.. as there is clearly a loser somewhere if one conforms and ones does not. 

· Footnote 6 here.. is that if you define narrowly (not common law) the issue at hand. Brennans dissent however, is that this is a subjective choice from the beginning.. so to avoid subjectivity you can’t start ]

· Current legal rule is that the judge can decide how it wants to frame whatever the legal right is. So we need to know that on the exam… how the state and the plaintiff would argue. Best arguments.. for plaintiff is broad framing. State is narrow framing… 
· Justice Brenan dissent: Basically says there should be broad framing, because its subjective to go narrow. 
Moore c. City of East Cleveland, Ohio (1977): SAYS THERE IS FAMILY AUTONOMY. 

· Facts: Cleveland had a statute which only allowed for a nuclear family to dwell in a home. A grandmother accepted her grandson to live with her, and was fined and sentenced to jail.
· Issue: Does the Cleveland statute go outside of the scope of the liberty interests protected by the 14th amendments due process clause. 

· Holding

· The city claims its purpose is to not clog the roads, prevent overcrowding, and prevent undue burden on the schools.  

· Cites a case Village of Belle terre v. Boraas (1974) which imposed a limit on who could live in single family homes. It allowed for people to be related by blood, adoption, and marriage to live together and in sustaining the ordinance, we were careful to not e that it promoted family needs and family values. 

· How are we going to define the right… the court can choose… 

· The court says however that on the face of the law, certain types of families are excluded.. only nuclear ones are accepted. 

· This was an arbitrary drawing of a line of what is an isn’t a family. The court goes on to comment that instead of arbitrary line, we find that liberties protected by the due process clause coming from “respect of the teachings of history and, solid recognition of the basic values that underlie our society. 

· In this case… there wasn’t a sufficient fit. Said that there was no real fit at all. 

FAMILY AUTOMY: The court has protected some versions of family autonomy. This is the choice of family members to live together… This is not autonomy to be a family
RIGHT TO PHYSICIAN ASSISTED DEATH

Washington v. Glucksberg (1997): Rational Basis Review. The court has not identified a fundamental right to physician assisted suicide. Framed narrowly.
· Facts: Washington has a statute that prohibits physician assisted suicide. A group of doctors who says they would help patients end their life if they had terminal illnesses brought this challenge to the statute. 

· Issue: Is the Washington statute that prohibits assisted suicide unconstitutional as it pertains to the liberty protected by the 14th amendments due process clause. The court holds that it is not. 

· Holding

· Framed this as physician assisted suiced… which there was no backwards looking history. 

· The doctors were asking for a much narrower framing, which was that someone who was terminally ill and suffering should have the right to end their life with the help of a 3rd party. 

· The court does its standard analysis of the substantive due process clause:

· History: Says there has been a long history of protecting life and condemning suicide. 

· Doctors contend that the framers believed suicide was an egregious but non felonious wrong. 

· Modern trends in Law: Says that many states are reexamining the assisted suicide law, though generally are reaffirming that it is illegal. The states want to protect integrity at the end of life, but still have mostly found to maintain illegality. 

· Doctors relay on the Cruzan Case, which said that a person may refuse medication on the ground of personal autonomy as being forced medication is a battery. The court distinguishes this case however, saying that this is a different autonomy than the right to allow a 3rd party to end your life. 

· The court flatly denies that there is any fundamental right to ending ones life. As such they apply rational basis review to Washington’s statue. 

· Concurring opinions make it clear that there may be a fundamental right to receive pain easing medical treatment even if that treatment leads to death IN CERTAIN CIRCUMSTANCES
· They got rational basis review: state interest in prohibiting physician assisted suicide are legitimate and compelling:
b. Unqualified interest in preservation of human life
c. Interest in protecting vulnerable groups from abuse, neglect and mistakes
d. State may fear that this will start down the path to voluntary and even involuntary euthanasia
2. Because the goals are sufficient it will be left to the state (because no fundamental right no strict scrutiny)
Sexual Minorities

Bowers v. Hardwick (1986)

· Facts: Individuals were charged with committing sodomy in their own home. Georgia had a statute that formed such activity called Georgia Code annotated section 16-6-2, passed in 1984. 

· Issue: The issue is weather Georgia Code Ann. 16-6-2 is unconstitutional because of the liberty protected by the 14th’s amendments equal protection clause. The court holds it is not. 

· Holding

· Frames the right as the right to consensual homosexual sodomy in ones home. 

· Respondents rely on previous cases which protected numerous family type rights, but the court says these are not related in any way to sodomy. 

· Says that sodomy is not a fundamental right. Cites Palko, which says needs to be a right that isn’t seved breaches liberty and justice.  Historically it has been a crime, cites numerous examples dating hundreds of years, that it was no acceptable in different governments. Also that it breaches Judeo-Christian morals. 

· The court refuses to make this a fundamental right.
· Respondents also rely on Stanley, which gives the first amendment right to watch illicit materials at home based on privacy. Court says this is not applicable because it was based on the first amendment, not the 14th. 

· Victimless crimes are also not protected in private (drug laws, etc). And that this is a slippery slope, which could lead to additional exposure in the law to other types of sexual conduct such as incest, adultery, etc. 

· Respondent says that there is no purpose, even in rational basis, which the court says that laws based on morality are throughout government. If this was taken away, the courts would be busy, and are unpersuaded. 

· Dissents: THIS WE NEED TO KNOW FOR THE EXAM.

· reframes the asserted liberty interest as fundamental right to control the nature of intimate associations with others – says they would apply strict scrutiny and overturn the law
· Quotes justice Holmes, which sais that it was revolting to follow rules just because we always have. 

· RELIGIOUS VIEWS SHOULD NOT BE IMPOSED ON LEGISLATION. 

· DRAWS A SIMILARITY IN FOOTNOTE 5, to Loving. Saying there should be due process and equal protection violations here.. there too most states had similar prohibitions in place. Yes the racism was defeated. 

In Glucksberg the rule was a CAREFUL framing… 

Morality alone is sufficient to be a legitpurpose.. youd be free to include morality.. but wont be enough to justify the law in question… 

Overturning of Bower

Lawrence v. Texas (2003): Overules Bowers, applies rational basis plus. 

· Facts: Police broke in to a private home and found petitioners engaging in homosexual sodomy. This was against texas statute Tex Penal Code Ann section 21.06 (a) which made it illegal for homosexuals specifically to engage into sodomy. 

· Issue: Is Texas Penal Code Amm Sextion 21.06(a) unconstitutional because it breaches the 14th amendments due process clause? The court says it is. 

· Holding

· The state claims that the purpose of the statute is to protect what it deems to be moreal behavior. 

· Court frames… weather the petitioners were free as adult to act as adults under the due process clause. 

· The court discusses the similarity in facts between this and bowers, however points out a major difference in the analysis which is that the court in Bower simply decided if Sodomy was a fundamental right or not (which it said it was not), when really the issue is if a personal relationship is entitled to formal recognition of the law, and within a persons liberties or not. 

· The court cites Planned parenthood v Casey saying the purpose of the court is not to find a moral code, but an obligation to define liberty. 

· They cite Romer which stuck down a homosexual legislation that banned them from any protection under the ground of equal protection. This is probably similar in our case in that there was some animus for the reason of legislation because it applied directly to homos. Rational basis plus.. 

· They rely on this to do a sort of rational basis test review, that says there is no legitimate purpose. 

· BEST TO ARGUE ANIMUS.. try an analyze a fact pattern in ROMER or LAWRENCE. There aren’t really any factors to find animus. Say that Gay people are unfairly singled out.

· Gave consideration to overruling a precedent—thought these didn’t change. 

· Has legal rule become unworkable
· Has society come to rely on the holding?

· Has the law changed to make the case obsolete?

· Have facts changed?

· The issue is weather these moral views can be enforced via criminal law… you cant criminalize behavior vs this view of morality… not to mandate our own moral code… 

· Justice Kennedy uses the rational basis review.. says that he didn’t use the word fundamental right.. because he does it to make sure that you can still use legislation to guard against other types of social deviancy.. 

· MAJORITY RULE.. MORALITY ALONE IS NOT A SUFFICIENT PURPOSE.  

· Justice Oconner concurring:

· Says this should be equal protection case. 

· Scalia Dissent

· Says the court leaves untouched the central conclusion… which is that nothing in the language says anything about fundamental rights.. but no where is there a fundamental right.. 
· Gave criticism that this fell outside of stare decis

· He continued: "Let me be clear that I have nothing against homosexuals, or any other group, promoting their agenda through normal democratic means." The majority's "invention of a brand-new 'constitutional right'", he wrote, showed it was "impatient of democratic change".
· Scalia makes it clear as well that morals should be a higher standard. It creates no moral rules.. hethonism. Etc. 
IN THESE CASES… LOOK AT REASONED BASED JUDGEMENT AS WELL, not just the HISTORY.
Obergerfell: Didn’t find a new fundamental right.. bc marriage was already fundamental. 

· Facts: Respondents bring an action to have their same sex marriages deemed lawful on the same conditions as marriages between persons of te opposite sex. The statutes at issue were in Michigan, Kentucky, Ohio, and Tennessee—which allow marriage only between a man and woman. Obergerfell had a partner of 20 years who got ALS. Before the partner died, they got married in Maryland on a medical transport plane because movement was hard for him. Was not allowed to claim they were married on the death certificate. 

· Issue: This issue is if the state statutes prohibiting same sex marriage breach the due process clause of the 14th amendment? It does

· Holding

· Starts out with history:

· Talks about how important marriage is to the fabric of society, and the US. 

· Respondents claim that their purpose for keeping a man and woman only is to protect marriage for the purpose of having children—however the court says no evidence to show something different would happen. 

· Recently psychiatrists have said homosexuality is normal and immutable. 

· The responsibility has not been reduced to any formula: Substantive Due Process is not formulaic… 

· Cites loving v Virginia, and others that it was about the right to marry, not the right to marry interracially. So therefore the right to marry by case law is seemingly fundamental, including same sex. 

· Says marriage is a cornerstone to central order. 

· Court makes the argument that if fundamental rights were also only those found in history, you’d never be able to change rights for disadvantaged people.
· Says the equal protection clause helps find inequalities and correct them. In this case, this helps show that there are inequalities. 

Obergerfell cites the following reasons to allow for gay marriage:

· Precedential type approach (a personal choice that was sufficiently similar to prior cases.. that it would be inappropriate to deny.
· Marriage is a fundamental Right.. bc it protects against loneliness
· Marriage is a fundamental right bc it protects children from harm and humiliation (not intuitively based on doctrine).. don’t replicate this on the exam. 

· Because its at the center of the US government institution.. 

These four principles don’t apply directly to anything besides marriage. This is easily distinguishable.

On Framing
· The court fails to give us a useful way of distinguishing of when the court will use a narrow framing or not.. 
· In Glucksberg they say this type of case should be narrow. In Obergerfeld.. they say that this is the type of case that should be interoperated broadly (marriage). 
· Loving v Virginia shows both equal protection and due process. IN Obergerfel, we see that as well. So if we see something like this on the test.. we know that it violates both provision…

· Obergerfeld does say nothing about heightened scrutiny however.. so if u see something about a teacher, there’s nothing in this to show that something else could be found. It would be rational basis. 

MODERN SUBSTANTIVE DUE PROCESS (Reproductive autonomy)

Roe v. Wade (1973)- Have and are have always been where the state has the power to prohibit and ban abortion. Abortion is a FUNDAMENTAL RIGHT… subject to STRICT SCRUTINY. This is the only fundamental right is the only one that is subject to something other than strict scrutiny. (Undue burden found in Caset). – Undue burden is something you’d only do in abortion. 

· Facts: Texas statute doesn’t allow for abortion. This was challenged. 

· Question: Is there a fundamental right to an abortion such that a statute the probits it violates the 14th amendments due process clause. The answer is that there is. 

· Holding

· Goes through lots of history, from various countries showing that there is precedent to allow for abortion, particularly before quickening (the first recognizable movement of the fetus). 

· Abortion prior to quickening in the US wasn’t a crime until 1860. 

· However in recent years before the case, abortion laws had become less strict. Though in some states the strict laws still remain. Court says that in the 19th century, there was more right to women for abortion han there are today. 

· Three reasons for abortion statutes:

· Discourage against illicit sex

· Safety for women (it’s a dangerous procedure), though significantly less so in the first trimester. Mortality is as low or lower than normal child birth. Dangerous abortion mills leads more credibility that the state should be able to regulate. 

· Protecting prenatal life—says that the state interest probably starts somewhere around quickening. 

· Justice blackman is saying that this changes over time via the quickening. 

· You would challenge the fit between the law and what its purpose is… =

· Says that the right to privacy, including the right to abortion. Is a fundamental right. Though this is not absolute, since there is still the protection of life, and safety that should be regulated for protection. 

· So we use strict scrutiny (compelling reason) to protect state interests. 

· Ultimately rule: 

· 14th due process makes the right to abortion fundamental. 

· For first trimester, the ability to abort is effectuated by the physician. 

· From first to 2nd trimester, the state may regulate in promotion its interest in health for the mother

· In third, it may regulate for protecting human life. 

Justice Rehnquist. The right to an abortion is not universally accepted, and the right to privacy is thus not inherently involved in this case.  "There apparently was no question concerning the validity of this provision or of any of the other state statutes when the Fourteenth Amendment was adopted." Therefore, in his view, "the drafters did not intend to have the Fourteenth Amendment withdraw from the States the power to legislate with respect to this matter."
· White dissent: 

· White asserted that the Court "values the convenience of the pregnant mother more than the continued existence and development of the life or potential life that she carries." Though he suggested that he "might agree" with the Court's values and priorities, he wrote that he saw "no constitutional warrant for imposing such an order of priorities on the people and legislatures of the States." White criticized the Court for involving itself in the issue of abortion by creating "a constitutional barrier to state efforts to protect human life and by investing mothers and doctors with the constitutionally protected right to exterminate it." He would have left this issue, for the most part, "with the people and to the political processes the people have devised to govern their affairs."
This is not a case about weather when life begins. And also is not about women’s rights. This is an opinion that analysis’s history.. and then looks at what we can assume, at a minimum that this is potential human life. And the state has an interest t protect even that. People are creating similar cases to get it to review the cases all together. 

Planned parenthood v Casey (1992): (It changes the standard of review to undue Burdon… this reaffirmed yet modified roe v wade.. because of the doctrinal difference.. gutted roe v wade. This changed the standard of review. 

· Facts: Pennsylvania abortion act enacted a variety of rules that made it more difficult to get an abortion by way of informing potential aborters of the issues. 

· Issue: Is making it more difficult to get an abortion against the liberty granted in the 14th amendments due process? No it is not. 

· Holding

· Held the main points of Roe: which is that women had a right to abortions, and the state can regulate to some degree to protect women and unborn children.

· Stare Decis argument: Says that they need to maintain the key holding in Roe because nothing that held has proven to be a major issue in implementing, and is there has been reliance in thought and practice on the holding. 

· They however overturned the trimester element of the holding, to change it to VIABILITY… such that a doctor may be able to tell when a fetus is viable, which could be within the second trimester, thus allowing states to legislate prior to the 3rd trimester to protect life. 

· They also changed the standard from strict scrutiny, to undue burden. Meaning laws were okay so long as the did not create an undue burdon to the person trying to get an abortion. 

· Rehnquist and Scalia each joined the plurality in upholding the parental consent, informed consent, and waiting period laws. However, they dissented from the plurality's decision to uphold Roe v. Wade and strike down the spousal notification law, contending that Roe was incorrectly decided. In his opinion, Chief Justice Rehnquist questioned the fundamental right to an abortion, the "right to privacy," and the strict scrutiny application in Roe.[32] He also questioned the new "undue burden" analysis under the plurality opinion, instead deciding that the proper analysis for the regulation of abortions was rational-basis
· n his opinion, Justice Scalia also argued for a rational-basis approach, finding that the Pennsylvania statute in its entirety was constitutional.[34] He argued that abortion was not a "protected" liberty, and as such, the abortion liberty could be intruded upon by the State.[35]To this end, Justice Scalia concluded this was so because an abortion right was not in the Constitution, and "longstanding traditions of American society" have allowed abortion to be legally proscribed.
· SCALIA SAYS THE COURT SHOULD ALSO GET OUT OF THE ARENA WHEN BOTH THE MAJORITY AND LOSERS MAY BE GIVEN A FAIR CHANCE TO BE HEARD. 
· Blackmun concurred saying that this creates equality between men and women, that women should have the right to not have the responsibility of the child should they not want it. Also gives them bodily automy. Wishes the other parts of the majority holding reflected this. 

Gone is the trimester framework. You have no interest if you’re the state.. if you define fetal life starting at conception.. get out there and give it a go.. 

1. he difference is how the arguments are phased:
j. DPC ( constitutional issue is whether the gov’t interference is justified by a sufficient purpose
i. The law denies a right to EVERYONE
k. Equal protection ( issue is whether the gov’t discrimination as to who can exercise the right is justified by a sufficient purpose
i. The law denies a right to some
· Framework for Analyzing Fundamental Rights/Substantive Due Process
i. Does the law impact a fundamental right?
1. Two competing approaches to identifying fundamental right under substantive due process analysis:
a. MAJORITY RULE: precedent based with reasoned judgment and tradition and history – MORE BROADLY DEFINED
i. Non-textual rights are protected when “objectively ‘deeply rooted in…history & tradition’ & ‘implicit…’ such that liberty nor justice would exist….”; requires a “careful description of the asserted fundamental liberty interest”
b. MINORITY VIEW: look ONLY too tradition and history – NARROWLY DEFINED
i. Non-textual rights protected only if “a tradition,” stated at the most specific level of abstraction for protecting the right
2. If it is a fundamental right you go through strict scrutiny, if not you apply rational basis
3. Judiciary will defer to legislature UNLESS there is a discrimination against a discrete and insular minority or infringement of a fundamental right
ii. Is the right infringed?
1. A constitutional right is infringed and gov’t action must be justified when the exercised of the right is prohibited
2. In evaluating whether there is a violation of the right the CT considers the directness and substantiality of the interference
3. Same basic issue comes up for any right: under what circumstances is the gov’t action an infringement?
iii. Is there a sufficient justification for gov’t infringement of a right?
1. If a right is deemed fundamental the gov’t must present a compelling interest to justify an infringement
2. If a right is NOT fundamental only a legitimate purpose is required for the law to be upheld
3. Gov’t has burden to persuade the CT that a truly vital interest is served by the law in question
iv. Is the means sufficiently related to the purpose?
1. Under strict scrutiny it is not enough for gov’t to prove a compelling purpose behind a law, they must also show that the law is necessary to achieve the objective
a. Gov’t must prove they could not attain the goal through any means less restrictive
b. Gov’t burden where there is an infringement of a fundamental right is to prove that no other alternatives less intrusive of the right can work
2. Under a rational basis standard the means only has to be a reasonable way to achieve the goal and the gov’t is not required to use the least restrictive alternative
· What is the standard of review for the interest asserted
i. If non-fundamental liberty interest ( rational basis review
1. Rational Basis (ends-mean analysis)
a. END (purpose) is permissible as long as court can conceive of ANY goal not prohibited by the constitution
i. This goal does not have to be the actual goal of the law
b. MEANS (law) is permissible as long as there is a RATIONAL RELATIONSHIP to the purpose
ii. If fundamental right ( strict scrutiny
1. Strict Scrutiny (ends-means analysis)
a. END (purpose) must be a COMPELLING goal not prohibited by the constitution
b. MEANS (law) is only permissible if NECESSARY (least burdensome) way to achieve purpose
The Federal Executive Power

· Two competing points of view: 

· The president is limited in his actions by what is expressly given in the constitution or congress (reducing tyranny)

· There are essential powers granted to the president that are unremunerated. 

Youngstown Sheet and Tube co v. Sawyer (1952):

· Facts: IN 1950, there was a threat for a union strike of steel workers. The president gave an executive order to the secretary of commerce to regain control of the factories, and keep them operating. This was done, and the steel companies filed this lawsuit. 

· Issue: Is the exec order done by the president outside the scope of the power granted to him? Holding is yes. 

· Holding: MAJORITY (Black)
· Takes a formalist approach and says that president MAY NEVER act without express authority – i.e. NO inherent presidential power
· CONCURRENCE – Jackson 
· Functionalist – 3 zone approach:
· Zone 1: acts of the president pursuant to express or implied authorization of congress ( president ALWAYS ALLOWED to act 
· If the act is found to be unconstitutional then the gov’t lacks the authority to act
· Zone 2: acts of the president in absence of congressional grant or denial of authority, can only rely on president’s powers ( president SOMETIMES MAY ACT, fact specific
· Instances where president and congress have concurrent authority or where distribution of power is uncertain
· This depends on the imperatives of the event
· Zone 3: acts of the president incompatible with express or implied will of congress ( president CANNOT act
· Must be cautiously scrutinized
· President has inherent power when congress and the constitution are silent
· CONCURRENCE – Douglas
· Functionalist approach – president has inherent authority to act AS LONG as his actions do not usurp the power of another branch of gov’t
· Checks and balances are in place to preclude arbitrary power – emergency does not create power for president to act
· CONCURRENCE – Frankfurter
· Functionalist approach – president has inherent power when congress and constitution are silent
· DISSENT – Vinson 
· Functionalist approach – president has inherent power UNLESS explicitly disapproved in the constitution or by congress
2. Comparison of Focus of SDP and EP
	SDP
	EP

	Emphasis: fairness between the gov’t and the individual – NOT compared to others in the same situation

**denies right to ALL
	Emphasis: disparity in gov’t treatment of different categories of similarly situated individuals

**denies right to SOME


We don’t have a lot of case low in regards to the power of the president.
 This is because the supreme court doesn’t want to run into conflict with the executive branch to potentially lose its power. The court most often decides it does not have the power to decide these cases.. even though it decided that it cannot decide. 

Inherent Presidential Powers: 
There is a thought in the executive power shall be vested in a president of the USA. Critics of this will say that… you are undermining that it also says that congress is the chief legislative body. 

There is also the commander and chief clause.. which says the govt runs the army and navy. 

Take care clause.. president has the power to make sure the laws are faithfully executed. 

· Courts are usually deferential when it’s a foreign policy matter. 
· If it’s a combo of foreign policy and military power, they stay out. Yet and nevertheless has opened up cases with Youngtown to review cases in foreign and military policy. 
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