CONSTITUTIONAL LAW OVERVIEW 
Background Principles
· 1789 Constitution written 

· Federalism = power divided between federal government and state government 

· Structure of federal government 
· Congressional power 

· Commerce power 

· Taxing and spending power 

· Ramifications for states 

· Separation of powers 

· Legislative power 

· Executive power 

· Judicial power 
· Individual rights 

· Equal protection – race, gender, other 

· Due process 

· “Unenumerated” rights – fundamental rights 

· Congressional power to protect rights 

· Federal courts 

· Interpret federal statutes/the constitution 

· Declaratory power – tell you what they mean

· Tools of interpretation – how courts determine what things mean 
· Text/grammar/structure 

· Look to other parts of the text: using the constitution as a dictionary to help define its recurring words and phrases by reference to their meaning elsewhere in the document 
· What was the point of the text?

· Textual silence: what is not expressed in the text 

· Practice and tradition 

· What has the practice been in the past? What has been done before?

· Function and purpose 

· Original intent of the framers 
· Includes original understanding: what the people who ratified the Constitution thought they were ratifying (public understanding) 
· Evolving current understanding 

· Technological advances and historical developments introduce new problems and contexts 

· Constitutional meaning evolves to embrace changing reality 

· Natural law – “inherent” rights

· Precedent 

· What other judges have decided since
· Try federal crimes 

· Resolve civil disputes 

· Judicial review of constitutionality (Marbury v. Madison)

	Big Picture Things to Know

· Methods for interpreting the constitution 

· Specific rules for different types of situations

· Apply rules and broader principles to case facts 

· Rationale for rules – and alternatives

· Shifts over time, based on composition of Court 

· Role of historical context 

· Where the current controversies fit in 
	Structure of Constitution

· Article I – Congress 

· Article II – President 

· Article III – Judiciary 

· Article IV – Comity 

· Article V – Ratifying amendments 

· Article VI – Supremacy 

· Amendments – Restrictions on affirmative powers 


· Marbury v. Madison ( Federal courts possess the power of judicial review. Federal courts have the power to review the constitutionality of actions taken by Congress and members of the executive branch. 
· District of Columbia v. Heller ( A DC statute prohibited possessing a handgun in the home without a license and required lawful handguns kept in the home to be inoperable through use of a trigger-lock. Heller brought suit, alleging that the DC law is unconstitutional b/c it violated his Second Amendment right. Heller wants the court to enjoin the state’s power to enforce the DC statute. 
· Holding: One has an individual right to use popularly-used handguns in the home for security purposes (i.e., for self-defense). 
CONGRESSIONAL POWER 

Article I: Legislative 

· House of Representatives

· Based on state’s population – the more people state has, the more representatives state has 
· Senate 

· Two senators per state – every state gets the same number of senators 
· DC and Puerto Rico get no senators 
Article I § 8 Enumerated Powers

	· Taxes and spending

· Borrow money
· Regulate commerce

· Naturalization
· Bankruptcies
· Coin money
· Weights and measures
	· Establish post offices and roads
· Copyright
· International criminal law
· Declare war
· Army, navy militia
· Govern D.C.
· Necessary and proper clause




~Congress only has such powers that are granted to it by the Constitution. Powers not granted to the national govt are reserved to the states or to the people~
Necessary and Proper Clause
The Necessary and Proper Clause grants Congress legislative authority to enact a federal statute when the statute constitutes a means rationally related to the implementation of an enumerated power that Congress has actually executed. 
· McCulloch v. Maryland ( Congress passed an act that incorporated the Second Bank of the United States, and the Bank opened up a branch in Maryland. The State of Maryland passed a law that imposed a tax on banks that were not set up by the state, thus taxing the activities of the Bank. McCulloch, cashier of the Bank, refused to pay the tax. A citizen of Maryland sues McCulloch on Maryland’s behalf to get the money that Maryland is owed. Maryland argued that because the Constitution was specifically silent on the subject of whether the federal government could charter a bank, the Bank was unconstitutional.  
· Holding #1: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.” 
· Does Congress have the constitutional power to create a national bank? Yes. Congress has the power to set up the national bank under the Necessary and Proper Clause. 
· History/tradition – the bank has been around for 30 years, so they have already been doing this for decades. 
· Original intent – the first Congress put the original bank into place and the first Congress gives us some idea about what the framers intended since a lot of people in the first Congress were the framers.
· Hamilton thought the national bank was ok; Jefferson was against the national bank; Madison (wrote most of the constitution) initially thought the national bank was not ok but then later changed his mind and signed it when he became the President 

· Text/grammar – power to establish a national bank was not listed as an enumerated power
· Maryland argues that “necessary” means absolutely necessary, but court disagrees and says it means convenient or useful: if Congress finds that something helps them with an enumerated power, then that is within their power under Necessary and Proper Clause 
· Other parts of the constitution use the phrase “absolutely necessary,” so we must be able to draw meaning from the fact that the framers did not include “absolutely” necessary in the Necessary and Proper Clause 
· If it had to be “absolutely necessary,” then the word “proper” would serve no purpose 
· Unlike the Articles of Confederation, which includes the phrase “expressly delegated,” the constitution did not limit Congress to powers “expressly” granted

· The word “expressly” is left out of the Tenth Amendment on purpose, meaning there must be some powers that are implied in addition to those that are expressly enumerated 

· Structure – Necessary and Proper Clause is structurally placed in the section of enumerated powers (powers given to Congress) and not among the limitations 
· If the end is legitimate in that Congress is attempting to achieve an enumerated power, then as long as the means are an appropriate/reasonable method to get to that end, it is constitutional 

· Congress has the power to impose and collect taxes, to borrow money, to regulate commerce, to declare war, and to support armies and navies, and establishing a national bank would help Congress execute those powers (the creation of a national bank was a reasonable means to effectuate these enumerated powers) 
· Holding #2: Maryland’s tax on the bank is unconstitutional. 
· Can individual states tax a federally created bank? No. 

· Relies on the Supremacy Clause, which states that federal law is supreme to state law ( the power to tax is the power to destroy and we cannot allow a state to tax something and therefore exert domination over it when federal law is supreme. The Bank functions to serve the entire nation, and it is unconstitutional for it to be controlled by Maryland through a tax. 
· United States v. Comstock ( Comstock was convicted of using a computer to receive child porn over the Internet. Congress could criminalize this conduct through its commerce power. A federal statute allowed for the civil commitment of a mentally ill, sexually dangerous federal prisoner beyond the end of her sentence if that individual posed a danger to others at the end of her term. Comstock argued that Congress did not have the power to enact the law b/c the right to civilly commit is not an enumerated power. The issue is whether Congress has the power to civilly commit a federal inmate after a criminal sentence has been served. 
· Background info: States have the power to deal with civil commitment of Comstock (states have power to provide for the general welfare of the people) but have no incentive, so Congress steps up to deal with it b/c it was a national problem. The court steps in and says it is ok for Congress to take care of the national problem. 
· No individual state wanted to take custody over this federal prisoner who did not come from that state – Comstock committed the crime in Kansas but went to prison in North Carolina, and neither state wanted to take custody over him b/c it was a big budgetary impact to provide for indefinite civil commitment. 
· Holding: Congress has authority under the Necessary and Proper Clause to enact a statute permitting civil commitment of sexually dangerous federal inmates ( “In determining whether the Necessary and Proper Clause grants Congress the legislative authority to enact a particular federal statute, we look to see whether the statute constitutes a means that is rationally related to the implementation of a constitutionally enumerated power.” 
· Courts are not going to regulate whether Congress chose the best way to get to where they are going, as long as Congress chose a rational way to get there. 
· The ability to civilly commit is rationally related to the regulation of commerce that Congress has actually undertaken by criminalizing the distribution of child porn. 
· Because Congress can regulate commerce, it is necessary and proper to establish criminal violations ( because Congress can establish criminal violations, it is necessary and proper to establish federal prisons ( because Congress has set up prisons with mental health care, it is necessary and proper to make sure that the people you are treating are still fit to go out into society afterward ( because Congress set up this system, Congress gets the power under the Necessary and Proper Clause to civilly commit those people who cannot be released safely into the public 

· Power to regulate interstate commerce ( power to regulate transmission of stuff in interstate commerce, including child porn ( power to punish traffic in stuff transmitted illegally in interstate commerce ( power to commit those in custody for federal crimes who are mentally ill ( power to commit mentally ill prisoners as they are released from custody 
· The Necessary and Proper Clause must be related back to some enumerated power given to Congress that Congress has actually executed 
· Example: if you have not yet created post offices, then you cannot criminalize a tax on mail trucks by saying that someday in the future you might want to implement an enumerated power 
· But if you are implementing an enumerated power by establishing post offices and you want to make sure those post offices can function, THEN you can spend money in order to purchase mail trucks and criminalize a tax on the mail trucks as a means of implementing a power given by the constitution. 
· Dissent: Once the sentence is over and the prisoners are released, it is no longer interstate commerce and Congress no longer has the ability to regulate it. Congress is no longer regulating commerce by keeping Comstock past his sentence. If this is really a national emergency, then we should create an amendment giving Congress this authority. 
The Commerce Clause 
“The Congress shall have power… to regulate commerce… among the several states….” Congress has the power to regulate:
· (1) Channels (or carriers) of interstate commerce (waterways, trains, roads) ( the means by which commerce gets done // the things that allow you to move goods from state to state 
· Gibbons v. Ogden (1824) ( “Go Steamboat Go” – Ogden had an exclusive license from the State of New York to operate a ferry on New York waters between New York and New Jersey. Gibbons was also given permission by Congress to operate a ferry in those same waters in order to help regulate coastal trade. Ogden argues that traffic in commodities is commerce and commerce “among the several states” means the buying and selling of goods between states, but that all the goods here were purchased in New York. 
· Holding: The navigation of ferries from one state to another falls within Congress’s power to regulate interstate commerce. Under the Supremacy Clause, state law has to yield to federal law, which means that Ogden no longer has a monopoly over operating ferries in New York waters. 
· The term “commerce” means all commercial intercourse, including navigation, and “among the several states” means commerce which affects more than one state, including commerce in the interior of states. Commerce includes all the stuff that involves buying and selling across state lines. 
· The plain meaning of “commerce” as understood by all Americans includes navigation, so the framers must have used it and understood it in that sense 
· But Congress may not regulate commercial activities that occur solely within a state – completely internal commerce of a state is outside Congress’s power and is reserved for the states (economic matters that do not affect more than one state)
· Shreveport Rate Case (1914) ( The railway functioned to facilitate commerce among Texas cities and between Texas and Louisiana but charged higher rates for transportation of goods for shorter trips from Shreveport to Texas than from longer trips entirely in Texas. Congress established the Interstate Commerce Commission, which was set up to regulate the rates for shipping goods in interstate commerce. The ICC told the railroads to stop charging Texas people less money because this was unjust discrimination in favor of commerce within Texas and against similar commerce between Shreveport and Texas. 
· Holding: Even though the actual transit was wholly within a state (Texas), Congress still has the power to regulate the channels of interstate commerce. If Congress cannot regulate the channels within Texas, then it cannot effectively regulate the transit cost across Texas. Thus, because moving stuff from one part of Texas to another substantially affects moving stuff across state lines, Congress has the power to regulate it. 
· (2) Goods/services traveling in interstate commerce 

· Champion v. Ames (1903) ( “Lottery Champion” – A federal statute criminalizes the interstate transmission of lottery tickets. Champion was convicted of sending lottery tickets from Texas to CA. His argument was that Congress, although it has the power to regulate interstate commerce, does not have the power to prohibit it. He also argued that Congress wasn’t regulating lotteries for commercial reasons, but that it was just trying to shut down interstate lotteries, so its purpose in enacting the statute was not proper. 
· Holding: Congress has the power to regulate goods traveling in interstate commerce, no matter why. This power includes the power to prohibit certain goods (such as lottery tickets) that are found to be harmful to the welfare of the people. As long as the statute is regulating interstate commerce, then Congress’s motives behind the statute are irrelevant. 
· The statute said that Congress was regulating the interstate transport of lottery tickets. Congress did not try to shut down lottery tickets being transmitted within a state. 

· Hammer v. Dagenhart (1918) ( “Make the Child Hammer” – Congress passed an act that prohibited goods made by children under a certain age from being sold in interstate commerce. Dagenhart, whose two minor sons were employed in a cotton mill, brought suit, alleging that the act was an unconstitutional exercise of Congress’s commerce power b/c it was attempting to regulate a purely local activity. 

· Holding: Congress could not prohibit the interstate transportation of goods manufactured with child labor. Even though the statute literally regulated interstate commerce itself, the real purpose of the law was to regulate manufacturing, a purely local activity that is reserved to the states. 

· Court notes a difference between Champion and this case: in Champion, it is the fact that the lottery ticket is being shipped across state lines that is the problem. It was the interstate nature of what is going on that made it ok for Congress to regulate. Here, Congress is trying to regulate how the goods are being produced (by child labor), and not the goods themselves from passing interstate lines. 

· If we allow Congress to regulate this, then nothing would be out of bounds for Congress to regulate 

· Carter v. Carter Coal Co. (1936) ( Congress passed the Bituminous Coal Conservation Act to create a national commission that was authorized to create a code applicable to the coal industry that would regulate the maximum hours and minimum wages of workers, establish minimum prices for the sale of coal, and give coal mine employees the right to organize and enter into collective bargaining agreements. To ensure compliance, any coal company that refused to comply would have to pay a substantial tax. 

· Holding: The BCCA is unconstitutional b/c it gives the national commission the ability to regulate purely local issues relating to the production of coal. 

· The manufacturing of coal at local mines and issues pertaining to the employment of men, the fixing of their wages, hours of labor, working conditions, and organizing of local employees are considered “production” and not “commerce” 

· Note: The price of coal in one state affects the price of coal in another state. However, the fact that the coal may have an indirect effect on commerce and eventually will be introduced into the stream of interstate commerce is immaterial. 

· United States v. Darby (1941) ( Overturns Hammer v. Dagenhart – Congress passed the Fair Labor Standards Act to prevent the shipment of goods produced by workers earning below the minimum wage from entering interstate commerce. Darby was indicted for violating the act by employing workers at less than the minimum wage or more than the maximum hours without overtime pay with the intent of manufacturing goods to be sold in interstate commerce. 

· Holding: Since the interstate transportation of manufactured goods is interstate commerce, the prohibition of such shipment falls within Congress’s authority under the Commerce Clause. 

· The law was constitutional as long as it actually regulated interstate commerce 

· If you want to regulate something, then how do make sure you are within your constitutional power? 

· Make sure that the thing you are regulating is interstate goods: as long as you are regulating the good that is traveling interstate, then you can do what you want for the conditions under which it is manufactured 
· (3) Intrastate “economic” activity with close and substantial relation to interstate commerce because has a substantial effect on interstate commerce (when aggregated with others)  
· NLRB v. Jones & Laughlin (1937) ( Congress passed the National Labor Relations Act which created the NLRB to enforce federal fair labor practice standards, including the right for employees to unionize. Jones & Laughlin fired employees that attempted to unionize at one of its plants, and the NLRB sanctioned the company for engaging in discriminatory employment practices in violation of federal standards. 
· Holding: Congress has the power to regulate intrastate activity with close and substantial relation to interstate commerce (it would obstruct interstate commerce if unregulated) – “Although activities may be intrastate in character when separately considered, if they have such a close and substantial relationship to interstate commerce that their control is essential to protect that commerce from burdens and obstructions, Congress must be given the power to exercise that control.” 
· The steel business touched on many states and if operations stopped due to a strike, that could have a significant detrimental impact on interstate commerce. Therefore, maintaining peaceful labor relations is closely related to interstate commerce. 

· Wickard v. Filburn ( “Wickard’s Wheat” – Congress passed the Agricultural Adjustment Act, which set a quota on wheat production in order to control and stabilize the national price of wheat. Filburn exceeded his quota by 239 bushels of wheat and was fined as a result. Filburn does not argue against Congress’s authority to regulate wheat that is intended to be sold in interstate commerce. Instead, Filburn argues that Congress does not have the power to regulate the production of wheat that is intended to be used for personal purposes and that is not intended to be sold in the interstate market. 
· Background: In 1936, the problem was that the price of wheat was dropping, and farmers were going out of business. This was a national problem, so Congress wanted to make sure that farmers were getting paid for wheat production and thus, that farmers continued to produce wheat. 

· Holding: Congress can regulate Filburn’s activities b/c of the aggregate effect homegrown wheat should have on the commercial wheat market. Filburn’s 239 bushels themselves don’t have a substantial effect on interstate commerce, but when considered with others similarly situated, then the aggregate amount does have a substantial effect on interstate commerce. 
· By growing his own wheat, Filburn decreases the amount of wheat purchased in the market and negatively impacts the price of wheat grown for interstate commerce. If Filburn wasn’t growing wheat himself, he would be buying wheat on the open national market. Thus, home-grown wheat competes with wheat in commerce, and Congress has the power to regulate that commerce by stimulating commerce (i.e., by forcing Filburn and others to purchase wheat). 

· Forcing Filburn and others to purchase wheat increased the demand for wheat on the open market, which was the purpose of the statute. 
· Heart of Atlanta Motel v. United States ( Congress passed the Civil Rights Act of 1964, which prohibited racial discrimination by an inn, motel or other establishment that provides lodging to transient guests (other than residence of owner with less than 5 rooms). The motel owner argued that this was beyond Congress’s enumerated power to regulate interstate commerce b/c his operations are purely local (the motel has always been in Atlanta). Congress is regulating the overnight sale of guest services. 
· Holding: Congress can prohibit racial discrimination by motels serving interstate travelers, even if their operations are “local.” This substantially affects interstate commerce b/c Heart of Atlanta’s particular guests are coming from out of state, and if you aggregate the discrimination by motel services, it is going to discourage a lot of travel by people traveling over state lines. 
· Motel’s connection to interstate commerce: 
· (1) Individual guests are traveling over state lines and they are engaged in interstate commerce 
· (2) In the aggregate, if every local motel did this, then it would have a substantial effect on whether people are going to travel to Atlanta at all. 
· Katzenbach v. McClung ( Congress passed the Civil Rights Act of 1964, which prohibited racial discrimination by any restaurant or other facility principally engaged in selling food for consumption, which serves interstate travelers, or for which a substantial portion of the food it serves has moved in interstate commerce. Ollie, the restaurant owner, argued that this was beyond Congress’s enumerated power to regulate interstate commerce. Congress is regulating the sale of the meat locally: the regulation has to do with what you do after the food has already arrived at the restaurant. 
· Holding: Congress had a rational basis for concluding that racial discrimination in restaurants had a substantial effect on interstate commerce. 
· Substantially affects interstate commerce because: 
· (1) The food has moved in interstate commerce

· (2) In the aggregate, if everyone did this, fewer people would be going to the restaurant. If fewer people go to the restaurant, then there would be less food moving in interstate commerce tomorrow (less food crossing state lines). Congress can regulate this b/c that has a substantial effect on interstate commerce tomorrow. 

· United States v. Lopez ( In 1990, Congress passed the Gun-Free School Zones Act, which regulates the possession of a gun near a school zone (i.e., where you can take a gun). The govt argued that the presence of guns in school zones affects interstate commerce b/c (1) crime in school affects education, which affects job prospects and productivity, which in turn affects interstate commerce; (2) if there is a lot more violence, insurance costs will go up and that cost is spread throughout the nation, thus imposing a burden on interstate commerce; (3) having a gun in a school zone leads to more violent crime, which means that people are less willing to travel into areas that are unsafe, thus affecting interstate commerce. 
· Holding: The mere carrying of a handgun (not the buying or selling) in a school zone is not economic activity, and thus Congress cannot regulate it. If we allow Congress to regulate this, then there would be no limits to what Congress cannot do b/c everything, when viewed in the aggregate, seems to have a substantial effect on interstate commerce. 
· Congressional power cannot extend definitionally to important national needs: there will be circumstances that are important things that Congress cannot regulate 

· Gun-Free School Zones Act of 1996 (amended statute): includes the phrase, “that has moved in or that otherwise affects interstate or foreign commerce” 
· Congress is now tracking the goods // regulating the goods that are traveling in interstate commerce (what you can do with the goods after it crosses state lines) 
· Similar to McClung – regulating what the restaurant could do with the food after it has already crossed state lines 

· Note: this law is not unconstitutional under Heller
· Very narrow rule: Second Amendment says you cannot ban commonly held handguns in the home for self-defense
· Thomas (Concurrence): The substantial effects test does not work – everything affects interstate commerce, so Congress would have no limits and we wouldn’t need any of the other enumerated powers. 
· United States v. Morrison ( Congress passed the Violence Against Women Act, which states that plaintiffs can sue in federal court for gender-motivated violence. 
· Holding: Gender-motivated violence is not “economic” activity, so it is outside congressional power. Congress may not regulate non-economic activity based solely on that activity’s aggregate effect on interstate commerce. 
· Lopez made a big deal about not being able to trace back to Congress’s thinking in regulating the activity. So, Congress listened and showed their evidence: 
· This affects interstate commerce b/c it deters interstate travel (Heart of Atlanta/McClung), affects employment, makes it less likely to make a new business in town, decreases productivity, and increases medical costs. 

· Gonzales v. Raich ( Congress passed the Controlled Substances Act, which regulates the distribution, sale, and possession of marijuana. California enacted the Compassionate Use Act that allowed the use of medical marijuana within the state for people needing it for legitimate medical purposes. Plaintiffs argued that they wanted to grow marijuana for personal medical use, which California law allows them to do, and that Congress did not have the power to prohibit the intrastate manufacture and possession of marijuana for medical purposes. 
· Holding: This is within congressional power b/c growing marijuana is an economic activity with a substantial effect on interstate commerce. If plaintiffs were not growing marijuana themselves, they would be buying it. Thus, it is a substitute for a purchased product, which makes it an economic activity. If you are producing a commodity that otherwise has a market value that someone would pay for if they could, even illegally, then it is economic, and congress has the power to regulate it. 

· An activity may qualify as “economic” even though it is not itself “commercial” in that the goods are not being produced for sale 

· Similar to the homegrown wheat in Wickard
· Plaintiff’s homegrown marijuana, when taken in the aggregate with others similarly situated, has a significant effect on Congress’s ability to eliminate the national illegal marijuana market. 

· The regulated activity was part of Congress’s broader regulatory scheme of eliminating economic and commercial drug activity. 
· Scalia (Concurrence): Congress can regulate this under the Necessary and Proper Clause – if Congress can regulate the interstate transit of pot, then it is at least rational (i.e., useful or convenient) to ban the local production of pot. It is rationally related to protecting against the interstate sale of pot. 

· But CANNOT regulate inactivity: Congress does not have the power to create interstate commerce 
· NFIB v. Sebelius ( The individual mandate of the Affordable Care Act required individuals to purchase health insurance or pay a penalty. In this provision, Congress was regulating the absence of health insurance. Congress sought to create commerce by forcing individuals to purchase insurance that they will eventually use. Decision by individuals to have their own “insurance” (i.e., paying for medical care out of pocket) as a substitute for purchasing health insurance. 
· Holding: this is beyond Congress’s authority under the Commerce Clause – the decision not to buy health insurance is a decision to forego economic activity. The absence of activity is not activity despite the interstate economic consequences in the aggregate, and Congress can only regulate activity. This is also not necessary and proper – this may be necessary, but it is not proper b/c then Congress could do anything (we don’t know what is the dividing limit). 
· Looked for a limit: it would be too much power to give to Congress if the court characterized a decision not to purchase as a commercial act 

· If businesses or individuals are already engaged in commercial activity, Congress can regulate that activity and impose new requirements. BUT if someone is out of the market entirely, Congress cannot force them into that market. 
· In Wickard, Filburn was already in the wheat market b/c he was already engaged in the economic activity of producing wheat
· Given that the rest of the Affordable Care Act was regulating commerce, could this provision regulating the absence of health insurance by supported by the Necessary and Proper Clause? This may be necessary, but it is not proper. 
· Until this decision, it would have been clear under Comstock that this was a rational basis for implementing the Affordable Care Act. Under Comstock, this would have satisfied the Necessary and Proper Clause. 
· Rationally related to the govt’s desire to improve the national health care insurance market 

· But if we let Congress do anything that is rational, then that is giving it plenary power and that is not what the framers intended

· Original intent = govt of limited powers: would be beyond the enumerated powers and there would be no limits on the federal govt at all 

· If it looks like if Congress could regulate this, then it could do anything… argue that even though it relates back to an enumerated power, it may not be proper under Sebelius 
The Taxing Clause
“The Congress shall have power to lay and collect taxes…”
· Does the law raise some revenue? If it raises some revenue, then presumptively a tax even if amount raised is minimal 
· U.S. v. Kahriger ( The Revenue Act taxed people in the gambling business and required them to register with the govt to pay the tax. Kahriger argued that the law was not intended to raise revenue but was intended to regulate gambling. 
· Holding: As long as the tax generates revenue, then it is valid and Congress’s motive behind it does not matter. 
· Even if the law raises some revenue, does it function more like a penalty? Is the tax actually disguised as a regulation? Is it exceedingly heavy? 
· Child Labor Tax Case ( Congress passed a law that put a tax on child labor, taxing 10% of the profits of any company that used child labor. The statute created a detailed set of standards limiting the circumstances under which child labor could be employed. Drexel argued that the law was not a tax, but a regulation of child labor, which is a right reserved for the states. 

· Holding: this was not a tax – Congress’ primary motive behind the law is important and Congress’ main motive was to stop child labor. The tax was a disguised regulation. 
· If the primary motive is to raise revenue, then that is ok as a tax. But charging 10% was too high – the degree of the tax was too high that it was effectively a prohibition on child labor 
· A “penalty” has the characteristics of regulation and punishment, even though it also raises revenue 
· The so-called tax was a penalty to enforce compliance with the regulatory standards of the act

· Concerned with Congress abusing its power to tax 

· McCulloch: the power to tax is the power to destroy 

· Same law as in Hammer v. Dagenhart: there, the Court said Congress cannot use its commerce power to regulate child labor. So, Congress now claimed it was doing so under its taxing power. 
· Mere incidental regulatory effect or motive to discourage behavior does not mean it is not a tax 

· E.g., tax on cigarettes are not just imposed to raise revenue, but also to encourage people to quit smoking
· Does it punish a violation of law?

· If it is legal to do the dis-incentivized thing, then probably a tax 

· If it penalizes a violation of the law, then not a tax 

· NFIB v. Sebelius ( The individual mandate of the Affordable Care Act required individuals to purchase health insurance or pay a penalty. Issue was whether the penalty provision was a penalty or a tax, despite its name. 
· Holding: this was a tax, despite its label as a penalty – individual mandate was constitutional under the tax power. 
· Does it raise revenue?

· It functions to produce some revenue 
· Looks like a tax: assessed just like any other tax, based on income, collected by the IRS, don’t have to pay it if you don’t have enough money to pay it 

· The fact that the statute is designed to expand health coverage and seeks to influence individual conduct is not dispositive, as it raises revenue 

· Is it exceedingly heavy?

· Tax for not purchasing health insurance is not exceedingly heavy 
· Not a capitation tax b/c there are certain requirements that must be met before someone needs to pay the tax (earning more than a certain income and not purchasing health insurance) 
· Does it punish a violation of law?

· Failing to purchase health insurance is not unlawful: individuals can lawfully choose to pay the tax instead of buying health insurance 

· Under the tax power, Congress can tax something by dis-incentivizing it but cannot regulate it by completely prohibiting inactivity. So, Congress can add extra cost to the inactivity but cannot prohibit the inactivity by throwing someone into the market ( Congress can tax inactivity but cannot jail inactivity 
· Though Congress under the commerce power could not force individuals to buy health insurance, it could impose a tax on those individuals as a means of encouraging them to do so 
· Is there anything Congress can regulate under the Commerce Clause but cannot regulate under the Tax Clause?

· Under the Commerce Clause, Congress can prohibit something completely

· Under the Tax Clause, Congress just gets revenue – cannot prohibit something completely… can just say that it is going to take some of the proceeds if you decide to do something 
The Spending Clause
“The Congress shall have power to pay the debts and provide for the common defense and general welfare of the United States…” 

· Spending ok for whatever “general welfare” purpose Congress thinks proper, so long as no coercion 
· U.S. v. Butler ( Congress enacted the Agricultural Adjustment Act, which taxed farmers who produced in excess of specified limits. The Act also paid farmers to control their production of crops by planting fewer crops in an effort to raise the prices of crops and allow farmers to earn a living. Congress said it was doing this under the spending clause. 
· Background: farmers were producing too much crops, prices were dropping, and farmers were going out of business. So, Congress stepped in to make sure there was a stable supply of food around. 
· Holding: Congress can spend money on anything it decides is in the general welfare, as long as there is no coercion. As long as what Congress is doing is spending money and not regulating, then it is valid ( this spending program was a disguised effort to regulate production, so it was unconstitutional under the taxing and spending power. The program was not truly voluntary b/c a farmer who refused to accept would be at a substantial disadvantage compared to other farmers. This was during the Great Depression, so the farmers had no practical choice to refuse – the payment was so valuable that this was coercion. 
· Text/grammar – if there was a comma, then this would give Congress three separate powers: to lay and collect taxes, to pay debts, and to provide for the common defense and general welfare [“The Congress shall have the power to lay and collect taxes…, to pay the debts, and provide for the common defense and general welfare of the United States…”]
· Without the comma, the difference is that it is a purposeful clause ( Congress can lay and collect taxes for the purpose of paying the debts and providing for the common defense and general welfare 
· The power given to Congress is spending money for the general welfare 
· Hamilton’s view wins ( Spending Clause is separate and distinct from other enumerated powers. If this is a separate power, then Congress can spend money on whatever it wants

· Conditional spending directed toward the states: states agree, in exchange for receiving federal funds, to abide by certain federally imposed requirements 
*Note: still has the requirement that the spending be for the general welfare 
· (1) If conditional spending, condition has to be unambiguous

· The state accepting the funds must be fully aware of the consequences of acceptance 

· Congress must tell the state precisely what it must do in order to receive and continue receiving the federal money 

· (2) If conditional spending, condition has to be related to target of spending 

· The condition has to be rationally related to the thing that you are spending money on  

· (3) If conditional spending, no coercion 

· It cannot be such a huge payment that the state essentially has no choice 

· Congress’ spending money comes from taxes, and people from all the states are paying these taxes. If the payment is so huge to a particular state, then the state essentially cannot say no: the state’s taxpayers have already put money in (through the taxes) and the state would not be getting anything in return. So, states will feel like they have to take the deal to get some of that money back for their taxpayers. 

· South Dakota v. Dole ( A South Dakota law permitted people age 19 or older to buy alcohol. Congress enacted a statute which allowed the Secretary of Transportation to withhold 5% of federal highway funds if states had a drinking age under 21. States were not required to have a drinking age over 21, but if they did, then Congress would give them federal highway funds. 
· Holding: The statute was a valid exercise of Congress’s spending power. 
· The condition (drinking age) is directly related to one of the main purposes for which highway funds are expended – safe interstate travel: if states have a lower drinking age, then those states are creating an incentive for underage drinkers to drink and drive on the highways. 

· To make sure that the highway funds are not being used by drunk 19 and 20 year olds, Congress wants to make sure the drinking age is 21
· The threat of a 5% loss in federal funding is not so great as to force the states to comply – it was not coercive since the money represented less than half of 1% of South Dakota’s state budget  
· Note: Congress could not pass a statute prohibiting consumption of alcohol by people under the age of 21 – possession and consumption are not “economic” activities, so Congress did not have the power to directly regulate this activity under the Commerce Clause. 

· NFIB v. Sebelius ( The Medicaid expansion provision of the Affordable Care Act conditioned continued receipt of federal Medicaid funds on states expanding their eligibility requirements for the program. The issue was whether Congress could expand the scope of the Medicaid program in this manner. 
· Holding: Congress does not have the power to penalize states that choose not to participate in the new Medicaid program by taking away their existing Medicaid funding. 
· Congress cannot force states to administer Medicaid, a federal regulatory program, but Congress can pay states to administer Medicaid (i.e., conditional spending) 

· Conditions cannot be coercive

· A state that chose not to comply with the Medicaid expansion would lose all of its existing Medicaid funding: loss of over 10% of a state’s overall budget is so big that it leaves the states with no real choice but to comply 
· In Dole, threat of losing 5% of highway funds was a relatively mild encouragement, so decision to comply remained at discretion of the states 
· Conditions must be unambiguous

· The expansion of Medicaid was not reasonably clear to the states when they first signed on to Medicaid. It was not something they could have anticipated. 
· Simply telling the states to anticipate a change is not enough if it is a big enough change 

· Congress could offer funds to expand the availability of health care and require that states accepting such funds comply with the conditions on their use (instead of taking away funds) 
The War Power 
“The Congress shall have power to declare war; to raise and support armies; to provide and maintain a navy; to make rules for the government and regulation of the land and naval forces; to provide forth the militia to execute the laws of the union, suppress insurrections and repeal invasions…” 

· Congress may use the war powers domestically to improve the negative effects of war
· Woods v. Cloyd W. Miller ( Congress enacted the Housing and Rent Control Act, which put a cap on the amount of rent that could be charged for housing in “defense-rental areas” within the United States. The act was passed after the Presidential Proclamation terminating hostilities in World War II but was designed to improve the lingering effects of those hostilities.  
· Holding: the statute was proper under the war power together with the Necessary and Proper Clause. The war caused a deficit in housing due to the heavy demobilization of veterans and the cessation or reduction in residential construction during the period of hostilities for the purpose of conserving building materials for the war effort. Since the war effort contributed heavily to that deficit, Congress has the power even after the conclusion of hostilities to act b/c controlling rent is still necessary to remedy the ongoing housing crisis directly caused by the war. 
· War had just ended, no one had a place to stay, and landlords were increasing rent. In order to implement its power to declare war and raise armies, Congress had to ensure that the soldiers would have a place to stay when they came back. In order to executive any of the foregoing powers, it is necessary and proper to make sure that we have a place to put these soldiers when they come back from overseas. Even though the hostilities were over two years ago, Congress still has to account for the effects of the war. 
· Would this be ok under the Commerce Clause?

· Yes, rent is an intrastate economic activity that in the aggregate can affect interstate commerce. But Congress did not pass this under its commerce power
The Treaty Power
“The President shall have power, by and with the advice and consent of the Senate, to make treaties, provided two thirds of the Senators present concur…” “The Congress shall have power to make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof.” 

· If something is rationally related to executing a treaty, then Congress has the power under the Necessary and Proper Clause to pass it as an act. 

· Missouri v. Holland ( The U.S. and Great Britain made a treaty to protect migratory birds. Congress enacted a federal statute, the Migratory Bird Treaty Act, to implement the treaty. It prohibited the killing, capturing, or selling of any of the migratory birds protected by the treaty. Missouri argued that the statute violated the Tenth Amendment b/c states have absolute control of wild birds that are within the state’s borders. 
· Holding: Because the migratory bird treaty was valid, the Migratory Bird Treaty Act, was also valid as a necessary and proper means to implement the treaty. 
· The Tenth Amendment did not bar implementation of the treaty b/c the Tenth Amendment reserves to the states only those powers not delegated to the United States. The treaty power, and the power to enact legislation necessary and proper to carrying out treaties, are both delegated to the United States

· Congress has the power to make all laws that are necessary and proper to carrying out the execution of all other powers given by the Constitution, including the power to make treaties. 
· Does Congress have the power to enact this statute under the Commerce Clause?
· Yes ( The selling of the birds, even within the state, is an economic activity that in the aggregate can substantially affect interstate commerce. The capturing and killing of the birds are economic activity b/c just like growing wheat or growing weed, it creates a good that was not there before. 

· No ( Capturing and killing the birds are not economic activity (like prohibiting gender-motivated violence), even though it may have an effect on interstate commerce 
· A treaty can authorize what Congress cannot do on its own 

· Example: if the President signed and the Senate ratified a federal cause of action for violence against women, Congress could pass the Violence Against Women Act

FEDERALISM LIMITS ON CONGRESSIONAL POWER 
Step 1: Does Congress have the power to regulate this thing? Is it an enumerated power? 
· The baseline for federal power is only what is enumerated – if it isn’t set out in the Constitution, the default presumption is that it isn’t ok for the federal govt to do 
Step 2: Is there a reason to push back? 

Tenth Amendment 
“The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to be people.” 
· The Tenth Amendment reserves control of intrastate functions to the states: notion of state sovereignty – state autonomy b/c states are separate and independent from the federal govt 
· National League of Cities v. Usery (overturned by Garcia) ( National League of Cities challenged amendments to the Fair Labor Standards Act, making it applicable to state govt employees. The issue was whether it was constitutional for the FLSA to extend to public employees of the state. 
· Holding: Congress does not have the authority to pass a federal statute in areas of traditional state govt functions where the federal interest does not outweigh the state interest 

· If the federal interest in regulating is stronger than the state interest in its sovereignty, then that is a reason not to push back against Congress’ power to regulate 

· Congress has the power to regulate state minimum wages under the Commerce Clause, so we ask whether there is a reason to push back against Congress’ power and put a limit 

· Uses the Tenth Amendment to push back on what Congress is doing, even when Congress does have delegated power under the Commerce Clause
· Says the Tenth Amendment poses a limit on how far Congress can go – this invaded state sovereignty of integral govt functions 
· Garcia v. San Antonio Metro Transit Authority ( San Antonio Metro Transit Authority refused to pay overtime wages to Garcia and other employees. The employees sued to enforce the FLSA. The Transit Authority argued that it was a state govt entity engaged in a traditional govt function (operating the city’s mass transit system) and was thus constitutionally immune from the requirements of the act. 
· Holding: Congress, through the use of its enumerated powers, can intrude on traditional state functions. If Congress generally has the power to regulate, then the Tenth Amendment does not limit that power just b/c the state’s interest seems to be very important. 
· If a power is constitutionally delegated to the federal govt, then the Tenth Amendment does not apply to limit that power 
· It is not the court’s role to police the boundary between federal and state interests – the court cannot tell when the federal interest is stronger than the state interest 
· Tenth Amendment is unnecessary to protect state sovereignty b/c that protection is built into the structure of the federal govt. States have equal representation in the Senate and they select the President. Thus, the federal political process would sufficiently preserve state interests without the need for judicial interference 
· Anti-commandeering principle

· Congress can regulate states along with other private actors 

· Congress can directly regulate the states as part of a broader regulatory scheme that also regulates similar private conduct 

· Congress can regulate states that are acting just like private actors, but Congress cannot commandeer the authority that states have as govt entities 

· Congress can’t require states to legislate 
· Murphy v. NCAA ( New Jersey wants to legalize sports gambling at casinos and horseracing tracks, but a federal law makes it unlawful for a state to “authorize” sports gambling scenes. Congress is not regulating sports gambling, it is regulating the states regulating sports gambling (the states may not permit sports gambling). 
· Holding: Congress cannot require states to regulate sports gambling – “This unequivocally dictates what a state legislature may or may not do.” 
· Congress can regulate sports gambling directly through its commerce clause authority: it can change the provision and say that it would be unlawful for private actors to gamble on sports

· But Congress CANNOT put it on state legislatures to regulate this 

· Hypo ( “It shall be unlawful to pay to publicly advertise a lottery, sweepstakes, or other betting, gambling, or wagering scheme.” Constitutional?

· Yes – paying for the advertising is an economic activity that Congress can regulate through the Commerce Clause 

· Hypo ( “It shall be unlawful for California to pay to publicly advertise a lottery, sweepstakes, or other betting, gambling, or wagering scheme.” Constitutional?

· Yes – this is not forcing the state to act as an arm of Congress, so it is constitutional (Congress is not asking state executives or legislatures to act for Congress here) 
· Congress can’t require state officials to undertake federal duties 

· Printz v. United States ( Congress enacted the Brady Act, which required sellers of firearms to report sales to their local Chief Law Enforcement Officers, who would then conduct background checks to determine whether the sale was lawful. Printz wants the freedom not to do the background checks, so he argued that Congress was exceeding its power by compelling state officials into federal service. 
· Holding: Congress cannot force state officials to do background checks – would commandeer states to enforce federal regulation by making local law enforcement officers administrative agents of the federal govt 
· Political accountability problem: making state officials Congress’ puppets and forcing them to act in Congress’ name  
· If Congress gets to tell these state employees to do these background checks, the concern is that the burden shifts to the state govt to do what the federal govt wants them to do. Congress gets to take credit for solving the problems while the states take the blame for implementing a burdensome program.

· The financial burden of implementing the federal regulatory program will be imposed on the states (it will come out of the state’s budget b/c the state will have to pay for it)

· Instead, the federal govt can: 
· (1) Make federal employees run the background checks
· (2) Bribe the states by giving them funding (monetary incentives, but can’t make payment so large that it is coercive), and 
· (3) Have private actors do the background checks as a condition for the sale of guns 
· Congress is using its power under the Necessary and Proper Clause to require the sheriffs to do these background checks ( Congress can regulate the sale of the gun (economic activity), and in order to implement that restriction on sale, it is using its necessary and proper power to ask the sheriffs to do the background checks 
FEDERALISM LIMITS ON STATE POWER 
Plenary Power: State power is plenary – states can do whatever they want: they don’t need permission the way the federal govt does. Only the state constitution can limit state power. 
Preemption 
· Supremacy Clause: when the federal govt does act, that can limit what states can do on their own – if a conflict between federal and state law is established, federal law preempts the state law 
· Types of preemption 
· Express preemption: federal law expressly says states cannot regulate
· Implied field preemption: if Congress intends to occupy the entirety of a given field, that precludes any type of state regulation within that field 
· Implied conflict preemption: if state law conflicts with federal law in that it is impossible to comply with both state and federal law at the same time 
· Example: federal govt: need safety gloves and goggles. State govt: need safety gloves. 
· Federal law requires something, state law conflicts with it 
· Implied conflict preemption: if state law interferes with or undermines the purpose of the federal law 
· In order to determine whether state law is preempted or not, courts must determine why Congress passed the statute (depends on Congress’ intent) 
· Example: federal govt: need safety gloves. State govt: need safety gloves and goggles. 
· No right answer if this is all the info – need to know WHY Congress did what it did in order to figure out if it is preempted or not 
· Implied conflict preemption: state law interferes with the purpose of federal law – federal law does not think goggles are necessary, therefore this is preempted 
· Implied field preemption: Congress owns safety stuff in whatever field this is and has regulated the field comprehensively
· Silkwood v. Kerr-McGee ( Silkwood was contaminated at the Kerr-McGee plutonium plant where she worked. She was then killed in an unrelated car accident. Silkwood’s father sued under tort law for her injuries. Issue was whether Silkwood’s father could be awarded punitive damages for the nuclear incident under federal law (Oklahoma law allowed this). Kerr-McGee’s defense is that federal law regulates this field, so the Oklahoma law is preempted. 
· Holding: the state law remedy of punitive damages was not preempted by federal law b/c the federal regulation of safety standards for nuclear plants was not intended to prevent people injured to use state tort law remedies 
· No express preemption – “Can’t get punitive damages” “No state shall regulate nukes”
· Congress spoke on the issue once before and implied that states should be able to pass statutes allowing for damages
· Congress offered indemnity for tort suits, meaning that Congress thought it would be ok for someone to sue for tort 
· This doesn’t get in the way of what Congress intended to do in setting nuclear safety standards 
· Prigg v. Pennsylvania ( Federal Fugitive Slave Act authorized the owner of a fugitive slave to seize the slave and bring the slave before a federal judge or state magistrate to obtain a certificate after proving that the slave was actually a fugitive slave. Prigg forcibly removed Margaret Morgan and her children in Pennsylvania and took them to Maryland, where a county judge adjudged them to be slaves. Prigg was charged and convicted under a Pennsylvania law that says you cannot take someone you claim to be a slave out of the state. Prigg defense is that: (1) it wasn’t within the state’s power to pass this law at all, (2) Congress has acted and occupied the field, so Pennsylvania cannot act, and (3) the Pennsylvania law undermines the federal law and what the federal law is trying to do.  
· Holding: the Pennsylvania law is unconstitutional – Congress has the exclusive power to regulate the capture and return of fugitive slaves pursuant to the Fugitive Slave Clause in the Constitution (i.e., even if Congress hadn’t acted by passing the statute, the state has no power to act here). 
· Congress passed the Fugitive Slave Act under the Necessary and Proper Clause: it was necessary and proper to implement the Fugitive Slave Clause in the Constitution 
The Dormant Commerce Clause Doctrine
· Limits on what states may do that affects interstate commerce when Congress has NOT acted
· An implied limit on what states can do based on the fact that the commerce clause exists 

· Note: if Congress has acted, then it is a preemption analysis 

· Does a state law discriminate against out-of-staters? Probably not ok 
· Aimed at targeting protectionism and isolationism: states favoring its own citizens against out of state citizens or states passing legislation against out-of-staters 
· City of Philadelphia v. New Jersey ( New Jersey law prohibits other states from shipping their waste across its borders and depositing the waste in New Jersey landfills. The purpose for the regulation was to preserve its environment. 
· Holding: this is unconstitutional b/c New Jersey expressly discriminated against out of state commerce 
· One reason they might have done this was to keep costs down for in-state suppliers. By doing this, they have essentially created a blockade and the interstate problems would be huge if every state shut down at the border. 

· Isolationism/protectionism: the state attempting to isolate itself off from a problem common to many states by erecting a barrier against the movement of interstate commerce 

· Does a state law apply across the board? Probably ok, unless burden on interstate commerce clearly exceeds the local benefit 
· South Carolina Highway v. Barnwell Bros. ( South Carolina statute said that trucks and semis can’t drive on its state highways if they exceeded certain width and weight limitations. 
· Holding: the South Carolina law did not expressly discriminate against out of state commerce and it was within the state’s interest in providing for the safety of its highways, so it was constitutional

· As long as a state passes a non-discriminatory regulation of an activity that Congress has not regulated, and has a rational basis for doing so, the regulation should be upheld as constitutional   
· Bibb v. Navajo Freight Lines ( Illinois law required all commercial trucks passing through its borders to have curved mudguards instead of straight mudguards, which were required in other states. Every truck coming from out of state would have to stop at the Illinois state border to put new mud flaps on. 
· Holding: the Illinois law was unconstitutional b/c there was no real local benefit from having these curvy mud flaps – Illinois’ interest in requiring trucks to have curvy mud flaps was drastically outweighed by the burden this would have on interstate commerce (this was a sneaky way to discriminate against out of-state truckers)
· Hypo ( If a state passes a law regulating the possession of guns in a school zone, does this present a dormant commerce clause issue?

· No – Congress does not have the power to regulate this activity under the Commerce Clause. Dormant Commerce Clause issue arises when states are interfering with what Congress can do, but has not done 
Privileges and Immunities Clause

“The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.” 

· One state cannot treat its own citizens differently than it treats citizens from other states, at least for privileges and immunities

· Privileges and immunities = the things that are fundamental to the promotion of interstate harmony or bearing upon the vitality of the nation as a single entity 

· Attaining employment and medical services 

· Access to courts of the state 

· Owning property 

· Does NOT include voting 

· Baldwin v. Fishing Game Commission of Montana ( Montana residents pay $9 for hunting elk and $30 for combination. CA residents pay $225 for combination (which is the only license available). Baldwin argued this law violated the Privileges and Immunities Clause. 
· Note: Dormant Commerce Clause ( this affects interstate commerce b/c it is a commercial activity and it treats out-of-staters differently (i.e., discriminates against out of state commerce). BUT Congress expressly regulated this, saying it was ok for states to charge higher fees for hunting for people from out of state, as a matter of interstate commerce 

· No Dormant Commerce Clause problem b/c Congress has acted

· Even though Congress has acted, Congress cannot override the Privileges and Immunities Clause, so we still have to decide whether this is considered privileges and immunities 

· Congress can authorize economic discrimination for things that are not that important under the Dormant Commerce Clause, but cannot authorize discrimination for those fundamental rights that are considered privileges and immunities 
· Holding: elk hunting is a recreation and a sport and does not count as a “fundamental” right under the Privileges and Immunities Clause. Equality in access to Montana elk is not basic to the maintenance or well-being of the nation. 
· May allow a state to discriminate against non-residents, even with respect to certain fundamental rights, if the state has a substantial reason for the discrimination and that reason is substantially related to the particular restriction 
· In considering whether a substantial relationship exists, it is appropriate to consider the availability of less restrictive means 
· Supreme Court of New Hampshire v. Piper ( The Supreme Court of New Hampshire limits bar admission to state residents. Piper passed the bar exam but was denied admission b/c she was not a New Hampshire resident. Piper brought suit, arguing that the residency requirement violated the Privileges and Immunities Clause. 
· Holding: the ability to do business in a state on the same terms as state residents is a fundamental right and there was no good reason for refusing to admit Piper to the New Hampshire bar
· Note: might have also been a Dormant Commerce Clause problem 

SEPARATION OF POWERS 

Executive’s Exercise of Legislative Power 
· Through delegation, Congress is able to enlist the help of the other branches of govt – Congress lacks the time and expertise to develop specific rules and regulations for many areas covered by federal legislation 
· Example: Loyola Law School “legislature” 
· Loyola Law School operates on a system of faculty governance under which the faculty has responsibility regarding academic matters. The Dean and his or her delegates are charged with the administration and execution of faculty policy decisions and rules and with the issuance of regulations to implement the directives of the faculty. 
· Pro bono requirement: executed by Professor Delfino and Professor Buhai – would be a waste of time for all the faculty to meet to make these decisions; Delfino and Buhai’s expertise is in public interest law. 
· Non-delegation doctrine: legislature may not delegate the legislative power to the executive, unless there is an “intelligible principle” guiding executive action  
· Marshall Field & Co. v. Clark ( The Tariff Act gave the President the power to suspend the tariff rates set by the act if another country altered its tariffs in a way that he felt was unfair and unreasonable to U.S. trade. Marshall Field argued that the statute delegated legislative powers to the President. 
· Holding: the act did not delegate legislative power to the President – the President’s power related only to the enforcement of the act: The President was the mere agent of the law-making department. 

· Congress is the one who put the contingency into place, and the President’s discretion is just in deciding when the contingency goes into effect. The statute is simply describing the President’s duties: it is telling the President when there is a trigger and after the thing is triggered, the President has no more discretion (all the President has to do is decide when tariffs are unfair). 
· Tools of interpretation:

· Original intent: if the First Congress gave Washington this power, that is powerful evidence that it must be ok 

· Precedent 

· Ongoing practice and tradition

· Function and purpose: the legislature has set policy here, and let the President fill in the blanks. The legislature does not have to approve everything. 
· Whitman v. American Trucking Association ( Congress passed the Clean Air Act, which requires the EPA to establish a national ambient air quality standard. The challenge is based on the non-delegation principle: trying to prevent Congress from giving too much legislative power to the executive. 
· Holding: there was enough of an intelligible principle – sufficient but not more than necessary to protect public safety. Congress asks the EPA to tell us what amount of particulates in the ozone are sufficient to protect public safety 
· Precedent: the court has only struck down two statues for lack of an intelligible principle 

· One provided literally no guidance for the exercise of discretion

· The other of which conferred authority to regulate the entire economy on the basis of no more precise a standard than stimulating the economy by assuring “fair competition” 

· Court did not strike down a law authorizing the public airways “in the public interest” (that was enough of an intelligible principle
· The court rarely, if ever, strikes down a statute for delegating too much power to the executive 

· This delegation gave a lot of broad policy-making power to the executive. However, the court recognizes that exercise of law involves policy decisions and Congress has the power to delegate the permissible degree of policy judgment to other branches. 

· All execution of the law requires a certain degree of discretion 
· To see whether there is an intelligible principle, ask: would the executive know where to start?
· United States v. Texas (DAPA) ( Issue was whether the President’s discretion in enforcing the immigration laws crossed the line into usurping legislative power. 
· Holding: No ruling on whether the President was properly executing his Take Care Clause power or whether he was usurping legislative power. 
· Once Congress delegates its policy-making power, it can only get its power back by passing a new law 
· INS v. Chadha ( Congress passed § 244 of the Immigration and Nationality Act, authorizing one house of Congress, by resolution, to veto the Attorney General’s recommendation. Chadha was a British citizen in the US who overstayed his visa. Federal immigration statutes authorized the DOJ to deport people who overstayed their visa. In the exercise of his delegated authority, the AG recommended suspension of deportation for good moral character and extreme hardship. The House passed a resolution vetoing Chadha’s suspension. 
· Holding: the legislative veto was unconstitutional b/c it was a legislative act that violated the requirements of bicameralism and presentment set forth in Article I § 7 – this was legislative power, but Congress exercised its power wrong b/c it did not present it to the President when it changed Chadha’s legal rights 
· The requirements of bicameralism and presentment apply only to an exercise of legislative power. To be an exercise of legislative power, an action must be legislative in its purpose and effect – § 244 altered the legal rights Chadha, so it was law-making 
· Bicameralism: a legislative act of Congress must be approved by both the House and the Senate
· Presentment: all legislation must be presented to the President for approval before becoming law 
· If the President signs it, it becomes law 
· If the President objects to it, it can become law only if it is repassed by two-thirds majority vote by both houses 
· If the President sits on it and doesn’t give it back to Congress at all, it becomes law if Congress is still in session. If Congress is out of session, it gets vetoed 
· The House resolution said that it looked at 340 cases and 6 people didn’t meet the statutory requirements of good moral character and extreme hardship 
· Looks like judicial power: Congress was interpreting the requirements for a suspension of deportation as applied to a particular case and this is what we normally expect courts to do (Justice Powell’s concurrence) 
· Looks like executive power: we have a general set of rules and Congress is applying the standards to the particular facts of the case. Congress is not legislating anymore but is enacting the rules to the specific facts. 
· The problem here was that the House required Chadha to be deported without the consent of the other branches – BUT the House, the Senate, and the President all had to agree on what happened to Chadha ( The AG (executive) and either the House or the Senate would have to agree in order for someone’s deportation to be stayed (no different than if they just passed a regular law) 
· One-House legislative veto violated bicameralism and presentment even though the process was agreed on by all three branches 
· A rule about timing ( once Congress delegates policy-making authority, it can only get it back through a very particular structure (i.e., pass a new law) 
· Through the structure of how law gets passed, the court created a new incentive for Congress not to delegate its legislative power – this severely limited Congress’ desire to want to delegate 
· Emergency statutes 
· Before 1985: Any national emergency declared by the President in accordance with this title shall terminate if Congress terminates the emergency by concurrent resolution
· Concurrent resolution – a statement of policy by Congress that does not have to be presented to the President (not binding law – does not change anyone’s legal rights or obligations) 
· After 1985: Any national emergency declared by the President in accordance with this subchapter shall terminate if there is enacted into law a joint resolution terminating the emergency 

· Joint resolution – must be passed by both houses of Congress and signed by the President (essentially a law) 

· So, to terminate the national emergency that the President says exists, a new law must be passed – Chadha did this 

· Congress cannot give the President the unilateral power to change the text of an enacted statute 
· Clinton v. New York ( Congress enacted the Line Item Veto, which gave the President the authority to unilaterally cancel certain provisions of bills that had been signed into law. The act allowed the President to cancel items of new spending, any dollar amount of discretionary budgetary authority, and any new limited tax benefits. 

· Holding: the Line Item Veto was unconstitutional b/c it gave the President the authority to amend acts of Congress by unilaterally repealing portions of it, and this violated the lawmaking procedure of Article I § 7 
· President’s cancellation power differs from his power to veto a bill 

· (1) President could veto after the bill had been enacted into law rather than when it was first presented to the President before the bill became law 
· Bicameralism and presentment require that before a law may be enacted, amended, or repealed, it must be approved by both houses and either signed by the President or repassed over his veto  

· (2) President could reject portions of a bill rather than having to approve or reject the bill as a whole  
· Original intent: Washington thought he couldn’t do this – he interpreted this power under Article II to mean that he had to accept the entire bill or reject the entire bill, not just parts of the bill 

· President exercising lawmaking authority: this is different than the concept of impoundment (the President just choosing not to spend the money) 
· Cancellation – permanent rather than temporary: when the President is voiding a provision of the law, that is depriving it of legal force. The next President does not have the power to change it

· Impoundment – an implementation: the next President can come in and decide to use that money that Congress had given the President before 

· Putting political accountability where it should be ( Congress would get all the credit for passing the laws that people like and would pass all the budgetary responsibility to the President (putting all the blame on the wrong actor)
Executive Power and the Legislature
· Enumerated powers of the executive 
· Act as commander in chief 

· Grant pardons 

· Negotiate treaties (with Senate) 

· Appoint officials (sometimes with Senate) 

· Take care that the laws be faithfully executed (power to execute any statutory authority) 

· Inherent “executive power”? 

· To see whether President has power outside the Take Care Clause, courts really look to practice and tradition in determining whether the President’s actions are within constitutional authority 

· If Washington did it and presidents since Washington have been doing it, then it is likely that the President has the power to do it 

· Justice Jackson’s concurrence – three categories of executive power: 

· (1) Congress (or Constitution) has authorized executive action 

· When the President acts pursuant to an express authorization by Congress 

· Presidential power at its maximum – an enumerated power 
· (2) Congress is silent with respect to executive action (extra oomph for foreign affairs) 
· Zone of twilight in which the President and Congress may have concurrent authority 

· When Congress hasn’t acted, that may invite the exercise of executive power – sometimes the President has to act to get things done if no one else is stepping up  
· (3) Congress has prohibited executive action 

· The President’s action is incompatible with an act of Congress 

· If so, the President must rely on some other enumerated power 

· Presidential power at its minimum – President can act only if the Constitution allows it  

· Youngstown v. Sawyer (Steel Seizure Case) ( Steel companies and their employees were unable to reach an agreement over their labor disputes. In the middle of the Korean War, the employees then went on strike. President Truman issued an executive order, directing the Secretary of Commerce to take over the private steel mills and continue operating them. Truman believed his action was necessary to stop a national catastrophe which would result from a reduction in steel production. Youngstown argued that the seizure was not authorized by an act of Congress or by any provision in the Constitution, so it was unconstitutional. The govt argued the President was acting pursuant to his constitutional powers as the Chief Executive and the Commander in Chief. 
· Holding: the President could not seize and operate the steel mills b/c there was no authorization by Congress and no constitutional authority for executive to make laws – because Congress has not authorized executive action, President’s authority must come from the Constitution (another enumerated power). 
· President gets his powers from two places: (1) an act of Congress (i.e., the Take Care Clause) or (2) the Constitution 
· Congress has not authorized the seizure of steel mills. Court looks to four pieces of evidence:  
· Selected Service Act and Production Act: these statutes authorize the President to take property under certain conditions, and those conditions don’t apply here 
· Implies Congress said the President couldn’t take property in this circumstance 

· Taft-Harley Act: Congress had the chance to authorize taking property under these conditions, but they rejected the amendment 
· President sent a note telling Congress that he was about to seize the mills, and Congress did nothing 
· Congress could have authorized this, but it didn’t – this was not permission that the President could do this 

· If Congress wanted to respond to the President’s note, it could have 

· Congress didn’t ratify this act once President seized the mills 

· If Congress had ratified this action, the best argument against this order would be Chadha – procedural problem: they didn’t do this in the right order ( must first go to Congress, then be presented to the President under the Presentment Clause 

· This is not authorized by the Constitution: the executive power only includes the other enumerated powers in Article II 
· Afraid of total unchecked executive power 

· The President’s lawyer argued that executive power includes all the power the executive branch is capable of doing (all the President practically can do) and that power is only limited by capacity and elections – the President is only accountable to the country and this is true even where Congress has not authorized Presidential action 

· Justice Frankfurter ( executive power not only includes the other enumerated powers, but also other things that are in the tradition of what we have allowed the President to do – a systemic power that Congress seems to be ok with 

· Still thought this was unconstitutional b/c what the President has done here is sporadic, not systemic 

· Note: Congress could have taken over the steel mills under the Commerce Clause – but might have had to pay for it under the Fifth Amendment Takings Clause. 
· Executive power in areas of foreign affairs where Congress is silent with respect to executive action 
· Dames & Moore v. Regan ( the American Embassy in Iran was seized. President Carter issued an executive order that froze all Iranian assets in the U.S. The hostages were released pursuant to an executive agreement, which suspended all pending litigation against Iran and required all claims to be decided by binding arbitration. Dames & Moore had $3 million in claims for things they had done to help Iran before the Revolution and the tribunal is trying to get rid of their claims against Iran. Dames & Moore argued that this is an abuse of executive power. 
· Holding: where Congress has not prohibited executive action, the court will defer to the President with respect to foreign affairs – thumb on the scale that the President can act 
· The President has a wider range of authority in international relations 
· Whether this was domestic or foreign affairs was a fuzzy area – Dames & Moore is an American company, but the agreement was part of an international agreement to set the hostages free 

· Less sure whether this would be ok in the domestic sphere 

· History of congressional acquiescence: Congress had allowed similar things in the past (consistent practice over time) 

· Best argument that Congress prohibited this by statute: the IIEPA allowed the President to order the transfer of assets and to freeze assets, but not suspend legal claims

· This must have meant that Congress did not want to stop legal claims, meaning Congress prohibited the President to do this 
· Best argument to object to this executive agreement ( Chadha (the Constitution has a procedure for making new law – Congress passes and President signs) and Clinton v. NY (Line Item Veto) 
· If Congress has prohibited executive action but there is a zone of constitutional authority that the Constitution gives to the President, then Congress cannot prohibit executive action 
· Zivotofsky v. Kerry ( The United States required citizens born in Jerusalem to list their place of birth as “Jerusalem” on their passports. Congress enacted a statute that allowed citizens born in Jerusalem to list their place of birth as Israel. Zivotofsky argued that denying him to list “Israel” on his passport violated the statute and that the President was not faithfully executing the law. President Bush argued that even though Congress had the enumerated power to pass the statute, that enumerated power was encroaching on the President’s zone of authority (his sovereign power to conduct foreign relations). 
· Holding: Congress cannot force the President to list Israel on the passport b/c this invades an authority reserved to the President in Article II. Congress cannot contradict the President’s exclusive authority to recognize foreign states; this would let Congress aggrandize its power at the expense of another branch. 
· Because congressional action is in conflict with executive action, presidential power will be at its lowest ebb, unless there is a specific zone of authority given to the President 

· Tools of interpretation: 

· Reception Clause: “He shall receive ambassadors and other public ministers. . .” 

· Practice and tradition: practice of dealing with diplomacy in other countries started with George Washington 
· Court is not likely to step in when presidents since Washington have been doing it and nobody has since said no 
· Proclamation 9683: Trump exercised this power and officially recognized Jerusalem as the capital of Israel 
· Hypo: If Congress passes a statute that says the President cannot recognize Jerusalem as the capital of Israel, is that permissible?

· No ( the President has the power to receive ambassadors, which is functionally the power to recognize other countries and their territorial boundaries. 
· That call has always been with the President, even though past presidents have never recognized Jerusalem as the capital of Israel 

· Power to decline to enforce laws that the President thinks are unconstitutional 

· Does not nullify the law 

· A later President can always decide to enforce the law 
· Sets up a situation where Congress has passed a law that is not being actively enforced and the courts may not be able to weigh in on the issue 

· Consequences of this action: 

· If someone gets tangibly injured, then judiciary may weigh in on the constitutional question 

· If someone is not injured, then this may mean that the President is claiming judicial power by stating that he thinks a law is unconstitutional without the opportunity for the judiciary to weigh in on the question (i.e., usurping judicial power) 
· Appointment of federal officials 
· Two types of federal officers, depending on the amount of authority attached to the position 
· (1) Principal officers 
· E.g., ambassadors, ministers, consuls, Supreme Court justices, cabinet officials, attorney general, secretary of state  
· Answer directly to the President, have a great deal of policymaking authority, position’s tenure is usually permanent, may be fired at will by the President 
· With the advice and consent of the Senate, the President appoints principal officers

· Serve at the pleasure of the President and the President can fire them at will for any reason. Congress cannot stop the President from doing so. 
· (2) Inferior officers 
· Report to principal officers, position’s tenure is temporary, enjoy greater degree of independence from presidential influence
· Congress can decide that inferior officers will be appointed in the same way as principal officers (nominated by President, confirmed by Senate) or that they will be appointed by the President alone, by the courts, or by the department heads 
· Congress can limit the conditions under which inferior officers can be fired
· By vesting the removal power in an executive branch official other than the President, or 
· By requiring that they be fired only for cause 

· Morrison v. Olson ( Congress passed a statute that created an independent counsel position to prosecute high-ranking govt officials for violations of federal criminal laws and allowed a court to appoint the independent counsel when requested by the Attorney General. The AG also had the sole power to remove the independent counsel only “for cause.” At the request of the AG, the court appointed Morrison as independent counsel to investigate possible obstructions of congressional investigations. Morrison subpoenas documents from Olson to investigate whether Olson lied to Congress, and  Olson argued that Morrison did not have the authority to subpoena b/c she was appointed wrong. 

· Holding: Congress can restrict the grounds for removing independent counsel who perform purely executive functions (enforcing the criminal statute) if it does not interfere with the President’s exercise of his executive power
· (1) Is independent counsel a principal officer or inferior officer? 
· An inferior officer ( subject to removal by AG, limited jurisdiction and tenure, duties are limited to investigation and prosecution (in the scheme of the executive branch, the independent counsel doesn’t do much important stuff that impacts executive policy)  

· (2) Is limitations on removal (only for cause) ok?

· Yes: Morrison is like the career prosecutors, who are also given these protections and Morrison’s job is not so central to the way the executive branch works that the President has to be the one responsible for firing her 

· (3) Is appointment of independent counsel (by court) ok?

· Is one branch enlarging own power at expense of another? 
· Is one branch “usurping” power of another? Court says this is the right test 
· Congress does not control or supervise the prosecutor, and Congress cannot fire her. Congress cannot direct the prosecutor, so Congress is not usurping executive power ( Congress is setting up the structure, but it is not executing the law

· The judiciary is not controlling the prosecutor , and no one in the judiciary can fire her. Even though the court gets to appoint the prosecutor, the AG is the one who triggers the whole process ( the judiciary is not gaining much power at the executive’s expense 

· Scalia’s Dissent: the right test is the interference test – is this going to interfere with executive power? 
· The prosecutor’s job is to go after high-ranking govt officials, and that is going to lead to a lot of interference ( lead to the potential that the prosecutor, appointed by someone other than the President, to go after the President 

· War Powers Resolution enacted by Congress over President Nixon’s veto
· 2(c): American troops may be introduced into hostilities only if (1) a declaration of war, (2) specific statutory authorization, or (3) an attack on US or US forces. 
· 4(a): If no declaration of war, report to Congress within 48 hours after troops introduced 

· 5(b): Within 60 days of report, stop use of forces unless Congress: (1) declares war or authorizes by statute, (2) extends 60-day period, or (3) can’t meet b/c of an attack on the US

· 5(c): If forces in hostilities outside US without declaration of war or specific statutory authorization, have to stop if concurrent resolution (House and Senate vote to stop) 

· Hypo (Good Exam Practice) ( President Obama bombed Libya in 2011, and President Trump bombed Syria in 2018. Is that constitutional?
· Step 1: Does the President have the power? 

· Look for an enumerated power in Article II

· Commander in Chief power 

· Inherent executive power: if there is an inherent executive power around foreign affairs, then this might be in that zone 

· Be sure to talk about in what cases this isn’t a thing and in what cases this might be a thing 

· Be sure to talk about what the practice and tradition has been: have we seen presidential action under the Commander in Chief power before? Have we seen presidential action without a declaration of war before?
· To see whether the President has the power outside the Take Care Clause, courts really look to the practice and tradition in figuring out whether what the President has done in a particular situation is within his constitutional authority 

· If Washington did it and presidents since Washington have done it, then it seems like the President has the power to do it 

· Step 2: Is there potential push back on the President’s use of power?

· What zone of Justice Jackson’s concurrence are we in? Has Congress spoken on the issue?

· Zone 1: If Congress specifically authorized the use of force, then the President is just taking care that the laws are being faithfully executed, which is an enumerated power (but Congress has not authorized it here) 

· Zone 2: Congress is silent 

· Zone 3: Congress has provided rules for when the President can send in troops in the War Powers Resolution and this situation is not one of them (no declaration of war, no specific statutory authorization, no attack on US forces in Syria or Libya) 
· Argument that at least starting the bombings for a short period of time is consistent with the War Powers Resolution

· Implicit authorization ( Congress said the President must stop hostilities within 60 days if Congress has not declared war or authorized it by statute, and if Congress votes, the President must pull troops out immediately. Maybe this means that President gets a 60-day free period or up until Congress votes, whichever comes first 

· Note: every President has actually made this argument when introducing troops into hostilities without express statutory authorization 

· Hypo ( If Congress passes a concurrent resolution to direct the withdrawal of armed forces from hostilities, is the President legally obligated to stop hostilities?

· If the President has the inherent authority as Commander in Chief to do this, Congress cannot tell him he can’t do it 

· Congress voting by concurrent resolution might present a problem – INS v. Chadha: it might violate the Presentment Clause (not clear if the President has to listen under Chadha) 
Executive Power and the Judiciary 

· The President has a qualified executive privilege for confidential presidential communications
· When the communications concern military, diplomatic, or sensitive national security secrets, the privilege will prevail 

· Under certain circumstances, the privilege may be overcome by the need for disclosure
· A generalized claim of privilege based on a general interest in confidentiality may be overcome depending on the legitimate needs of the judicial process, particularly if disclosure is sought in connection with a pending criminal trial 
· To preserve secrecy and guard against unwarranted leaks, the court will review the material privately in camera 
· Nixon v. United States ( Many high-level executive branch officials were indicted for the coverup of the break-in at Watergate. The grand jury issued a subpoena for White House tapes and papers relating to specific meetings with the President. The President refused to produce the tapes. The President first argued that this was not a justiciable case or controversy under Article III: that fights between executives are a matter for the executive branch to handle. The President’s second argument was executive privilege. 
· Holding: In the context of a criminal prosecution, the specific need to deal with this relevant information outweighs the general need to protect confidential information. 
· This was a justiciable case or controversy: court looks to the context in which the case came to the court 

· As soon as the indictment was out, it became a judicial matter (it was a criminal case in the federal courts) ( this was not extending the judiciary’s power into the executive branch b/c this is what judges do all the time 
· Two reasons for the executive privilege: 

· (1) This will allow the judiciary to interfere with the executive’s business 

· The court is not interfering with the executive. Instead, the executive is interfering with the judiciary b/c the President is trying to keep information away from the court 

· (2) If these people knew that every discussion within the executive branch was going to leak out, then they might not give candid advice and might not discuss important things that the executive should consider 

· The President has absolute immunity in a civil suit for monetary damages when acting in his official capacity  

· United States v. Fitzgerald ( Fitzgerald lost his job b/c it was eliminated through departmental reorganization. However, Fitzgerald argued that he was fired in retaliation for having testified to Congress about cost overruns. He sued President Nixon for monetary damages. This was a civil suit for money damages against the President for things done in his official capacity. 
· Holding: The President has absolute immunity from monetary damages in a civil suit for official acts he took while in office, even if what the President did is unlawful – absolute immunity is necessary b/c a constant parade of the threat of litigation would detract from time spent performing presidential duties and raise unique risks to the effective functioning of govt. 
· Qualified immunity for other executives: not subject to monetary damages if it wasn’t clear at the time when what they were doing was lawful or not 

· Judges have absolute immunity for monetary damages 

· Prosecutors have absolute immunity for decisions taken in their role as prosecutors 

· Congress has absolute immunity for monetary damages based on the things that they legislate 

· Fitzgerald’s best argument: the framers knew how to give absolute immunity and they didn’t give it to the President. The fact that they didn’t must mean that they didn’t want to give absolute immunity to the President. 

· Note: There is still a question about whether the President can be sued for injunctive relief 

· The President can be sued while in office for actions to occurred before he took office that are unrelated to his official duties
· Clinton v. Jones ( Paula Jones alleged that President Clinton sexually harassed her when he was Governor of Arkansas and then defamed her when he became the President. The issue is whether the President can defer a civil lawsuit for an action that occurred before he took office to after he leaves office for unofficial actions. 
· Holding: The lawsuit can go forward even while the President is in office – given the danger of prejudice to Jones, Clinton had not made an adequate showing of need 
· (1) Does one branch usurp the power of another? Is the judiciary usurping executive power? 
· No – the judiciary is proceeding with civil litigation, and allowing civil lawsuits to go forward isn’t usurping executive power 

· (2) Does one branch impair the executive’s use of power?

· No – the civil lawsuit of the President won’t interfere with the President’s effective performance of his duties given the court’s ability to manage the case properly 
Judicial Power 

· The power and responsibility to “say what the law is” 

· Justiciability: is this the sort of case that can be adjudged by the federal courts? 
· Standards for finding a case to be non-justiciable: 

· (1) When there is a textually demonstrable commitment to a coordinate branch 

· Constitution reserves the power to another branch, other than the courts 
· E.g., the power to try impeachments 

· (2) A lack of judicially manageable standards 

· The Constitution/statutes do not provide any guidance 

· When there are no standards, other than political standards, it is not a legal question for the court b/c the court cannot decide what is legal and what is not 
· E.g., should the US conclude a treaty with China? 

· Nixon v. United States ( Walter Nixon, a federal district court judge, allegedly accepted a gratuity for asking a DA to stop prosecuting a local businessman’s son. He was brought before a grand jury, lied about it, and was convicted for perjury. He refused to resign from his office, so the House began impeachment proceedings against him. The Senate appointed a special committee of senators to receive evidence and take testimony, and the special committee then reported its findings to the full Senate. The Senate voted to convict Nixon, and he was removed from office. Nixon challenged the procedure followed by the Senate: that the trial should have taken place before the full Senate, rather than by a special committee.  
· Impeachment clauses: “The House of Representatives shall have the sole Power of Impeachment.” “The Senate shall have the sole Power to try all Impeachments.” 

· Holding: It is not for the court to decide whether the Senate’s impeachment proceeding was constitutional b/c the Constitution reserves the power of impeachment to a coordinate branch (the Senate) – the Senate should decide what a “trial” looks like 
· B/c the text says, “the Senate shall have the sole power. . .” that also means the Senate has the power to decide when it is trying the impeachment or not 

· Seems to imply that if the Senate rolled a dice to “try” the impeachment, then the court does not have the power to decide whether that was really a trial or not 
· Cases and controversies (“standing”): A federal court can only hear matters in which there is an actual dispute between adverse parties and for which it can provide some type of relief 
· Congress cannot ask the court to comment on the constitutionality of proposed legislation and the President cannot ask the court to give an opinion on the legality of pending executive action 

· Letters from Jefferson to Jay ( federal courts will only hear legal questions when they become cases or controversies 

· The court will not give abstract answers: the court decides legal concepts based on the facts of the case and sometimes the facts change the legal answer, so the court will only provide answers once it knows what the particular facts are (i.e., court needs a concrete problem at stake) 

· Three requirements for someone to have standing to sue: 

· (1) Must have suffered an injury in fact (to a legally protected interest) 
· An injury that the law cares about: making sure you have the right plaintiff 

· Concrete and particularized (not just everyone) 

· Do not have to be uniquely injured but must be injured in a way that not everyone in the country is injured 

· Exception: The Establishment Clause – when the govt endorses a particular religion, everyone is injured in the same way 

· Actual or imminent (not just speculation; not just someday, maybe) 

· Actual = happening now or already happened 

· Imminent = it is about to happen 

· (2) Must be a causal link between the harm and the defendant 

· Injury traceable to defendant: making sure you have the right defendant (instead of some third party not before the court) 
· (3) Must be an injury that can be redressed by the court

· Must be probable that a favorable verdict will redress/alleviate the harm: the mere possibility of redress is not enough 
· Ripeness: a case has to be ripe (i.e., not brought too early) 

· Mootness: when the harm is already too far in the past that the court cannot fix it 

· Lujan v. Defenders of Wildlife ( The Endangered Species Act required federal agencies to consult with the Secretary of Interior before taking actions anywhere in the world that might harm endangered species. A new regulation was enacted which limited the geographic scope, only requiring consultations about potential harm to endangered species posed by projects within US borders or on the high seas. Plaintiffs sued, arguing that the statute extended to projects in foreign nations. One plaintiff argued that she had visited the habitat of the Nile crocodile but missed the crocodile, and that the lack of consultation threatened to destroy the habitat, so there is a higher chance that she won’t be able to study the crocodile in the future b/c she intends to go back to the habitat. 
· Holding: Plaintiffs lack standing to sue – plaintiffs failed to show that they had been harmed in a way that makes this a case or controversy, so court can’t hear the case 
· The harm is not actual or imminent, it is just speculation 

· An “intent” to return to the places they had visited before is not enough 
· “Some day” intentions, without any description of concrete plans or any specification of when that some day will be, do not meet requirements of “actual or imminent”
· If P had already purchased her ticket or had made specific arrangements to visit the area at a definite point in the future, that might have been enough 

· Too speculative to say that anyone who observes or works with an endangered species, anywhere in the world, is harmed by a single project affecting some portion of that species 

· Must have a more specific connection – e.g., a person who observes or works with animals of a particular species in the very area of the world where that species is threatened  

· Redressability: A favorable verdict would not redress the alleged injury (plaintiffs have the wrong defendant) 

· Plaintiffs sued the Secretary of Interior, but it was a federal agency who would be threatening the habitat. So, the court could not do anything to remedy the harm b/c the right defendant was not in front of the court 
· Note: state courts may issue decisions in settings that do not qualify as a “case” or “controversy” 

Separation of Powers Analysis (note: these are not mutually exclusive) 
· Does one branch “usurp” granted power of another?

· Does executive take on legislative power?

· Marshall Field v. Clark: does the fact that the President gets to decide when tariffs are unfair, putting the tariff scheme into effect, usurp legislative power? Is the President legislating?
· Whitman: does the fact that the executive is asked to find an ozone layer that is not sufficiently harmful amount to the executive legislating?
· Clinton v. NY: is the executive, by cancelling one portion of this bill, legislating?
· Youngstown (Steel Seizure): there is no law that authorizes the President to seize the steel mills, but by doing this and changing the rights and responsibilities of private entities, is the President executing legislative power?
· DAPA: does deciding that this entire class of people is not going to be removed effectively re-write the legislation?
· Does legislature take on executive/judicial power?

· INS v. Chadha: it looks like when Congress is acting with respect to this individual, that it is doing something executive or judicial – applying a general set of circumstances to a particular example 
· Does legislature/judiciary take on executive power?

· Morrison v. Olson: is the legislature/judiciary taking on executive power through the role they have in the appointment process 
· Does one branch impair function of another?
· Zivotofsky v. Kerry: Does legislature impair executive function?

· US v. Nixon: Does judiciary impair executive function?

· Nixon v. Fitzgerald: Does judiciary impair executive function? 

EQUAL PROTECTION CLAUSE 

“No state shall deny to any person within its jurisdiction the equal protection of the laws.”
Background Principles
· First ask whether the state govt has the power to pass the law under the Constitution. Then, ask whether there are individual rights at stake that push back on that power. 

· Government must treat similarly situated classes in similar fashion 

· Legitimate end: there must be some good reason for the govt to treat people differently 

· Legitimate means: the difference in treatment has to be related to the reason for the classification 

· All laws classify people (e.g., must drive on the right side of the road) ( it is only a violation of equal protection if people who are similarly situated are treated differently 
· What is the classification at issue? Who is being treated differently? 

· 14th Amendment overturned Dred Scott: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside.”  
· Dred Scott v. Sandford ( Emerson took Scott, his slave, with him to Illinois and Wisconsin, which are free states, and then took him back to Missouri, which is a slave state. When Emerson died, Scott tried to buy his freedom from Emerson’s widow. She said no, so Scott went to court and argued that he was no longer in Emerson’s estate b/c he was now free. He argued that he became a free man when he traveled to Illinois and Wisconsin. Sandford argued that the court lacked jx b/c Scott was not a citizen and thus, there was no diversity of citizenship. 
· Holding: A person of African descent, whether a slave or not, is not and cannot be a citizen of a state or of the United States 
· Issue #1: Can the court hear this case? Is there diversity jx? 
· Just b/c a state gives someone the rights and privileges that a citizen of the state has, does not mean that person has the rights and privileges of a citizen of the US
· Slaves who were brought to the US are not US citizens, and states cannot make them US citizens (only the federal govt can – only Congress has the power of naturalization). This is true for the descendants of slaves too ( No jx 

· Issue #2: Does Congress have the power to pass the Missouri Compromise?
· Congress cannot violate the Fifth Amendment, which prohibits the deprivation of property without due process of law. This would deprive Emerson of his property (Scott), and Congress cannot legislate that someone loses his property just b/c he moves to a new place (i.e., Wisconsin or Illinois) ( Missouri Compromise is unconstitutional. 

· Hypo ( You are a lawyer working for Mr. Sandford, and you are giving a press conference afterward. What is your best defense of the opinion?
· The Constitution is the supreme law of the land, and it doesn’t matter what legislation Congress passes b/c you cannot violate the Constitution, and slaves are technically still property under the Constitution. 
· Original intent: slavery was embedded in the Constitution from the very beginning. Many of the framers owned slaves, which they considered to be their property. This decision protects their property.  

· 14th Amendment was a reaction to the “black codes”: vicious laws targeting newly freed slaves – adopted to prevent states from discriminating against emancipated slaves 
· 13th Amendment formally abolished slavery (regulates private conduct) 

Degrees of Scrutiny 

	Rational Basis Review 
	Rational Basis with Bite 
	Intermediate Scrutiny 
	Strict Scrutiny 

	Presume constitutionality 
	
	State action may be suspect 
	State action is suspect 

	Rationally related to legitimate state interest
	Prejudice, stereotypes, and animus alone aren’t legitimate interests 
	Substantially related to important state interest
No stereotypes 
	Narrowly tailored to compelling state interest 
Burden is truly necessary 

	Age
Alienage (Congress) 
	Disabilities 
	Gender
	Race
Alienage (State) 


Rational Basis Review 

· Default standard for equal protection
· The classification must be rationally related to a legitimate state interest 
· It’s ok if the state’s legitimate interest was not the state’s actual interest

· It’s ok if the legislation is “under-inclusive” (the legislation doesn’t address all sources of harm to the ostensible interest) 

· It’s ok if the legislation is “over-inclusive” (the legislation affects individuals or entities who do not actually cause the harm in question) 

· Presume the constitutionality of the statutory discriminations: highly deferential to state legislature 
· Unless the law affects a fundamental right or discriminates based on inherently suspect classifications (race, religion, alienage) 
· Political accountability ( most of the time, the political process handles the legislature when they make bad laws (trust general public to overturn bad laws) 

· Elections: when the legislature makes a stupid law, the people can tell the legislature to fix it 

· In the local economic sphere, it is only the invidious discriminatory act or the wholly arbitrary act that cannot stand rational basis review 

· New Orleans v. Dukes (Lucky Dog) ( New Orleans enacted an ordinance prohibiting pushcart food vendors from operating within the French Quarter but provided an exception for vendors who had been operating in the French Quarter for at least 8 years. New Orleans said they did this to preserve the charm and beauty of the French Quarter. Dukes wants to be treated like the class of people who have been selling food in the French Quarter for more than 8 years. 
· Holding: Unless the classification trammels fundamental personal rights or is drawn upon inherently suspect distinctions such as race, religion, or alienage, our decisions presume the constitutionality of the statutory discriminations and require only that the classification be rationally related to a legitimate state interest ( the differential treatment is rationally related to furthering the state interest b/c the people who have been there for over 8 years have become part of the charm of the French Quarter. 
· Was preserving the charm and beauty of the French Quarter actually the reason why New Orleans passed this ordinance? 

· Local legislature has the freedom to make local decisions, and the court does not care at all what the actual reason was. 

· As long as the court can come up with a legitimate state interest that the state could have been thinking and the distinction is rationally related to that state interest, it is good enough for the court 

Strict Scrutiny 

· The classification must be narrowly tailored to a compelling state interest – Is there a compelling state interest, and are the means narrowly tailored?
· The burden imposed has to be “necessary” ( did the state have to do it this way or were there other less discriminatory means available that would have achieved the asserted goal better?
· If less discriminatory alternatives exist, then the govt must use them 
· BUT if there is a race-neutral way to address the problem but the race-neutral way does not stop the problem, then that doesn’t make the race-conscious way unnecessary 
· Makes sure that when people are being treated differently based on a suspect classification, that their burden is no more than absolutely necessary 
· Very suspect when the regulation is over-inclusive 
· Is there another reasonable way to achieve this compelling state interest? If there is, then the court will demand that the state do it the race-neutral way 
· More forgiving when the regulation is under-inclusive  
· The fact that there might be other dangers that the statute does not cover will not necessarily defeat narrow tailoring 
· The state interest must be the state’s actual interest (not just what govt could have been thinking)
· Must make sure that the govt’s stated objective is its actual objective – knowing what the govt actually had in mind 
· State action is suspect 

· When should the court apply strict scrutiny?

· Carolene Products: Prejudice against discrete and insular minorities which tends to curtail the operation of those political processes ordinarily to be relied upon to protect minorities 

· Most people can repeal stupid or evil laws through the political process. But “discrete and insular minorities” may have less access to the political system – people are often left of the political process based on an immutable characteristic that renders then particularly subject to break downs in the political process 
· Example: racial minorities historically excluded from the political process 

· When there is a history of discrimination against a protected group 
· Example: history of black slavery and racial discrimination 
· Compelling state interests (so far) 

· National security (?) 

· Remedying specific past discrimination (e.g., Richmond construction industry) 

· Not just generalized discrimination in society 

· Diversity in higher education 

· Diversity in order to further educational objectives (not diversity as an end in itself)

· Voting Rights Act

· Preventing racial isolation (?) 

Classifications Based on Race 

· (1) Govt expressly discriminates against minority ( strict scrutiny 
“African Americans shall not be allowed to use public schools” 
· Strauder v. West Virginia ( Strauder is convicted in West Virginia. He challenges the West Virginia law stating that juries must be compromised of all white men, arguing that it violates equal protection. A white defendant could be tried by a jury of his peers, whereas a black defendant couldn’t b/c the jury had to be all white. Strauder argued that he was not being treated similarly even though he was similarly situated. Classification was based on race. 
· Holding: Discriminating in jury selection against blacks because of their race is a denial of equal protection. BUT distinctions based on other classifications is ok – limiting jury selection to males, citizens, landowners, people of a certain age, or people with a certain level of education. 
· Note: This would also not be ok if the persons excluded from the law were white men 

· Korematsu v. United States ( After the attack on Pearl Harbor during World War II, an exclusion order required all people of Japanese ancestry, both citizens and noncitizens, to be relocated to relocation camps. Korematsu, an American citizen of Japanese descent, did not show up to the relocation camp, and he was convicted for violating the order. Classification was based on race – included people whose national origin was the US but had parents who were of Japanese ancestry. Govt’s reason was to protect the US against espionage and sabotage and military necessity: the US had just been attacked by Japan, and they can’t tell which of the Japanese are loyal to the US and which are disloyal. 
· Holding: The court will look very closely when the govt expressly discriminates based on race, but the differential treatment here was closely related to the govt’s reasons during a time of war – excluding all Japanese Americans was the most convenient way: individualized determinations of loyalty during the war effort are not required 
· Turns on the fact that we are at war: the court often bends the Constitution in wartime (what the govt did was not ok, but b/c we are at war it was ok) 
· Note: This challenge was based on the Due Process Clause of the Fifth Amendment b/c it applies to the federal govt and incorporates the principle of equal protection 
· Equal Protection Clause only limits the states, not the federal govt 

· Justice Franfurter (Concurrence): Acts that are otherwise unlawful can be lawful in wartime b/c the govt can take extraordinary measures during wartime to win the war

· If the army thinks it is necessary to save the country, then they are going to do it anyway and the court cannot stop them 
· Justice Jackson (Dissent): Just b/c the military is going to do it anyway doesn’t make it legal and the court shouldn’t make it legal. It is extremely dangerous for the military to defy the Constitution. 
· (2) Govt expressly classifies based on race without express discrimination ( strict scrutiny 
“African Americans and Whites shall use separate schools” 

· Plessy v. Ferguson ( Louisiana passed a law for separate but equal railway cars for blacks and whites. Plessy sat in the white railway car, was asked to move by the conductor, and went to jail for refusing to move. Louisiana passed this law for safety purposes: in 1869, people would get killed if the state did not separate them physically. 
· Holding: It is ok to distinguish among races as long as there is no unequal treatment. The Louisiana law is constitutional b/c people aren’t being treated unequally and Louisiana had a good enough reason in passing the law. 
· Acts of Congress required separate schools for blacks and whites in Washington DC – goes to original intent: the people who passed the 14th Amendment were the same people who decided that it was entirely consistent to have segregated schools in DC 
· The law itself does not imply the inferiority of either race  

· The people put it on themselves: the fact that they feel stigmatized might be a real problem, but it is a social problem that cannot be fixed by the court. If the court says the state cannot segregate races, people are still going to continue to remain segregated 

· Brown v. Board of Education (Overrules Plessy) ( Brown and other black children had been denied admission to all-white public schools under laws allowing segregation based on race. The state argued that it had to keep the schools segregated b/c there would be more violence and children would get hurt if it integrated the schools. 
· Holding: Separate but equal is inherently unequal 
· The fact of segregation itself generates a feeling of inferiority as to the students’ status in the community: children experiencing segregation feel inferior, become less motivated to learn, and perform at a lower standard than children that do not experience segregation 
· Is there a way to think of Brown as consistent with the original intent of the 14th Amendment? 

· The framers wanted equality. In 1868, they didn’t realize that separate facilities were actually unequal, but by 1965, we recognize the fact that separate facilities are inherently unequal. 

· Even if the application is different based on things we know now, the principle is consistent with what the framers originally intended (equality) 

· Brown’s implementation: primary goals in remedying racial segregation is to achieve a racial balance that roughly matches the makeup of the district as a whole – objective is to racially integrate a district’s schools 
· Cooper v. Aaron ( After Brown, the Little Rock school district adopted a desegregation plan and enrolled 9 black students at a high school. Governor of Arkansas kept the black students from attending the white school with the help of the national guard. The school district wanted to go through with the integration but sought to postpone the desegregation plan, arguing that students could not concentrate on school b/c of the extreme public hostility. 
· Holding: No state has the power to nullify a decision of the Supreme Court b/c the Supreme Court’s role is so construe what the law is.  
· Loving v. Virginia ( Virginia law forbade all white people from marrying any nonwhite person but allowed all other races to intermarry. The Lovings were indicted and plead guilty to violating the Virginia law. The trial court told them they could receive a suspended sentence if they left Virginia for 25 years and didn’t come back. The state’s interest was to preserve the racial integrity of its citizens and prevent the corruption of blood. The state argued it was not treating anyone unequally b/c both white and black people who wanted to get married couldn’t, so the law punished both whites and blacks equally.
· Holding: Virginia law is unconstitutional b/c it does not preserve racial integrity – the state allowed all other races to intermarry except whites, so the law cannot be said to be preserving racial integrity. It was motivated solely to restrict marriage based on race. 
· Original intent: inconclusive what the framers thought about interracial marriage 

· Purpose (primary tool): purpose was to eliminate all invidious racial discrimination in the states 

· (3) Govt expressly favors minority ( strict scrutiny 
“African Americans will get preference in admission to public schools” 

· City of Richmond v. J.A. Croson ( Richmond adopted a plan that required primary contractors to subcontract at least 30% of the contract to minority businesses. The city adopted the plan after studies suggested that 0.67% of the city’s construction contracts had been awarded to minority businesses even though Richmond was 50% black. Croson lost its contract with the city b/c he didn’t give 30% of the value of his contract to a minority business. Richmond said its interest in enacting this law was to remedy past discrimination. 
· Holding: It is ok for the govt to remedy the present effects of specific past discrimination, but not general discrimination in society. However, the govt must have a strong basis in evidence to include that remedial action is necessary before taking such action – no compelling state interest b/c was not remedying specific past discrimination in Richmond construction industry 
· Strict scrutiny applies even though the law benefits minorities 

· The court isn’t sure that when the state says it is trying to help minorities that they are actually helping minorities 

· Any racial classification has the danger of stigmatic harm 

· If there’s a compelling state interest in remedying discrimination: must be specific context (Richmond construction industry)

· The legislation was not narrowly tailored to the govt’s interest

· Quotas are not narrowly tailored to remedy past discrimination in the Richmond construction industry, except racial balancing 
· (1) Don’t know that 30% subcontractors are minority-owned: proxy for the fact that Richmond didn’t prove that 30% was actually the right percentage to remedy the past discrimination 

· (2) The set-aside includes preferences for ethnic groups where there is no evidence of racial discrimination against minorities other than blacks 
· No attempt to use race-neutral means to fix the problem first 

· Acceptable action: there are some circumstances when preferences might be ok – e.g., if the number of available contractors is radically different from the number contractors actually employed, then could maybe infer an intent to discriminate on behalf of subcontractors. Under such circumstances, the city could maybe address that intent by taking appropriate measures to end the discriminatory practice 
· Grutter / Gratz ( In Grutter, the law school treated race as one soft factor in the admissions process. Most of the emphasis was on hard factors such as grades and LSAT score. Race was a flexible consideration, diversity got substantial weight, and there was “special reference” to students from certain groups. Among the other factors was legacy. In Gratz, the undergrad had a point system, and certain racial underrepresented minorities automatically got 20 extra points. If an applicant got 100 points, he or she got in. 
· Holding: Using race as a “plus” factor in admissions is ok as long as each applicant is evaluated as an individual and not in a way that makes the applicant’s race or ethnicity the defining feature of his or her application. 
· Compelling state interest? Yes 
· Attaining a diverse student body: increase the educational opportunities for students, promote cross-racial understanding, break down racial stereotypes, enable students to better understand people of different races

· In order to make sure that we have leaders that are able to lead a diverse society, it is acceptable for a state to decide that they need to educate people in a diverse atmosphere ( these were all sufficiently compelling reasons for a state to classify and distinguish people based on race 

· Narrowly tailored? Law school (Yes). Undergrad (No). 
· Law school: considered race as one factor but did not make it an automatic plus and considered other race-neutral alternatives 
· The court must ultimately be satisfied that no workable race-neutral alternatives would produce the educational benefits of diversity 

· Undergrad: an automatic extra 20 points based on race is not necessary to achieve the state’s compelling interest b/c there is a less impactful way to use race to achieve that interest. 

· Has the effect of making race the decisive factor and applicants are not afforded individualized review 

· Fisher v. UT Austin ( UT offered automatic admission to every Texas high school student in the top 10%. UT admits those who are not in the top 10% by using an academic index and a personal achievement index: students above a certain line get in and those under the line don’t. Race was also considered as part of the process, but it was not dispositive. 
· Holding: The university met its burden of showing that its admissions policy was necessary to achieve the educational benefits of diversity  
· “Narrow tailoring requires that the court verify that it is necessary for a university to use race to achieve the educational benefits of diversity. This involves a careful judicial inquiry into whether a university could achieve sufficient diversity without using racial classifications.” 

· The university has the burden to show whether they could have achieved the objective using race-neutral means 

· Parents Involved in Community Schools ( The school district assigned students to various schools based on race in order to achieve a certain racial balance. The balance is based on the school district as a whole: trying to make sure that every school roughly matches the school district generally. The school district had this policy b/c the neighborhoods in both Seattle and Louisville were hugely segregated, so the district would end up with segregated schools based on the neighborhoods the students lived in. The claimed injury was the use of race in the process. 
· Holding: Achieving racial balance alone is not a compelling state interest and the racial classifications are not narrowly tailored to state interest in achieving racial diversity. 
· Compelling state interest?

· Not remedying the effects of past discrimination

· Seattle never had mandatory segregated schools by law, and Louisville had already remedied that wrong when it achieved unitary status by having integrated schools.  

· An interest in achieving diversity as an end, rather than in a particular form of articulated educational benefit 
· Students analyzed as a member of a racial group, not individually 

· Race is the determinative factor standing alone 

· Assuming diversity is a compelling state interest, is the law narrowly tailored? 

· The way the school districts have constructed their formulas (white/non-white, black/other) do not actually achieve the diversity they are seeking – shifts only a small number of students between schools 
· The plan is not necessary to achieve diversity. Could have achieved diversity in other ways (e.g., economic status, family structure, different geographic areas) and they didn’t try any of these other race-neutral means

· The school districts were getting a pretty diverse class before this assignment, so this was not necessary.  

· Is there another state interest that would have been more compelling?

· Preventing racial isolation: the school district wants to make sure that the schools are not all black, all white, all Asian, etc. It wants to prevent the conditions in Brown from arising from things other than just legal separation. 
· (4) Facially neutral acts ( depends – strict scrutiny if there is disparate impact and discriminatory intent  
· The fact that a law has a disparate impact on a group does not mean that it was actually intended to classify based on that group. . . disparate impact alone does not lead to heightened scrutiny 

· Look for evidence of discriminatory intent, beyond the effect itself
· Text itself (apparent on its face) 

· Legislative history 

· Impact (if pattern is stark enough) 

· The fact that a law burdens one race more heavily than another 

· Historical background and context 

· Specific sequence of background events 

· Departure from normal practice 

· If you find some evidence of discriminatory intent, then ask: would the state have done the same thing without the discriminatory intent? 

· If yes, then the court will not strike down the law 

· The vast majority of the time, if there is an intent to treat differently, that probably means that the state would not have done the same thing 

· Yick Wo v. Hopkins ( San Francisco passed a law that required laundry mats not made of brick or stone to apply for a permit before they could operate. Although the law appeared fair and impartial, it was applied unequally, so it was an equal protection problem. 
· Holding: Although the law appears neutral and fair on its face, it is applied in a discriminatory manner based on race: we know SF was being racist b/c the city gave permits to similarly situated laundries who happened to be owned by those not of Chinese descent – the facially neutral law was applied unequally to similarly situated people 
· Classification: laundries made of brick or stone don’t need a permit vs. laundries made of wood do need a permit 

· On its face, it looks like court should apply rational basis review

· Legitimate interest: prevent fires (safety reasons) 

· Rational relationship between preventing fires and obtaining permits 

· Problem was in the law’s application: the laundries owned by people of Chinese descent did not get the permit whereas 80 of the laundries not owned by those of Chinese descent (except one woman) did get the permit. 

· Hypo ( 80 brick laundries all happen to be owned by people who aren’t of Chinese descent. 240 wood laundries all happen to be owned by people of Chinese descent. SF denies permits to all people who own wood laundries. Constitutional? 

· One argument: there are distinctions, but the distinctions aren’t based on race. That these two groups are differently situated not b/c of their race but b/c of the building material. 
· During this time, this was a pretty big deal b/c SF had a lot of fires. 
· Hypo ( What if SF had never had a fire and was sitting in the middle of a lake and they just happened to make this deal that everyone with a wood laundry needed a permit?
· Might seem like the reason they were giving wasn’t actually the real reason. That they were inventing a reason, and that the real reason was racial discrimination. 
· Washington v. Davis ( DC police department had a qualifying exam for applicants, and if someone failed, he or she could not become a police officer. The problem with the test was that four times as many black applicants failed the test than white applicants. 
· Holding: A facially neutral law’s discriminatory effect is not alone sufficient to establish an equal protection violation. The plaintiff must also demonstrate that the law was motivated by a discriminatory purpose (i.e., with the specific intent to discriminate/treat differently based on race)
· Not a classification based on race, so subject to rational basis review
· The state has a legitimate interest in needing police officers to be able to do their jobs better by having good verbal skills, and having the officers pass this test is rationally related to achieving that interest 

· Note: The Constitution does not require strict scrutiny if there is no specific intent to discriminate. BUT federal statutes (e.g., Title VII) requires employer to justify a disparate impact 
Classifications Based on Religion 

“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” 

· Strict scrutiny for facial classifications of religion 
· No strict scrutiny for neutral laws of general applicability, whether they have the effect of burdening particular religious acts motivated by sincere religious belief or not (i.e., if the law is facially neutral, then even if it has a disparate impact, it will not attract strict scrutiny UNLESS it was also passed with an intent to discriminate based on religion) 
· Employment Division v. Smith ( Oregon law prohibits the possession of a controlled substance. Smith and Black were fired from their jobs for ingesting peyote for sacramental purposes. They wanted unemployment benefits, but they were denied b/c they were fired for misconduct. They argued possessing peyote was not misconduct but an exercise of their religion. 
· Holding: This was a facially neutral law of general applicability (“you cannot ingest peyote”) and there was nothing indicating that the state was targeting people because of their religion (it was not specially directed at their religious practice). 
· Why not apply strict scrutiny to all laws burdening specific religious practice? 
· Court does not want to be in a position to decide which religions are legitimate or not, and this would essentially create strict scrutiny for all religions since there are many strange religions that require weird acts (everyone will invent a religion to get out of many federal regulations) 
· An individual’s religious beliefs do not excuse him from compliance with an otherwise valid and neutral law
· Distinction between belief and action: govt cannot interfere with your religious beliefs but actions based on those beliefs are different and govt can interfere with an individual’s practices 
· Govt cannot prohibit action because it is religious 
· But if the govt is prohibiting the action for some other reason, then that does not excuse individual conduct 
· Strict scrutiny for targeted laws burdening acts motivated by sincere religious belief because they are religious (i.e., if the purpose of a law is to restrict practices b/c of their religious motivation) 
· Lukumi Babalu Aye v. Hialeah ( Church of Lukumi Babalu Aye practiced the Santeria religion, which requires ritualistic animal sacrifice. The city passed a law that banned the ritualistic sacrifice of animals. 
· Holding: Even though the law is neutral on its face, it looks like the city is targeting this religious practice (animal sacrifice) because it is religious, so subject to strict scrutiny. The law was not narrowly tailored b/c the interests were not pursued for similar non-religious conduct and the interests could have been achieved by burdening religion to a lesser degree 
· The way the city constructed the statute and the sort of things they exempted and did not prohibit made it seem like they were targeting Santeria, so the court applies strict scrutiny 
· Statute says this is about sacrifice and ritual, but there’s an exception for killing animals in certain ways (e.g., kosher killings)
· Purpose of statute is to protect public health and animal cruelty, but this was really under-inclusive b/c most types of secular animal slaughtering was still allowed (was only prohibited for ritualistic purposes) 
· How to determine the purpose of the law: 
· Consider the effect of the law in its real operation 
· The history reveals significant hostility toward Santeria religion and its practice of animal sacrifice 
· Religious Freedom Restoration Act: Congress responded to Smith by passing this statute 
· The statute demands that courts apply strict scrutiny when confronted with a law that has a substantial burden on a person’s exercise of religion 
· If the statute interferes with an individual’s religious practices, then the govt must exempt that individual from conforming with the statute UNLESS it can meet the test for strict scrutiny (in furtherance of a compelling govt interest and the least restrictive means of furthering that interest)
· Legitimate as governing the way federal agencies can act, but it goes farther than the Constitutional requirement 
· Hypo ( “All employers must provide health insurance with coverage for contraceptives.” What is the constitutional standard?
· Rational basis review: facially neutral law and no discriminatory intent – asks: is the statute rationally related to a legitimate govt interest? 
· Under the Constitution, this is ok b/c of Smith (different question under a federal statute) 
Intermediate Scrutiny 

· The classification must be substantially related to an important state interest – is there an important state interest, and are the means substantially related?

· No post-hoc interests 

· The state objective has to be a genuine and actual state interest (the state’s real interest)

· Not one that is hypothesized or invented post hoc in response to litigation 

· No stereotypes

· The interest cannot be based on assumptions or stereotypes

· Cannot be based on overbroad generalizations about the different talents, capabilities, or preferences of males and females 

· Substantially related = that there were no gender-neutral alternatives that might have accomplished the objective equally well 

· State action may be suspect 

· Sometimes real physical differences mean that men and women aren’t similarly situated 
Classifications Based on Gender 

· Background principles/history 

· History of discrimination against women 

· Male-dominated legislatures enacted laws that burdened or limited the opportunities of women based on exaggerated negative stereotypes concerning the talents, capacities, preferences, and proper role of women 

· Like race and national origin, gender is an immutable characteristic 

· Women were excluded from the political process 

· Women did not receive the right to vote until the 19th Amendment in 1920

· Myra Bradwell: she passed the bar in Illinois, but the state wouldn’t accept her to the bar b/c she was a woman. Supreme Court said this was not a violation of the Equal Protection Clause. Then, Bradwell worked with her husband and began drafting new laws for the State of Illinois. The Illinois legislature changed their laws, and Bradwell was accepted to the state bar. 

· Shows that the political process was working 

· Frontiero v. Richardson ( Under the law, if a man wanted benefits for his wife, he could claim her as a dependent automatically. If a woman wanted benefits for her husband, she would have to prove that he was dependent on her. Women were being treated differently than men. 
· Holding: This was not ok, but does not tell us how closely to look 
· Plurality (four justices): strict scrutiny 
· Concurrence (Justice Stewart): this is not ok b/c of the holding in Reed, but doesn’t tell us what level of scrutiny we should apply 

· Concurrence (Justice Powell): like Reed, this is not ok. We should wait for the Equal Rights Amendment to figure out what level of scrutiny to apply. 

· Note: this also applies to discrimination against men 

· Distinctions based on gender are subject to intermediate scrutiny 

· United States v. Virginia ( VMI was the only single-sex public school for higher education in Virginia. VMI allowed men to get in but refused to admit women. The govt’s interest in having single-sex education was to offer more educational benefits and a diversity of educational approaches. The state wanted to offer distinct and diverse educational opportunities, which is why they set up VMI in this way. VMI used an adversative method of training: a particular method of molding character and building toughness in its students. 
· Holding: Virginia’s interest is an important state interest, but the distinction is not substantially related to the state’s interest in offering a diversity of educational approaches b/c the state is assuming that women cannot handle the adversative approach 
· There is no reason that Virginia’s goal cannot be extended to include women

· The govt cannot exclude qualified individuals based on fixed notions concerning the roles and abilities of males and females 
· Even if Virginia could satisfy its interest by creating a separate woman’s academy using the same adversative approach, it would not be the same institution b/c it wouldn’t have the same loyal alumni base or reputation 

· Note: private single-sex parochial schools are allowed b/c the state is not running those schools and the Fourteenth Amendment only applies to state actions 

· Sessions v. Morales-Santana ( If parents are married, but only one of them is a US citizen, the foreign-born child is a citizen if the dad was in the US for 10 years before the child’s birth, 5 of which were after age 14. If parents are unmarried, the rule is the same. If the mom is the US citizen, the foreign-born child is a citizen if the mom was in the US for 1 year before the child’s birth. Morales-Santana wants citizenship, and his argument is that his dad was discriminated against based on his gender b/c if his dad was his mom, then he would be a US citizen. 
· Holding: Giving beneficial treatment to the mother alone is unconstitutional – Congress’ physical-presence requirement served an important state interest, but the means used were not substantially related to that interest b/c they were based on a stereotype that fathers would be out of the picture and that mothers would not. Even if statistically backed up, it is an overly broad generalization that is not based on something inherent in women 
· Important state interest: making sure the foreign-born child has a US attachment/ a connection to American ideals and principles  

· The court’s remedy ( gets rid of the special exception for mothers

· Congress designed a statute that assumed that, for most people, you would need a longer tie to the country (the main rule), and it was the exception that was based on a stereotype  
· Sometimes real physical (biological) differences between men and women means that they are not similarly situated, and that justifies differential treatment 

· Michael M. v. Superior Court ( Under CA’s statutory rape law, if a male and female under the age of 18 who were not married, had sex, only the male was criminally liable. 
· Holding: The gender classification realistically reflects the fact that the sexes are not similarly situated, so it is substantially related to the state’s interest in preventing teenage pregnancies – biological differences justify holding males criminally liable for statutory rape as a deterrent to having teenage sex 
· The classification: criminalizes men having sex with women under 18 but not women having sex with men under 18 

· Important state interest: to prevent teenage pregnancies 

· Note: preserving the chastity of women would be an archaic stereotype 

· Substantially related to the state interest: men and women are not similarly situated with respect to the problems and risks of sex 
· Only women can get pregnant and suffer the emotional, social, and physical consequences of sex (they have their own disincentives by the risk of pregnancy itself). Men don’t have similar disincentives, so they need something more to disincentivize them.  
· Statutory rape is a consensual crime, which means you cannot prosecute both parties b/c then nobody would come forward. In order to be able to prosecute, you need somebody to come forward 

· Gender-neutral alternative wouldn’t work 

· Dissent: This treats women as delicate flowers (protecting their virtue and chastity), which is based on an outdated stereotype about women not being able to consent to sex 
· Statutory rape is consensual and the pregnant isn’t enough to deter women 

· Hypo ( Employer requires female employees to get a pelvic exam that is not required for men. Constitutional? 

· The issue turns on whether men and women are similarly situated. If the court finds that there is a real biological difference, then different exams will be ok. 

· Facially neutral classifications that have a disparate impact on one gender: disparate impact and discriminatory intent required, otherwise rational basis review 
· Laws that distinguish between certain conditions that are uniquely associated with one sex do not necessarily trigger intermediate scrutiny 

· Geduldig v. Aiello ( Under CA’s disability insurance system, the state paid benefits for people in private employment who were temporarily unavailable to work b/c of a disability. The system did not pay benefits for certain disabilities that were pregnancy-related. The classification was based on pregnancy. 
· Holding: The exclusion of pregnancy-related disabilities does not constitute gender discrimination, so the court uses rational basis review
· Even though only women can get pregnant, not every woman is affected by this statute b/c the people who are covered include both men and women (who are not pregnant) 

· Assuming CA was not intending to discriminate against women, rational basis review applies 

· Saving money is a legitimate govt interest, and this is rationally related to that interest – including pregnant could cost more money 

· Note: The legislature fixes this by passing the Pregnancy Discrimination Act, which says you cannot discriminate based on pregnancy 

· Facially neutral laws that have a disproportionately adverse impact on a specific gender are only unconstitutional if that impact can be traced to a discriminatory purpose 

· Personnel Administrator of Mass. v. Feeney ( Massachusetts passed a statute that gave veterans preference for govt jobs over every other applicant. The classification is based on veterans and non-veterans. In 1979, the legislature passed this to help veterans who were coming home from Vietnam get jobs. However, the vast majority of veterans getting these preferences were men. Even though this has a disparate impact on women, the court asks whether this was really about disadvantaging women. 
· Holding: Discriminatory purpose implies more than awareness of consequences. It means that a govt actor has to have taken action “because of,” not merely “in spite of,” its adverse effects upon an identifiable group – the legislature did not pass this law because of its effect on women but in spite of its effect on women 
· This was not passed in order to help men because of the impact on veterans. It was passed in order to help veterans because of the impact on veterans. 

· Even though few women benefitted from the preference, many nonveteran men were also placed at a disadvantage 

· The legislature was not intending to discriminate against women, so rational basis review applies
Govt Policy Causing Alleged Burden – Analysis 
	Step 1: Scope of the right 
	Step 2: Degree of scrutiny for assessing govt policy
	Step 3: Is burden sufficiently justified 

	Right not to be treated differently if similar
	Rational basis review
	Legitimate interest? Rationally related? (under-inclusive and over-inclusive ok) 

	Right not to be treated differently based on race
	Facial distinction: strict scrutiny (if intentional) 
	Compelling interest? Narrowly tailored? (No more burden than necessary?) 

	Right not to be treated differently based on gender 
	Intermediate scrutiny (if intentional) 
	Important interest? Substantially related? (real differences ok, but not stereotypes) 


Rational Basis with Bite

· Court is less willing to offer hypothetical reasons justifying the classifications and will look to see what the state’s actual goal was behind the law 
· Prejudice, stereotypes, and animus alone aren’t legitimate interests 

· What is the motivation behind the law?

· Court extends rational basis review where necessary to protect a politically unpopular group 

Other Classifications 

· Classifications based on age are subject to rational basis review b/c the elderly are not a suspect class 
· Mass. Bd. of Retirement v. Murgia ( Massachusetts law required police officers to retire at the age of 50. Murgia was forced to retire when he turned 50, despite being in excellent physical and mental health. Classification right there on the face of statute: people who are over 50 are treated differently than people under 50. 
· Holding: Age is subject to rational basis review, and this distinction is rationally related to the govt’s legitimate interest in making sure that police officers are physically prepared to do their jobs b/c older officers might not be as capable as younger ones. 
· Has the group been so “saddled with disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process?

· Elderly people have not experienced a history of invidious discrimination making them a “discrete and insular minority” 

· Have access to the political process to fix unfavorable legislation 
· The elderly participate in elections to a much greater extent 

· The govt has already passed many laws that benefit elderly people 

· Everyone is going to get there at one point: not an insular class in the same way that race or gender is 

· Does not matter if the govt interest is what Massachusetts actually had in mind and does not matter that it is both over-inclusive and under-inclusive 
· Classifications based on alienage (people who are US citizens vs. people who are legally in the US but not US citizens) depend on whether it is federal law or state law that is classifying 
· Rational basis review when Congress discriminates based on alienage 
· Heavy deference when Congress makes a distinction between citizens and noncitizens: Congress has the constitutional power over immigration and naturalization, so Congress has to be able to make distinctions between citizens and noncitizens 

· Strict scrutiny when states discriminate based on alienage 

· Court is very suspicious when states make distinctions based on citizenship b/c the states do not have this power 
· Classifications based on disability are subject to rational basis review (with bite) 
· Cleburne v. Cleburne Living Center ( The City of Cleburne required a special use permit for group homes for people with intellectual disabilities. In order to get the permit, the home needed signatures from all the property owners within 200 feet of the home. The classification is based on people with intellectual disabilities and people without them. 
· Holding: Denying permission to operate a group home for the mentally disabled is not rationally related to a legitimate end b/c the city’s action appears to rest on an irrational prejudice against the mentally disabled 
· Rational basis review applies 

· Lawmakers have enacted legislation protecting people with mental disabilities from discrimination 

· The mentally disabled are not politically powerless 

· Have already been able to attract the attention of lawmakers 

· Slippery slope: if people with mental disabilities are viewed as a suspect class, that will pose problems in the future for classifying other groups that share some of these characteristics 

· Govt interest: 

· (1) The home will create negative attitudes in the community – not a legitimate interest 
· Protecting people from their own fears is not legitimate if there is no action basis in fact 

· (2) The home will be located on a floodplain, which will make exit and entrance difficult –legitimate state interest
· (3) The size of the home and the amount of residents/making sure the home is appropriately staffed – legitimate state interest 
· (4) The home is very close to a junior high school, and the junior high students would harass those living at the home – legitimate state interest 
· There were strong indications that the actual goal of the ordinance was an illegitimate one based on irrational prejudice against a disfavored group 
· Prejudice and stereotypes and animus alone aren’t legitimate interests 

· Hypo ( New Jersey knows that it’s got a bunch of people who can’t handle their booze. New Jersey passes a law. If you’re between 21 and 25: (a) if you have an in-state driver’s license, 1 drink per night; (b) if you have an out-of-state license, drink all you want. What level of scrutiny? 

· Classifications based on sexual orientation: unclear what level of scrutiny applies 
· Romer v. Evans ( Colorado’s Amendment 2 was a constitutional provision that rescinded all state and local laws protecting gays and lesbians and that prohibited any govt intervention designed to protect these groups in the future. 
· Holding: This fails even rational basis review b/c the real objective Colorado citizens wanted to achieve was registering their objection to homosexuality, and that is not a legitimate state interest – the motivation for the law was to injure; this was all about animus toward gays and lesbians 
· The classification: gays and lesbians could not get local protection if they wanted it but everyone else in Colorado could; a special restriction on access to the political process for anti-discrimination legislation. 

· Court does not decide what level of scrutiny applies to sexual orientation – it does not state whether sexual orientation is a suspect class
· To see whether it is a suspect class, look to: 

· Carolene Products: Is there a particular lock-up in the political process? Do gays and lesbians have access to the political process?

· A history of discrimination: Is there a history of discrimination against people based on their sexual orientation?

· Most of the time, are they actually differently situated? Are there inherent differences?

· United States v. Windsor ( Windsor married a woman in Canada. New York recognized their marriage. When Windsor’s spouse died, she left her estate to Windsor. A federal estate tax had an exemption for spouses. Section 3 of the Defense of Marriage Act defined marriage and spouse to exclude same-sex marriages. Because federal law did not recognize homosexual marriage, Windsor’s marriage was not recognized under federal law, and she did not qualify for exemption from the federal estate tax. 
· Holding: The Constitution’s guarantee of equality prevents the disparate treatment of a politically unpopular group, such as gays and lesbians, merely b/c Congress desires to harm the group. 
· The classification: treats marriages between a man and a woman differently than it treats same-sex marriages 

· What level of scrutiny?

· If rational basis review: 

· One legitimate govt interest could be economic efficiency: to save money. Another legitimate interest could be establishing a choice of law rule for federal law purposes: different states had different marriage regimes 

· This is rationally related to that interest 

· BUT court does not believe this was why the law was actually passed ( the law was passed to disfavor gays and lesbians: it was based on animus, and this was Congress registering its objection to a disfavored group 
· The purpose of the law was to demean, harm, and impose a stigma on a disfavored group 

· Note: The court does not mention what level of scrutiny it was using, and did not decide the issue of whether sexual orientation is a suspect class or not 

· Does Congress have the power to pass section 3 of the Defense of Marriage Act?

· Congress has the tax power and can set up the terms of the tax, and this is necessary and proper to figuring out what the terms of the tax are ( Congress has the enumerated power to pass this under Necessary and Proper Clause 

· The law does not regulate marriage and does not change the fact that Windsor and her wife are married. It is just used as a definition for federal estate tax purposes: the exemption only applies to men and women who are married 

· Does the fact that defining marriage is a role traditionally given to the states limit Congress’ authority to pass this?

· No ( National League of Cities: there is no Tenth Amendment restriction on this violating states’ rights  

· SmithKline Beecham v. Abbott Labs (Ninth Circuit) ( You can throw someone off the jury for any reason at all, except for unconstitutional discrimination against a suspect class (e.g., race or gender). One of the lawyers struck a juror, and the other side argued that the strike was not based on a concern for the juror’s actual bias, but b/c of a discriminatory assumption that the juror could not impartially evaluate the case b/c of his sexual orientation. The court had to decide whether sexual orientation was a suspect or quasi-suspect class. 
· Holding: Sexual orientation is a suspect class and subject to heightened scrutiny (intermediate or strict scrutiny)  
· Carolene Products: gays and lesbians have been systematically excluded from the political process 
· Allowing peremptory strikes b/c of assumptions based on sexual orientation would demean the dignity of that person and send a false message that gays and lesbians cannot be trusted to reason fairly on important issues 

· Note: Outside the Ninth Circuit, this question varies 

Analysis for Equal Protection Cases
1. What is the classification? Who is being treated differently from whom?
2. Is there a facial classification? 

3. Is there some other indicia of discriminatory intent? (Intent to distinguish among groups) 

4. What is the public purpose that is being served by the law?

5. What is the characteristic of the disadvantaged class that justifies the disparate treatment? 

a. To determine whether a particular class is a suspect or quasi-suspect class subject to heightened scrutiny, must ask: 

i. Is there a long history of discrimination?

ii. Is this a discrete and insular minority? 

iii. Is there access to the political system or is there a lockup in the political process?

iv. Is this based on an immutable characteristic?

PROCEDURAL DUE PROCESS 

5th Amendment: “Nor shall any person be deprived of life, liberty, or property, without due process of law.”

14th Amendment: “Nor shall any state deprive any person of life, liberty, or property, without due process of law.” 

Introduction
· A procedural due process argument asserts that the manner employed in enforcing or applying a law is unfair ( Has there been enough process?
· Before a state may impair a person’s life, liberty, or property interests, it must give him or her notice and a reasonable opportunity to be heard (i.e., to respond) 
· Steps in analyzing procedural due process: 

1. What is the life, liberty, or property interest that is threatened by govt action? 

2. Is the impairment of the protected interest a deprivation?
3. Does this deprivation require due process? What kind of process is due?
The Requirements

· Is there a protected liberty or property interest? 
· Protected interests are either: 

· (1) Legitimate expectations created by state or federal law 
· State law or federal law create property interests when they create a legitimate claim of entitlement to continued possession 

· A legitimate expectation set by state or federal law that turns into a protected property interest 

· A person must have more than an abstract need or desire for it; more than a unilateral expectation of it

· A person does NOT have a legitimate claim of entitlement to a govt benefit if the govt may grant or deny it in its discretion 

· (2) “Fundamental” interests protected by the Constitution 

· Examples of property interests created by state/federal law: 
· Real/personal property 

· Legitimate expectation of keeping job 
· Cleveland Bd. of Education v. Loudermill ( On his employment application, Loudermill stated that he had never been convicted of a felony. When the board later found out that he had been convicted of a felony, he was fired for dishonesty. An Ohio statute said that Loudermill could only be terminated for cause. Loudermill argued that b/c there was a statutory provision that says he can only be fired for cause, it gives him a property interest in having continued employment at least as long as there hasn’t been cause to fire him. Loudermill brought suit, claiming that the board deprived him of his property without due process: he wanted an opportunity to respond to the charges before the board fired him. 
· Holding: The Ohio law creates a property interest in continued employment b/c it permits termination only for cause. Loudermill is entitled to a hearing after his termination, but not before his termination. 
· Loudermill is entitled to oral or written notice of the charges against him, an explanation of the employer’s evidence, and an opportunity to present his side of the story 

· Note: Without this Ohio statute, there is no property interest in his continued employment. It is the fact that state law says he cannot be fired for cause that gives him a reliance interest sufficient to invoke the Due Process Clause 

· Board of Regents v. Roth ( A professor at a public university sued when he was fired after a fixed, one-year term of teaching. Under state law, a professor was guaranteed tenure after 4 years of teaching, and a non-tenured professor was granted an opportunity to review a termination only if he was dismissed during the academic year. 
· Holding: The state did not deprive Roth of a protected property interest: State law said that Roth had his job for one year, and he shouldn’t have expected that he was going to keep his job the following year ( state law created the protected property interest for one year, but not indefinitely 

· Legitimate expectation of receiving welfare 
· Goldberg v. Kelly ( Protected property interest was welfare benefits. 
· Holding: The govt was required to provide an evidentiary hearing before terminating a welfare recipient’s benefits
· B/c terminating benefits to welfare recipients threatened to leave them without any source of sustenance, the Due Process Clause required a hearing, where the recipients could attempt to demonstrate that they remained eligible for benefits, before the govt could terminate their benefits 
· Legitimate expectation of parole
· Legitimate expectation of access to school 

· Protected property interests may be shown by an unwritten common law custom or practice under which a particular privilege or benefit will be withdrawn only for certain reasons 

· Perry v. Sindermann ( A professor at a public university did not have a formal tenure, but he had been employed by the state college system for 10 years under a series of one-year contracts. 
· Holding: This arrangement created a legitimate expectation of renewed employment – the university could not terminate the professor without providing notice and a hearing prior to termination
· Even if the law states that the benefits or the employment may be terminated at any time with or without cause, if the program is in fact administered so as to create a legitimate expectation that its benefits will not be denied or withdrawn without cause, then procedural due process applies 

· Is there a deprivation? 

· Deprivation requires an intentional act by govt officials, not mere negligence 
· Daniels v. Williams ( Daniels claimed that, while an inmate at the Richmond jail, he slipped on a pillow left negligently on the stairs by a correctional officer who worked at the jail. Daniels alleged that the officer’s negligence deprived him of his liberty interest in freedom from bodily injury and a legitimate expectation to receive adequate recovery from injuries. 
· Holding: The Due Process Clause is not implicated by a negligent act of an official causing unintended injury to life, liberty, or property – need more of an intentional abuse of power and this was not about using govt power in taking away someone’s liberty or property 

· The intentional deprivation is what triggers the right under the Due Process Clause – NOT something that was just an accident or a mistake 
· What process is due? 

· Assuming notice is adequate, the remaining due process question concerns the kind of hearing that is required. This involved two separate considerations: 

1. Timing – must an opportunity to be heard be afforded before the deprivation occurs, or will a post-deprivation hearing suffice? 

· Opportunity to be heard at a meaningful time 
· Some form of hearing is required before an individual is finally deprived of a protected property interest 
· Typically, something less than an evidentiary hearing is required 

· An evidentiary hearing prior to deprivation is usually needed when the eligibility is based on financial need and when issues of credibility and truthfulness play a significant role 
· Example: parental rights may require a hearing to make credibility determinations (i.e., whether someone is lying or not) 

· Goldberg v. Kelly: established a right to an evidentiary hearing prior to termination of welfare benefits 
· Mathews v. Eldridge: an evidentiary hearing is not required prior to termination of disability benefits 

2. Formality – how formal or informal may the hearing be? How elaborate does the hearing have to be?
· Opportunity to be heard in a meaningful manner 
· The opportunity to present reasons, either in person or in writing, why proposed action should not be taken is usually sufficient 

· In determining whether due process requires an evidentiary hearing prior to the deprivation, court uses the Mathews balancing test: 
· (1) Interest of the claimant 
· Possible length of wrongful deprivation of benefits is an important factor 

· Is the recipient unable to engage is substantial gainful activity? Will the deprived recipient be able to find even temporary employment to offset the interim loss?

· (2) Risk of erroneous deprivation: risk that existing pre-termination procedures get the answer wrong, and value of additional safeguards (how important is the extra procedure?) 
· Potential value of oral presentation to the decisionmaker 

· Goldberg v. Kelly: written submissions were an inadequate substitute for oral presentation b/c they did not provide an effective means for the recipient to communicate his case to the decisionmaker 
· Most welfare recipients lacked the educational attainment necessary to read and write effectively in English and could not afford professional assistance 
· Flexibility of oral presentations 

· Written submissions don’t allow the recipient to mold his argument to the issues the decisionmaker appears to regard as important 

·  (3) Burden to govt of extra safeguards: how much is this going to cost?
· Note: If we think we already got the answer right and the extra procedure is going to cost a lot of money, then it is probably not constitutionally required even if the individual interest is really important 

· Mathews v. Eldridge ( Eldridge was receiving disability benefits. The state agency sent him a questionnaire and, based on his answers and reports from his doctor, the agency gave him notice of its tentative decision that he was no longer eligible for benefits and their reasons for the decision. Eldridge disputed the decision in writing, the agency reconsidered but decided to terminate his benefits. The Social Security Administration advised Eldridge that his benefits would terminate after that month. The notification informed him that he had the right to seek reconsideration, plus a hearing, plus discretionary administrative review, plus judicial review in court. Eldridge argued that he didn’t receive the process that was due: he wanted a hearing specifically before his disability benefits were terminated. 
· Holding: A post-deprivation hearing is sufficient in this instance b/c of the procedures already afforded to Eldridge 
· Protected liberty or property interest = a legitimate expectation of receiving disability benefits if he meets the standards set by the 1956 Amendments to the Social Security Act 
· Deprivation = the govt intentionally took away his benefits 

· Balancing test: 

· (1) Private interest = continued disability benefits – BUT he could get a job in the meantime and other forms of govt assistance are available, so his interest isn’t that significant 
· Dissent: his interest was a big deal b/c he had to sell all his family furniture and his house was foreclosed 

· (2) Risk of erroneous deprivation: how important is the hearing in assessing his disability in addition to all the paper procedures? 

· Eldridge wanted to show up for a hearing in person before his disability benefits were cut off 

· The Social Security Act provided a right to a hearing after the agency cut off his benefits 

· How disabled you are turns primarily on medical evidence and a hearing won’t help you get the legal answer right – an evidentiary hearing will not add much value to what they already know 
· The procedures already used are straightforward, easily documented, and unbiased medical reports  

· Medical sources are communicated more effectively through written documents instead of oral presentation 

· (3) Burden to govt = the hearing is going to cost a lot of money

· Note: A post-deprivation hearing was also sufficient in Loudermill 
· Nelson v. Colorado ( Nelson and Madden were both convicted, and the trial court ordered them to pay court costs, fees, and restitution. Later, both their convictions were overturned, so Nelson and Madden wanted to get their money back. The Exoneration Act had a process for getting their money back: they had to prove by clear and convincing evidence that they were actually innocent. 
· Holding: To withhold their money is a deprivation of due process 
· Protected property interest = their money/personal property 

· Deprivation = the govt intentionally took their money 

· Balancing test: 

· (1) Private interest = getting their money back 

· Dissent: the money doesn’t belong to them anymore b/c once they have been convicted, the money isn’t theirs

· (2) Risk of erroneous deprivation = having to go through this entire process in order to get their money back is a pretty serious deprivation 

· (3) Burden to govt = it was not the state’s money to begin with 

NONTEXTUAL RIGHTS 

Application of the Bill of Rights
· The Bill of Rights is a set of restrictions on the federal govt, and do not apply to state govts 
· Barron v. Baltimore ( Barron sued Baltimore, alleging that when completing street construction, the city had ruined his wharf by diverting streams and making the water too shallow for boats to dock there. Barron claimed that the city deprived him of his property without just compensation, in violation of the 5th Amendment’s Takings Clause. 
· Holding: Individual rights preserved in the Bill of Rights (Amendments 1-8) are against federal govt and it wasn’t the federal govt that was taking his property 
· The Constitution was a charter for the federal govt and the first 10 amendments were designed to make sure that the people would be ok with the federal govt: the whole purpose was to set up what the federal govt could and could not do. 

· Fundamentally, it was about restrictions on the federal govt, and the framers were not worried about the states intruding 

· Note: this was before the 14th Amendment 

· What would Barron’s lawyer argue? 

· The 5th Amendment says, “no person shall be deprived.” If the framers meant this to apply only to the federal govt, they could have mentioned Congress: the framers knew how to limit things to the federal govt b/c they did so in the 1st Amendment 

· After Barron came the Civil War and the 13th, 14th, and 15th Amendments – explicit protections for the people against both the federal govt and the state govts 
· 13th Amendment: prohibits slavery 

· 15th Amendment: right of citizens to vote regardless of race, color, etc. 

· 14th Amendment: defines US citizenship and state citizenship, privileges and immunities, due process, equal protection 
· 9th Amendment: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” 

· Does not constitute an independent source of rights protected from infringement 

· Shows the intent of the framers that there are other fundamental rights, in addition to the ones mentioned in the first 8 amendments, that are protected from govt infringement

14th Amendment’s Privileges and Immunities Clause
“No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States” 
· Protection applies only to the privileges and immunities that are based on national citizenship (i.e., the things arising out of the fact that we have a national govt) 
· Slaughter-House Cases ( Louisiana legislature passed a statute permitting the slaughtering of animals in New Orleans only in a slaughter-house chartered by the state. The state required independent butchers to slaughter their animals at the slaughter-house at a cost fixed by the state, and it also ordered all other slaughter-houses to close. One of the claims was under the Equal Protection Clause and another was under the Privileges and Immunities Clause. 
· Holding: The privileges and immunities of citizens of the US are things that depend on the fact that there is a national govt and pertain to the nation as a whole – b/c the right to do business is a right granted by the state, the state can infringe that right by granting a monopoly of slaughter-houses in Louisiana 
· Equal protection claim: 
· Step 1: What is it that Louisiana is regulating? Who is being treated differently here? What is the classification?

· The butchers who could not operate a slaughter-house 
· Step 2: What level of scrutiny?

· No historical prejudice, no historical disadvantage, no particular reason to think butchers don’t have access to the political process 

· Rational basis review ( must be rationally related to a legitimate state interest 

· Legitimate state interest = health and safety of citizens 

· This is rationally related to that interest and it doesn’t matter that it is both under-inclusive and over-inclusive 

· Privileges and immunities claim: 

· The 14th Amendment draws a distinction between citizens of the United States and citizens of a state, so the content of the 14th Amendment’s Privileges and Immunities Clause must differ from the content of Article IV, § 2’s Privileges and Immunities Clause 

· Article IV, § 2 Privileges and Immunities Clause: protection against states discriminating against citizens of other states for fundamental rights 

· There must be a difference between citizens of the US and citizens of a state, and if there are two kinds of citizens, we are only talking about citizens of the US here 

· States grant their own privileges and immunities to their own citizens and can infringe on state privileges and immunities as long as it is equally applied to citizens of other states 

· The court does not want to determine which fundamental rights the states are depriving their own citizens b/c that would enlarge federal power too much 

· Congressman John Bingham ( Was the principal drafter of the 14th Amendment 

· Said that he meant for the Privileges and Immunities Clause to protect individuals against the states; that he meant to federalize the amendments by having the Bill of Rights apply to the states as well as to the federal govt 
· Privileges and immunities of citizens of the United States include: 

· The ability to come to the national capital 

· The ability to petition Congress 

· The ability to be protected on the high seas 

· The ability to use the navigable waters 

· The ability to travel from state to state 

· The ability to travel on interstate waterways 

· The ability to enter national parks 

Note: these are things that the states cannot provide protection for 

SUBSTANTIVE DUE PROCESS 

Incorporation Doctrine 
· Total incorporation: The 14th Amendment was meant to incorporate the entire Bill of Rights – the Due Process Clause incorporates all of the rights in the Bill of Rights and only the rights in the Bill of Rights 

· The court has never adopted this view! 

· Selective incorporation: Most of the rights in the Bill of Rights are protected against state interference as having been incorporated through the 14th Amendment 
· McDonald v. Chicago ( Chicago enacted a law that prohibited Chicago residents from possessing handguns. McDonald argued that the law violated his 2nd and 14th Amendment rights. The issue was whether the 2nd Amendment was the sort of fundamental right that was protected against infringement by the states. 
· Holding: The Due Process Clause protects against states interfering with someone’s fundamental rights and 2nd Amendment right (i.e., the right to have a commonly-used firearm in the home for self-defense) is a fundamental right that Chicago cannot infringe 
· Court looks at: 
· The Bill of Rights (Barron – does not protect against infringement by the states; only applies to federal govt)

· Privileges and Immunities Clause (does not protect against infringement of the first 8 amendments by the states) 

· Due Process Clause: how do we know which rights are protected? 
· Those that are fundamental to our scheme of ordered liberty 
· This includes most of the rights in the Bill of Rights 

· Those that are deeply rooted in the nation’s history and tradition 
· If without it, it would offend fundamental notions of justice 
· What constitutional provision protected this 2nd Amendment right? 

· Five justices only agree that this is a fundamental right, but they do not agree on what provision protects this right 

· NOT under the Privileges and Immunities Clause (one justice) 

· NOT under the Due Process Clause (four justice) 

· Why did McDonald not just claim that this violated his 2nd Amendment right? 

· Barron v. Baltimore: The Bill of Rights are protections against only the federal govt, so the 2nd Amendment only applies to the federal govt

· Justice Scalia’s Concurrence: If the right is deeply rooted in our nation’s history and tradition (i.e., if we have been doing it for a long time), that is a much better guide to telling us whether the right is fundamental rather than saying what we think is essential 
· Two problems with this: 

· (1) Dred Scott: there is a fundamental property right in slaves that the legislature cannot infringe. Congress limited slavery in half the country through the Missouri Compromise and the court said that is not something Congress gets to do 
· (2) The history of the American approach to gun regulation is all over the place, so courts should allow the legislature to find the solution 

· Most of the rights in the Bill of Rights are fundamental rights that protect against the states

· Fundamental rights: 

· 5th Amendment: compensation for taking 

· 5th Amendment: privilege against self-incrimination 

· 4th Amendment: warrant before search 

· 6th Amendment: jury trial in criminal case 

· 5th Amendment: double jeopardy 

· 1st Amendment: freedom of religion, speech, press 

· 8th Amendment: freedom from excessive fines 

· 2nd Amendment: gun at home for self-defense 

· NOT fundamental rights: 

· 7th Amendment: jury trial in civil case 

· 5th Amendment: grand jury indictment in criminal case 

· Not decided yet: 

· 3rd Amendment: freedom against the quartering of soldiers in one’s home 

· Reverse incorporation: The 5th Amendment’s Due Process Clause incorporates the 14th Amendment’s Equal Protection Clause against interference by the federal govt 
· Bolling v. Sharpe ( Black schoolchildren were refused admission to segregated public schools in DC. They filed suit against the school board, alleging that this segregation deprived them of due process under the 5th Amendment. 
· Holding: There is a fundamental right to be treated similarly if you are similarly situated 
Introduction 
· In addition to, and separate from, the fact that any deprivation of life, liberty, or property has to go through the right process, there are some fundamental rights that the legislature cannot infringe no matter how fair or elaborate the process might be  

· A substantive due process claim asserts that a law is invalid b/c the govt lacks a sufficient reason to warrant interfering with an individual’s liberty or property interest 

· Protects fundamental rights, including some of the bill of rights. Which ones?

· “So rooted in the traditions and conscience of our people as to be ranked as fundamental” 

· “Essential to our scheme of ordered liberty”

· Note ( If you can’t fix the problem by applying it equally to everyone, then it is a due process concern rather than an equal protection concern 

Substantive Due Process Analysis 

· Step 1: What is the right at issue?

· Step 2: Is it a fundamental right and what is its scope?

· Is it implicit in our notion of ordered liberty? Is it fundamental to human nature? Is it based in historical tradition? Is it pivotal to the foundations of society? 

· If no ( rational basis review

· If yes ( move on to step 3

· Step 3: Does the govt policy directly and substantially infringe that right?

· If yes ( strict scrutiny: narrowly tailored to a compelling state interest 

· If no ( rational basis review: rationally related to a legitimate state interest 
· Little, minor administrative inconveniences/incidental restrictions 
Govt Policy Causing Alleged Burden 

	Scope of the right 
	Degree of scrutiny for assessing govt policy 
	Is burden sufficiently justified?

	Right not to have fundamental right substantially infringed 
	Strict scrutiny 
	Compelling interest

Narrowly tailored (no more burden than necessary) 


Economic Rights
· Background 

· In the period from the 1880s through the 1930s, the court was more protective of economic interests than it is today 
· In 1930, during the Great Depression, court began to favor govt regulation of economic interests 

· Include minimum wage laws, maximum hours laws, price controls, other freedom of contract 

· Freedom of contract: the freedom to enter into contracts on terms and conditions of one’s choosing 
· Lochner v. New York ( New York legislature enacted a law which limited the hours bakers were permitted to work to 10 hours per day and 60 hours per week. Lochner was convicted for permitting an employee to work more than 60 hours during the week. 
· Holding: This interferes with the freedom of contract, which is a fundamental right that the legislature cannot interfere with 
· Did the state have the power to pass the law? 

· Yes: states have plenary power under the Constitution and the 10th Amendment confirms that the states can do whatever they want as long as it is not an enumerated power given to the federal govt 

· Is there an equal protection problem?

· Start with the presumption that laws are constitutional, unless it is being applied unequally to a suspect class 

· Rational basis review: 

· Legitimate state interest = health and safety of bakers

· This is rationally related to that interest 

· Even though the state has the power and there is no equal protection problem, this interferes with the freedom of contract 

· Dissent (Holmes): This is the sort of decision that we allow legislatures to make all the time and that we should continue allowing legislatures to make 

· Adkins v. Children’s Hospital ( Congress passed a law in DC establishing a minimum wage for women and children. The suit was brought by the Children’s Hospital, who didn’t want to pay the minimum wage, and by an employee who was fired b/c his employer couldn’t afford to pay him the minimum wage. 
· Holding: The right to due process includes to the right to freedom of contract, and if someone wants to work for less than the minimum wage, the legislature should allow them to do that 
· Note: this would not have allowed the legislature to set a maximum wage either b/c of the fundamental right to freedom of contract 

· Dissent (Holmes): We should leave these decisions for the legislatures to make: we elect these people to stop other people from doing things that they otherwise want to do. 

· Freedom of contract, although still protected under the Due Process Clause, is no longer a fundamental right that triggers strict scrutiny

· Nebbia v. New York ( New York law sought to help farmers by setting a minimum price for the sale of milk. Nebbia was convicted for selling milk for less than the minimum price. 
· Holding: The fixing of milk prices does not violate the freedom of contract b/c it is for the public good and the state may enact economic policies that promote the public good 
· During the Great Depression, the price farmers received for milk was much less than the cost of producing the milk, which discouraged farmers from producing milk. To ensure that farmers would receive a fair price for milk and continue to produce milk, the state legislature determined that it must set the price of milk

· West Coast Hotel v. Parrish (Overrules Adkins) ( A Washington statute established a minimum wage for women and children. An employee of West Coast Hotel brought suit to recover the difference between the wages she received and those required under the law. The hotel argued that they had the freedom of contract under Adkins, so the minimum wage law was unconstitutional.  

· Holding: The legislature may enact minimum wage laws. The freedom of contract is not necessarily a fundamental right. 
· Stare decisis: the court should re-evaluate earlier decisions 

· Importance of question 

· Many states have similar laws to the Washington law now 

· 5-4 vote of earlier case (Adkins) 

· New factual conditions 

· Great Depression is happening, and we need legislatures to regulate a lot b/c of these new economic conditions 
· Williamson v. Lee Optical ( An Oklahoma law said that a person must seek an eye prescription from an optometrist or ophthalmologist instead of an optician. 
· Holding: A state may regulate a business if its legislature determines there is a particular health and safety problem and that the regulation is a rational way to correct the problem 
· After Nebbia, West Coast Hotel, and Williamson. . . 

· The test is the same as equal protection ( rational basis review applies to claims of govt intervention of fundamental economic rights under the Due Process Clause: must have a rational relationship to a legitimate state purpose 

· Exception: There is a substantive due process right from egregious punitive damages 
Non-Economic Rights
· Education: Fundamental right for parents to decide how to educate their children 
· Meyer v. Nebraska ( Nebraska law said that teachers could not teach students in a language other than English before the 8th grade. Meyer, a private school teacher, was convicted for teaching German to a child who was not yet in the 8th grade. 
· Background: The statute was enacted in 1919 b/c of World War I and anti-German sentiment in the country 

· Holding: The Nebraska legislature does not have the power to prohibit teaching in a language other than English b/c that violates a fundamental right – the court is not clear on whose right it is protecting or exactly what that right is 
· The legislature says that it is passing the law to promote nationalism 
· Encouraging people to speak English, and therefore, be American 

· Assimilation into the dominant culture: trying to help immigrant populations assimilate in American by making sure that they could speak English 

· The fundamental right at issue here could have been: (1) children’s right to learn whatever they want, (2) parents’ right to control how their kids are educated, or (3) teacher’s right to impart the knowledge in whatever language he wants 

· “Liberty” in the Due Process Clause  

· “Without doubt, it denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship god according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.” 

· Any other provision of the Constitution potentially relevant here?

· Equal Protection Clause 

· This classifies between English and all other languages – can argue that this law is all about animus (like Cleburne, Windsor, and Romer)

· Does this law treat non-citizens differently? 

· Not on its face, so must make the argument that this was intended to treat non-citizens differently: MUST find the intent to treat differently based on citizenship 

· If not, then that won’t trigger an equal protection problem 

· Pierce v. Society of the Sisters ( An Oregon law required children between 8 and 16 years old to attend public school. Children were not allowed to attend a private or parochial school. 
· Holding: Requiring all children to go to a public school violates the parents’ fundamental right to direct the upbringing and education of one’s child as one chooses in a school of the parents’ choice 
· This was an attempt to ensure religious education in the Protestant religion. At the time the laws were enacted, the public schools were infused with the Protestant religion, which was an attack on the Catholic immigrants. 

· Hypo ( CA passes a law that says it is ok to homeschool your kid if you want. If you are going to homeschool your kid, then you must give CA a basic lesson plan for the year. Will the court strike down this law?

· One answer is that this satisfies strict scrutiny 

· This violates the fundamental right to educate your child as you want, but that is ok b/c it meets strict scrutiny 

· Another answer is that this doesn’t actually interfere with the right 

· Redhail case: this is an incidental restriction, but it doesn’t really amount to the interference we are talking about 

· You can still homeschool your kid, you just have to submit a lesson plan in advance. Dropping off the lesson plan does unnecessarily “impinge” on the right to educate my child how I choose 

· It is not a direct and substantial interference with the fundamental right; it is just an extra bureaucratic step ahead of time 

· Procreation: Fundamental right to procreate/freedom from unwanted sterilization 
· Buck v. Bell ( A Virginia law said that mental defectives in mental institutions could be sterilized by issue of the state. Carrie Buck was deemed “feeble-minded,” and her daughter was taken to a foster home. The mental institution where she was institutionalized ordered her to be sterilized. 
· Holding: The forced sterilization of mental defectives is not a fundamental right, but rather, a problem for the legislature to decide 
· Justice Holmes wrote this decision: he finally got what he wanted – the legislature should be able to regulate and do what is generally right for society
· The health of the patient and the welfare of society may be promoted in certain cases by the sterilization of mental defectives 

· “Three generations of imbeciles is enough” 

· The legislature is able to sterilize feeble minded individuals without interfering with a fundamental right 

· Note: There was no lack of procedural due process – there was a trial to determine her status as a mentally disabled person 

· Skinner v. Oklahoma ( An Oklahoma law allows the forced sterilization of an “habitual criminal” within the state, defined as a person who, having been convicted two or more times for felonies involving moral turpitude. Skinner was convicted of three felonies involving moral turpitude. There are exemptions for embezzlement, political offenses, revenue acts (tax evasion), and prohibitory laws (selling/drinking alcohol). 
· Note: Skinner was convicted of these things during the Great Depression – he was trying to feed himself and his family 

· Holding: There is a fundamental right to procreation and you can’t fix the problem even if you applied it equally among everyone, so the law is invalid 
· There’s an argument under equal protection ( he was convicted in part for larceny, which is similarly situated to embezzlement. So, this law was treating larceny different from embezzlement 

· Not a suspect class, so subject to rational basis review: is there a rational basis for treating larceny different from embezzlement? 

· Legislature could have thought that larceny was more dangerous than embezzlement. It is rational for the legislature to put a much more deterrent effect on larceny 
· Under equal protection, this is probably ok
· Court didn’t want to overrule Buck, so they invalidate the law under equal protection, questioning the classification 

· It sterilizes larceny, but not embezzlement: the law applies unequally to those who have committed intrinsically the same quality of offense 

· Concurrence (Justice Stone): procedural due process – this law may be justified, but we need a trial to find out 
· Note: political offenses are exempt from this law b/c the legislature knows that they could be convicted of a felony someday, and they didn’t want to be subject to this law 

· Contraception: Fundamental right to obtain and use contraception 
· Griswold v. Connecticut ( Connecticut law made it illegal to use or counsel others to use contraception. Griswald and Buxton were convicted as accessories for giving advice to married people for preventing contraception. 
· Holding: Contraception is a fundamental right for married people b/c it interferes with the “right of privacy” in marriage: court uses the penumbras and emanations theory 
· How does the court decide what rights are fundamental? 
· The right of privacy as implied in the bill of rights: within the zone of privacy created in the bill of rights ( the penumbras and emanations of the bill of rights 
· The court acknowledges that there is a fundamental right at stake tries to find a basis for protecting that fundamental right within the text of the Constitution 

· This is basically the freedom of contract, and the court didn’t want to look like it was just making policy 

· The court thinks about the right to privacy in the bill of rights at a higher level of generality and asks what the function of the amendment is ( the protected activities in each of these amendments are “penumbras” that are not specifically enumerated in the Constitution, but represent various “zones of privacy” into which the govt cannot intrude 
· Pierce and the First Amendment: how are they getting the freedom to educate from the right to free speech in the First Amendment? 

· Freedom of speech is for learning about stuff and teaching people about stuff. That is why we have it. That is the function of the First Amendment 

· Second Amendment’s right to bear arms: at a more general level, what does the Second Amendment do?
· The function of the Second Amendment is to make sure people couple defend themselves. 

· Third and Fourth Amendment’s protection of the home 

· Fifth Amendment’s guarantee against self-incrimination 

· Breakdown of the court’s rationales for protecting this right: 
· Douglas/Clark/Goldberg/Warren/Brennan: look to “penumbras” of text for big principles 

· Goldberg/Warren/Brennan: look to traditions for “fundamental principles” 

· Harlan: look to values implicit in “ordered liberty” 

· White: no special due process right, rational basis (sort of) 

· Since Griswald, the fundamental right of a married couple’s freedom to decide to use birth control now extends to unmarried people 

· Marriage: Fundamental right to marry – i.e., to decide to marry and choose who you want to marry  
· Laws that directly and seriously interfere with the decision to marry impose an “undue burden” on the right to marry and trigger strict scrutiny 

· Zablocki v. Redhail ( Wisconsin law barred marriage by noncustodial parents who have not complied with their child support obligations.  

· Holding: The statute directly and substantially interferes with the right to marry: Wisconsin offered important state interests as justification, but the means selected for achieving those interests unnecessarily impinge on the right to marry 
· Loving v. Virginia ( Law banned interracial marriage between whites and nonwhites. 

· Holding: There is a fundamental right to choose who you want to marry
· Marriage is one of the basic civil rights of man, fundamental to our very existence and survival 

· Tools used: 

· Historical background: marriage has always been protected 

· Whether other states have repealed their statutes: is this an outlier?

· A history of non-interference with marriage 

· An emerging awareness that this is also something to be protected against on the basis of race 

· Precedent 

· Skinner: importance of marriage as within a protected zone 

· Griswold: importance of contraception particularly in the marital home 

· Is there another way that the fundamental right to marry the person of your choice still wouldn’t allow marrying a 10-year-old? 
· It fits within the scrutiny analysis: protections against marrying 10-year-olds would survive strict scrutiny ( there is a compelling state interest in making sure these relationships are actually consensual and there is a reason to believe that 10-year-olds are not of consenting age 

· Reasonable regulations that do not significantly interfere with the decision to marry are not subject to strict scrutiny 

· Traditional state requirements for marriage and waiting periods of divorce (a legal prerequisite for remarriage) 

· Restrictions that permanently interfere with the marriage decision, such as laws against bigamy and incest do not unduly burden the right to marry 
· Family/parental rights: Most, but not all, parents have a fundamental right to maintaining the parent-child relationship (liberty interest in preserving the integrity of the family) 
· Michael H. v. Gerald D. ( Under CA law, a child born to a married woman living with her husband is presumed to be the child of the marriage. The presumption could be rebutted only if the husband or wife filed a motion in court. Carole was married to Gerald. She later had an affair with Michael, and had a child, Victoria, as a result of the affair. Michael brought suit, seeking to be declared Victoria’s father so that he could obtain visitation rights. Michael is arguing that Gerald and Carole’s marriage is infringing on his relationship with Victoria (that they are messing with his parental rights). 
· Note: This is a constitutional claim b/c the state is the one causing the problem by setting up this presumption that Victoria is Gerald’s child 

· Holding: Whatever the right is that Michael H. is asking for is not a fundamental right 
· Court says that in finding a fundamental right, it will be look to history/tradition: 

· “So rooted in our historical traditions to be deemed fundamental”  

· “So implicit in the very concept of ordered liberty” 

· Look for the difference between an absence of regulation and an absence of regulation b/c the govt didn’t have the right to regulate ( just b/c the govt hasn’t regulated something does not mean that it couldn’t regulate that thing (so, it is the description of the right that does all the work) 
· When something has been traditionally regulated by the states, it is easy to spot and probably means that it is not protected against govt interference
· It is tougher to spot when something has been traditionally protected from state regulation when there has been a shield around it that the govt cannot touch 

· The justices disagreed as to what method of interpretation should be used ( disagreement about the level of generality to apply in determining the right 
· Scalia: The proper articulation of the right must be described narrowly in the most specific version you can articulate. Framed the right as the right of an adulterous natural father over a child born into somebody else’s marriage
· The relevant inquiry focuses on the historical traditions specifically relating to the rights of an adulterous natural father, rather inquiring more generally whether parenthood is a historically protected interest 

· B/c the relationship between an adulterous natural father and his child has not been traditionally protected, Michael has no liberty interest in preserving his relationship with Victoria 
· History is more inclined to protect relationships among traditional family units (Gerald, Carole, Victoria) 

· O’Connor/Kennedy: It might sometimes be proper to consider relevant traditions protecting asserted rights at levels of generality that might not be the “most specific level” available 
· Brennan (Dissent): This is about parental rights, which have been traditionally protected 
· Assisted suicide/death: No fundamental right to commit suicide or to assistance in committing suicide 
· Washington v. Glucksberg ( A Washington statute prohibited assisted suicide. Glucksberg is a doctor who treats terminally ill patients and wants to help them with end of life care. 
· Holding: There is no fundamental right protected here, so subject to rational basis review: the ban is reasonably related to legitimate state interests, such as preserving human life, assuring proper treatment for those suffering from depression or mental illness, preserving trust in the doctor-patient relationship, and protecting vulnerable groups 
· History and tradition have rejected this right, for assisted suicide has long been banned and continued to be illegal in nearly every state 

· The justices disagreed about the level of specificity in framing the right, so we are not sure what the fundamental right is 
· The court doesn’t want to have their inclinations overturn the legislature 

· There was a vigorous national debate about assisted suicide and if the court were to step in and declare a fundamental right to assisted suicide, it would have preempted that debate 

· Note: 10 years later, Washington changed the law through the legislature, and now Washington allows for assisted suicide 

· Abortion: Fundamental right to choose to have an abortion – i.e., a woman’s decision whether or not to terminate her pregnancy 
· Historical context for abortion

· Common law: legal before “quickening” (when doctors could detect movement of fetus) 
· Mid-19th century: criminalization at any point (except on doctor’s orders, to save mother’s life) 

· Late 1960s: exceptions for abortions earlier during pregnancy (e.g., for mom’s health, rape, incest) 

· Broad variation in enforcement 

· Restriction of contraception (Griswold – for married people) 

· Economic impact, social impact, medical impact 

· Roe v. Wade ( Texas law made it illegal to have an abortion exception where necessary to save the mother’s life. 
· Holding: The right of privacy in matters concerning procreation and family is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy
· History and tradition: the common law had protected abortion against interference at least before quickening 
· Abortion used to be legal before quickening: in the early stages of pregnancy, legislatures didn’t regulate abortion and there is some evidence that it was b/c they thought they couldn’t 

· Under strict scrutiny, the state must show that its interference with this right was necessary to support a compelling state interest 

· State has two compelling interests in regulating the abortion decision: protecting the health of the pregnant mother and preserving the life of the unborn child 

· Court develops an abortion framework: 
· Trimester 1: no state regulation 
· No compelling reason to regulate abortion during 1st trimester 

· Trimester 2: regulation ok to preserve maternal health (state cannot ban abortion)
· Preserving mother’s health becomes compelling in 2nd trimester 

· Trimester 3 (viability): regulation ok to preserve potential life of fetus (state can ban abortion) except when abortion is necessary to preserve health of the mother
· Preserving potential life becomes compelling at viability 

· Dissent (Rehnquist): This is a lot like Lochner 
· No tradition that is relevant to the time period that the 14th Amendment was actually passed
· This is a highly debated subject that many people disagree about, and the very existence of the debate means that the right to an abortion is not so universally accepted and not a fundamental right 
· Planned Parenthood v. Casey ( Pennsylvania statute limited the right to an abortion by requiring a 24-hour waiting period, requiring spousal consent, requiring parental consent for minors absent a judicial bypass, and requiring abortion clinics to report information to the state about abortions performed, including publicizing the identity of the physician 
· Holding: Retains Roe, but draws the line at viability: Pre-viability, state can’t ban abortion but can regulate abortion (for health or persuasion) if no “undue burden.” At viability, state can regulate and even ban abortion except if necessary for mother’s health 
· Substantive due process includes personal decisions 
· Precedent: we have historically protected fundamental rights in the ability to have kids and not have kids ( procreation, marriage, contraception are personal decisions between the family unit, and this is similar to those types of cases 
· Stare decisis says keep Roe: thumb on the scale for keeping the same result of a past opinion, even if the court thinks it might have done it wrong 
· Why? It would undermine the legitimacy of the court and predictability helps the efficiency of society 

· Casey stare decisis factors: 
· Has decision become “unworkable” (new facts)? 

· Have people relied substantially on decision?

· Has the doctrine been undermined by other decisions?

· Is there strong social controversy? 

· Controversy shouldn’t change what the court thinks: the court shouldn’t bow to social pressures b/c that is not the work a court should be doing ( court should stand firm when there is social controversy 

· Looks to other cases where the court has changed its view

· Lochner: what is the real reason the court changed course in West Coast Hotel? 
· New facts: The Great Depression was happening, and people were starving 

· Plessy: what is the real reason the court overturned Plessy?

· New facts: The doll study – compelling science in that the justices now understood that separate but equal was inherently unequal 

· Nothing revolutionary here to change course ( no new giant facts that would make the court change course about Roe
· One way to frame the issue: 
· There is a fundamental right to choose to terminate a pregnancy 

· Govt policy that “directly and substantially” infringes that right (e.g., causes an “undue burden”) must meet strict scrutiny 

· Undue burden ( Exists if unnecessary health regulations have the purpose or effect to place a substantial obstacle in the path of a woman seeking an abortion 
· The fact that a law has the incidental effect of making it more difficult or more expensive to procure an abortion is not enough to invalidate it 
· Analyze undue burden and the justification for that burden separately 

· Strict scrutiny is about the justification in calling the burden undue ( about the size of the burden // how big an infringement is it? How much is the policy getting in the way? How justified is the burden? 

· Spousal consent is an undue burden (this will likely prevent many women from obtaining an abortion), and there is no compelling state interest that can force a woman to tell her husband before she gets an abortion 

· If there is no undue burden on the right, then rational basis review 
· 24-hour waiting period, reporting requirement, and parental consent for minors do not cause an undue burden 

· After viability, govt interest in preserving potential life becomes sufficiently compelling to survive strict scrutiny 

· When the fetus is capable of surviving outside the mother’s womb: roughly 6-7 months or end of 2nd trimester 

· Whole Woman’s Health v. Hellerstedt ( Texas passed two laws governing abortions: (1) the admitting-privileges requirement: physicians conducting abortions must have the right to admit patients to hospitals within 30 miles, and (2) the surgical-center requirement: physicians running abortion clinics must make sure their facility meets the minimum standards for surgical facilities (must be a certain size, must have certain machinery, etc.) 
· Holding: Both requirements placed a substantial obstacle in the path of women seeking an abortion, imposing an undue burden on a woman’s right to have an abortion
· (1) Admitting-privileges requirement 

· Does this requirement amount to a substantial burden on the right? Yes 

· You can’t maintain admitting privileges b/c if you cut down on the number of people who could perform the procedure, that seriously impacts the number of people who live close enough to a clinic to get the procedure 

· When this requirement was put into place, the number of clinics cut in half, which amounted to enormous wait times and enormous travel inconveniences (created a substantial burden) 
· Is that justified by strict scrutiny? Is that burden undue? 
· Compelling govt interest in requiring physicians to have admitting privileges at a hospital? 
· Yes – to protect the patients in case something goes wrong (life-saving care) 

· Sufficiently narrowly tailored?

· No – this requirement isn’t necessary to achieve that goal 

· The procedure is pretty safe and provisions in the pre-existing law made sure the procedure was done in conditions that were safe. 

· The doctors at these clinics have friends at local hospitals who could admit patients for them 

· (2) Surgical-center requirement 

· Direct and substantial burden on the right? Yes 

· This is a further limitation on which clinics can operate and it cuts the number of clinics in half. This will close more clinics and people won’t have access to the procedure (substantial burden) 

· Justified by strict scrutiny? 

· Compelling govt interest? 

· Yes – health of the patient 

· Sufficiently narrowly tailored?

· No – there are many laws regulating the safety of the conditions of the clinics, and requiring this for procedures that do not involve surgery isn’t necessary 

· Didn’t need to do this in a way that was so burdensome as to essentially cut the number of clinics in half 

· Sexual intimacy: Right for two consenting adults, including those of the same-sex, to engage in sexual acts in the privacy of one’s own bedroom 
· Bowers v. Hardwick ( A Georgia statute criminalized sodomy, which was defined as sodomy by anyone, including a married couple at home (no anal or oral sex of any kind). Hardwick was caught engaging in sodomy with another adult male in the bedroom of his home. 
· Holding: No fundamental right for homosexuals to engage in acts of consensual sodomy, so rational basis review applies and there is a rational basis for the law: 1980s AIDS crisis – state wanting to stop the spread of HIV is a legitimate govt interest 
· Hardwick would frame the right as the right to privacy in one’s bedroom 
· Other cases refer to a zone of privacy 

· More of a tradition of the govt staying out of the bedroom  

· Marital bedroom in particular seems like a tradition against govt interference 

· First Amendment: the fact that we seem to find freedom of association valuable (text that the court draws from) 

· The state would frame the right as the right of homosexuals to have consensual “homosexual” sodomy 

· We may have a history and tradition of protecting married couples in the bedroom, but no history and tradition of protecting same-sex couples in the same way 

· No equal protection problem b/c the court didn’t believe these laws were targeted at same-sex couples because of their status and morality was a legitimate state interest (difference between morality and animus) 
· This was before the court viewed the laws in Romer and Windsor as animus-based 

· Lawrence v. Texas (overrules Bowers) ( A Texas statute prohibited “deviate sexual intercourse,” which was defined as oral or anal sex with another person of the same sex. 
· Holding: Does not define this as a fundamental right, but says the liberty interest in the Constitution allows homosexual the right to choose to enter into consensual sexual relations in the confines of their homes and the statute – no legitimate state interest which can justify intrusion into the personal and private life of the individual 
· Court uses the Casey stare decisis factors in deciding to overturn Bowers – Bowers was wrong when it was decided, and it is wrong now 
· Has decision become unworkable? Social change: A lot of states and other countries moved in direction of allowing this conduct, know more about AIDS
· Have people relied substantially on decision? No real reliance: 5 state courts refused to follow Bowers 
· Has the doctrine been undermined by other decisions? Mentions Casey, Romer: some laws seem to attack LGBT community b/c of animus and a desire to stigmatize  
· Strong social controversy? Yes 
· Court framed the right as freedom of sexual autonomy in the bedroom/sexual conduct in a private place 
· Court was careful to distinguish this case from others ( this does not involve minors, does not involve people who might be coerced, does not involve public conduct or prostitution, does not involve whether the govt must give formal recognition to homosexual relationships  

· If the court decided it was a fundamental right for two consenting adults to have consensual sex in the bedroom, how would it explain its finding that this is fundamental?

· History of the last half century and the global emerging consensus: court is following where society is going now based on other countries’ developed attitudes in the last 50 years 
· Emerging awareness of protection to adults in deciding how to conduct their private lives in matters pertaining to sex 

· Other nations have done away with statutes criminalizing homosexual sodomy 

· 25 states with laws prohibiting sodomy. By the time of Lawrence, there are only 13 states with sodomy laws and only 4 are targeted at homosexual conduct, meaning that only 4 states are enforcing this 
· We have gone from a large part of this country regulating this conduct to only 4 states ( there is a pattern of active nonenforcement with consenting adults acting in private 

· Note: Court did not rely on equal protection b/c that would suggest that the state could ban private sexual conduct as long as the ban applies equally to heterosexual and homosexual conduct 

· Dissent (Scalia): Legislatures do not have to be logically, actively consistent – they can go one step at a time. With this gone, and if there is a protected right to intimate sexual conduct in the home, then there is nothing inconsistent with finding gay marriage valid 
· Homosexual marriage: Fundamental right to marry a person of your choice extends to same-sex couples 
· Obergefell v. Hodges ( John and Jim got married in Maryland, then moved to Ohio, and Ohio wouldn’t recognize their marriage. John had a terminal disease, and Jim wanted to be recognized as the surviving spouse in the death certificate. 
· Holding: Same-sex couples may exercise their fundamental right to marry a person of their choice 
· Court frames the right as the right to marry a person of your choice

· The state tried to frame the right as the right to same-sex marriage. Why? 

· The more specific they make the right, the harder it is going to be for the court to find the right 

· Rooted in notions about the judicial process: it is not the court’s job to find the new and novel stuff, it is for the states 

· Underlying logic is about what the judicial process is for (that this should be a legislative choice) 
· History and tradition 

· Long history of the right to marry and to make other intimate choices
· Not based on a history or tradition of protecting same-sex marriage 

· Court’s decision as premised on four “principles and traditions” which demonstrate that a couple’s sexual orientation has no bearing on the scope of the right to marry 

· (1) The right to personal choice regarding marriage is inherent in the concept of individual autonomy 
· The exercise of that choice allows a couple to find other freedoms such as expression, intimacy, and spirituality ( decisions regarding marriage are among the most intimate that an individual can make, and this is true for all persons, whatever their sexual orientation 

· (2) The right to marry is premised on a right of “intimate association,” which are equally important to same-sex couples (Lawrence) 
· (3) The right to marry safeguards children and families and draws meaning from related rights of childrearing, procreation, and education 
· (4) Marriage is a keystone of our social order. Society offers tangible benefits to the married couple by placing marriage at the center of the legal and social order 

· By virtue of their exclusion from the institution of marriage, same-sex couples are denied the benefits that states link to marriage 

· Can this decision be justified as consistent with the framers’ original intent? 
· We are protecting the fundamental right to marry, and we hadn’t realized that same-sex couples would want them too. Now, we realize that 

· Based on an emerging awareness and evolving understanding: we now understand that this protection also applies to same-sex couples 

· Seems like an equal protection opinion: court recognizes that same-sex couples are similarly situated to opposite-sex couples (they have the same needs) 

Articulating Fundamental Rights 

· Reaction to the perceived ills of Lochner 
· Counter-majoritarian role, without clear text 

· Majoritarian = doing what a majority of us want, like what our legislatures do 

· Counter-majoritarian = court is acting in a way that is against what the majority of the people want 

· Court is hesitant to find new fundamental rights: if there is no text guiding judicial decision, the fear is that the court is imposing its own preferences 

· Search for a limiting principle (so court is not making its own policy preferences) 
· Role of specificity 

· Scalia says to define the right as specifically as possible 

· E.g., Michael H. and Glucksberg defining a right very specifically 

· Role of the “penumbras” of text 

· Griswold: implied principles that the framers must have been aiming to protect 

· Role of history and tradition 

· If we have been protecting something against govt regulation for a long time  

· Role of popular consensus 

· Striking down legislation based on a fundamental right that everyone believes exists 

Fundamental Rights So Far 

· Most of the 1st eight amendments (“selective incorporation”) 
· Freedom to be able to have children (ish) (Skinner)
· Freedom to be able to not have kids (ish) (Griswold, Roe, Casey) 
· Freedom to educate children privately and in language of choice (ish) (Meyer, Pierce) 
· Freedom to marry (ish) (Zablocki, Loving, Obergefell) 

· Private sexual intimacy (ish) ??? (Lawrence) 

· Not paternity outside marriage (ish) (Michael H.)  

· Not assisted suicide (ish) (Glucksberg) 
EQUAL PROTECTION/DUE PROCESS HYBRIDS 

Equal Protection/Substantive Due Process 

· Equal protection: particular protected class?
· Looking for the who ( who is being treated differently? 
· If there is no particular protected class, level of scrutiny = rational basis review 
· Substantive due process: fundamental right?
· Looking for the what ( what is being infringed?
· If there is no particular fundamental right, level of scrutiny = rational basis review 
· Most cases are about govt intrusion into private transactions that don’t need the govt to be there at all (can exist without the govt) // about private parties ensuring that the govt doesn’t unduly step on what they are doing on their own (called negative rights: rights against govt interference) 
· Meyer and Pierce: about private education – I pay you to teach, you show up and teach 
· Griswold: about private contraception – I pay you for contraception, you deliver contraception 
· Roe and Casey: about private abortions – I pay the doctor, the doctor performs a service 
· Obergefell isn’t about negative rights ( it is about the state offering the thing that you want: the govt is giving you certain benefits if you get married, not taking away any right 
· About a thing that the govt provides based on your status: marriage comes equipped with certain benefits (health benefits, tax benefits, estate benefits, property benefits) ( benefits that arise b/c of a state-issued status 
Equal Protection for Really Important Rights 

· Cases that don’t explicitly involve a particular fundamental right, but it is still really important, and don’t actually involve something that the courts recognize as a particular protected class, but there is still reason to suspect that the legislature is treating unequally 

· All about something that the govt doesn’t have to provide but chooses to provide 

· There are really important benefits that the govt doesn’t have to offer at all, but if it does, it faces heightened scrutiny if it offers access unequally ( these are sufficiently important rights that if the govt chooses to offer it, it must do so on equal terms 
· Marriage 

· Appeals for parental termination 

· MLB v. SLJ ( Dad remarries and asks the court to terminate the mom’s parental rights so that the stepmom can adopt the kids. Trial court terminates the mom’s parental rights and grants the adoption. Mississippi grants civil litigants a right to appeal, but conditions that right on prepayment of costs. Mom wants to appeal, but she can’t afford the cost. 

· Holding: If a state makes an appeal for the termination of parental rights available, then it has offer it equally and cannot condition the appeal on the litigant’s ability to pay fees 

· Due process doesn’t require the state to offer an appeal (i.e., if the trial was legit, then you do not have the right to an appeal). BUT states do offer appeals, and if states are going to offer that procedure, then they cannot condition the appeal on a litigant’s ability to pay fees 

· An appeal is not a fundamental right, and wealth is not a particular protected class, so normally rational basis review would apply. BUT if a state offers an appeal, that is a sufficiently important thing, that it has to offer it equally 

· Education (for undocumented kids) 

· Plyler v. Doe ( If a state offers primary public education, it has to offer it to everybody, including undocumented kids 

· Education is so important that even though it is not a fundamental right and even though undocumented kids are not a protected class, the state still has to offer it to everyone 

· Voting 

· States have to offer you the right to vote for a state legislature, but don’t have to offer you the right to vote for other public offices such as the state attorney general. 
· The opportunity to vote on those offices is not fundamental, and the state can take them away if it wants 

· States cannot condition the right to vote on the payment of a poll tax 

· Wealth as a measure of a voter’s qualifications is a capricious or irrelevant factor 

· BUT the state cannot give you this right and then take it away on unequal terms ( if it is going to offer it at all, it cannot offer it to some and not others 
· If the state offers it, they must: 

· (1) Have equal access to voting based on wealth 

· (2) Have equal representation based on geography 

· (3) Have equal access to voting based on geography 

CONGRESSIONAL REMEDIES FOR CONSTITUTIONAL VIOLATIONS 

State Action Doctrine 

· The Constitution does not protect against private individuals infringing on each other’s rights, it only applies to protections against the govt 

· First eight amendments ( Prohibits the federal govt from infringing on certain rights 

· 14th Amendment ( Prohibits the states from infringing on certain rights 

· Exception = 13th Amendment 

· Expressly abolished slavery in the United States 

· Applies to both states and private parties: all forms of slavery or involuntary servitude, both public and private, were banned within the United States 
· With the exception of the 13th Amendment, you probably do not have a suit under the Constitution if the govt is not the one acting 

Enforcement of the 13th Amendment 

§ 2 of the 13th Amendment: “Congress shall have the power to enforce this article by appropriate legislation” 

· Grants Congress the enumerated power to enforce the 13th Amendment 

· Congress has the power to pass laws prohibiting slavery and involuntary servitude  

· Congress also has the power to pass all laws necessary and proper for abolishing all badges and incidents of slavery in the United States 
· Civil Rights Cases ( The Civil Rights Act of 1866 prohibited racial discrimination in making and enforcing contracts; in coming to court; in buying, using, and conveying property; and in protection for security of person and property. Congress passed the Civil Rights Act of 1875, which added a few extra rights: it prohibited racial discrimination in hotels, transportation, and theaters. Issue was whether Congress had the power to pass this new law. 
· Note: Civil Rights Act of 1966 was constitutional under Congress’ enforcement power b/c those things were considered to be the badges and incidents of slavery 

· Holding: Refusal to let people into a hotel, restaurant, or theater has nothing to do with slavery or involuntary servitude, so Congress did not have the power to pass this under the 13th Amendment’s enforcement power. 
· The enforcement power cannot apply to all acts of discrimination or else slavery wouldn’t really mean anything 

· The badges and incidents of slavery are the things that we associate with slavery directly and the way to perpetuate slavery, even though it is not technically enslaving someone (i.e., the really important things) 

· Note: The Commerce Clause – all of these things are economic activity that in the aggregate, have a substantial impact on interstate commerce. However, in 1875, Heart of Atlanta Motel and McClung were not decided yet, so Congress didn’t have the power to pass this law under the Commerce Clause (answer would be different if this were decided today) 
· Jones v. Alfred H. Meyer ( A private company refused to sell a home to a black couple. The couple brought suit under a statute passed pursuant to the 13th Amendment, which said that all citizens should have the same right as white citizens to inherit, purchase, lease, sell, hold, and convey real and personal property. 
· Holding: The badges and incidents of slavery – its “burdens” and “disabilities” – include restraints on the fundamental rights which are the essence of civil freedom, and that includes the ability to own private property 
Enforcement of the 14th Amendment 

§ 5 of the 14th Amendment: “Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.” 
· Grants Congress the enumerated power to enforce the 14th Amendment 
· Congress has the power to deter or remedy violations of the 14th Amendment 

· Remedy must be directed at the states and cannot prohibit action by private individuals (b/c the only entities that can violate 14th Amendment are govts) 

· Civil Rights Cases ( Congress did not have the power to pass this under the 14th Amendment’s enforcement power b/c all individuals accused of discriminating against blacks were private businesses, not state actors 

· Congress can go a little bit beyond the substantive requirements of the 14th Amendment in order to deter or fix violations of the 14th Amendment as long as what they are doing is congruent and proportional to the violation itself (as long as what they are doing fits the violation itself) 
· City of Boerne v. Flores ( Congress passed the Religious Freedom Restoration Act (RFRA) in an attempt to overturn the court’s decision in Smith, which held that neutral laws of general applicability that are not designed to target religion are subject to rational basis review. On the other hand, RFRA provides that state laws have to make exceptions from neutral laws of general applicability, when they substantially burden sincere religious beliefs.  The Archbishop wanted to enlarge his church, but city authorities denied his permit based on a historical preservation ordinance. Archbishop sues under RFRA and argues that this will substantially burden his religious practice. City argued that Congress did not have the power to pass this law. 
· Holding: No enumerated power supports the exercised of RFRA authority against the states – Banning any significant burden on religion is not congruent and proportional to a violation of someone’s freedom of religion: saying that any law has to have an exception for religion is a bad fit 
· Congress said it passed RFRA pursuant to its power to enforce the 14th Amendment: 14th Amendment incorporates the fundamental right to freedom of religion in the 1st Amendment 

· The problem with Congress’ argument: 
· The 14th A doesn’t actually stop states from imposing a burden on religion, it just stops them from targeting religion (Smith). Under the 14th A, it is ok for the states to burden religion as long as they are not intentionally targeting religion. 
· So, Congress says it is enforcing the 14th A, but it is going far beyond what the 14th A requires b/c RFRA prohibits states from imposing any burden on religion, whether they are targeting religion or not 

· Congruent and proportional = Congress has to be legislating in roughly the same zone, meaning it can go a little beyond intentionally targeting religion, but it cannot ban any significant burden on religion ( Congress cannot so dramatically deter well beyond violation of the actual law 

· Congressional power for applying RFRA to states: § 5 of 14th Amendment (enforcement) – RFRA is NOT proper enforcement against states 

· Congressional power for applying RFRA to federal govt: Necessary and proper to executing of Spending Clause – RFRA is fine as a rule for how federal agencies act 

· United States v. Morrison ( Congress passed the Violence Against Women Act, which allowed people to sue in federal court for damages based on acts of gender-motivated violence. P could not sue for gender discrimination under the 14th Amendment b/c Morrison was a private party, not a state, so she sued under VAWA. Morrison argued that Congress couldn’t pass this law under its enforcement power. 
· Holding: The remedy is not congruent and proportional to the problem Congress says it is trying to fix b/c the remedy is against private actors. The act is trying to deter or remedy private conduct – it is not a violation of the 14th Amendment b/c the remedy was not against state violence against women. 
· Congress said it was trying to deter or remedy state action: 

· If Virginia or other states had a consistent history or not enforcing prohibitions against gender-motivated violence and you could show that they intended to decline to prosecute these cases b/c they were treating offenses against women differently, that might be a violation of equal protection under 14th Amendment 

· State authorities not efficiently prosecuting this activity b/c of an intent to treat women differently probably amounts to a violation of the 14th Amendment (gender discrimination) 

· BUT a private cause of action is not sufficiently tailored to that violation: Congress cannot regulate the discriminatory conduct of private actors 
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