Civil Procedure Outline
Overview of Civil Procedure

· Civil Procedure is the process we use to resolve non-criminal legal disputes. 

· Difference between criminal and civil law:

· The goal is to compensate not to punish. 

· IN most civil actions the plaintiff has a burden of proof by a preponderance of the evidence. 

· Parties show: we call this the adversarial process. They both get the opportunity to put on their best case. From the clash we are more likely to learn the right result. 

· This is contrasted with the inquisitorial system. This is when the judge runs the thing. 

· VOCABULARY 

a. Pleading

i. Specified documents, filed early in the action, identifying the parties and describing their claims and defenses. Rule 7(a)

b. Motion

i. Request for judicial action. Rule 7(b)

c. Brief

i. Written explanations why a motion should be granted or denied. 

ii. In some courts, called “Memorandum” or “Statement of Points and Authorities”

iii. Depending on local rules, motion and brief may be separate documents or combined in a single document. 

d. Order

i. Document announcing a decision or commanding action

ii. Local rules may require counsel to submit proposed orders. 

e. Judgment

i. Document terminating a case. Rule 54, 58. 

f. Claim
i. A claim is facts that entitle the pleader to a remedy from a court. 

Basic Role of Judge

· Control Evidence

· Instruct jury on the law

Basic Role of the Jury

· Find the facts

· Apply law to facts

Types of Remedies (Or Relief)
· Damages (“Montary Relief”) – Awared by the JUry

· Compensatory Damages

· Special Damages (Objectively assigned)

· General Damages (Subjectivly assisgned)

· Punitive Damages

· Nominal Damages (Symbolic $1)

· Injunction (“Special Relief) – Awarded by the Judge

· Order to Perform (or avoid) a specific activity

· Declaration (“Declaritory Relief”) – Awarder by the Judge

· Statement of Legal Rights and Obligations

Appeals

· Appeal is not a new trial, but a review of the trial court proceedings for errors.

· No new evidence, no new witnesses, no new jury

· Decided on the basis of written briefs and oral arguments describing events in the trial court

· Court of Appeals reverses only when:

· Legal error occurred in trial court; and

· Error was “not harmless” (i.e., it could have affected the outcome)

· Appeals are decided by a panel of three or more judges.

· Wisdom in numbers

· Majority opinion provides holding

· Possibility of concurring or dissenting opinions

COURT OF APPEALS DISPOSITION

· Affirm

· Trial court result is correct

· Appellate Court may affirm on different reasoning

· Reverse

· Trial court result is incorrect

· Remand

· Send back to trial court for more proceedings

· Dismiss the Appeal

· Lower court decision stands, because no appeal occurs

· Rare, usually based on lack of appellate jurisdiction

2 Levels of Appeals

· The first appeal, is an appeal of right. You have to get it. If you feel the appeals court still got it wrong, you can try and appeal to the supreme court, the next level. This is not mandatory however that the Supreme court hear your case. 

· The supreme court corrects errors form below, and makes rules. 

· Precedent from courts above yours is binding precedent. 

What happens on Judgement? 

· “The judgment” = the document issued by judge at conclusion of litigation saying:

· Who won

· How much money Δ must pay π (if any)

· Terms of final injunction (if any)

· Terms of declaration (if any)

· “Executing” = enforcing the judgment

· Damages judgment

· Voluntary payment

· Involuntary court-assisted payment (seize property, garnish wages, impose liens)

· Injunctions are enforced through contempt of court

· Resolution Without Trial

· Settlement

· Default (P Wins)

· Judgement for Failure to Prosecute ( D wins)

· Dispositive Motions

· Motion to Dismiss

· Pleadings allow only one legally possible resultn(jurisdictional problem or failure to state a claim)

· Result:  Case dismissed  before discovery

· Summary Judgment

· Preview of evidence allows only one legally possible result  no genuine dispute of material fact and movant entitled to judgment)

· Result:  Judgment for the winner without a trial

· Judgment as a Matter of Law

· Trial evidence allows only one legally possible result  (no legally sufficient evidentiary basis to rule for nonmoving party)

· Result:  Judgment for the winner during or after trial
GENERAL RULES

Rules Enabling Act

· There are a number of rules that may be created by the court for purposes of procedure so long as they don’t effect the Acts of Congress.  

· No major structural changes since 1938

· Miscellaneous revisions and refinements are frequent – check your rule books annually

Rule 1: Rules should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding.  

· Rule 1 is a guide to interpreting the Rules in ambiguous situations, but it cannot change the meaning of rules that are not ambiguous. 

· In 2015 there was an amendment to rule 1… the big change here is that they added the court and the parties… because they wanted to show how much happens with the parties.. not just the court. 

· There is an inherent tension between Just, Speedy, and inexpensive.. 

AVISTA MANAGEMENT, INC v. WAUSAU UNDERWRITERS GROUP: Avista wanted deposition to take place in Esquire Deposition Services office and Wausau wanted it to be in his office; sent various notices to ∆. Court ordered denying the motions and since could not adequately interpret Rule 30(b), told the lawyers to play rock, paper, scissors, to decide who wins and if couldn’t do that, hearing would be at courthouse. 

Rule 6: Guide for counting days, used for all rules that involve due dates. 

	6(a)(1): Period in Days:
	1.
Exclude Triggering Day; 

2.
Count every day, including intermediate Saturdays, Sundays, and legal holidays; and 

3.
Include the last day of period, BUT if the last day is Sat, Sun, or legal holiday, the period continues to run until the end of the next day that is not a Saturday, Sunday, or legal holiday. 



	6(a)(4) Last Day:
	1. For electronic, midnight in court’s time zone. 

2. For other, when clerk’s office closes.

	6(a)(5) Next Day:
	Determined by continuing to count forward when the period is measured after an event and backward when measured before an event. 

	6(a)(6) Legal Holiday:
	Legal Holiday: [MLK, Wash Bday, Memorial Day, Indep. Day, Labor Day, Columbus Day, Veterans Day, Thanksgiving Day, Xmas.

(Any day declared holiday by President or Congress.

(State Holidays 

	6(b) Extending Time:
	When an act may or must be done within specified time, court may extend:

A. With, or without motion or notice if the court acts, or if a request is made, before original time or its extension expires; OR

B. on motion made after the time has expired if party failed to act b/c of excusable neglect. 


Rule 11: Requiring honesty, accuracy, and diligence for all papers submitted during litigation. 

	11(a): Signature
	· If attorney(signed by him. 

· Unrepresented(By a party personally.

· Paper must state(Signers address, e-mail address, telephone number.

· Court MUST strike an unsigned paper unless omission is promptly corrected after being called to attorney’s or party’s attention. 

	11(b): Representations to Court:
	By submitting such paper, the attorney/party has a DUTY OF INQUIRY (based on knowledge, info, belief) that:

(1) GOOD FAITH( Not Presented for Improper Purpose (harassment, cause unnecessary delay, needlessly increase cost of litigation)

(2) LEGAL ACCURACY(Warranted by Law OR by Nonfrivolous Argument to Change the Law OR Establishing New Law. 

· If you don’t have a legal basis to back up your claim, defense, motion, or other legal contention, then you are not allowed to present it. But if you’ve god a good argument that the law should support your position, you can assert it (like Brown v. Board of education overruling Plessy v. Ferg). 

· Big one because it’s the lawyers responsibility. 

· You cant sanction the party for 11(b)(2) because its solely the lawyers responsibility.

(3) FACTUAL ACCURACY(Factual Contentions Likely have Evidentiary Support OR if specifically identified, Will Likely have Evidentiary Support after Reasonable Opportunity for Further Investigation or Discovery. 

(4) FACTUAL ACCURACY(Denials Warranted on Evidence or Reasonably Based on Belief or Lack of Information. 

	11(c) Sanctions:
	· COURT: If 11(b) violated court MAY impose sanction on attorney, law firm, or party. Absent exceptional circumstances, law firm held jointly responsible. 

· SAFE HARBOR PROVISION: Motion for Sanction served under Rule 5 but should not be challenged if withdrawn or appropriately corrected within 21 days after service or other time court sets. [Party has 21 days to fix it and if not, moving party can file it with court]
· COURT MAY ORDER to show why conduct specifically in order does not violate 11(b).

· Sanction meant to deter type of conduct. Sanction may be nonmonetary, order to pay penalty, effective deterrence, and order directing payment, attorney fees. 

	11(d) Inaplicability to Discovery
	This rule does not apply to disclosures and discovery requests, responses, objections, and motions under Rule 26 and through 37.  BUT FOR DISCOVERY, CAN USE 26(g) which reads just like 11 and 37 empowers courts to impose sanctions for discovery violations. 


Other ways we promote honesty in the legal profession? 

· Within the current lawsuit

· Sanctions by presiding judge (Rule 11, Rule 26(g), Rule 37, contempt, inherent powers, etc.)

· Outside the current lawsuit

· Criminal law (perjury, false swearing, etc.)

· Tort law (fraud, malicious prosecution, malpractice, etc.)

· Professional discipline by Bar Association (disbarment, suspension, admonishment, etc.)

· Reputation

General Info on Rule 11

· Not too strict: We want to make sure that we are not TOO strict on Rule 11 though. Reason being, we don’t want lawyers sanctioned for making arguments that could possibly win, rather than just ones that could win. [Bridges]
· Policy on rule 11: If you don’t have a legal basis to back up your claim, defense, motion, or other legal contention, then you are not allowed to present it. But if you’ve god a good argument that the law should support your position, you can assert it (like Brown v. Board of education overruling Plessy v. Ferg). 

· What if it’s the lawyers responsibility? You cant sanction the party for 11(b)(2) because its solely the lawyers responsibility.

· How much inquiry is reasonable under the circumstance?? Whatever is reasonable under the circumstances. No bright line rule. 

· How to for Sanctions. A motion for sanctions must be made separately from any other motion … . The motion must be served under Rule 5, but it must not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets. 

· Sanction Punishments: Sanction meant to deter type of conduct. Sanction may be nonmonetary, order to pay penalty, effective deterrence, and order directing payment, attorney fees. Only need this amount. 
· Safe Harbor Provision 11©2 has a safe harbor provision. You’ve got 21 days to withdraw the document.. if you do .. no Rule 11 violation. Then after 21 days the other side can file their motion…. [Party has 21 days to fix it and if not, moving party can file it with court]
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Bridges v. Diesel Service, Inc. – Rule 11c invoked, does not have to sanction..  not Imposed to avoid chilling
· Facts: James Bridges was terminated from his work for a disability, violating the ADA. The court dismissed this case without prejudice for failure to exhaust administrative remedies, in particular, Bridges did not file a charge with the Equal Employment Opportunity Commission under after the commencement of the action. 

· Question: Does rule 11 apply (financial sanction for mistakes)? Court says no. 

· Holding

· Rule 11 is analogous to stop look an listen, stop think an investigate. There is no use of a pure heart and empty head defense. 

· There was not a competent level of research done and as such the complaint was denied. However, the Court will note invoke rule 11 as it is not a fee shifting device. Says Also does not want to impose rule 11 because it wants to avoid chilling Title VII litigation. 

Walker v. Northwest Corp. (1996) This case was in violation of 11(b)(2)(Legal accuracy. Got sanctions 
· Massey is filing a diversity case in which he failed to complete diversity of citizenship, and indeed, pleaded facts to show no diversity. Massey was given sanctions by the DC. Then filed this motion contending they were inappropriately sanctioned and should have been allowed to amend their complaint. Some parties to the claim were in South Dakota and some in Minnesota, but plaintiff could not verify who was were. 

· Question: Were the sanction appropriate? Higher court says yes and affirms the lower courts decision. 

· Holding

· Court required complete diversity, and on its face showed there was none. So the bank (northwest corp) asked to have the complaint removed, and if not they would motion to dismiss, and press for rule 11 violation and sanctions. 

· Court says it was Walkers burden to plead the citizenship of the parties attempting to invoke diversity of jurisdiction. Walker argued that this was impossible or too onerous to do, but court disagrees. [Yes Damages]
Christian v Mattel (2003) [11b2 issue again, maybe 11b3]
· Facts: Mattel has been making barbies since the 50’s. A USC MBA grad started making a doll that looks like a USC cheerleader in the 90s. Mattel released a Barbie called the cool blue, which Christian alleges infringed on a pattend he owned. Howevr. Christian got his patening in the mid 90s, and the Mattel one was created in 1991. Frivilous lawsuit with no due dilligance?
· Holding. 

· Says that Hicks, Christians lawyer used outlandish tactics, below the standards of legal professionals. 

· Court could only sanction Christian based on pleadings, written motions, and other papers, and not on discovery abuse or misstatements made during court. Court sent it back to trial to find if sanction based only on pleadings as warranted.  

SERVICE and NOTICE

· NOTICE (standard) = informing defendants that a lawsuit is pending against them, as required by the Constitution.  

· SERVICE OF PROCESS (rule) = using a particular method to inform defendants that government action is pending against them, as specified by statute, court rule, or common law tradition.  

· Service: Delivering a document to another party. 

· Filing: Delivering a document to the court. 

Rule 3: A civil action is commenced by filing a complaint with the court.

Rule 4: “Service of Process” (the summons and complaint). Used to Bring a party to a lawsuit. 
Rule 4(a): All the things that need to be included

· Contents. A summons must:(A) name the court and the parties; (B) be directed to the defendant; (C) state the name and address of the plaintiff's attorney or—if unrepresented—of the plaintiff; (D) state the time within which the defendant must appear and defend; (E) notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the relief demanded in the complaint; (F) be signed by the clerk; and (G) bear the court's seal.

· Amendments. The court may permit a summons to be amended.

Rule 4(b): Must be signed by clerk and then served. 

·  Issuance. On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the defendant. A summons—or a copy of a summons that is addressed to multiple defendants—must be issued for each defendant to be served.

Rule 4(c) 
· In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having the summons and complaint served within the time allowed by Rule 4(m) and must furnish the necessary copies to the person who makes service.

· By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint.

· By a Marshal or Someone Specially Appointed. At the plaintiff's request, the court may order that service be made by a United States marshal or deputy marshal or by a person specially appointed by the court. The court must so order if the plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. §1915 or as a seaman under 28 U.S.C. §1916.

Rule 4(d){waiver of service]: 
· Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule 4(e), (f), or (h) has a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify such a defendant that an action has been commenced and request that the defendant waive service of a summons. The notice and request must:

· be in writing and be addressed: (a) to the individual defendant; or (b) for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process; (c) name the court where the complaint was filed; (d) be accompanied by a copy of the complaint, 2 copies of the waiver form appended to this Rule 4, and a prepaid means for returning the form; (e) inform the defendant, using the form appended to this Rule 4, of the consequences of waiving and not waiving service; (f) state the date when the request is sent; (g) give the defendant a reasonable time of at least 30 days after the request was sent—or at least 60 days if sent to the defendant outside any judicial district of the United States—to return the waiver; and (h) be sent by first-class mail or other reliable means.

· (2) Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return a waiver requested by a plaintiff located within the United States, the court must impose on the defendant:

· (a) the expenses later incurred in making service; and (b) the reasonable expenses, including attorney's fees, of any motion required to collect those service expenses.

· (3) Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver need not serve an answer to the complaint until 60 days after the request was sent—or until 90 days after it was sent to the defendant outside any judicial district of the United States.

· Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules apply as if a summons and complaint had been served at the time of filing the waiver.

· Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to personal jurisdiction or to venue

Rule 4(e) Serving an Individual Within a Judicial District of the United States.Unless federal law provides otherwise, an individual … may be served in a judicial district of the United States by:

·  (1) following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or [STATE LAW METHOD]

·   (2) doing any of the following: [SPECIFIED FEDERAL METHODS]

·  (A) delivering a copy of the summons and of the complaint to the individual personally; [PERSONAL SERVICE]

· (B) leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there; or [SUBSTITUTED SERVICE]

· (C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process. [SERVICE ON AN AGENT]

4 (f) Serving an Individual in a Foreign Country. Unless federal law provides otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has been filed—may be served at a place not within any judicial district of the United States:

· (1) by any internationally agreed means of service that is reasonably calculated to give notice

· (2) if there is no internationally agreed means, or if an international agreement allows but does not specify other means, by a method that is reasonably calculated to give notice:

· (A) as prescribed by the foreign country's law for service in that country in an action in its courts of general jurisdiction;

· (B) as the foreign authority directs in response to a letter rogatory or letter of request; or

· (C) unless prohibited by the foreign country's law, by:

· (i) delivering a copy of the summons and of the complaint to the individual personally; or

· (ii) using any form of mail that the clerk addresses and sends to the individual and that requires a signed receipt; or

· (3) by other means not prohibited by international agreement, as the court orders.

4(h)- Service on a corporation in the USA. 

· The entity] must be served … 

· (1)in a judicial district of the United States … 

· (A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or 

· (B) by delivering a copy of the summons and of the complaint to 

· an officer, 

· a managing or general agent, or 

· any other agent authorized 

· by appointment or 

· by law 

· to receive service of process  
· and—if the agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the defendant

· 2) at a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under (f)(2)(C)(i)
Rule 4(m) Time Limit for Service-

· If a defendant is not served within 90 days after the complaint is filed, the court — on motion or on its own after notice to the plaintiff — must dismiss the action without prejudice against that defendant or order that service be made within a specified time.  But if the plaintiff shows good cause for the failure, the court must extend the time for service for an appropriate period. This subdivision (m) does not apply to service in a foreign country under Rule 4(f) or 4(j)(1).
Rule 5: Service of Subsequent litigation documents. Used to communicate with parties already served with process. 

· The reason why we have more certainty with rule 4.. is because its important that the defendant knows they are defendant. Once they know, they should be naturally on the look out. 

National Development COMPANY v. Trial Holding Corp—SUBSTITUTED SERVICE + the DEFENEITION OF DWELLING or USUAL PLACE OF ABODE>
· Facts

· Adnan Khashogi was a wealthy person with homes all over the world. The Federal rules of civil procedure have permitted service upon an individual by leaving a complaint at the individuals dwelling house or usual place of abode. He received a summons, and did not show up. The summons was left with his housekeeper.=, Dirosa in a condo that he was dwelling in at that very time, and has spend millions of dollars (20-25M and required 2 full time staffers)on purchasing and remodeling. The lawsuit was between Nation Development Company (NDC) and Triad Holding Company (Kashoggi’s company) that stated Khashoggu owed NDC 3.5M.

· Procedure: The lower court says that this was not a usual place of dwelling, but that he had notice since it was left with Desilva, and he was occupying the condo at that time. This was challenged. 

· Question: Was Kashoggi’s condo a usual place of dwelling? The court says it is. 

· Holding

· The court ends up saying DaSilva is an appropriate person to be served via rule 4, saying that she would be a trusted person to give the materials to Kashoggi.

· They say there must be some permanence to the abode. 

· The court finds this because of the full time staff, the obpulance of the house, and the amount of money he spend renovating it. 

· The court for these reasons ends up affirming the lower courts decisionl however saying that its not because of actual notice, but rather because the housekeeper and actual house were legal methods to deliver the paperwork. 

· Didn’t have to … say weather or not it mattered that he was there.. the fact he had the place plus the correct person to serve, desilvam counted. 

· THIS WAS CALLED SUBSTITUTED SERVICE

Service by Publication

· If individual service is not possible, and has been tried in a painstaking method, one may petition a court to do a service by publication, or taking out a classified ad with the service information. This sin’t a great way to create notice, but is a last resort. 

· If the court is willing to let you serve by publication.. its constructive notice….. courts are generally against this.. but people have to prove for real that you have to do it this way

The Due Process Clause

· We don’t peoples process and liberty taken away without the due process of the law. 

· At the end of the process.. when someone is making property decisions… The question is, what counts as being good enough for due process? 

Mullane v. Central Hanover Bank: Many known and unknown beneficiaries to an estate. A bank tried to reach the unknown by having a published notice in the newspaper for 4 weeks. Got sued for not reasonable notice Won. Court makes the mullane standard which is that the method of notice must be reasonably calculated to achieve success. 
The Mullane Standard

· Due process requires “notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action.”

· “The notice must be of such nature as reasonably to convey the required information and it must afford a reasonable time for those interested to make their appearance.”

· “The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.”

· ON personal Service

· “Personal service of written notice within the jurisdiction is the classic form of notice always adequate in any type of proceeding.”

· “Personal service has not in all circumstances been regarded as indispensable …”

Dusenbery v. United States: Uses the Mullane standard to show that when the government sent a notice to Dusenberry whow as in federal prison, that there efforts were “reasonably calculated” to succed, even though he never received the notice. 

Jones v. Flowers:   Case where government sent notice to sieze property to home, and no one received it, it was ertified mail, and it was sent back saying unclaimed. They took no further steps.. was this due process? Court said no.. “We hold that when mailed notice of a tax sale is returned unclaimed, the State must take additional reasonable steps to attempt to provide notice to the property owner before selling his property, if it is practicable to do so.”

PLEADING

· Pleadings are written statements describing claims and defenses. 

· Pleadings Are Not Evidence.

· Evidence=information presented by witnesses. 

· Testimony under oath (in court or at deposition)

· Declarations or affidavits signed under oath. 

· Lawyer’s oral and written statements are not evidence; therefore, pleadings are not evidence [exception: verified complaint, signed by a π is treated like an affidavit].

· What constituted a pleading: 
· Rule 7(a) defines it to include the complaint and an answer, and some of the initial paperwork of a lawsuit. 
· The Plaintiffs complaint state the CLAIMS against Defendant

· The Defendant’s answer state the Defenses against Plaintiffs claims

· As well as any counter claims. 

· Rule 7(b) distinguishes between pleadings and motions, a motion is simply a request for a court order. 

Rule 7. Pleadings Allowed; Form of Motions and Other Papers

(a) Pleadings. Only these pleadings are allowed:

(1) a complaint;

(2) an answer to a complaint;

(3) an answer to a counterclaim designated as a counterclaim;

(4) an answer to a crossclaim;

(5) a third-party complaint;

(6) an answer to a third-party complaint; and

(7) if the court orders one, a reply to an answer.

(b) Motions and Other Papers.

(1) In General. A request for a court order must be made by motion. The motion must:

(A) be in writing unless made during a hearing or trial;

(B) state with particularity the grounds for seeking the order; and

(C) state the relief sought.
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Three Types of Defenses to a Claim
· Denial

· “That’s not what happened”

· Cannot be resolved on the pleadings alone

· Affirmative Defense

· “Even if that happened, I win because some other thing(s) happened”

· E.g., lack of jurisdiction; improper venue; statute of limitations; statute of frauds; consent; self-defense

· May require facts outside the complaint to succeed

· Failure to State a Claim

· “Even if that happened, it was lawful”

· Archaic term =  “demurrer” (still used in CA state courts)

· Does not require facts outside the complaint to succeed

RULE 8: How to Plead
a. A short and plain statement of the grounds for the court’s jurisdiction. 

i. For diversity, what are parties’ citizenship and amount in controversy? 

ii. For federal question, what is the federal statute, reg. embedded issue?

iii. To avoid dismissal, are PJ and original venue proper?

b. A short and plain statement of the claim showing that the pleader is entitled to relief; and

i. Which substantive legal theories justify relief?

ii. What are the elements of each theory?

iii. What facts exist to satisfy each element?

iv. Does Rule 9 require special pleading for this claim?

c. A demand for the relief sought:

i. What are you legally entitled to?

1. Damages

2. Injunction/Declaratory judgment.

3. Costs/ fees

ii. Which of the available remedies do you want?

iii. How will the request for relief affect bargaining positions?
Rule 8 (b and c) – Responses to complaint

(b) Defenses; Admissions and Denials.

(1) In General. In responding to a pleading, a party must:

(A) state in short and plain terms its defenses to each claim asserted against it; and

(B) admit or deny the allegations asserted against it by an opposing party.

(2) Denials—Responding to the Substance. A denial must fairly respond to the substance of the allegation.

(3) General and Specific Denials. A party that intends in good faith to deny all the allegations of a pleading—including the jurisdictional grounds—may do so by a general denial. A party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted.

(4) Denying Part of an Allegation. A party that intends in good faith to deny only part of an allegation must admit the part that is true and deny the rest.

(5) Lacking Knowledge or Information. A party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state, and the statement has the effect of a denial.

(6) Effect of Failing to Deny. An allegation—other than one relating to the amount of damages—is admitted if a responsive pleading is required and the allegation is not denied. If a responsive pleading is not required, an allegation is considered denied or avoided.

(c) Affirmative Defenses.

(1) In General. In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including:

• accord and satisfaction;

• arbitration and award;

• assumption of risk;

• contributory negligence;

• duress;

• estoppel;

• failure of consideration;

• fraud;

• illegality;

• injury by fellow servant;

• laches;

• license;

• payment;

• release;

• res judicata;

• statute of frauds;

• statute of limitations; and

• waiver.

(2) Mistaken Designation. If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so.
9(b, c): Pleading Special Matters

i. Fraud or Mistake; Mind Conditions: must state particularly the circumstances constituting fraud or mistake. Malice, intent, knowledge, & other conditions of a persons mind may be alleged generally.

1. Must give a more detailed account of the fraud, such as who said what to whom, when, and where the representation was made, in what way the representation was false, and how the plaintiff relied on it. 

ii. Conditions: Adequate to say they have been met but if not, say why not with particularity. 

2. STADFORD v. ZURICH INSURANCE CO: π filed an action to receive money from a flood in his medical office. Didn’t have coverage but got it again and filed a claim 10 days later, insurance counterclaimed and refused to pay the rest saying he was fraudulent in claiming the damages. The court held that the insurance company was not specific enough. Said that there was fraud but failed to identify the fraud. 

3. This is an example of a case where the mistake would be easily fixed by the party (just expanding what the fraud is) so it might not be worth to use a motion for this issue. 

Approaches to PLEADING

I. NOTICE PLEADING: -- HISTORICALLY, the civil system has been a notice pleading system.

a. Inform the defendant what the suit is about 

b. Defendant is the audience

c. “Rules pleading”

d. Less detail

e. General 

f. Short

II. FACT PLEADING

a. Specify the facts establishing liability. 

b. Defendant and judge are the audiences

c. “Code pleading”

d. More detail

e. Specific

f. Long

· Historically we have been a notice pleading system. We want to put people on notice but don’t want to put a ton of lawyerly work into the complaint, we want to to save that for later if the case gets picked up. 

· Twombly and Iqbal.. however, change the history about Notice pleading… and that we need some details. If you don’t get it, we are going to kick out your lawsuit. 
Rule 10. Form of Pleadings

a) Caption; Names of Parties. Every pleading must have a caption with the court's name, a title, a file number, and a Rule 7(a) designation. The title of the complaint must name all the parties; the title of other pleadings, after naming the first party on each side, may refer generally to other parties.
b) Paragraphs; Separate Statements. A party must state its claims or defenses in numbered paragraphs, each limited as far as practicable to a single set of circumstances. A later pleading may refer by number to a paragraph in an earlier pleading. If doing so would promote clarity, each claim founded on a separate transaction or occurrence—and each defense other than a denial—must be stated in a separate count or defense.
c) Adoption by Reference; Exhibits. A statement in a pleading may be adopted by reference elsewhere in the same pleading or in any other pleading or motion. A copy of a written instrument that is an exhibit to a pleading is a part of the pleading for all purposes.

Rule 38. Right to a Jury Trial; Demand
(a) Right Preserved. The right of trial by jury as declared by the Seventh Amendment to the Constitution—or as provided by a federal statute—is preserved to the parties inviolate.

(b) Demand. On any issue triable of right by a jury, a party may demand a jury trial by:

(1) serving the other parties with a written demand—which may be included in a pleading—no later than 14 days after the last pleading directed to the issue is served; and

(2) filing the demand in accordance with Rule 5(d).
What to do once you been served a complaint
· Either make a responsive pleading (answer)
· Or make a pre-answer motion

· Dispositive Motion: a motion seeking a trial court order entirely disposing of all or part of the claims in favor of the moving party without need for further trial court proceedings. 
· Motion for lack of jurisdiction or
· Failure to state a claim (12b6)

· Additionally assert claims of D’s own—counterclaims, counter complaints, or 3rd party claims. 

Rule 12. Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing

(a) Time to Serve a Responsive Pleading.
(1) In General. Unless another time is specified by this rule or a federal statute, the time for serving a responsive pleading is as follows:

(A) A defendant must serve an answer:

(i) within 21 days after being served with the summons and complaint; or

(ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent, or within 90 days after it was sent to the defendant outside any judicial district of the United States.

(B) A party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the pleading that states the counterclaim or crossclaim.

(C) A party must serve a reply to an answer within 21 days after being served with an order to reply, unless the order specifies a different time.

(2) United States and Its Agencies, Officers, or Employees Sued in an Official Capacity. The United States, a United States agency, or a United States officer or employee sued only in an official capacity must serve an answer to a complaint, counterclaim, or crossclaim within 60 days after service on the United States attorney.

(3) United States Officers or Employees Sued in an Individual Capacity. A United States officer or employee sued in an individual capacity for an act or omission occurring in connection with duties performed on the United States’ behalf must serve an answer to a complaint, counterclaim, or crossclaim within 60 days after service on the officer or employee or service on the United States attorney, whichever is later.

(4) Effect of a Motion. Unless the court sets a different time, serving a motion under this rule alters these periods as follows:

(A) if the court denies the motion or postpones its disposition until trial, the responsive pleading must be served within 14 days after notice of the court's action; or

(B) if the court grants a motion for a more definite statement, the responsive pleading must be served within 14 days after the more definite statement is served.

Rule 12(b) – MUST BE DONE BEFORE PLEADING. BASICALLY SAME TIMEFRAME AS 12(A) 21 DAYS TO ANSWER. How to Present Defenses. Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. But a party may assert the following defenses by motion: >> IN AN ANSWER.. THESE ARE JUST NOTICE. NOT A FORMAL DEFENSE YET, BUT MOTIONS WILL COME UP LATER THAT WE WILL NEED TO FIGHT ABOUT IT. 

(1) lack of subject-matter jurisdiction;

a. Only certain courts can hear certain things. Not on exam. 

(2) lack of personal jurisdiction;

a. Means this court doesn’t have pwer over the defendant. Happens when the def is being sued in a forum where the person doesn’t live. 

(3) improper venue;

(4) insufficient process;

(1) Something wrong with the summons.. 

(5) insufficient service of process;

· Not delivered in the right way per rule 4

(6) failure to state a claim upon which relief can be granted; and

(7) failure to join a party under Rule 19.

· Some cases where in order to decide the case, we need another person involved in the lawsuit. 

Rule (c) Motion for Judgment on the Pleadings. After the pleadings are closed—but early enough not to delay trial—a party may move for judgment on the pleadings.

Waivable defenses: If the defendant objects to personal jurisdiction, venue, the form of the process, or the method of service of process, she must raise those defenses in the pre-answer motion (if filing it) or the answer. If she fails to raise one of these four defenses in her initial response, she has waived or omitted defense for all tiem.  

d. The first opportunity will either be:

i. The very first Rule 12 motion; or

ii. The very first responsive pleading (as originally filed or if amended as a matter of course under Rule 15(a)(1)). 

Rules 12(b),(g),(h)

· BASIC IDEA:  The waivable defenses (PJ, venue, service) are waived unless asserted at the first available opportunity.  

· That first opportunity will either be:

· The very first Rule 12 motion; or

· The very first responsive pleading (as originally filed or if amended as a matter of course under Rule 15(a)(1))

12(g): Joining Motions:
· A motion under this rule may be joined with any other motion allowed under this rule. 

· You must make all pre-answer motions at the same time. 

· If you bring a Rule 12 motion but omit some of the defenses, then you will have lost your opportunity to make a motion based on the omitted defenses, except for failure to state a claim and failure to join an indispensable party. 

· 12(h)(1): A party waives a defense by (A) Omitting it from a motion in the circumstances described in rule 12(g)(2); or (B) failing to either : (i) make it by motion under this rule; or (ii) include it in a responsive pleading or in an amendment allowed by Rule 15(a)(1) as a matter of course. So he still has an opportunity to amend the pleading as a matter of course. BUT CAN U AMEND THE MOTION>

Making a Dispositive 12(b) Claim

i. A motion under 12(b) must be made before pleading if a responsive pleading is allowed. 

1. A PRE-ANSWER MOTION IS AN ALTERNATIVE TO ANSWERING COMPLAINT. YOU CAN PUT FORTH 12(b) DEFENSES IN EITHER AN ANSWER OR MOTION BUT IF YOU DO MOTION YOU HAVE TO DO IT BEFORE THE ANSWER. 

ii. RULE 12(a)(4): After filing a motion, if the court denies the motion or postpones it until trial, a responsive pleading is due 14 days after courts notice of the action. 
a. If the court grants a motion for a more definite statement, the responsive pleading must be served within 14 days after the more definite statement is served. 

General Approach to Dispositive Motions

1. Identify the correct record for the motion

2. View the record most favorably to non-moving party (assume non-moving party’s best-case scenario)

3. If the non-moving party CAN’T WIN even on its best-case scenario, grant the motion

Dismissal for Failure to State a Claim 
1. 1.Record for Motion = Pleading that attempts to state a claim under 8(a)(2)

a. Complaint (could also be counterclaim, crossclaim, 3P claim)

b. Take no evidence beyond complaint; see 12(d)

2. 2.Best-case scenario for non-moving party 

a. Assume complaint’s factual allegations are true

12(b)(6): A party may make a motion to dismiss based upon “failure to state a claim upon which relief can be granted.”

· Reasons for Failure to state a claim:

a. Legal deficiency (cannot be cured be amendment)

i. The actions alleged are lawful. 

ii. The facts as pleaded include a full legal defense. 

b. Factual Deficiency (might be cured by amendment)

i. Absence of allegations establishing one or more element(s) of a cognizable legal theory. 

However, following TWIQBAL… 
View the complaint in the light most favorable to the plaintiff, except:

1.Disregard “conclusory” allegations

2.Determine if remaining allegations tell a “plausible” story of liability

Definition of conclusory
· Black’s Law Dictionary (9th Ed. 2009) Expressing a factual inference without stating the underlying facts on which the inference is based.  

Haddle v. Garrison [Factual Deficiancy example of a 12b6]- Was a stated claim for an at will employee. π filed a lawsuit and the initial lawsuit was dismissed for failure to state a claim for injury because he was an at-will employee that couldn’t bring up a claim for the company firing him in retaliation for obeying a federal subpoena in violation of Civil Rights Act. The second court found that the sort of harm alleged by petitioner (3rd party interference with at-will employment relationship) stated a claim for relief. Taken back to trial court to proceed with trial.

Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007). π’s alleged that ∆s entered into an antitrust agreement. Court held that there was insufficient evidence to state such a claim and dismissed the claim.To prove an antitrust conspiracy, there must be evidence that the agreed to the activities, not that it just occurred by independent actions. 

Ashcroft v. Iqbal (2009)

i. Iqbal is suing John Ashcroft, formal Attorney General of the US, for adopting an unconstitutional policy that subjected him to harsh conditions of confinement on account of race, religion, and national origin. The complaint alleged that the defendants, “knew of, condoned, and willfully and maliciously agreed to subject” respondent to harsh conditions. Trial court denied this motion but supreme court upheld it.  

ii. The court looked to the Twiqbal analysis and found that the allegations about Ashcroft purposefully detaining people of interest do not have a plausible purpose.

Upshot from Twombly and Iqbal

· Twombly:

· “A plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to relief’ requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do.”

· Iqbal:

· “The tenet that a court must accept as true all of the allegations contained in a complaint is inapplicable to legal conclusions.”

Definition of Plausibility

· Oxford English Dictionary: Having an appearance or show of truth, reasonableness, or worth; apparently acceptable or trustworthy

Twombly on Plausibility

· Allegations “merely consistent with” liability are insufficient.

· “Asking for plausible grounds to infer an [illegal] agreement does not impose a probability requirement at the pleading stage; it simply calls for enough facts to raise a reasonable expectation that discovery will reveal evidence of illegal agreement.”

· Plaintiffs must “nudge[] their claims across the line from conceivable to plausible” or across “the line between possibility and plausibility.”

Iqbal on Plausibility

· Plausibility is not the same as probability.

· Even though some allegations against Ashcroft and Mueller were not conclusory, and they were consistent with liability, they are not plausible pleadings “given more likely explanations.”

· Given a choice between an allegation that defendant engaged in “purposeful, invidious discrimination” and an “obvious alternative explanation,” court must find the discrimination claim implausible.

· In deciding plausibility, court must “draw on its judicial experience and common sense.”

Complaints Most Likely To Raise Plausibility Objections
Recognize that this is guesswork!

1.Cases where actions could be either lawful or unlawful, depending upon Δ’s mental state.

2.Cases where discovery is likely to be lengthy or expensive.

3.Cases involving legal theories the current Supreme Court doesn’t like (antitrust; discrimination; suits against government officials)

What to do on ANSWER

Defedants Options upon being Served

· Do nothing

· Default:  Rule 55

· Settle

· Followed by voluntary dismissal:  Rule 41(a)(1)

· Pre-Answer Motions

· Rule 12 Motions

· Answer

· Timing of answer:  Rule 12(a)

· Substance of answer:  Rule 8(b), (c)

· New claims:  Rules 13, 14  [covered in joinder unit later in semester]

How to Answer

WHEN ANSWERING A PLEADINGS:
ii. 8(b) & 8(c): When drafting a responsive pleading (answer):

· SERVE ANSWER: 

a. An answer responds to the substance of the complaint.

b. Rule 12(a): Must Serve a Responsive Pleading within 21 days after being served w/ summons & complaint.

c. State defenses to each claim asserted against it; 

· Three Types of Defenses:

i. DENIAL

1. That’s not what happened 

2. Archaic term= “traverse”

3. Cannot be resolved on pleading alone.  

ii. AFFIRMATIVE DEFENSE

1. Even if that happened, I win because some other thing(s) happened. 

2. E.g., lack of jurisdiction, improper venue, statute of frauds, consent, self-defense.

3. Requires facts outside the complaint to succeed

iii. FAILURE TO STATE A CLAIM

1. Even if that happened, it was lawful

2. Arachaic term= “demurrer” (still used in CA state courts)

3. Does not require facts outside the complaint to succeed. 

iii. 
Admit or deny allegations.

· 8(b)(3-5):Generally Deny, Specifically Deny, Deny Part of an Allegation, State that Lacks Knowledge or Information.

FAILING TO DENY:

If not related to damages AND allegation is not denied AND responsive pleading required, THEN allegation is admitted. [If not required, considered denied.]

i. Party MUST state affirmative defense

· “Even if your allegations are true, I will because of Fact(s) Y.”

· Requires facts outside the complaint to succeed: lack of jurisdiction, improper venue, SOL, SOF, Consent. 

· Affirmative defenses are waived if not pleaded, so must think carefully before filing an answer. 

· Preclusion is an affirmative defense (i.e., collateral estoppel). 

ii. Claims by the Defendant—ways of imposing/ shifting liability.

· Counterclaim—claim that the defendant asserts agains thte plaintiff. Rules 13(a) and 13(b) provide for both compulsory and permissive counterclaims. A counterclaim is an assertion that the plaintiff is liable to the defendant—it is a separate claim of relief. 

a. Must comply with pleading requirements of Rule 8(a). 

b. Re-emphasizes the defense. 

· Crossclaim—asserted against a co-party.

a. For example, if a plaintiff sues multiple defendants, a defendant may assert a crossclaim against a co-defendant. 

b. Rule 13(g)—crossclaims are permitted only if they arise out of the same transaction or occurrence as the original claim. 

· Third-Party Claim—defendant can bring in an additional party (a third-party defendant) and assert that if the defendant is held liable to the plaintiff, then the third-party defendant should be liable to reimburse the defendant for some or all of what the defendant has to pay the plaintiff.

When answering allegations from a complaint

· You do not need to give much information. Just simply say denied.. this is tactical. Give them less to go off of. 
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Movement to Summary Judgement
RULE 12(D) (d) Result of Presenting Matters Outside the Pleadings. If, on a motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and not excluded by the court, the motion must be treated as one for summary judgment under Rule 56. All parties must be given a reasonable opportunity to present all the material that is pertinent to the motion.

· This says.. then if a court is directed to something other than what is in the pleadings, then we move to summary judgement. 

12(c): Motion for Judgment on the Pleadings:… this is RARE
a. π is basically saying it must win. 

b. Record for Motion=Pleadings

i. Here, consult BOTH pleading that states a claim and a responsive pleading. 

ii. No evidence beyond pleadings (12(d))

c. Best-case scenario for non-moving party

i. On motion by π:

1. π’s allegations denied by ∆ are false.

2. π’s allegations admitted by ∆ are true.

3. ∆’s allegations regarding affirmative defenses are true. 

ii. On motion by ∆: (for ∆ identical to 12(b)(6))

1. π’s allegations are true.

2. ∆’s allegations regarding affirmative defenses are false.

1.Record for Motion = Pleadings

· Here, consult BOTH the pleading that states a claim and the responsive pleading

· No evidence beyond pleadings; see 12(d)

2.Best-case scenario for non-moving party

· On motion by π:  

· P’s allegations denied by Δ are false

· P’s allegations admitted by Δ are true

· vΔ’s allegations regarding affirmative defenses are true

· On motion by Δ:  

· Ps allegations are true

· Ps allegations regarding affirmative defenses are false

AMENDMENTS TO PLEADINGS
Structure of Rule 15

· Amendments Before Trial [15a]
· Relations Back: Amendments   After Statute of Limitations   Has Expired [15c]
Nomenclature on Amendments

· Can have unlimited amendments to a complaint. The first amendment is the first, and so fourth. So the first amended complaint is the second complaint. 

· Going through 2-3 amended complaints is very common. 

· You can have an answer to complaint, but this is less common. 

Rule 15. Amended and Supplemental Pleadings

(a) Amendments Before Trial.
(1) Amending as a Matter of Course. A party may amend its pleading once as a matter of course within: 
(A) 21 days after serving it, or [answer or something like it] [WITHIN 21 DAYS.. don’t need anyone’s permission.. can only do it once]
(B) if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier. [This is a pelading that states a claim. Responsive pleadings are answers to pleadings that states a claim. So we use B if we are a complaint or something like it]
(2) Other Amendments. In all other cases, a party may amend its pleading only with the opposing party's written consent or the court's leave. The court should freely give leave when justice so requires.

(3) Time to Respond. Unless the court orders otherwise, any required response to an amended pleading must be made within the time remaining to respond to the original pleading or within 14 days after service of the amended pleading, whichever is later.

(c) Relation Back of Amendments.
(1) When an Amendment Relates Back. An amendment to a pleading relates back to the date of the original pleading when:

(A) the law that provides the applicable statute of limitations allows relation back;

(B) the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out—or attempted to be set out—in the original pleading; or

(C) the amendment changes the party or the naming of the party against whom a claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within the period provided by Rule 4(m) for serving the summons and complaint, the party to be brought in by amendment:

(i) received such notice of the action that it will not be prejudiced in defending on the merits; and

(ii) knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party's identity.

(2) Notice to the United States. When the United States or a United States officer or agency is added as a defendant by amendment, the notice requirements of Rule 15(c)(1)(C)(i) and (ii) are satisfied if, during the stated period, process was delivered or mailed to the United States attorney or the United States attorney's designee, to the Attorney General of the United States, or to the officer or agency.
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Things to consider for 15(a)(2)—DCD Programs Factors
1.Bad faith

a. 
but judges don’t like whining saying that there was bad faith. 

b. Very rare.. very hard to prove. 

2.Undue delay

a. Timing is important so amending right before trial is not ok; a while before discovery is cut off is a good time. 

c. Do the respondents have enough time to respond. 

d. No good explaination for the amendment

3.Prejudice to opposing party

a. Is this going to harm the opposing party? Like will the other party’s ability to defend itself if you do amendment at that time?

4.Futility of amendment
a. If amendment does not relate back, new claim is time barred. FUTILE. 

b. If amendment does relate back, new claim is not time barred. NOT FUTILE. 

a. When we see MOTION TO amend.. this incorporates within it a 12b6 motion… This happens when you bring in a new legal theory. If you can knock out with a 12b6 motion. So we do that. 
[DO 15a1 worksheet in COURSEPACK]
1. DCD PROGRAMS, LTD. v. LEIGHTON [no justification based on the factors]:  π filed multiple amended complaints in the suit. When it came time to the fourth amended complaint, the district judge dismissed it without prejudice but did not state a reason. The court went through the four factors listed above and found that his fourth amended complaint, if proven, would result in liability for ∆ under federal securities laws. 

2. – court said there was no undue delay.. they learned they had a viable claim for the defendant after discovery.. cant ask to sue before you know.. no undue delay.. 

Meaning of Prejudice
· Dismissal With/Without Prejudice

· Prejudice to the claimant’s ability to refile.

· Dismissal without prejudice = π may refile

· Dismissal with prejudice = π may NOT refile

· Prejudice to Opposing Party

· NOT:  Something that will hurt opposing party

· BUT:  Something that will make it unreasonably difficult for opposing party to fairly litigate
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Beeck v. Aquaslide N Drive Corp (1977) – 15A example
· Be π sued ∆ for injury sustained on water slide. The lawsuit was filed within the SOL and in the initial answer by ∆, they claimed to have manufactured the slide. Then, after the running of SOL, the ∆ amended its complaint to state that they did not manuf. the slide and the court granted it. Is this ok?
· Reason why this case matters.. if defendant isn’t allowed to amment.. the defendant is going to be subject to a lawsuit for a sldie that sisnt theres. And then if defendant is allowed to amend, it will dismiss the case, and then the plaintiff is past the SOL.. 
· COURT CITES RULE 15A.. which says a leave to amend shall be freely given when justice requires.. factors of bad faith, undue delay, prejudice, etc and found since did multiple inspections prior, they did not act in bad faith.

· Said that there was not bad faith in relying on three different insurance companies conclusion that they manufactured the slide. 

· The court also held that the fact that statute of limitations ran out and the possible prejudice to the plaintiffs is an insufficient basis on which to deny the proposed amendment. 

· The court also granted a separate trial under 42(b) for convenience to save considerable trial time and necessary expense for all parties to find if slide was in fact manuf. by ∆. 

Also had a rule 42 issue in this case.. “for Bifurcation”
· Common bifurcation is to separate the case from damages.. because they are two different topics with two diferent witnesses.. so if it turns out liablity isn’t there you can send everyone home, and if not, they will keep going. 

· IN this case.. they bifurcated weather or not they made the issue of who made the slide. They do this to avoid.. if they can show that this thing wasn’t made by aquaslide, they save the trial expense of getting experts, playing for lawyers, etc. 

Rule 42. Consolidation; Separate Trials

(a) Consolidation. If actions before the court involve a common question of law or fact, the court may:

(1) join for hearing or trial any or all matters at issue in the actions;

(2) consolidate the actions; or

(3) issue any other orders to avoid unnecessary cost or delay.

(b) Separate Trials. For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues, claims, crossclaims, counterclaims, or third-party claims. When ordering a separate trial, the court must preserve any federal right to a jury trial.
RELATING BACK

· Why do we have SOL? We want to give peace to the defendant.. and we want to have a trial where witnesses still remember what is going on. Whats the downside? Sometimes a party mite not find damages… until later. 

· TO get aroun this, we do allow some things to relate back, even when the SOL has passed. 

· When deciding when an amendment related back (to avoid a d SOL): on 15(a)(2).. look at bad faith.. undue delay.. prejudice to the opposing party… and futility of amendmen.. If amendment related back, not feutile! If it does not relate back. Then it is FEUTILE! 
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15(c) Relation Back of Amendments.
(1) When an Amendment Relates Back. An amendment to a pleading relates back to the date of the original pleading when:

(A) the law that provides the applicable statute of limitations allows relation back;

(B) the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out—or attempted to be set out—in the original pleading; or – 
Amendment asserts the same story as the original pleading and is factually connecting, describing same factual occurrences but changing contentions/ legal theories. 
(C) the amendment changes the party or the naming of the party against whom a claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within the period provided by Rule 4(m) for serving the summons and complaint, the party to be brought in by amendment: SO IF THE AMENDMENT CHANGES THE PARTIES.. WE ARE GOING TO THIS
(i) received such notice of the action that it will not be prejudiced in defending on the merits; and

(ii) knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party's identity.

(2) Notice to the United States. When the United States or a United States officer or agency is added as a defendant by amendment, the notice requirements of Rule 15(c)(1)(C)(i) and (ii) are satisfied if, during the stated period, process was delivered or mailed to the United States attorney or the United States attorney's designee, to the Attorney General of the United States, or to the officer or agency.

Moore v. Baker- 15C1B .. does not relate to the same conduct, transaction, or occurrence. Since original case had no negligence.. and the action was different (what does one do in the consent v. the actual surgery).. ALSO UNJUSTLY PREJUDICIAL.. BC OF THE DELAT.. TAKING PLACE RIGHT BEFORE THE TRIAL. 
· π suing ∆ for operation performed that left her permanently disabled. Original complaint alleged that ∆ violated informed consent law by failing to advise on alternative therapy. ∆ moved for summary judgment. 20 days later, π amended complaint to assert negligence by ∆ in performance of surgery and postoperative care.
· The court held that the amendment does not arise out of the same conduct or transaction and therefore cannot be granted.

· There is nothing to put ∆ on notice that negligence could be asserted against him in the original complaint. The reasoning behind this is that π would have to prove completely different facts that would otherwise be required to recover from informed consent. 

· RELATES BACK WHEN GAVE NOTICE TO DEFENDANT OF THE CLAIM NOW BEING ASSERTED. 

Bonerb v. Richer J Caton Foundation (1944) 15C1B .. RELATE BACK. Since maintenance of the BBall court, which was part of the therapy.. this related. 
· Facts

· Plaintiff slipped and fell at a recreational basketball facility at a drug and alchohol rehab facility. ON 9.1.94 plaintiff moved to amend the complaint to add new complaint of counselign malpractice. Past 2 year SOL. 
· Defendant objects to the amendment.
· Question: Was the malpractice significantly tied to the originl complaint to relate back?

· Holding

· The relation back doctrine is based upon the principle that one who has been given notice of litigation concerning a given transaction or occurrence has been provided with all the protection that statutes of limitation are designed to afford. 
· An amendment which changes the legal theory of the case is appropriate if the factual situation upon which the action depends remains the same and has been brought to the defendant’s attention by the original pleading. 
· Court says that the negligence of mainting the court is similar enough to malpractice.. 

· RULE: If Litigant has been advised at the outset of the general facts from which the belatedly asserted claim arises, the amendment will relate back even though the statute of limitations may have run in the interim.
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15©(1)©.. Rule on changing who is named in the party-

· Changes the party or the naming of the party against whom claim is asserted.

· Rationale: Party stops keeping track after the SOL expires so should know about the action. 

· Note: using ‘Doe’ for defendant in original pleading in most circuits is not a “mistake concerning identity” under Rule 15(c)(1)(C)(ii). But in Ninth Circuit, suing “Doe” is a mistake. 
· When there is a change in the naming of the party.. and there was proper service, probably all good. 
15c1c (shanging the name of the party) If then: 

IF
A.An amendment changes “party” or “naming” of Δ; AND
B.Amendment involves same “conduct, transaction, or occurrence” as original pleading [15(c)(1)(B)]; AND
C.The following things happen within the time period in Rule 4(m) [usually 90 days from filing]:
1.The new Δ received “such notice of the action that it will not be prejudiced in defending on the merits”; and 
2.The new Δ “knew or should have known that 
a.the action would have been brought against it, 
b.but for a mistake concerning the proper party's identity.”
THEN the date of the amendment relates back to the original filing date
Patient v. Millionaire Hypo
· Incident of food poisioning.. student and millionare do a dinner aprty. People get sick.. they only sue the millionaire. Bust student wins the lottery.. and then SOL expires.. so then the plaintiff decides they want to add th student. 

· Does it change the aprty? Yes. New person. 

· Is it the same conduct or transaction? Yes. 

· Does she know it exsist and will she prejudice? No.. she knew about it.. 
· Was there a mistake concerning proper parties identity? No… 
DISCOVERY

· Discovery permits a lawyer to uncover, in advance of trial, enormous amounts of information. 

· Parties bear the cost of fact investigation in the US Legal System. Therefore financial resources may fix outcomes. 

· As is described in Chapter 5, parties with strong claims can also “borrow” to finance litigation, including discovery. As a result, a wealthy defendant whose defense is being financed by a liability insurer seeking to reduce litigation expenses may have fewer resources than a poorer plaintiff with strong financial backing.
· Discovery can be used in future cases too.. so this is impitus to settle if a big organization wants to prevent information being used in the future. 

· Discovery ends Lawsuits for two reasons:

· SETTLEMENT/ SUMMARY JUDGMENT: Discovery produced information about the merits of the lawsuit and permits parties to make informed judgments about the strength of their and their opponent’s positions. Such information can lead to settlement or summary judgment. 

· WEARING EACH OTHER DOWN: Because discovery costs time and money, it might enable one party to simply wear the other down—or both sides to wear each other down—without regard to the merits of the case. 

· To formulate a discovery plan, the parties hold a discovery conference at least 21 days before the scheduling conference and submit their discovery plan within 14 days after the discovery conference. 

Pros of Discovery Based Litigation

· More fair trial

· More efficient trial

· Facilitate settlement

· Redress information fo Asymmetry

Con of Discovery Based litigation

· Expensive

· Time-Consuming

· Invasive

· Potential for Asymetrical Burdens

Fisons, 858 P.2d 1054 (Wash. 1993): Case where pharma company knew of defects in medicine that was causing viral infenctions. They were requested to produce interoffice communications for discovery on the brand name of the drug, but not the generic name. They didn’t turn over the interoffice memo showing that they knew about the issues, which named the drug by its generic name. 
Rule 37 b-F: Sanctions for Discovery Misconduct

· Extension of deadlines

· Payment of opponent’s expenses & fees

· Fine (payable to court)

· Contempt of court

· Inability to use withheld evidence

· Adverse instructions at trial 

· (presumption or inference)

· Striking pleadings (Loss of claims or defenses)

· Dismissal or default judgment

· Referral for bar discipline

	RULE 26
	DISCLOSURES & DISCOVERY

	Rule 26(b)(1)

Discovery Scope and Limits
	Discoverable Information: Any nonprivelidged matter that is relevant to any party’s claim or defense-existence, description, nature, custody, condition, and location of any documents or other tangible things and the identity and location of persons who know of any discoverable matter. 

Evidence is relevant if:

(a) it has any tendency to make a fact more or less probably than it would be without the evidence; and 

(b) the fact is of consequence in determining the action. 

Type if Information is Not Discoverable at All: Privileged Information, i.e., doctor/ all privilege; attorney/client privilege; work product rule.

(Privilege of Self-Incrimination. 

· ATTORNEY/CLIENT PRIVELIDGE: Party need not reveal:

· What client a lawyer told each other in the course of requesting or providing legal advice,

· If their communication was kept confidential and not waived

· A/C privilege protects the communication, not underlying facts.  Those may be discovered through methods that do not involve disclosure of the communication.

Admissible in Trial: Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence. [Subject to limitations of 26(b)(2)(C)].

	Rule 26(b)(2)(C)

When Required to Limit:
	Why is court required to limit extent of recovery: 

(1) Unreasonably Cumulative or duplicative:

· Discovery sought is cumulative or duplicative, OR can be obtained from another, more convenient source. 

(2) Ample Opportunity

· Party seeking discovery had ample opportunity to obtain in the action?????

(3) Burden of Expense

· Burden of expense outweighs likely benefits, considering needs of case, amount in controversy, parties’ resources, importance of issues at stake in action, importance of discovery resoling issues. 

	Rule 26(b)(3)(A) & (B)

Trial Preparation Martials:
	WORK PRODUCT RULE:

Documents Not Discoverable: Documents and other tangible things that are prepared for the trial by or for the party or its representative.

Can be discovered if: Relevant and party shows it has substantial need for materials to prepare its case and cannot, without hardship, obtain their substantial equivalent by other means (separate from attorneys mental impressions). 

If Court Orders Discoverable, then must protect against disclosing mental impressions, conclusions, opinions, or legal theories of party’s attorney or other representative concerning the litigation. 

	Rule 26(c)

Protective Orders 
	What circumstances can court issue protective order to limit or forbid certain forms of discovery: Annoyance, embarrassment, oppression, or undue burden or expense. when they have in good faith attempted to confer with other affected parties in an effort to resolve the dispute without court action. 

	Rule 26(g)

Signing Disclosures & Discovery Requests, Responses, & Objections
	What requires Attorneys to be Honest and Reasonable in their discovery: Signature required on every disclosure of attorney or unrepresented party and MUST state the address, email, telephone number. By signing, shows that it was written to the best of persons knowledge, information, and belief formed after reasonable inquiry:

(Disclosure compete and correct.

(Discovery request, response, or objection:

· Consistent with rules or extended to nonfriv. arg. to change the rules.

· No Improper Purpose

· Niether unreasonably expensive or burdensome. 

(Failure to Sign: Other party has NO DUTY TO ACT if unsigned disclosure, request, response, or objection until it is signed and court MUST strike unless signature is promptly supplied after called to attention. 

(Sanction: Court MUST (by motion or on its own) issue sanction if certification doesn’t have signature without substantial justification.

	Rule 26(a)

Initial Required Disclosures 
	Information that Must be Volunteered:

· Name, address, telephone # of each indv. with discoverable information that that party may use to support its claims or defenses. 

· All documents containing information that disclosing party has that used for claims or defenses. 

· Computation of damages

· Insurance, etc. 

(Certain information about expert witnesses must be revealed under Rule a(2).

( Shortly before trial, other information must be revlead as “pretrial disclosures” under Rule 26(a)(3).

(The judge will also issue a “final pretrial order” under Rule 16(e) that may also require exchange of exhibits and evidence before trial. 

	Rule 26(b)(4)

Experts
	Expert Witnesses

	Rule 26(b)(5)

Claiming Privileges 
	How a party may object to requests for information that is believed to be protected against discovery as a result of evidentiary privileges or the work product rule. 

	Rule 26(d)

Timing & Sequence of Discovery
	In absence of court order, parties free to schedule their own discovery, subject only to a few limitations in rule 26(d)(1). 

	Rule 26(e)

Supplementing Disclosures & Responses 
	Parties are obligated to supplement discovery responses provided earlier in a lawsuit, if they later acquire information that would render their initial answers materially incomplete or incorrect. 

	Rule 26(f)

Planning for Discovery  
	Parties are required to meet each other prior to discovery to make a discovery plan. This plan is submitted to judge, who then uses it to create a schedule order under Rule 16(b). 


Rules Governing Formal Discovery

· Discovery Scope and Limits [this is our primary focus]
· Rule 26

· What type of info may be sought: 26(b)(1)

· What type of info is exempt: 26(b)(1)-(3) & 26(c)

· Discovery Tools (for Parties)
· Initial Disclosures:  Rule 26(a)

· Depositions:  Rules 27 – 32

· Interrogatories:  Rule 33

· Requests for Production:  Rule 34

· Physical or Mental Examinations: Rule 35

· Requests for Admission:  Rule 36

· Discovery Tools (for Non-Parties)
· Subpoena for deposition or production:  Rule 45

· Resolving Discovery Disputes
· Rules 26(c) & 37

Motions to Resolve Discovery Disputes

· Rule 37: Motion to Compel Discovery 

· Rule 26©: Motion for protective order

· WHEN THERE IS A DISPUTE: The moving party must certify that it sought to resolve the dispute without court action.  See Rules 26(c)(1), 37(a)(1)

Rule 26(b)(1)—What can we say yes and no to? Scope of discovery
Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any 

· nonprivileged matter 

· that is relevant to any party's claim or defense 

· and proportional to the needs of the case, 

–considering the importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. 

· Information within this scope of discovery need not be admissible in evidence to be discoverable.

· This includes info that tells you the location of docs.. or names of people who may be witnesses. This has been omitted from the rules, but you still can USE IT. Location of documents is probably not relevant at trial.. but if you know were a doc is, then you can find it and read it, and maybe it has evidence ud want to use. 

· Evidence is relevant if:

· (a)it has any tendency to make a fact more or less probable than it would be without the evidence; and

· (b)the fact is of consequence in determining the action.“

Favle v. Roman Catholic Diocese of Bridgeport- NOT RELEVANT Case. 

· Facts

· Plaintiff worked at a catholic school when In November 2002 D became the interim pricinple. Palleges sever sexual harassment in the workplace fom D Sued for sexual harassment, negligent hiring, negligent supervision, and other causes of action. Plaintiffs now seek to compelsister d to testify to previous anger management or psychiatric conditions. Plaintiffs move to have the diocese release such info. The diocese says no based on relevance grounds. 

· Holding:  Court says that even if the Diocese was aware of Sister Stobierski’s alleged anger management history or psychological or psychiatric conditions, this knowledge would have no bearing on plaintiffs’ b/c it was not about sexual harassment. 
· UPSHOT: Need to have discovery that actually goes to sexual harassment.. What they should have done.. is look for any treatment you’ve had for work related psychological connections. 
Restrictions on Excessive Discovery- Not all Discovery has to take place

· Rule 26(b)(1)

· [BURDEN] To be within scope of discovery, the request must be “proportional to the needs of the case” (as defined).. basically if discovery is too much.. it can be limited. 
· Rule 26(b)(2)(C)

· Court “must” limit discovery where

· [Necessity] Requested discovery is “unreasonably cumulative or duplicative, or can be obtained from some other source that is more convenient, less burdensome, or less expensive” OR

· [TIME] “the party seeking discovery has [already] had ample opportunity to obtain the information by discovery in the action” OR

· [RELEVANCE] Requested discovery is outside the scope of 26(b)(1)

· Rule 26(c)—JUST NEED TO SAY THIS ON THE EXAM.
· [BURDEN] Court “may” issue protective order “to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.”

Price v. Leflore Detention Center Public Trust (2014)- Example of when something isn’t too difficult to limit discovey. Also ex, of your own poor record keeping doesn’t make onerous. 

· Facts: Plaintiffs son died in jail. They seek to show the jail had a policy of denying medical treatment to prisoners with the following request: Please identify any written complaints concerning failure to provide medical treatment to inmates at the detention center for the 10 years prior to the filing of this action. The defendant argues that they would have to review each of the inmates files which would be overly burdensome. 

· Holding: the Court may limit discovery when “the burden or expense of the proposed discovery outweighs its likely benefit.” Fed. R. Civ. P. 26(b)(2)(C)(i)-(iii). Says its not too onerous, and there fault for bad bookkeeping. They don’t need to for 10+ years though as that is before the time of the current leadership at the jail.
Proportionality Under New Fed. R. Civ. P. 26(b)(1)—in the case above, someone died from negligence.. Was proportional. 
Parties may obtain discovery regarding any … matter … that is proportional to the needs of the case, considering 

· the importance of the issues at stake in the action, 

· the amount in controversy, 

· the parties’ relative access to relevant information, 

· the parties’ resources, 

· the importance of the discovery in resolving the issues, and 

· whether the burden or expense of the proposed discovery outweighs its likely benefit. 

Rengifo v. Erevos Enterprises, Inc. – ex of undue burden.. and grounds of relevance. OPRESSION. 
· The claim was that unpaid wages, and the employer said he needed to see immigration paperwork to do backpay. P makes an argument that this is not RELEVANT and that its burdensome. Is his immigration status relevant? No. 

· Discovery can be blocked if it creates oppression.. another form of undue burden. This was oppressive. 
Privilege and Work Product

· Parties may discover relevant “nonprivelidged matter”

· Privilege and Work Product protection are things that are not discoverable or admissible in trial. This protection can be waived, however. 

· Privilege

· Rule 26(b)(1):  only “nonprivileged” matter is discoverable

· Most privileges protect private communications

· Attorney-Client

· Doctor-Patient

· Priest-Penitent

· Spouse-Spouse

· Privileges apply during discovery and at trial

· So the communications between an attorney and client are not discoverable. But the facts may be.

· For ex asking an attorney: did your client run a read light? This is privledged unless the attorney was a witness. 

Work Product Protection

· Applies only to “documents and other tangible things,” not to the underlying facts.

· Materials must have been “prepared in anticipation of litigation or for trial.” 

· May include materials prepared before or after the lawsuit was filed. 

· Cover litigation materials prepared by attorneys, client, and other nonlawyers.

· Rule 26(b)(3): documents or things “prepared in anticipation of litigation or for trial” are exempt from discovery 

· Work Product protection applies only during discovery, not at trial
Who answers written discovery?

· It is directed at the person involved. Not the attorney. Yes the attorney acts as an agent. But there really shouldn’t be a situation where the attorney is directly being asked this. 

· Counsel sends answer as an agent of the party. 

Why do we have the work product doctrine? 

· You don’t have to turn over your work product strategy.. even when facts may be discovered. 

· In real life, these two thigns are often intertwined. 

· Workproduct (docs created in anticipaition of litigation).. this will usually have strategy involved.m

Hickman v. Taylor: 

· FACTS: Following an accident involving one of their tug boats, two tug owners (Defendants) fearing litigation, hired an attorney who interviewed several of the surviving crew members of the tug accident. A year later, after filing suit against the tug owner, a representative of one of the victims of the accident filed an interrogatory requesting the content of the interviews conducted by the tug owners’ attorney with the survivors.
· HELD: The privilege does not extend to information that an attorney secures from a witness while acting for his client in anticipation of litigation. However, an attempt, without necessity or justification, to secure written statements, private memoranda and personal recollections prepared or formed by an adverse party’s counsel, falls outside the arena of discovery. THUS NOT DISCOVERABLE. DO IT YOURSELF, THE GUY IS AROUND TO BE INTERVIEWED.
· Tons of perverse incentives if not protection.  
Test on Work Product. 

Three main factors to look at when analyzing a request that may involve work product: 

· Does the request seek (1) documents/ things prepared in anticipation of litigation or (2) attorney’s undocumented strategy? 

· Does the requester have strong need to get the underlying facts from the source? 

· If so can facts be separated from strategy? 

Courts Reasons for Shielding Work Product From Discovery

· Attorneys will avoid putting ideas in writing, or write them in misleading ways

· Incentive against full trial preparation

· Attorneys should not become witnesses

· Not sporting to rely on “borrowed wits”

· Against traditions of adversarial system

· Discovery of strategies would “demoralize” attorneys

26(b)(3) Work Product Rule and Exception
(A)Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for another party or its representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent). 
 But … those materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has substantial need for the materials to prepare its case and cannot … obtain their substantial equivalent by other means.
(B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other representative concerning the litigation.

So we have two authorities on Work Product Protection

· Hickman: Attorney’s strategy or mental impressions, whether or not recorded in a document

· 26b3: Documents prepared in anticipation of litigation (by party or party’s representative)

· Be mindful of exception.. if they really need it, and you can redact the strategy. 

NOTE on work product rule and who is a representative. 

· A party or a parties representatives.. and includes in the parties representatives.. the insurance co that is indemnifying the party. 

EXPERTS.. 

· There is a difference between fact witnesses.. someone who built a bridge that collapsed.. and testimony witnesses.. an expert in bridge building. 

· The latter must produce an elaborate written report, the former not. But, because even non-retained experts are experts, and it will be very difficult for the opposing lawyer effectively to depose or examine them, Rule 26(a)(2)(C) requires, as part of the pretrial disclosures, that even “fact witness” experts summarize “facts and opinions” to which they expect to testify.
Discovery per experts

· Testifying Expert

· Must submit report summarizing opinions, methods, and info relied upon 

· 26(a)(2)(B); 26(b)(4)(A)

· Drafts of the report are treated as work product

· 26(b)(4)(B)

· Non-Testifying (Consulting) Expert [Chiquita case]
· Ordinarily not subject to discovery

· 26(b)(4)(D)

· Potential exceptions

· Expert performed physical or mental exam (Thompson v. The Haskell Co)
· 26(b)(4)(D)(i); 35(b)

· “Exceptional Circumstances”

· 26(b)(4)(D)(ii)

Interrogatories Definition: A question that must be answered in a case. 

Thompson v. The Haskell Co (1994)

· Facts

· Plaintiff moves to have doctors records protected from discovery. 

· She contends that Rule 26(b)(4) of the Federal Rules of Civil Procedure (FRCP) protects the psychological records in Dr. Lucas’ possession. In particular, Plaintiff represents Dr. Lucas was retained by her prior counsel to perform a diagnostic review and personality profile, and that, after seeing Plaintiff on one occasion on June 15, 1992, Dr. Lucas prepared a report for her prior counsel.
· Question: is this info discoverable? Yes.

· Holding


· Said that bc the information was done 10 days after the plaintiff was terminated because of her depressive stateright after sexual misconduct.. that there was no other way for the defedants to get a comparable report. It is therefore discoerale. 

CHiqita International LTD v. m.v bolero (1994) 
· Facts

· Chikita has an import company that was to ship 150k boxes of banans to Germany from Puerto rico. Only 11k made it.
· International Reefer has submitted a letter in support of an application to compel discovery from a marine surveyor who examined the vessel and loading gear at Chiquita’s request shortly after the vessel arrived in Bremerhaven. Chiquita has objected to these demands on the ground that Mr. Winer is a non-testifying expert as to whom discovery is closely circumscribed by Rule 26(b)(4)([D]) of the Federal Rules of Civil Procedure. International Reefer replies that Mr. Winer is a fact witness rather than an expert. 
· Holding

· [A] non-testifying expert is generally immune from discovery. [The opinion quotes Rule 26(b)(4)(D).] This expert is a non testifying ecpert who is immune from discovery. 
· International Reefer nevertheless contends that discovery should be permitted under the “exceptional circumstances” clause of the rule, since no other marine surveyor viewed the vessel shortly after docking. This argument would have merit if International Reefer had been precluded from sending its own expert to the scene by forces beyond its control. 
· However, Rule 26(b)(4)[(D)] applies to document discovery as well as to depositions. Nevertheless, International Reefer is correct that information does not become exempt from discovery merely because it is conveyed to a non-testifying expert. 
· Thus, while the file may contain Mr. Winer’s recorded observations and opinions which need not be disclosed, it may also include discoverable information provided to Mr. Winer by others. Such documents shall be produced.
Zubulake v. UBS Warburg LLP

· Facts

· Zubulake is an equities trader specializing in Asian securities who is suing her former employer for gender discrimination, failure to promote, and retaliation under federal, state, and city law. Company destroyed emails. 
· Holding

· A party can only be sanctioned for destroying evidence if it had the duty to preserve it (party knows or has reason to know that the evidence may be relevant in future litigation).

· RULE: Once a party reasonably anticipates litigation, it must suspend its routine document retention/ destruction policy and put in place a “litigation hold” to ensure the preservation of relevant documents. Doesn’t usually apply to backup tapes unless they are accessible. BUT if can identify where particular employee documents are stored on backup tapes, then tapes storing documents of key players must be contained if not otherwise available. 

· REMEDIES: A party seeking an adverse inference instruction based on spoliation of evidence must establish:

· Party having control over evidence had obligation to preserve it at the time it was destroyed.

· Records were destroyed with “culpable state of mind.”

· Destroyed evidence was relevant to the party’s claim or defense or such that a reasonable trier of fat could find it would support that claim or defense. 

· Here, the third element was missing. 

What Makes E-Discovery Different?

· Volume; multiple copies; Metadata; Volatility; Searcheability. 

· E-Discovery Amendments (2006):

· No obligation to provide ESI “not reasonably accessible because of undue burden or cost” 26(b)(2)(B)

· Parties must negotiate ESI provisions (including “clawback” agreements) in discovery plan. 26(f)(3)(C), (D)

· Absent exceptional circumstances, no court-imposed sanctions for loss if info through “the routine, good-faith operation of an electronic information system.” 37(f)

Evidence vs and Admission

· Evidence is just evidence that suggest that something happened. 

· Admission is just when someone admits that a light was green.. then th light was green. 
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Early Termination

Forfeiture, ways to do it

· Ending an action without ruling on the merits
· By Defendant

· Rule 55:  Default Judgment

· 55(a): Default occurs when a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend. 

· 55(b): Default converted into default judgment.

· 55(c): Entry of default may be set aside for good cause. [Peralta]

· Default judgment may be set aside for the reasons in Rule 60(b).

· Excusable neglect (e.g., defendant was never served).

· The judgment is void (i.e., court never had jurisdiction)

· PERALTA v. HEIGHTS MEDICAL CENTER: P got land, sold it, and then judgement was undone. Service was untimely and was defective to a point that π did not have notice of the pending action at all and  as such D didn’t respond to a complaint. Court held that the default judgment should be vacated regardless if had a meritorious claim because violates due process. Peralta could have taken the appropriate measures with the debt if knew of the action

· By Plaintiff

· Rule 41(a):  Voluntary Dismissal (UNILATERALY BY P)
· Before the opposing party serves either an answer or a motion for summary judgment”

· Facts come to light that make you realize you’ll lose. 

· Settlement

· Change of heart

· By Stipulation (via agreement)

· At any time

· Rule 41(a)(1)(A)(ii)

· By Court Order

· If neither of the above are available

· Court may impose “terms that [it] considers proper”

· Rule 41(a)(2)
· Rule 41(b):  Involuntary Dismissal 
· “If the plaintiff fails to prosecute or to comply with these rules or a court order, a defendant may move to dismiss the action or any claim against it.”
· Basically if the plaintiff disappears.. also could be dismissed as a sanction if they don’t comply with any court order. Etc. 
· Potentially Relevant Court Orders:

· Scheduling order: issued under Rule 16(b)(1); Sanctions for ignoring order also possible under Rule 16. 

· Discovery Orders: Protective order under Rule 26(c); Order compelling discovery under Rule 37; Sanctions under Rule 37(b)(2).
Pretrial Conferences Under rule 16
(a) Purposes of a Pretrial Conference.
In any action, the court may order the attorneys and any unrepresented parties to appear for one or more pretrial conferences for such purposes as:

(1) expediting disposition of the action;

(2) establishing early and continuing control so that the case will not be protracted because of lack of management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through more thorough preparation, and;

(5) facilitating settlement.

Encouraging Settlement Pretrial Conference: Rule 16 ©

(c) Attendance and Matters for Consideration at a Pretrial Conference.
(1) Attendance. 

… If appropriate, the court may require that a party or its representative be present or reasonably available by other means to consider possible settlement. 

(2) Matters for Consideration. 

At any pretrial conference, the court may consider and take appropriate action on the following matters:   …

(I) settling the case and using special procedures to assist in resolving the dispute when authorized by statute or local rule; …

Alternatives to Dispute Resolution

· Arbitration

· A neutral third party (other than a judge) decides who wins, using procedures agreed upon by the parties

· Mediation

· A neutral third party helps the parties negotiate a voluntary settlement

DISPOSITIVE MOTIONS

· Motions on Pleadings

· Motions for SJ

· Pros: Speedy.. much more efficient
· Con: you miss some element of due process.. 

Motion for Summary Judgement: Rule 56

Rule 56. Summary Judgment

(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, identifying each claim or defense — or the part of each claim or defense — on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.

(c) Procedures.
(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:

(A) citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or

(B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the record.

(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.

RULE 56 BREAKDOWN
1.Record for Motion = Preview of trial evidence. Rule 56(c)(1)

· Admissions (but not denied allegations)  

· Affidavits, declarations, deposition transcripts, discovered documents, and other evidentiary material submitted with the motion. 

2.Best-case scenario for non-moving party

· Disputed facts resolved in favor of non-moving party

· Undisputed facts accepted as tru
Shatter.. I am owed insurance under an insurance policy. Insurance company says there are no claims.. Does this state a claim? Yes its states a claim. Is there, looking at the pleadings a way to prevail? No.. Cant use 12b6 and cant use 12c.. and no summary judgement. 
The big question on Summary Judgement

· Do we need a trial?

· When we need to resolve competing evidence. 

· Resolve credibility questions

· Choose amoung permissible inferences

Types of Summary Judgment:

· Partial Summary Judgment: 56a
· π (with burden) says that will certainly win on first three elements of a cause of action. 

· ∆ says might lose on at least one of those elements. 

· Cross-Motions for SJ:

· Where parties agree on all the material facts and seeks to find who wins on the law. 

Summary Judgment is proper when: 
· “there is no genuine dispute 

· as to any material fact 

· and the movant is entitled to judgment as a matter of law…”

· Rule 56(a)

How to Prevail on Summary Judgment:

· SJ Granted:

· No genuine dispute of material fact AND

· Movant is legally entitled to judgment.

· SJ Denied

· Genuine dispute(s) of material fact OR

· Movant is not legally entitled to judgment OR 

· More time needed for discovery (Rule 56(d)). 

Foster v. Delo- Summary judgement deny case

· Inmate was saying he was mistreated because he was African American, and the white inmates were allowed other privileges that he is denied. But there was evidence to say the prison staff had reasons why the other inmates were allowed certain privileges, and the Black was not. However, summary judgment was granted on the issue of retaliation because π did not provide evidence against it. 

· Court also noted that you couldn’t speak on evidence of intent. Rather, have to have evidence surrounding claims about intent. 
· Would the rules treat the plaintiffs word of mouth comments as real evidence? Probably not???Starting to feel conclusory. 

· 56c4.. an affidavit must be made based on personal knowledge.. if he doesn’t have personal knowledge.. So this is almost like a twombly Iqbal issue..  
How to oppose Summary Judgement?

· Genuine dispute(s) of material fact exist or
· Movant is not legally entitled to judgment or
· More time is needed for discovery

· Rule 56(d)
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· There is a cutoff for summary judgement. It is 30 days before trial starts. 

· Who has the burden of proof at trial? SJ by P (saying I WIN)

· The moving party. 

· Who has the burden of proof at trial? SJ by D (Saying YOU LOSE)

· The nonmoving party 

56c1b: The other side will not be able to produce evidence to support thatfact. So in other words.. someone can win no by putting forward their evidence, but can poke a hole if someone else needed it. EG HOUCHENS --
Houchens v. American Home Assurance Co. (1991) – D brought summary judgement, And won. Used 56c1b to show that there wasn’t going to be a way to prove that the P died on accident. 
· Facts:

· filed suit against insurance company for not covering her husband’s death. The policy stated that husband had to die via accident. The issue of material fact was whether Coulter Houchens died in an accident. ∆ moved for summary judgment saying π will not be able to prove that C. Houchens died in an accident (Rule 56(c)(1)(B). 

·  The summary judgment record for π was that Houchens was last seen in Bangkok in 1980, No one can locate him, even after search, and he was declared legally dead under Virginia law in 1988. 

· Who has the burden? “Under the general rule … a beneficiary who makes a death claim under an accident policy or the double indemnity clause of a life policy, has the burden of proving that the insured’s death was caused by violent, external and accidental means within the terms of the policy.
· Court cites 56(a) which says that the non moving party for summary judgement gets the facts viewed in the light most favorable to them.. and they then go on to say that the facts that are shown to be neutral to a reasonable jury, and there is no evidence to suggest that he died by accident or other, or is not dead. They thusly reaffirmed the lower courts ruling. 

Bias v. Advantage International, Inc.  (1990) – NO genuine dispute..  

· Facts

· Bias was a basketball star that had an agent agreement. Agent to secure a 1M life insurance policy, for which the parents relied on the agent who verbally said he had obtained it. The agent had not secured a life insurance policy and Bias Died 2 days after getting drafted by the Celtic of cocaine overdose. 
· The DC granted summary judgement to the agent because Bias was a cocaine user, and would not have been able to get a 1M policy.. unless he misrepresented his use.. for which… he would have been void

· They say the issue turns on two things: weather he was a drug user, and weather he would have been able to get the policy. 

· Evidence re Cocaine Usage: ∆: Two fellow players said he used cocaine and sold them some. π: parents and couch said never knew him to be a drug user and some tests 4 years prior showed no drugs. Court found that π’s evidence was too general and ∆’s showed specific instances that he was drug user. 

· Evidence re Insurance Policy: ∆: every insurance company inquires about prior drug usage. π: some insurance policies don’t inquire. Court found that π did not list a single insurance company that would issue a life insurance policy. 

· RULE RE BURDEN: In order to withstand a summary judgment motion once the moving party has made a prima facie showing to support its claims, the nonmoving party must come forward with specific facts showing that there is a genuine issue for trial. 

· Here, π failed to come forward with such facts, relying on bare arguments and allegations or one evidence, which does not create a genuine issue for trial. 

· Can you see a reasonable jury saying he wasn’t? Caplan thinks.. it could go a different way. 
Going back to 12d—which says a judge can make something a summary judgement if its new info that wasn’t included in the pleadings. 

· If you push something to summary judgement? We decide it on the merits right then and there. Both parties must bring forward all the material that would be pertinent to the summary judgement motions.. 
Cross motion for SJ.. 

· No dispute on material facts.. tell us who wins?
· In cross motions for elements.. not really a cross motion, just simaltanious.. motions.. 

Questions of Fact vs. Questions of Law

· Questions of Fact: For the Jury

· Whether a breach of K is “material:

· Whether a party made a promsie

· What the industry standard is, and whether a party performed consistently with that standard

· Questions of Law: for the Judge

· Interpretation of language in an insurance contract.

· Whether the constitution protects an alleged property interest. 

· Questions of Fact Become Questions of Law if Only One Result is Legally Proper

· The issue of gross negligence is ordinarily a question of fact for the jury, but a court may grant a defendant’s motion for summary judgment if no evidence is introduced that would lead a reasonable person to find gross negligence.

· If facts suggest only one reasonable inference, the issue becomes a question of law for the judge. 

How do you know? 
· Do legal research.. and you’ll find in the substantive law of what you’re looking at. 

· However, if such disputes ordinarily involve questions of subjective knowledge they are therefore left for the trier of fact. However, if the facts suggest only one reasonable inference, the issue becomes a question of law for the judge.”
· Scott v Harris.. No issue of material fact, burden was proved by the moving party. 
· Very controversial case about π suing ∆ for violating his 4th  (using excessive force & unreasonable seizure) amendment rights for ramming into him during a high speed chase. The material issue of fact was if Harris’s driving posed a substantial and immediate risk of serious physical injury to others. ∆ filed a motion for summary judgment saying that video evidence shows that π posed a high risk to pedestrians and ∆ responded reasonably. SJ Granted. Became a question of law. 

·  It is the moving party’s burden to show there is no genuine issue of material fact. If moving party shows this, non-moving can rebut. If no rebut, SJ. 
Tolan v. Cotton—view the facts in the light most favorable to the parents.. Ex of case that was not viewed in light of the nonmoving party originally, and was overturned. 

· Facts
· Tolan was on his porch and was shot by Cotton, a police officer. Toaln sued for a violation of the 4th amendment, cotton moved for summary judgement, and it was awarded. 

· Police officer keyed in the wrong license plate of a car, the wrong number was he plate of a stolen car. He accused Tolan of stealing the car. The parents said it was theres. The officer upon escorting the mom was in some altercation with the mom and son, and ends up shooting the son. Conflicting evidence on weather deadly force was warranted. 
· Holding

· The court made a JMOL but failed to view evidence in favor of the non moving party (the non officer). As such JMOL was not warrented. Remanded. 
Motions for JMOL (Judgement as a Matter of Law)
Rule 50. Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling

Rule 50(a)

1. Record: Evidence at trial & Admissions presented at jury trial. 

a. Pleadings do not matter; we care about what the jury is hearing at trial.

b. Discovery material doesn’t matter. 

c. Viewing most favorable to non-moving party: means believe the non-moving partys witnesses and conflicting evidence in favor of non-mov; also, any inferences that have to be made also in favor of non-moving party. 

2. Time: Motion may be made only after the nonmoving party has been “fully heard on an issue during jury trial” but before submission to jury. 

a. Defendant can move at the close of plaintiff’s case in chief but plaintiff cannot because defendant has not been fully heard yet. 

3. Reason Granted: A reasonably jury would not have a legally sufficient evidentiary basis to find for the nonmoving party. 

a. No evidence to support a certain party. (The judge may not “weigh” the evidence, as opposed to finding whether there IS any evidence from which the jury could find for the party against whom motion is directed). 

Rule 50(b)

1. Renewing Motion after Trial: Once party has submitted the JMOL and court does not grant it, it gets submitted to the jury and the judge can decide whether he wants to grant JMOL. 

2. Time: No later than 28 days after verdict. 

3. Reason Granted: Judge thinks it would be better for the jury to deliver the news but if there really was not enough evidence for the jury to come to that conclusion, will grant a renewed JMOL. 
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By the time you get to a JMOL, its less about saving money and more about just trying to win.. usually not much cost savings at this point. 

Pros and Cons to a JMOL

· Pros 

· Avoids unjust jury decision

· Potentially saves a little time and money.

· Con

· Disregards jury verdicts

· Costs of motion

Does JMOL breach the 7th amendment? 

· 7th amendment: “In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.” No, because it happens before anyone violates anything…but what about 50b? You can review a jury decision other than at common law.. and also we are renewing a motion that was brought up before the jury. 
When do you get a right to a jury? Rule of Thumb:  Right To Civil Jury  Depends on Relief Requested
Right to Jury
· Money Damages
No Right to Jury
- Injunction - Declaration
- Equitable Relief
· Motion for JMOL 50(a)—usually brought by D
· Record for Motion = Evidence and admissions presented at jury trial

· Motion may be made only after the nonmoving party has been “fully heard on an issue during jury trial” but before submission to jury

· Best-case scenario for non-moving party

· Resolve conflicting evidence in favor of non-moving party

· Resolve credibility disputes in favor of non-moving party

· Make inferences in favor of non-moving party
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· Norton v Snapper Power Equipment
· π injured while using lawn mower. The dispositive factual issue that is should ∆’s lawnmower have a “deadman” feature. π presented evidence that other lawnmower’s had this feature, device would have stopped it, and experts said it would be different. The defendant moved for judgment notwithstanding the verdict and the trial court granted it saying reasonable people could not come to the conclusion that lawnmower was defective because of speculative evidence. 

· This court held that JMOL was improper. Jury was free to come to their own conclusion based on proof given at trial and ∆ had ample opportunity to point out flaws in argument. 

· RULE: The test for granting a judgment notwithstanding the verdict is the same test for granting a judgment as a matter of law (needs to be a lack of evidence). 
Reid v San Pedro (utah1911)- we need a preponderance of evidence.. to get a JMOL. 
· Facts: The railroad has responsibility to maintain the fence protecting the rails but not to close private gates that private parties use. Neighbors cow got out.. died. 

· Doesn’t feel like there is a legally sufficient basis for the plaintiff to win.. there has to be a perponderancw of the evidnce suggesting the cow got out because of the railroad. 
· Where the undisputed evidence of the plaintiff points with equal force to two things, one of which renders the defendant liable and the other not, the plaintiff must fail. In order for Respondent to recover, it was essential for her to show by a preponderance of the evidence that the cow entered upon the right of way through the broken down fence.
· Pensylvania RR v. Chamberlain

· Π died in a railroad accident and is alleging that employees of ∆ negligently caused a crash. The only witness that π provided was not trustworthy and suspicious. He merely said that he “heard” a crash but did not see it. 

· Court held that JMOL was proper because there was not enough evidence to rule in favor of π. 

· When there are two inferences with conflicting testimony, JMOL is granted against the party with the burden. 

· RULE: A defendant is entitled to a directed verdict in a case where the proven facts give equal support to each of two inconsistent inferences, where the plaintiff has the burden of proof. 

How wrong must the jury be? 

· TO have a new trial, somewhere in the middle of the certainty spectrum. 

· To have a JMOL, it must be very clear that the jury made a mistake. 

Post-Trial Motions

Rule 50(c): When JMOL, also Have to rule on New Trial
· If court grants renewed JMOL, it MUST also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. Court must state grounds for conditionally granting or denying the motion. 

· Effect:

· Conditionally granting motion for new trial: Judgment is still final. If judgment is reversed, new trial must proceed unless appellate court says otherwise. 

· Conditionally denying motion for new trial: Appellee may assert error in that denial. If reversed, case must proceed as appellate court orders. 
Rule 59: When you get a New Trial

· Reason: Does not specify grounds for which a new trial may be ordered. Two principal reasons in common law for granting it:

· Flawed Procedures
· Legal errors by trial judge.

· Incorrect jury instructions 

· Incorrect evidentiary hearings.  

· Attorney misconduct

· Jury tampering 

· Jury misconduct

· Flawed Verdict
· Newly discovered evidence

· Jury verdict contrary to the “great weight” of evidence 

· Time: Motion must be filed no later than 28 days after entry of judgment.
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Lind v. Schenley Industries (1960)- new trial for flawed verdicts no granted based on judged opinion, must be based on complicated law. Not complicated here. 
· F π filed suit against employer for beaching promise to increase pay and share of commissions. ∆ moved for JMOL under 50(a). The trial judge granted a new trial because he considered verdict against great weight of the evidence. 

· Timeline:

· Trial & JMOL Motion by ∆ under 50(a)

· Jury verdict in favor of π

· Post-trial Motions by ∆

· 50(b): Renewed JMOL

· 59(a): In the alternative, new trial (50(b)(2)).

· Trial Judge ruling on Post-Trial motions

· 50(b): Renewed JMOL granted for ∆.

· 59(a): Conditionally grant new trial motion (50(c)(1))

· Appeal by π

· Court held that the judge abused his discretion by granting a new trial. 

· RULE: Where a trial is long and complicated and deals with a subject matter not lying within the ordinary knowledge of jurors a verdict should be scrutinized more closely by the trial judge than is necessary where the litigation deals with material which is familiar and simple, the evidence relating to ordinary commercial practices. 

b. Here, it was simple and easily comprehended by any intelligent layman. 

· Dissent: The majority thinks the trial judge usurped the function of the jury. I think it is we who are impinging upon the function and discretion of the trial judge in a way that is serious, regrettable and without precedent in this court.
The Jury is in a blackbox
· We cannot control a jurys deliberations. We can only control the instruction. How they interoperate it, is their ultimate choice. 

· See Petersen

Peterson v. Wilson (1998)

· π was a grant director at TSU and he was arbitrarily terminated for refusing to follow unauthorized orders to grant funds. The jury found for π. Four months later, the court granted a new trial on its own (sua sponte) based on comments jurors made to the court after returning the verdict that jury completely disregarded the Court’s instructions. 

· Timeline:

· Trial #1

· Jury Verdict for π

· Court grants new trial b/c jury misunderstood the instructions

· Trial #2

· Jury verdict for ∆

· Appeal by π

· RULE: Under the Federal Rules of Evidence (FRE) Rule 606(b) a court may not impeach a jury’s verdict based on the judge’s belief that the jurors misunderstood the court’s instructions. 

· Rule 60

· SAYS THERE IS PRECIDEN THAT COLLECTING INFO AFTER WEATHER THE APPLIEDT EH LAW CORRECTLY Iis strictly PROHIBITED.. THEREFORE OVERTURNED. 
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Renewed JMOL/ New Trial Rule 50(b)/ 59(b)

· No later than 28 days after entry of Judgement

Rule 60(b): Relief From Judgment (a/k/a Motion to Vacate or to Reopen)
(b) Grounds for Relief from a Final Judgment, Order, or Proceeding.
On motion and just terms, the court may relieve a party … from a final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b); 

(3) fraud … misrepresentation, or misconduct by an opposing party; 

(4) the judgment is void; [ie no jurisdiction]
(5) the judgment … is based on an earlier judgment that has been reversed or vacated; … ; or 

(6) any other reason that justifies relief.  

Timing to vacate: Made within reasonable time. No later than a year if motion is based on:

· 1-Mistake

· 2-New evidence, or

· 3-Fraud

· Bateman v Us Postal service- Excusable Neglect

· π did not timely submit a summary judgment motion but asked ∆ to delay theirs because π needed to leave to African on family emergency. π asks the court to grant a new trial for his excusable neglect. They SAID NO UNLESS the court directed them too.  He didn’t notify the court.. and then took 14 days once back to respond to the courts notice of summary judgement.. said this was because he was trying to catch up on everything…. Batemans rep didn’t designate anyone to handle things while he was gone. 

· Bateman rep filed for a retrial based on 60(b)(1).. was denied. Higher court overturns. Saying:
1. Neglect is excusable on the basis of four factors:

a. (1) The danger of prejudice to the opposing party.

b. (2) The length of the delay and its potential impact on the proceedings

c. (3) The reason for the delay

d. (4) Whether the movant acted in good faith

Applied to this case:

· (1) Minimal, would just have to schedule another trial date. 

· (2) Length of delay minimal, 12 days. 

· (3) Reason for delay was weak because should have delegated to someone else.

· (4) No bad faith. 

· TOOLE v. BAXTER HEALTHCARE CORP: Newly Discovered Evidence.

· π got breast implants from ∆ manufacturer. After several years, experienced symptoms and sued ∆ and was awarded damages. ∆ argues on appeal that judgment against it should be reversed based on intervening scientific and legal development relating to breast implants. 

· The court elaborates on test for new evidence. Court held that science changes all the time and to reopen the trial determination of scientific truth runs squarely into fundamental principles of equity. 

· Test under Rule 60(b): New Evidence:

a. Evidence must be newly discovered since the trial.

b. Due diligence on the part of movant to discover the new evidence must be shown. 

c. Evidence must not be merely cumulative or impeaching.

d. Evidence must be material. 

e. Evidence must be such that new trial would probably produce new result. 

APEALS

Typical US Court System: 

· Trial Courts: One Judge w/ Jury

· Goals: Find Facts, and apply law to facts. 

· Intermediate Courts of Appeal: 3 Judges (chosen from a larger pool)

· Goals: Correct errors below, announce rules

· Highest Court of Appeal: 5,7 or 9 judges

· Announce Rules, correct errors below

An Appeal is not a new trial!!

· No New Evidence

· No New Issues

· Arguments may be phrased differently than at trial, or rely on different authorities, but the appellate court may disregard totally new issues. 

· Exception: Appellate court may affirm on any basis supported by the trial record, even if it relies on different legal theory

· AKA they can have someone still win but for a different one of their arguments. 

· Exception:  Subject Matter Jurisdiction (SMJ) may be raised for first time on appeal

WHEN IN TRIAL COURT, PRESERVE THE RECORD (By raising it) FOR APPEAL
–Introduce at trial anything you may want on appeal

–Do not sandbag
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Standards of Appellate Review:
· Clear Error
· For factual findings
· Court of Appeals defers to trial court unless error is unmistakable.
· Abuse of Discretion

· For judgment calls with a range of correct answers

· Court of Appeals defers to trial court unless it “abused” its discretion by going beyond acceptable range.

· De Novo

· For purely legal questions with only one correct answer

· Court of Appeals gives no deference to trial court decision

Only “Aggrieved Parties” May Appeal

· Adverse Judgment=aggrieved

· Won, but disliked trial court’s reasoning=not aggrieved

Time for Commencing Appeal:

· Federal Rule of Appellate Procedure 3(a)—An appeal permitted by law as of right from a district court to a court of appeals may be taken only by filing a notice of appeal with the district clerk within the time allowed by Rule 4. 

· Federal rule of Appellate Procedure 4(a)(1)(A)—In a civil case, [subject to some exceptions], the notice of appeal required by Rule 3 must be filed with the district clerk within 30 days after the judgment or order appeals from its entered. 

The Final Decision Rule

· General Rule:  A final decision “ends the litigation ... and leaves nothing for the [trial] court to do but execute the judgment.” 0 Catlin v. US, 324 U.S. 229, 233 (1949) 
· THIS IS A FINAL JUDGEMENT. Really done in the trial court. Now you can appeal. If not done yet you don’t get to appeal. 
· “The [US] courts of appeals … shall have jurisdiction of appeals from all final decisions of the district courts…” 28 U.S.C. § 1291

Peterson v. Wilson

· P was this because it couldn’t appeal the decision for a new trial because decision wasn’t final. SO in this case it makes it seem like the law is inefficient.. but it is not. Because otherwise we would have piecemeal appeals and it would take forever and tons of legal resources to finish every case if we had a piecemeal model. 
Interlocutory Appeal: Appeals for decisions that were not final. Aka appeals that are incorrect. 
Exceptions to the Final Decision Rule

· Partial Judgment (multiple claims or parties)

· Rule 54(b)

· EG Norton v Snapper.. when there was breach of warrenty and product liability.. theres no breach of warrenty the judge says but we continue on the trial for product liability.. if under the trial found under 54b.. then they could enter into an appeal for the breach of the warranty. You can do that while they are working on other stuff. 

· Special Statutes 

· e.g. preliminary injunctions under 28 U.S.C. §1292(a)(1)

· Certified Question 

· 28 U.S.C. §1292(b)

· There may be statutes can be appealed when they are interlocutory…
For ex injunctions can be.. 

· Trial court can certify a question.. and let it be appealed. From the court of appeals perspectives.. trial judge take a best guess, maybe there wont be an appeal. If it is, we will look at it hen. 

· Class Certification

· Rule 23(f)

· Collateral Order Doctrine

· Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949)

· Creature of case law. Every once in a blue moon.. that is the kind of order you can appeal even if its interlocutory.. 

LIBERTY MUTUAL INSURANCE CO. v. WETZEL
Plaintiff was suing for sexual discrimination. Plaintiff moved for summary judgement… granted summary judgement just on the liability issue.. Brief Fact Summary. SO THIS STANDS FOR NO INTERLOCKUTORY.. 
IN the tiral court.. the hardest descion was decided… weather there was liability for sex discrimination or not… But not for the damages.. injunctions.. and damages… the intermediate court of appeals shouldn’t have ruled on it. Then goes back to the TC after the supree court said its not done.. The Petitioner, Liberty Mutual Insurance Co. (Petitioner), appealed a District Court’s holding to the United States Court of Appeals without the appeal being procedurally sound.
· What about 54b.. that says some subset of issues may be applied? The 54b idea is just for when you have multiple parties and multiple different claims… this was just finishing a remedy as part of one claim. 
· Is this a certified question…? 1292bThe TC can send a certified.. however, there was no procedure for a final judgement.. turns out the supreme court says it wasn’t. 

Were the Supreme Court to sustain the procedure followed in this case, it would be condoning a practice where a district court in virtually any case might enter an interlocutory appeal on the question of a defendant’s liability and the defendant in turn, would be permitted to appeal to the court of appeals without satisfying any of the Congressional requirements required of him. The judgment of the Court of Appeals was vacated and the case remanded with instructions to dismiss the Petitioner’s appeal.
IN THIS CASE… there was an advantage to some efficiency to just enter into a judgement now.. if you appeal before finality.. we wont bali you out later….

Time for Commencing appeal

· Federal Rule of Appellate Procedure 3(a):

· “An appeal permitted by law as of right from a district court to a court of appeals may be taken only by filing a notice of appeal with the district clerk within the time allowed by Rule 4.”

· Federal Rule of Appellate Procedure 4(a)(1)(A):

· “In a civil case, [subject to some exceptions], the notice of appeal required by Rule 3 must be filed with the district clerk within 30 days after the judgment or order appealed from is entered.”

The deadline for filing a notice of appeals. And the courts don’t have mercy if you are a day late. Plenty of attorneys who have been sued for filing a late notice of appeal. 

Ground for Reversal

· Reversible error occurred in trial court; Anderson v. Bessemer City and 
· The error was not “harmless”  (i.e., it could have affected the outcome)

· Harnden v. Jayco, Inc.
ANDERSON v. BESSEMER CITY: π suing ∆ for employment discrimination based on sex. The trial court heard testimony and held for π reasoning that she was better qualified than the man hired, male committee members were biased, asked biased questions, etc. ∆ appealed and appeals court reversed. This court reversed the appellate court’s decision and held for the same ruling as in trial court. 

I. Clear error: Definite and firm conviction that mistake has been committed. In order to find clear error, compare evidence at trial to factual finding. If there is no evidence at all in support of that finding, then clear error has occurred. 

II. RULE: If the ruling is not clearly erroneous, the appellate court cannot reverse. 
III. When there are two permissible views of the evidence, the factfinder’s choice between them cannot be clearly erroneous. 
RULE 61: Error was not “harmless” (i.e., it could have affected the outcome)

HARNDEN v. JAYCO, INC: π sued ∆, RV retailer, for beach of implied and express warranty. ∆ provided an expert report prepared by an employee Jayco moved for summary judgment and it was granted. π appeals saying that the expert report was not submitted properly as required by Rule 56. The court admits that it was not submitted properly but properly submitting it would lead to the same result, summary judgment. π knew about this report and had opportunities to contest it in trial court but did not. Therefore, the court found this to be harmless error. 
· RULE: Error is considered harmless if it does not affect any partys substantial rights. 
PRECLUSIONS

Definition: A person is precluded from re-litigating certain things if there has already been one fair opportunity to litigate.

· Preclusion comes from the common Law Traditions

· Where do you put the preclusion argument? In the answer…

· Look at 8c.. 
Two types of Preclusion

· Claim Preclusion

· Someone is precluded from asserting a claim in a subsequent lawsuit

· f/k/a “res judicata” or “bar” or “merger” or “the rule against splitting claims”

· this is a shield

· Issue Preclusion

· Someone is precluded from contesting particular issues in a subsequent lawsuit

· f/k/a “collateral estoppel”

· this is a sword and sheild

· When do we have Preclusion?
· Identical claims are precluded

· Wholley unrelated claims are not precluded  

· Different facts.. different issue.. different everything. 

· Gaining no efficiency if we did preclude. 

· Arguably unrelated claims.. 

· Eg Ison Case—THE SAME THEORY
· Plaintiff suing defendant over property damage to a car as a result to his car. Second lawsuit was about the personal injuries that he suffered forom the car crash. 

· Easy to see how these two are related together. The legal theory in both is negligence. The duty to drive safely is going to be the same in both. However, this would be different witnesses, different causation questions.. conceivably.. lawsuit #1.. is a short trial.. and the negligence is a longer trai. 
· Was this the same UNDERLYING TRANASACTION? In this case the court said it was. 
Elements of Claim Preclusion

· A claim is precluded in Lawsuit #2 when:

· It is the “same claim” asserted in Lawsuit #1; and

· The claim is asserted by the “same claimant against the same responding party” ; and

· Lawsuit #1 resulted in a “valid” and “final” judgment “on the merits”
· “Could have” been asserted”

· Factually and legally possible to litigate first time. 
· “Should have” been asserted

· In some jurisdictions: arises from the same “transaction”
· In some jurisdictions: arises from the same “cause of action”
· Precise meaning of “cause of action” varies

· In general, a “cause of action” usually mans a law that gives a person the right to sue. 

· For preclusion, one shorthand can be “legal theory” 

Transaction Approach: Focuses on event (MAJORITY)

· Claims arise from the same set of facts

· Asks whether the claim asserted in the second lawsuit arose out of the same underlying factual situation as the first. 

· Variations:

a. Transaction or occurrence; series of transactions or occurrences 

b. used in Restatement, Federal Courts, and a majority of state courts. 

Cause of Action Approach: Focus on Legal Theories (MINORITY)

· Claims represent the same cause of action

· Variations:

a. Identical elements; claims involve the same “primary rights”; Evidence for elements in Lawsuit #1 would prove all elements in Lawsuit #2.

b. Used in minority of state courts. See Frier. 

When are the parties the same?

· Claims are between the “same parties” when:
· Claim in Lawsuit #2 is asserted by the same claimant as in Lawsuit #1 against the same defending party as in Lawsuit #1

· Includes persons in privity with those parties
When are parties in Privity? Those that stand in the shoes of earlier litigants… NOT ON TEST. 

· Each jurisdiction may have its own approach to deciding when parties are “in privity” with earlier litigants

· Federal court examples of preclusion by parties in privity in Taylor v. Sturgell, 553 U.S. 880 (2008):

· Successor in interest to party in earlier suit

· Agreement to be bound by earlier result

· Adequate representation in earlier suit (e.g., trustee)

· Party assumed control of earlier litigation (e.g., insurance)

· Special statutory systems (e.g., bankruptcy)

· Parent suits for child.. child cant later sew again.. 

Judgement on the first lawsuit must be valid and final and on the merits.. 

· Same claim

· Same parties

· Judgment that is:

· Valid

· Final

· On the Merits

What is a Valid Judgement? 

· “Valid” does not mean “correct”

· “Valid” means Court #1 had power to bind the parties to the dispute

· Personal jurisdiction over the parties (required under preclusion law of all states)

· Subject matter jurisdiction (varies under preclusion law of different states)

What is a final judgement? 

· “Final” = trial court has entered final judgment (as opposed to pretrial or interlocutory order).

· Related to the “final decision” rule of appealability.

· SAME AS FINAL DECISION RULE AT APPEALS. IF FINAL ENOUGH TO APPEAL, FINAL ENOUGH TO BE PRECLUSIVE. 

· If someone files two cases in different courts.. may be a strategy thing… but usually one of the courts will stay.. and then sometimes they will kick it over to someone else who is hearing the court. 

ON THE MERITS: A decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits.

c. YES-on the Merits:

i. Court enters judgment on jury verdict

ii. Court reaches judgment in bench trial after reaching findings of fact and conclusions of law.

iii. Summary judgment 

iv. Judgment as a matter of law

v. Dismissal for failure to prosecute or violation of court rules: 16(f) or 41(b). 

d. 12(b)(6) Failure to State a Claim:

i. Rule 41(b): Unless a dismissal order states otherwise (i.e, judge doesn’t say “not on the merits,”i.e., without prejudice), a dismissal operates as adjudication on the merits—except one for lack of jurisdiction, improper venue, or failure to join a party under Rule 19. 
· Lack of PJ—12(b)(2)

· Improper Venue—12(b)(3)

· Failure to Join Required Party—12(b)(7)

ii. “With prejudice” meaning precluded

iii. “Without prejudice or “with leave to amend” meaning not precluded. 

FRIER v. CITY OF VANDALIA: π brought suit against city for replevin when his cars were towed on the street. The trial court concluded that the City properly took cars into possession to remove obstructions to the street and denied to issue a writ of replevin. 

iv. Plaintiff’s legal theories:

· Lawsuit #1: Replevin—You have unlawful possession of my car. (State law of property)

· Lawsuit #2: Due Process—You do not provide adequate hearings for the owners of towed cars (Federal constitutional law). 

v. The court holds that π is precluded from bringing the due process theory because he was free to join one the due process theory with the replevin theory. 

vi. RULE: One suit precludes a second “where the parties and the cause of action are identical.” Causes of action are identical where  the evidence necessary to sustain a second verdict would sustain the first, i.e, where the causes of action are based upon a common core of operative facts. 

vii. MINORITY OPINION
GARGALLO v. MERRILL LYNCH, PIERCE, FENNER & SMITH: ∆ initially filed suit against π for unpaid debt. Then π counterclaimed against ∆ alleging ∆ caused his losses through negligence, misrepresentations, etc” and that the firm had violated Federal Securities Law (a federal issue). The state court dismissed π’s counterclaim “with prejudice” for refusal to comply with ∆’s discovery requests and the court’s discovery requests. π then filed suit in federal court against the executive of Merrill Lynch, Larry Tyree. The district court dismissed the claim with prejudice saying it was precluded through the state court. The court reversed the district’s courts decision. 
· π’s claims may not be given preclusive effect in a subsequent federal court action asserting those claims because Ohio courts would not give claim preclusive effect to a prior final judgment upon a cause of action over which the Ohio court had no Subject Matter Jurisdiction. 

· RULE: When a claim has federal exclusivity, cannot be given preclusive effect in a state court even if judgment was given on the merits (jurisdictional).

12b6.. can be on the merits.. but 
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ISSUE PRECLUSION
- An issue can be precluded if its already been proven.

- Issue preclusion can be partial or total. 

- This is the sword in a case. – when someone gets hit by a car and sued the driver. The driver also hit a house. The car driver was negligent in the suit against the other driver. You can use this now to say that there is summary judgement on the case. 

When something has been satisfied in a previous case, you can use that issue outcome in your case, showing 

Elements of Preclusion

 A party may be precluded from relitigating an issue in Lawsuit #2 when:

1.It is the “same issue” decided in Lawsuit #1; 

2.The issue was “actually litigated and decided” in Lawsuit #1; 

3.Lawsuit #1 resulted in a “valid” and “final” judgment;

4.The decision on the issue was “essential” to the judgment in Lawsuit #1;

5.The precluded party had adequate opportunity and incentive to litigate the issue in Lawsuit #1.

–[In a minority of states, but not federal courts (Parklane):  the party benefitting from preclusion must have been a party to Lawsuit #1 (“mutuality” requirement).]

Do we have the same issue? 

· An “issue” is a case-specific decision regarding facts or the application of law to fact.

–Decisions announcing pure rules of law that go beyond the instant case become precedents, applicable to all future cases via stare decisis.

· When something has been decided criminally, it is a without a reasonable doubt standard vs a preponderance in a civil. So a criminal non-finding doesn’t necessarily mean a preclusion in civil. But a positive finding would. 
What does it mean to be Actually Litigated and Determined? 

· Bench Trial

· Written findings of fact.  

· Rule 52(a).

· Jury Trial

· Special Verdict

· Rule 49

· General Verdict

Illinois Central Gulf .RR v. Parks

· Jessie and Bertha Parks were involved in an accident with ∆ railroad. Bertha sued for injuries and Jessie for loss of consortium. The plaintiffs claimed RR was negligent. RR denied negligence and asserted Jessie’s contributory negligence as an affirmative defense. Bertha won $$ and Jessie lost in trial court, showing that RR was negligent.  Would it have been possible to package both trials together? Yes. Would it have bene possible to package the claims together ?Yes.. this was a case when t2 were in a train crash. And they each sued the railroad.. but on the

· Lawsuit #1.. was about the harm to the wives person.. 

· Lawsuit #2.. were what what happened to the guy for loss of consortiusm… 

· Could have brought.. Yes.. Should have.. this is a judgement callt hat states look at differently… 

· Claim preclusion

· If they use the tranasactiona pproach.. should have been precluded. 

· If using the cause of action.. can be a different lasuit. Indiana follows this. 

· Was there issue preclusion? 

· Court held that contributory negligence was not actually decided. *Jessie could use the negligence claim against RR because that was actually decided. 

· The issue was not precluded just because Jessie lost on consortium claim because he could have lost on some other reason, not merely because he was contrib. neg. 

Was the judgement Valid and Final?

· Same as for claim preclusion

· Valid = Court #1 had jurisdiction

· Final = Lawsuit #1 is completely finished in Court #1

· Same standard as for appeal ability

Rule 54. Judgment; Costs

(a) Definition; Form. “Judgment” as used in these rules includes a decree and any order from which an appeal lies. A judgment should not include recitals of pleadings, a master's report, or a record of prior proceedings.

(b) Judgment on Multiple Claims or Involving Multiple Parties. When an action presents more than one claim for relief—whether as a claim, counterclaim, crossclaim, or third-party claim—or when multiple parties are involved, the court may direct entry of a final judgment as to one or more, but fewer than all, claims or parties only if the court expressly determines that there is no just reason for delay. Otherwise, any order or other decision, however designated, that adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties does not end the action as to any of the claims or parties and may be revised at any time before the entry of a judgment adjudicating all the claims and all the parties’ rights and liabilities.

Was it Essential for the Judgement? 
· Yeazell & Schwartz Teacher’s Manual:  “This topic is, at one level, a curiosity not worth a lot of time.”.. its important that it was actually litigated and debated… not really sure it is doing any extra work…… that isn’t takenc are of in Adequate opportunity and incentive.. 
· Closely related to other elements

· “actually litigated and determined”

· “adequate opportunity and incentive”

· Restatement (2nd) of Judgments §27, comment h

· Decisions on non-essential issues “have the characteristics of dicta”

Was the Issue decided ESSENTIAL?

· Restatement of Judgments §27, cmt. i

· “If a judgment of a court of first instance is based on determinations of two issues, either of which standing independently would be sufficient to support the result, the judgment is not conclusive with respect to either issue standing alone.”

Similarly to essential… Did the parties have an essential opportunity and incentive to LITIGATE

· The precluded party (precludee) must have had “adequate opportunity and incentive” to litigate the essential issue to a valid final judgment in Lawsuit #1.  

· The person needed to be able to fight a lawsuit. And fight it hard. 

· Why is the incentive part important? Because there may be a certain fact that is more important to another person.. it may be low stakes to find negligence for a car insurance company that is just trying to get the car damages covered. But say someone was injured and wasn’t a party to the suit.. well the original person didn’t have a huge incentive to pusht hat they werend negligent because it was a small claim.. and now with a bodily injury issue.. all the sudden the stakes are much higher. 

· Includes persons in privity with that party
Who may issue Issue preclusion Against Whom? (MUTUALITY)
· In all jurisdictions, the precluded party (precludee) must have been party in Lawsuit #1  

· Rules vary on whether the party asserting issue preclusion (precluder) must also have been a party in Lawsuit #1.

· “Mutual” issue preclusion (older rule):  Precluder must have been party to Lawsuit #1

· “Non-mutual” issue preclusion (new rule): 

· Precluder not required to have been party to Lawsuit #1

 Blonder-Tongue: Patent Holder sued a company alleging infringement but the court found π’s patent invalid. π then tried to sue another company for infringement but ∆ used preclusion. Court held because efficiency, consistency, and finality were furthered by non-mutual issue preclusion, it was ok. This case abandoned the mutuality requirement. 
PARKLANE HOISERY CO. v. SHORE: Shore brought an action against Parklane alleging that its officers, directors, and stockholders had issued materially false and misleading proxy statements in connection with a merger. Parklane was previously sued by SEC for the same misleading proxy statements. The court allowed the use of offensive preclusion. 

· Joinder (efficiency): The court justifies the use of offensive preclusion by saying that Shore did not have an opportunity to join as a party in the previous lawsuit. 

· Fairness: It is not unfair to allow Shore to use offensive preclusion because Parklane had adequate incentives to defend themselves properly in the prior sit because its foreseeable that subsequent private suits would follow a government action. 

· Consistency: Judgment is not inconsistent. 

· There are no procedural opportunities available here that were not available in the previous action that would cause a different result. 

· RULE: Offensive nonmutual issue preclusion should be allowed when the precluder was unable to join in the prior lawsuit, it would not be unfair to preclude the party because they had a full and fair opportunity to litigate, and if all prior judgments were consistent against the precludee. 

Why (offensive non mutual) issue preclusion is discretionary… 

· Scenario A… 

· Mass tors. 50 plaintiffs.. 50 trials.. same defendant.. negligence… involving a train accident.. 

· In lawsuits 2-50.. all plaintiffs get  to use offensive issue preclusion… 

· Scenario B.. 

· Lets say Defedend (railroad) wins… 

· Then 2-25.. they win.. butbecause they have different plaintiffs.. the railroad cant use defensive issue preclusion… 

· Defedent has to fight these claims one at  time.. 

· Lawsuit #26.. plaintiff win… 

· Lawsuits 27-50.. all the other plaintiffs can then claim issue preclusion as a soward.. 

· This one is hard.. bc maybe lawsuit 26 was a fluke. \

· SO for this reason….. the judge has a DESCRETION.. to not allow to preclude.. doesn’t have to….. so that’s how that works.. 

· Don’t have to have the same aprties.. but if there is specific situations where that seems unjust.. then the court doesn’t have to do it… 
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INJUNCTIONS

Distinguish among injunctions:

–Final (Permanent) injunctions

–Preliminary injunctions

–Temporary restraining orders

Only Judges may issue injunction

 Seventh Amendment: “In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.”
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Whats in an injunction? 65(d)

· Its supposed to describe.. what acts are restrained, and what acts are required…. 

· What happens if you don’t follow an injunction? 

· This is contempt of court… there are all the penalies that come with that. Jail time.. fines.. etc. 

· You need to have a process server.. to give one notice.. of an issue’

Rule 65(d)

(d) Contents and Scope of Every Injunction and Restraining Order.

(1) Contents. Every order granting an injunction and every restraining order must:

(A) state the reasons why it issued;

(B) state its terms specifically; and

(C) describe in reasonable detail—and not by referring to the complaint or other document—the act or acts restrained or required.
(2) Persons Bound. The order binds only the following who receive actual notice of it by personal service or otherwise:[order a process server..]
(A) the parties;

(B) the parties’ officers, agents, servants, employees, and attorneys; and

(C) other persons who are in active concert or participation with anyone described in Rule 65(d)(2)(A) or (B)

Preliminary injunction vs. Final Injunction

· FINAL INJUNCTION: AN injunction that happens at the end of a lawsuit.. we call this a final injunction… 

· PRELIMIARY INUNCTIONS.. this PREVENTS IRRPREBALE HARM.. until the end of a trial and a final injunction may be had… 

Final Injunction Timeline

· When Issued

· After trial (or dispositive motion)

· Standard for Granting

· 1.π proves that Δ’s actions were, are, or will be, unlawful [NEED TO WIN ON MERITS]

· 2.π will suffer “irreparable harm” without an injunction

· “Irreparable” = cannot be compensated with an award of money damages

· Alternate phrasing:  “no adequate remedy at [common] law.”

· 3.Balance of equities favors injunction [

· Will injunction help π more than it hurts Δ?

· 4.Injunction is consistent with public interest

· Courts of equity were the conciounce of the community. They are supposed to do right. 

Preliminary Injunction Timeline

· When Issued

· Before trial

· PI decision is adversary proceeding with notice; see Rule 65(a)(1)

· Standard for Granting

· Not in Rule 65; consult case law

· “The standard for a preliminary injunction is essentially the same as for a permanent injunction with the exception that the plaintiff must show a likelihood of success on the merits rather than actual success”

· Winter, quoting Amoco Production Co. v. Village of Gambell, 480 U.S. 531, 546 n.12 (1987)

WINTER v. NATURAL RESOURCES DEFENSE COUNCIL, INC.- balance of equities…case weighted in favor of Defedant
· Facts: Injunction was set to stop the navy frm doing sonar training in SOCAL.. based on the possibility of harming marine life. Lowercourts gave injunctions. Supreme court overturned. 

· Holding

· A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the public interest.
· NEED TO SHOW LIKLEYHOOD OF SUCCESS: The District Court and the Ninth Circuit concluded that plaintiffs have shown a likelihood of success on the merits of their NEPA claim. .. NEPA says the govt needsto release a statement based on activity.. in this case, the govt used a shortcut saying we don’t have to do an invironmental impact statement.. before it does this sonar stuff.. 
· IRREPERABLE INJURY: Court says.. ur frequently reiterated standard requires plaintiffs seeking preliminary relief to demonstrate that irreparable injury is likely in the absence of an injunction. They had only shown a possibility … 
· even if plaintiffs have shown irreparable injury from the Navy’s training exercises, any such injury is outweighed by the public interest and the Navy’s interest in effective, realistic training of its sailors. A proper consideration of these factors alone requires denial of the requested injunctive relief. For the same reason, we do not address the lower courts’ holding that plaintiffs have also established a likelihood of success on the merits.
· The judgment of the Court of Appeals is reversed, and the preliminary injunction is vacated to the extent it has been challenged by the Navy.
The Traditional Test for Injunction per Winter

“A [movant] seeking a preliminary injunction must establish 

1.that he is likely to succeed on the merits, 

2.that he is likely to suffer irreparable harm in the absence of preliminary relief, 

3.that the balance of equities tips in his favor, 

4.and that an injunction is in the public interest.”

9th circuit Law after Winter

A party can obtain a preliminary injunction by showing that 

(1) it is likely to succeed on the merits,

(2) it is likely to suffer irreparable harm in the absence of preliminary relief,

(3) the balance of equities tips in its favor, and 

(4) an injunction is in the public interest. Winter v. NRDC (2008). 

A preliminary injunction may also be appropriate if a movant raises serious questions going to the merits and the balance of hardships tips sharply towards it, as long as the second and [fourth] Winter factors are satisfied.”

ØDisney Enterprises, Inc. v. VidAngel, Inc., 869 F.3d 848, 856 (9th Cir. 2017)

Temporary Restraining Orders

· These are when you don’t have enough time to even get an injunction. 
· These can even be ex parte (without notice).. if there isn’t enough time. Need to make this case. 

· When are you entitled? Same test for Injunction. 

· Also need to show that you need it now. 

When Issued

–Immediately upon filing if desired

–May be without notice and ex parte; see Rule 65(b)(1)

When available

–π would be entitled to PI

–π will suffer irreparable harm unless a TRO is issued before the PI hearing; and

–There are satisfactory reasons not to provide notice to the opponent; see Rule 65(b)(1)(B) & 65(b)(2)

Limitations on TROs

· Movant must explain why notice should not be required

· Rule 65(b)(1)(B)

· Must include expiration date (no later than 14 days)

· Rule 65(b)(2)

· May be dissolved on 2 days notice

· Rule 65(b)(4)

· Bond may be required

· Rule 65(c)  (also applies to PI)

Securing Assets Before Trial Rule 64

(a)Remedies Under State Law—In General. 

At the commencement of and throughout an action, every remedy is available that … provides for seizing a person or property to secure satisfaction of the potential judgment. …

(b) Specific Kinds of Remedies. 

The remedies available under this rule include the following …

• arrest;

• attachment;

• garnishment;

• replevin;

• sequestration; and

• other corresponding or equivalent remedies.

FUENTES v. SHEVIN- Breach of Due process.. needed to have been a notice to the person. WHen we are talking about pre trial injunctions.. we perfer having input on both side.. and there is a point at which it becomes unconsitutional. 
Brief Fact Summary. Two cases involving similar issues of due process considerations were joined. Plaintiffs challenged the constitutionality of prejudgment replevin statutes on the grounds that the denial of notice and a hearing was a violation of their right to due process.

Synopsis of Rule of Law. Prejudgment replevin statutes, which deprive individuals of their property must comply with procedural due process.
Facts. In the first case, Margarita Fuentes (Plaintiff), a resident of Florida, purchased a gas stove and service policy from Firestone Tire and Rubber Company (Defendant), under a conditional sales contract. A few months later, Plaintiff also purchased a stereophonic phonograph from the Defendant. Defendant retains title to the merchandise, while Plaintiff was entitled to possession of the items until she defaulted on her payments. With about $200 remaining to be paid, a dispute developed between the Plaintiff and the Defendant over the servicing of the stove. Plaintiff refused to make payments and the Defendant instituted an action in small claims court for repossession of the stove and stereo. When the Defendant filed that action, it also obtained a writ of replevin ordering a sheriff to seize the disputed goods. Plaintiff then filed suit in a federal district court challenging the constitutionality of the Florida prejudgment replevin procedures under the Due Process Clause
of the Fourteenth Amendment.
The Appellants in the second case filed a similar action in federal district court in Pennsylvania challenging the constitutionality of that State’s prejudgment replevin process. The Appellants in this case also had possessions seized under writs of replevin. In both cases, the district courts considered the Appellants’ challenges to the constitutionality of the Florida and Pennsylvania statutes. The courts in both cases upheld the constitutionality of the statutes. Plaintiffs appeal.
One cannot deprive an individual of his or her property without prior notice and the opportunity for a pre-deprivation hearing.

However, there are extraordinary situations that justify postponing notice and the opportunity for a hearing. Seizure of property without notice or a hearing is allowed in a few limited situations. First, the seizure must be necessary to secure an important governmental interest. Second, there must be a special need for very prompt action. Third, the person instituting the seizure must be a governmental official responsible for determining that it was necessary and justified in the particular instance.

To decide if Due Process Clause mandates a requested procedure, consider:

1.The private interest in avoiding the deprivation; and 

2.The risk of erroneous deprivation under existing procedures, including comparison to the requested procedures; and

3.The government interest in avoiding the requested procedures (including cost)
12(B)(4)—14 DAYS AFTER HEARING FROM COURT OR


 normal 21days in 12a





12(A)(1)(A—21 DAYS








PAGE  
45

