Civil Procedure Short Outline
1. Due Process: Notice + Opportunity to be Heard
Notice: Mullane Test (Constitutional, so all courts) & Rule 4 (just fed courts)

-Mullane Test:


1. Notice must be reasonably calculated to inform (actual if possible but not required)
2. Due process requires good faith reasonable effort at notice; if conditions prevent using method reasonably calculated to inform, then must use method no worse than alternatives (feasible and customary substitutes).


Cases/Facts:



-Mullane: publication ok for unascertainable beneficiaries or knowne one’s w/o
known addresses, but mail req’d for known ben.s  w/ known addresses



-Green: sheriff's posted eviction notices on doors, were taken down by kids. 
Crt: It is not reasonable notice if u know they’re not getting it. Thus, was deficient & were reasonable alternatives that could have been used (mail) 



-Jones: Notice via certified mail on 1st attempt was reas, but once mail returned
unclaimed, not reas to rely on it for notice prior to depriv. of property, bc:
-One actually desiring to inform someone would do more, and
-Doing more (regular mail, posting notice) is feasible & customary.

-Rule 4: How to serve someone with process
i. Options to P and D
1. P can send a service Waiver to D with the summons and complaint.
a. If D accepts, has 60 days to answer, no process $
b. If D doesn’t accept, has 21 days to answer/ must pay service process fees
2. P can properly serve D with the summons and complaint. P pays fees, D 21 days
a. If serving an individual in the U.S., P first must look at RULE 4e
i. Can use a state law method for properly serving OR, can:
1.Deliver it personally, server at least 18/ not party to suit
2. Leave at D’s dwelling w/ some1 of: 
suitable age/ discretion/ lives there
3. deliver a copy of each to an authorized agent 
b. If Serving a Corporation, Partnership, or Association
i. Can use a state law method for properly serving OR, can:
1. Serve by Rule 4(e)(1) for serving an indvd; (follow state law)
2. deliver summons + complaint to any authorized agent 
-Cases/Facts:
-Midcontinent: shows that strict compliance of Rule 4 is necessary. D assets seized, didn’t pay for wood. MC didn’t even send the notice to the right address. Actual notice was insufficient to give a court the jdx.
-United Foods: technical error that didn’t invalidate the proper service of summons
*Can raise improper service of process defense 3 ways:

1.Rule 12(b): Motion to dismiss for improper service of process (b4 judgement)
2.Rule 60(b)(4): Court can order relief from a judgment that is void. (after jdgmnt)

3.Collateral proceeding: E.g., if a plaintiff tries to collect on a default judgment, the defendant can
Opportunity to be Heard:  
-Matthews Test (Goldberg, Mathews, Lassiter):


Three factors to weigh:
1. Private interests that will be affected by the gov’ts action
2. Risk (probability) of an erroneous deprivation through procedures used 
3. Govt. interest that would be impaired if additional procedures were given
+  weighed against the presumption that one should not be appointed  counsel at
government’s expense (Lassiter)

-Cases/Facts


-Goldberg: State distributors terminated welfare benefits b4 a pre-termination hearing.
-Court: weighed three factors. A hearing is nec., but it does not need to be formal. Live hearings allow decision makers to test credibility. 14th amend. @ issue here.


-Mathews: Man’s disabilities benefits terminated w/o pre-termination hearing. 
-Court: Here, a live pre-termination hearing is not necessary. If there is some
alternative way of subsisting (i.e. can still get welfare) interest at stake is not so high.


-Lassiter: Lassiter’s parental rights taken from her in proceeding in trial court. NO representation. 
-Court: adds wrinkle to the Mathews test: adds presumption of physical freedom: if
it’s not your own physical freedom at cost, no right to counsel (case-by-case basis)
-If physical liberty is at stake, automatic right to state sponsored counsel. Per se rule
2. Notice for Provisional Relief: TROs & Preliminary Injunctions
-Preliminary relief requires one meet the substantive requirements and follow rule 65.
-Provisional relief has substantive, content, & procedural requirements.
-Checklist under Rule 65:
-Preliminary Injunction / TRO Requirements:
-Substantive Requirements/ Elements

-Likeliness to succeed on the merits (claims)

-Irreparable harm

-Balance of equities (harm to movant weighed against harm to adverse party)

-Public Interest
-Procedural Requirements 

-Notice (Mullane Standard)

-Security
-Content Requirements for TROs/PIs, from Rules & cases:




1. narrowly tailored =not overbroad
2. clear & unambiguous
-Contents. Every order granting an injunction and every restraining order must:
-state the reasons why it issued; 
-state its terms specifically; and
-describe in reasonable detail the act or acts restrained or required.

-Persons Bound: the parties;
-TRO WITHOUT Notice Requirements:
-Substantive Requirements, Procedural Requirements, Content Requirements (above)

-65B(1)(A) Specific sworn facts on personal knowledge must clearly show immediate
and irreparable injury if wait for adverse party to be heard, and
-65B(1)(B) Movant’s attorney must certify in writing efforts, if any, to give notice or why notice should not be required
*If you didn’t give notice before TRO you must do so after. Adverse party is only bound if they have actual notice. How to give notice is not described. 
-Cases/Facts:

-Winter: enviro researchers (NRDC) requested PI to get Navy (Winter) to stop using sonar for 
-Court: “possibility” of success is not enough, likely to succeed is necessary. 
-Holding: after weighing elements, found that the public interest (National Security) in having a Navy properly trained for warfare out weighed the environmental interests at stake.
-Likely to suffer irreparable harm = key element here. Balancing test is tweeked here, says P must show they are likely to suffer irreparable harm, not just poss. Cts will say if person can prove they will suffer irrep harm, they will use sliding scale on other 3 elmns. 
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3. Pleadings and Preliminary Motions: Plausibility Standard
-Claim: Set of facts that give rise to inference that something happened that  the law will provide a remedy.
-Pleadings (Rule 7): Documents used to state:
-Complaints (original or 3rd party)
-Answer (To any complaint, counterclaim, crossclaim, or 3rd party complaint)
-Motions: An application to court for an order, with a memo in support stating grounds for the motion.
-Rule 8: A short and plain statement of a legal claim showing entitled to relief.
-Plausibility Pleading Standard: What it takes to meet requirements under R. 8 = what it takes to survive R. 12 motion to dismiss for failure to state a claim.
-Ashcroft v. Iqbal Iqbal, arrested after 911 for fraudulent citizenship. Put in max security prison where
guards tortured him. Claimed Ashcroft & Mueller gave orders for muslims to be put in these conditions. Iqbal did not have hard evidence that policy was set by A + M.

-Here,claim only stated legal conclusions: recital of elements of a claim = not enough

Rule: A complaint must be non-conclusory to be considered well pleaded. 
US Sup Crt: there was insufficient factual allegations 



-Iqbal Test:
-Taking all “facts” as true
-And ignoring any “legal conclusions”
- With what’s left, make reasonable inferences and if those inferences lean towards a plausible claim, then the case may go forward (standard is between possible and probable)
(Need specific facts on each element and those specific facts must give rise to reasonable inference those facts may have happened.)
-Judges are to determine which inferences are plausible and which are not by drawing on judicial experience and common sense (very subjective standard, judges will have different ideas of plausibility and what’s reasonable).
New standard (Twiqbal) = “Plausibility Pleading”  
2 RULES form Iqbal:
1. Claim must be between plausible and probable
2. It must be the most plausible explanation
*Use both rules for arguments, different forks
3 Ways to FAIL to State a Claim
1. Too few facts  2. Too many facts (spells out a defense) 3. No such claim exists(legal)
-Swanson v. Citibank : P applies for loan, states house is worth amt, then bank has appraiser go to house, appraises it for way less, gets own appraiser says value closer to P’s estimate. P files suit claiming bank discriminated against her based on race. She appeared at trial pro se.
- Held: Majority states P’s claims meet plausibility standard. 
-Plausibility standard makes a difference in certain cases:
-required to get into somebody’s head (Conspiracy or discrimination) no way to get the facts unless case goes to discovery.
-Relationship between Rule 8 and Rule 9:
-   Rule 9 talks about the exceptions to normal pleading rules, the normal pleading rules are in Rule 8, rule 9 says where a party needs to spell out in more detail or doesn’t need to spell out things in more detail.
-   Rule 9:
-Must state circumstances constituting fraud or mistake with particularity.
-But state of mind may be alleged generally.
-Must specifically state special (unexpected, unusual, disfavored) damages.
4. Drafting Pleadings
-Complaint: (requirements)

1. Identification of parties (Rule 10);
2. Short and plain statement of subject matter jurisdiction (Rule 8);
3. Short and plain statement of legal claim showing entitled to relief (Rule 8);
4. Prayer for relief (Rule 8)
-Service: Complaints against a party not yet in the suit are served with a summons or via a waiver (Rule 4).
-Other papers (Answers, motions, etc.) are served on attorneys/pro se (Rule 5).
- Responding to the Complaint: Preliminary Motions 
– Rule 12 = Pre-Answer & Answer Motions
-Rule 12(b): Delays answer to 14 days after denial motion
-Rule 12(h)(1) – *Use them or lose them: These are defenses must be brought up either all 2gether
in pre-answer motion, or if no pre-answer, in answer (1st substantive filing). If not, it is WAIVED.
· Note: Can also put them in first amended pleading and it will be allowed.
- Rule 12(h)(2) – Failure to state a claim or failure to join Rule 19 necessary party: Can raise these defenses in any pleading, on motion for judgment on the pleadings, or at trial; or
-Rule 12(h)(3) – Lack of SMJ: This defense can be raised at any time 
- Rule 12(e) – Motion For A More Definite Statement: Must be raised in pre-answer motion; delays
answer deadline until 14 days after denial of motion or new complaint.
· Must be made before and only before responding to the pleading
· If granted, plaintiff has 14 days to file more definite statement.
- Rule 12(g) Omnibus Rule – Pre-Answer Motion Rule: Must raise all Rule 12 defenses/ objections in 1st pre-answer motion. whatever isn’t in ur 1st motion must go in answer.
SUMMARY:
1st pre-answer Rule 12(b) motion to dismiss may raise:
-Lack PJ; improper venue; insufficient process or service or process (use or lose):  

  
Rule 12(h)(1):          
if available, must be in the first pre-answer motion, or,
                                      
        
if no motion, in answer (or amendment as of right thereof)
-Failure to state a claim:
  
Rule 12(h)(2):          
can raise in any pleading, on motion for jdgmnt on pleadings, or at trial
-Lack SMJ: Rule 12(h)(3)  can raise at any time.
REMINDER: courts will only look at pleadings and assume all facts are true under:

-motion to dismiss       -motion for judgement on the pleadings
- Answers to a Complaint:
-Timing:
- Rule 12(a)(1): For domestic D, answer due 21 days after service, or 60 days after request for waiver of service, but
· If need more time, party can request an extension of time from both other side and must file Rule 6 a request for an enlargement of time / extra time.
- Rule 12(a)(4): After the denial of the 1st Rule 12(b) motion, deadline extends to 14 days after denial; OR, if a motion for a more def stmnt is granted, then the defendant has 14 days after the new complaint is served.
-Minimum Substantive Requirements for Answer:Rule 8
- Admit, deny, or state lack of sufficient information to form a belief as to truth of each fact alleged in complaint – Rule 8(b) – Failure to specifically deny = admit.
· Statements must be made in good faith + with reasonable investigation.
- All Rule 12(b) defenses unless already waived or asserted by prior Rule 12 Motion.
- All (other) Affirmative Defenses – Rule 8(c). **Exs: SOL, SOF, lack of consideration. 
- Any counterclaims or crossclaims – Rule 8(a).
- If plaintiff did not ask for a jury trial, now is the time (or via written demand within 14 days) Rule 38.
-Kule-Rubin v Bahari Group- -D’s did not admit or deny claims and were therefore seen as
admitting to them (their responses did not meet the Rule 8 requirements)
-Special Matters – Requiring particularized pleading in answer under Rule 9:
- Challenge to capacity to sue or be sued; - Mistake of fraud as a defense; - Etc.
-Affirmative Defenses:
- Goes in answer, D saying even if everything P says is true, doesn’t matter bc D not liable.
- “Avoidance” bc avoids reg. legal effect of claim, rather than challenging existence of claim.
- Must be in Pleading: Those listed in Rule 8(c), including:
· Limitation; · Contributory negligence; · Immunity;    · Etc.
-ON EXAM: Be able to reason why a defense is an AFFIRMATIVE DEFENSE:



-the D is better equipped to demonstrate -it would avoid liability -in rule 8, etc.
- Ingraham v. U.S: Ds did not raise their affirmative defense until after trial, this promotes unfair surprise on part of P, court denied Ds motion to include it bc too late. Here, damages cap was the affirm defense. 
-Rule 11:Policing Representations to the Court 
-Rule 11(b): By signing, filing, or later advocating papers submitted to the court, person certifies …
(1): No improper purpose
(2): Warranted by existing law or non-frivolous argument to change law
(3): Factual allegations supported by evidence,
(4): Factual denials warranted by evidence, 
(Good faith is not a defense because the rule also has an objective element)
-Rule 11(c): 21-day wait to file, can award either party fees, sanctions to deter only
-Before file R.11 motion w court, must give opp side 21 days after serving under Rule 5 to fix
-Business Guides – Law firm did not investigate where the “seeds” were inaccurate
-Kraemer v. Grant County:
-Ps fiance died, his family went to the house after funeral and took all his stuff w.o P knwing
-Lawyer believed that sheriff was conspiring with D to evict P from the house
-No sanctions bc lawyer took reasonable efforts under circumstances (hired investigator)
-Frantz v. US Powerlifting:
- Ps attorneys could not argue that a corp could conspire with its own officers bc SC decided a year earlier (attorneys just didn’t look up the law). $40k in attorney’s fees in filing rule 11 motion granted for D1. Also Rule 11 violation even for single bad claim in complaint
-RULE 11 MUSTs
MUST:   -signature   -substantive requirements 11b  -notice and reasonable opportunity to
respond     -21 days     -no monetary sanctions to a represented party regarding any law
violations (the attorney gets sanctioned instead)   -no sanctions after the claim is gone
-court must explain decision 11c6
-Rule 15 Amending the Pleadings – Must use R. 15 when want to change anything in body of a pleading:
-Ask the court to amend the pleadings, and they will allow when “justice so requires” 
-Ask the court for “A motion for leave to amend”...
-Complaint becomes “First amended complaint”  -Answer becomes “First amended answer”
-Rule 15(a): Amendments before trial
-(1) One free amendment within 21 days of serving pleading, OR within shorter of 21 days after responsive pleading or Rule 12 motion is served.
·If serving complaint, then whichever is filed first, Rule 12 Motion or Answer, have 21 days within which to amend.
-(2) Can amend later (i.e. after 21 day period has passed) by written consent of adverse party or file a motion with the court to give leave to amend.
·Standard: Leave shall be freely given when justice so requires.
·FOMAN standard Given unless (i.e. justice would no so require): Undue delay, bad faith, dilatory motive (delay tactic to harass other side), undue prejudice (discovery over or evidence lost), or futility of amendment (ex: SOL already run).
-(3) Response to amended pleading due within longer original time or 14 days
·14 days to respond to amended pleading where response required, but can’t
shorten 14-day time.

-Rule 15(b): Amendments during trial
-Issue outside pleading tried w.o objection treated as consent to amend;
-If objection, amend unless prejudice (but can cure via continuance);
-Can amend pleadings to conform to evidence but not necessary
-Rule 15(c): Amended pleadings relate back when:
-(A) Permitted by the law that provides the SOL (look to state law); OR
-(B) When new claim/defense arose from same conduct, T or O set forth in earlier pleading:
· New claim based on same events relates back
· New claim based on new events does NOT relate back
· Key: Whether original pleading put D on notice of new claim; OR
-(C) Can change party against whom claim asserted if (B) is met AND within 120 days of filing original complaint (Rule 4(m)), new party:
· (i) Received notice so will not be prejudiced by having to defend; AND
-Notice does not equal service
-Notice can be via shared attorney or identity of interest (below)
· (ii) Knew or should have known they would’ve been named as a D but for P’s “mistake” about proper party’s identity.
-Note: Situations when relation back is irrelevant:
1. If the statute of limitations has already run when the original pleading was filed
2. If want to add new claim and SOL has not yet run on that new claim.


-Test for relating back:



-Same facts, new claim... ok   -New facts, same claim... ok
-New facts, new claim… NOT ok
-Rule 15(d): Supplemental pleading can cover events after filing (with leave of court).
-Barcume v City of Flint:    -First complaint: discrimination in hiring and promotion
-Second complaint: includes sexual harassment charges
·NO relation back: adding new facts that support a new legal theory (if SOL has run)
5. Subject-Matter Jurisdiction
-State Court System v. Federal Court System:
-Only choice:      -State: General SMJ: can hear every case EXCEPT those that must be brought in other crts, 
State only·Family law, probate (suing saying entitled to part of deceased’s estate), etc.
-Federal only: Admiralty, US (or its agencies) party, patent, copyright, bankruptcy, etc.
-If have a choice (have federal question or diversity SMJ), then consider:
-Expertise of bench, Jury pool, Docket backlog or speed, Political leanings of bench 
-SMJ in the Federal District Courts:
-Federal Question:
-Constitution: Federal law must be an ingredient in the case
-§ 1331: P’s case depends on federal law
-Diversity:
-Constitution: One must be diverse from one D
- § 1332: “Complete” diversity & >$75,000 (i.e. $75,000.01+)
-Supplemental:
-Constitution: Claim arising from same “common nucleus operative facts” as “trunk” Federal Question or Diversity claim
- § 1367: Excludes some claims
-Others: Admiralty, cases against US or foreign countries, bankruptcy, patent, copyright, etc.
-Rule § 1331 Federal Question SMJ (Fed. SMJ pursuant to a Fed. statute/constitution – fed claim must be part of P’s well-pleaded complaint):
-Federal law must be (Mottley Test):
-(a) A pivotal element upon which P’s claim depends.
-(b) In P’s hypothetical “well-pleaded” complaint: The minimum allegations of law and fact P must plead to state a claim (Must be in original COA)
-Louisville and Nashville Railroad v. Mottley – Mottley’s in RR accident, RR offers free tickets for life, and
they make a k. Congress passes statute saying RR can’t do this, RR stops, Mottley’s sue for breach of k.
→  In Mottley’s complaint, allege RR breached k, and RR likely respond bc of the statute, so Mottley’s say statute violates 5th amndmnt right, that’s how they get the case to federal court.
-Held: No SMJ in Federal court because the federal issue is not in the “well-pleaded complaint”, instead, it’s an anticipated answer to the complaint.
-Rule: federal question must appear in Ps complaint 
-Complete Diversity:
(1) Citizen (state A) v. citizen (state B)
(2) Aliens on one side only; citizen v. alien or alien v. citizen
-But not if alien is permanent resident alien (PRA) residing in same state as an opponent.
(3) Citizen (state A) v. citizen (state B) can add aliens on either or both sides
-No diversity SMJ over alien v. alien plus a citizen on only 1 side
(4) Foreign state as P v. citizen
-Person: Primary domicile, place in which intend to live indefinitely (at time of filing)
-Factors for determining where domiciled: Where litigant exercises civil/political rights, pays taxes, owns real/personal property, drivers/other licenses, maintains bank accounts, plans on remaining indefinitely.
-Mas v Perry: Ps domicile was MI. She moved to LA and lived there. Court allowed DJx claim against LA landlord because she did not move to LA with intention to live there, so her domicile stayed in MI.
-Corporation: Where incorporated and principal place of business (nerve center)
-Nerve center →  where all the officers are located, HQ
-Hertz v Friend : Hertz’s domicile for DJx purposes was NOT where Hertz did most of business. Rather where corp officers direct, control and coordinate the corps activities/ nerve center. ONLY 1 PLACE.
-Partnership: Every place where partners are citizens (can be many places)
-Bellville Catering: neither party realized that the court did not have SMJ b/c a member of the LLC
lived in the same state as the P.
-the lawyers on both sides have to pay for the burden, have to take the case to State court and
cannot make their clients pay again for a retrial. It was the lawyers fault for not checking. 
-Estate: Where deceased was a citizen
-Insurer: In action against insurer where insured not a D, where incorporated & principal place of business.
-US Citizen Domiciled Abroad: Not alien and not a citizen of a state–stateless; no diversity SMJ.
-Note: Citizenship is where parties live at time of filing: CANNOT MOVE TO CREATE OR DESTROY DIVERSITY (but citizenship can change if a party drops out or is added – If P suing diverse D in Federal Court and P seeks leave to amend to add non-diverse D, court must determine whether to deny motion for leave to amend or dismiss the case). -*Case can only be rmvd for lack of SMJ re: diversity w/i the 1st yr of the case being filed.
- Amount in Controversy:
-Exclusive of interest and costs – cannot include costs in calculation of amount to sue for.
-Amount pleaded in good faith (unless to a legal certainty cannot win >$75k)
-Aggregation rules to reach > $75,000:
-One P can aggregate all their claims against one D.
-One P cannot aggregate claims against separate Ds.
·Unless P brings a single tort claim where joint + several liability is available against mult Ds, the single claim against all Ds must meet amount in controversy, even if each D ends up paying less than what claim was originally filed for 
-Multiple Ps can’t aggregate sep & distinct individ claims, but can share a single undivided right such as: · An undivided interest in property (Ex: 2 people jointly own same property), or
· A shareholder suit for injury to entire corporation
-Note: Burden of pleading and proving federal SMJ rests on party asking federal court to exercise SMJ, but no proof need be offered unless SMJ is challenged.
-Removal and Remand: 28 USC §§ 1441, 1446 & 1447
-Removal:  State Court to Federal Court → REMOVAL
-Who: All Ds must join petition (except on claims lacking SMJ bc they will be separated and remanded back to state court)
·if 1 D lives in state where court case brought, can’t remove.
-Where: To federal district and division in which state court is located
-What: Notice of removal automatically removes the entire case to fed court, if diversity SMJ over case in state court, or if fed question SMJ over claim in state court (must remand claims lacking SMJ)
-When: Within 30 days of formal receipt of 1st paper showing removability (i.e. later becomes removable), but no later than 1 year after filing for diversity SMJ
·UNLESS P acted in bad faith to prevent removal (e.g. lowballing damages)
-How is federal question SMJ determined? Well-pleaded complaint when removal filed.
-all D’s served must agree to removal, and none of the Ds can be a citzn of the state in pending
-Remand:
-Who: Any party can move for remand, and court can remand sua sponte.
-Where: Back to state court from which case came.
-When & Why:   ·Anytime for lack of SMJ       ·After removal fed question case for claims lacking SMJ
·Upon granting motion if it destroys diversity · W/i 30 days of removal for technical reasons
-Notice of removal is NOT a substantive filing so does not affect Rule 12. But usually a party must file a motion to remand.
·Why not substantive filing? Because not asking the court to do anything for you; in deciding 
-Note: Can ONLY remove & remand case if originally filed in state court.
-Caterpillar v. Lewis: P1 from KY. (P2) claim with (D1) kept D1 (KY)  in the case. DC overlooked this
lack of DJx, rejected Lewis’ motion to remand. B4 trial and verdict, P2 settles with D1, so DJx now existed. Finality, efficiency and economy overcome DCs initial error of SMJ.
-Rule: as long as a judgment rendered when fed court has SMJ, then the judgment stands
-“harmless error rule”
Q: Why did Lewis lose motion to remand, and why doesn’t he appeal immediately?



-couldn’t appeal bc it wasn’t end of case yet (fed court rule, only exception is PI)
-Grupo Dataflux v Atlas: case was partnership (alien + citizen) v alien. Even though Atlas’ Mexican
partner left and Atlas only has a TX partner (C v A), Atlas is still a MX citizen because citizenship determined at the time of filing and they did not drop out, only moved
-Rule: citizenship at time of filing sticks with the party though the entire lawsuit
*Caterpillar rules only applies if non-diverse party drops out. 
6. Personal Jurisdiction:
- How to raise argument that trial court lacks PJ over D:
-Direct Attack:
-To raise PJ as defense to prevent judgment in first action
-If D appears in the action, Rule 12 says must raise PJ in first substantive filing with court or waived; cannot raise it later on collateral attack.
-Collateral Attack:
-To challenge default judgment as void bc 1st court lacked jurisdiction by:
·Rule 60(b)(4) motion filed in first case after default judgment; OR
·Opposing enforcement of default judgment; OR
·Filing a new lawsuit that challenged default judgment (Pennoyer)
-Procedure for a PJ challenge:
Burden of Proof:

1. If no hearing treat P’s allegations as true and conflicts in record n P’s favor.

2. Specific PJ: P bears burden of showing purposeful availment/ direction & nexus.

3. General PJ: P bears burden of showing forum is D’s “home.” 
-Document Names & Timing Rules for D to challenge PJ & to appeal:

-CA Court: 
-File a motion to quash summons to challenge PJ.



-10 days to petition appellate court for a writ of mandate

-Federal Court: 
-File Rule 12 motion to dismiss (1st substantive filing).



-Can appeal after final judgement in case  - OR -



Ask for special permission to file interlocutory appeal. 
- General Personal Jurisdiction:
Individual: where they are domiciled or where they are tagged


Corporation: where they are incorporated or where their nerve center is


Partnership: where partners are subject to PJ
    -Tagging individual for PJ:
-Burnham: Man and wife divorce in NJ, she moves to CA, hubby served with papers in CA (“tagged”)
-Held: only looking at general jurisdiction. No specific jdx bc suit is unrelated to his actions in the state.
-Scalia: If personally served in forum, general PJ, unless brought into state by fraud – he is
articulating bright-line rule, good for certainty reasons.
-White adds (Controlling): D’s presence in state must be intentional (i.e. no drugged and
get dragged to state) – probably wouldn’t find being served in airplane over jurisdiction sufficient because not forming contact with state while flying over it.  
(use this for MC, for essay talk about all)
-Brennan (no longer followed): Reasonableness and (weak) purposeful availment both
present where D served while in state 3 days – just historical pedigree of personal tagging rule should not decide constitutional law question; this opinion takes into account totality of circumstances.
    -Home Forum:
-Daimler AG v. Bauman – Argentinian Ps sue MBenz company 
-Held: General PJ over a corporation exists only where it is “at home” (no PJ over corp. by tagging) – only state of incorporation and principal place of business in more cases, though exceptional circumstances may render corporation “at home” elsewhere .
-Ginsburg: Agency needs to be alter ego of the co in order to get PJ over the co through agency
theory. For general PJ the co must have affiliations with the state that are so continuous and systematic as so render them essentially at home in forum state.
-Sotomayor (Concurrence): There should not be PJ, but would also apply reas. test.
    -Nature of contacts:  
    -D’s contacts are sufficiently continuous, systematic and substantial to subject D to jurisdiction as to cause
    of action unrelated to those contacts.
-Perkins: Relocated to state in U.S. from abroad temporarily, the temp. relocation enough for GPJ.
- Specific Personal Jurisdiction: 
-Cause of action “relates to” D’s contacts with forum; D’s contacts subject D to jurisdiction as to cause of action related to those contacts.
-3 part test for Specific PJ:  (make sure to separate each element when doing an analysis)
 

1. Sufficient contacts/ Purposeful Availment 
by which D purposefully availed itself of forum or  Sufficient contacts that D
purposefully directed at forum
 

2. Connection/ Relatedness 
between those purposeful contacts and cause of action
 

3. Reasonableness factors:   

1. burden on D
                           
                    
2. forum State’s interest in adjudicating dispute
                                                   
3. P’s interest in convenient & effective relief
                                                   
4. interstate interest in efficiency
                                                   
5. interstate interest in substantive social policies
1. Sufficient Contacts/ Purposeful Availment:
- Nicastro: British manufacturer sells product through distributor who distributes across US; representatives of the company come to Las Vegas every year for an advertising convention; guy in New Jersey gets fingers cut off from machine, wants to sue manufacturer. -Held: No PJ. 
Issue: Is sale of a finished product through distributor purposeful availment?
·Kennedy 4 – No. D itself must also “target” or “seek to serve” of specific (state) forum.
Availment requires action/physicality, not mere knowledge or hope.
Why? D should be able to protect self from suit in the forum
·Breyer and Alito – Sometimes. To meet purposeful availment prong, D mus either:
a. Meet Kennedy 4 targeting w/ physicality test OR
b. Have sufficient volume of contacts or “something more”



Why? 
· Ginsburg 3 – Yes. Targeting the US is targeting each and every state for sales, and sales
through distributor is forum targeting. Forum where injury occurred is best forum.
- International Shoe: WA statute required taxes for unemployment if you worked within the state. IS was a company out of Saint Louis, but did business in WA – but special business, had several salesmen, no store, only one shoe out of pair, only supplied shoe and k stated ownership transferred to purchaser when shoes shipped out of SL.
-Held: WA has jurisdiction over IS, and articulated minimum contacts test. There is a systematic and continuous contacts between IS and WA, IS benefits from doing business in WA, it would not be very unfair to have IS come litigate in WA.
-Main concern: Relationships among the defendant, the forum, and the litigation.
- Minimum Contacts Test (International Shoe): Must have sufficient minimum contacts, such that subjecting D to suit in forum does not offend notions of fair play and substantial justice. The test asks whether quality and nature of D’s activity is such that it’s reasonable & fair to require them to conduct defense in that state.
- Purposeful Availment and Commerce:
-Asahi: Taiwanese manufacturer (Chen Sing) indemnifies Japanese manufacturer (Asahi) in CA after product defect from Asahi’s product, causes guy’s motorcycle in CA to blow up – there were strategic reasons for Chen Sing filing in CA.
-All justices agree – under the reasonableness factors, it is unreasonable under WW to hear case between foreign Ds regarding indemnification in CA
-Justices disagree over – is putting something into stream of commerce purposeful availment?
· O’Connor 4 – Stream of commerce plus “targeting” forum is necessary – intent to serve the U.S. market.
· Brennan 4 – Stream of commerce plus “awareness” of end forum sufficient.
-But ALL justices require BOTH purposeful availment and reasonableness factors to weigh in favor of PJ, so no PJ here.
2. Reasonableness:
- WW Volkswagon – (Narrows reach of PJ after IS) Dealer in only NY sells car to family, family moves to AZ, on drive there gets into car crash in OK, car catches fire, mother and son get severe burns. 
-Held: Foreseeability is not focused on the use of the product, but rather the foreseeability that the defendant might be haled to that state. 
-WW Test: Minimum contacts test rests on (a) fairness and (b) federalism
-Fair/Reasonable Factors:
1. Burden on D
2. Forum state’s interest in adjudicating dispute
3. P’s interest in convenient and effective relief
4. Interstate interest in efficiency
5. Interstate interest in substantive social policies 
-Federalism: Minimum contacts must be caused by D reaching out to “purposefully avail” itself of, and benefit from, the forum.
-Must be foreseeable to D that will be haled to forum’s courts, to allow D to structure conduct to control where can be haled.
-Rationale: If person had no contact in forum, then not foreseeable that they will be haled to that forum, and D should be able to control to some extent what states they will be haled to
Personal Jurisdiction on the Internet:
-Website does not equal general PJ everywhere because no purposeful availment everywhere

-Note: Clickwrap agreements to venue selection clauses generally enforceable
-By statute, Internet service provider (ISP) not liable for subscribers’ postings.
Boschetto v. Hansing:  P bought a car on eBay from the D. D lied about car in posting
-Issue: does CA have PJ over the D?
Court: The first prong of test (purposeful contact) was not satisfied, this was just a one shot/ isolated/ single contact with the forum. Therefore, insufficient for purposeful availment. 
-Constitutional 3 Part Test: 
1. Purposeful Contacts
a. Here, Boschetto fails the first element bc there is just 1 contact w/ CA and it was not purposeful. (1 is not enough, but a substantial volume would be enough, but 2 was enough in Louisiana…. So likely more than 2.)
b. A single contact w/ a state is enough for there to be purposeful availment/contact when it was one act that creates a substantial connection (ongoing obligations)
-Process for Federal Court Specific PJ:

-start w/ State’s Long arm statute

-Rule 4(K)(1)(A) (does the state court down the street have jdx? If so, that Fed court does too

-constitutional test
-*Burden of Proof for 3 prong test:  P has to prove 1 and 2, D has to prove 3 if P shows 1 and 2. 
- Intentional Torts and PJ (Do this analysis instead of 3-part test for purposeful availment):
-Walden v. Fiore: This couple returns to U.S. from South America with a suitcase filled with cash. Said professional gamblers, when landed at Atlanta, TSA was alerted about them, TSA guy (D) seized cash, couple flew back to home in Nevada. D wrote fake affidavit saying they had probable cause. Ps file claim in Nevada. 4th amendment seizure and pursuit forfeiture without probable cause. 
-Held: PJ does not exist in Nevada because: 
-Foreseeability victims harmed in Nevada not enough; 
-victims made physical contact with state, not D; 
3. Relatedness:
-Bristol-Meyers:  
-Need a direct connection between P’s claim and D’s contacts with the forum. 
-Claim must arise directly from or relate directly to D’s contacts with the forum.
-Bristol Case or Plavix Case:  Ds were a drug manufacturer. Ps were over 600 people from all over
the states. Ps filed class action in CA. Petition for writ of mandate (asking order form the appellate crt to order the TC to quash the summons)
-Court considered the non CA plaintiffs separately than the CA residents. 
-Concerned with RELATEDNESS element in personal jurisdiction 
-Ps were able to show relatedness to D, but not able to show relatedness of D to the forum.
Insufficient:   -that D has purposeful contacts w/ CA
-D is facing identical claims in CA court already  -it is reas not burdensome to hale D to CA
What IS enough/ SUFFICIENT? -We don’t know. Maybe: Prescribed or made drug in CA?
-Waiver of Due Process Protections and Personal Jurisdiction (PJ):
-PJ law emanates from constitutional rights:
-State sovereignty, federalism, right of state to govern people and things within it
-Due Process, fair opportunity to be heard and notice could be haled to forum.
-Waiver of Constitutional right must ordinarily be knowing, intelligent and voluntary, yet under Carnival Cruise, can waive PJ protections by forum selection clause
-Test – only limits on waiver:
1. Fundamental unfairness (fraud?) OR
2. Extreme inconvenience (foreign country?) OR
3. Essentially local dispute
-Carnival Cruise:  Bought cruise ticket, slipped and fell, ticket stated must file any claims in Florida.
-Held: Have to sue in Florida, P waived their PJ rights, clause was not fundamentally unfair, extremely inconvenient, or was it an essentially local dispute. If passengers could sue the cruise line anywhere that would put a huge burden on the cruise line because people from all over the U.S. go on cruises – this reasoning has a lot to do with making things more convenient for the courts.
7. Venue:
-Flexible tool to allocate business of courts conveniently and efficiently
 
-Largely within discretion of trial court
-Codified in part by statutes, not based on Constitution
-Only affects where case is filed or transferred (not counterclaims, etc.)
-Cannot be challenged collaterally
-Waivable
-In Carnival Cruise case we saw venue issue, b/c forum selection clause is technically a venue clause. 
Proper Venue in Federal Court:
-§ 1446(a): Only venue to which can be removed is District where case is pending
-§ 1391(b):
1. If all Ds “reside” in same state, District where any D “resides” (ignoring any Ds who do not reside in the US -- § 1391(b)(3)),   - OR - 
2. Where substantial part of events/omission in claims occurred, or substantial part of property that is subject of suit is located, - OR -
3. ONLY if neither (1) nor (2) exists in US (rarely), then:
·Any District in which D is subject to PJ
-§ 1391(c):
-People (including permanent resident aliens) in US reside in district where domiciled
-Non-human Ds reside in all Districts where PJ exists over D
-Ds not in US can be sued in any District and residency is ignored
-§ 1391(d): Corporate Ds reside in Districts which, if were states, would have PJ over D, or if no District has PJ but state does, then the District in that state that has most significant contacts.
-Motion to Dismiss for Improper Venue:
-Rule 12(b)(3) and § 1406:
-Must raise improper venue in 1st substantive filing
-Court can dismiss or transfer to any proper venue
-A proper venue could be inconvenient, possibly leading to transfer of venue.
-Motion to Change Venue:
-§ 1404(a): For inconvenience of parties of witnesses or in the interests of justice, by motion or sua sponte, can transfer to any proper venue or to another venue to which all parties consent 
– Note: this defense is a use-them-or-lose-them.
-Can transfer cases only among courts in one system:
-Federal to federal within US; OR
-County to county within a state,
-But NOT from one state to another or one country to another.
-Venue and forum-shopping for substantive state law in cases raising state law claims in federal court:
-P can forum shop within proper venues that have PJ over D:
-If venue where case filed was proper and have PJ, then after transfer, still apply law of forum where case filed – meaning D cannot use a change in venue to obtain a change in substantive state law if venue proper where case was filed.
-Point of venue is to efficiently and in interest of justice and convenience distribute case law to courts, not intended to have any effect on substantive law of the case.
-Court can condition dismissal (on waiver of SOL, acceptance of service, etc.)
8. Supplemental Jurisdiction
-§ 1367 Supplemental Jurisdiction: Allows claims to come into federal court for which there’s no independent basis of federal SMJ, i.e. couldn’t come in solo, but allowed in because part of same claim/controversy that’s part of same trunk claim that federal court has original SMJ over.
-Rule § 1367 (a) – Required Elements (Basically Gibbs codified):
(1) “Trunk” claim over which federal court has original SMJ (either federal question, diversity, or one of the exclusive federal SMJ claims)
(2) “Branch “claim which is part of same case or controversy as trunk claim.
-Miners v. Gibbs – Gibbs brings a federal question claim and a state law claim that arose from the same facts, the federal question claim gets dismissed.
· Held: Even though there is no longer regular fed SMJ, there is still supp SMJ over state law claim, so may stay in fed court, since there was a CNOF over both claims.
· Note: Court here interpreted words “case and controversy” written in Art. 3 of US Constitution broader than just the federal claim, encompasses entire case.
-Gibbs Test:
· (1) Common nucleus of operative facts  (Claims have key facts in common)
· (2) P would ordinarily bring claims together
-Rule § 1367 (b): → Diversity trunk exception (Owen v. Kroger) – if orig trunk claim is a divrsty claim:
(1) Original Ps may not bring supplemental claims against persons made parties under Rules 14, 19, 20 or 24; and
(2) New Ps under R. 19 or R. 24 may not bring supplemental claims “when SMJ over such claims would be inconsistent with § 1332.
-Owen v. Kroger: Kroger (Iowa) sues Omaha Power (Nebraska) based on diversity jdx. Omaha impleads Owen under R. 14. Then Kroger adds claim against Owen (essentially as joint tortfeasors), she believed they were from Nebraska. Claim against Omaha dismissed, then mid-trial comes out Owen is from Iowa
-Held: Cannot have a supp claim brought by P if the supp claim would destroy diversity of citizenship (i.e. concealing your citizenship doesn’t matter for diversity cases – cannot use bad behavior to create federal SMJ – could get Rule 11 sanction though). P can’t sue 1 diverse tortfeasor and then use supplemental jdx to implead the rest of the Ds.
-This situation is dif than D impleading a 3rd party, bc D didn’t choose the forum, P did, so D can implead a third party even though 3rd party not diverse from P 
-Note: If the trunk claim originally alleged to be a fed Q, but turns out not a fed Q (like Mottley), the branch claim CANNOT continue in fed court, but if the trunk claim was just decided against the P, the branch claim may still be heard (Gibbs).
-Supplemental claims always okay when:
(a) When “trunk” is not diversity, or
(b) When brought by a D
-Note: If original trunk claim is dismissed, the supplemental branch claim may still proceed.
-Rule § 1367 (c): District court may decline supplemental SMJ if:
-Novel or complex state law
-Supplemental claim predominates
-Original trunk claims are dismissed
-Other compelling reasons in exceptional circumstances
-i.e. Court doesn’t have discretion to refuse to hear claim court has original SMJ, but they do have discretion in deciding whether/not to hear the supplemental claim.
-Rule § 1367(d): SOL tolling provision: Tolls SOL for supplemental and related claims for 30 days after dismissal to give claimant opportunity to refile claim in state court.
-State Farm v. Greater Chiropractic: P’s (2 dif state farm insurers), sue D who was from dif state.
-For this claim to come into Fed court, there needs to be a diversity trunk, which there is because from different states and at least one of the claims, or two of them, are worth more than 75k.
-Court: looks at diversity for each D by each P. 


-For one P (State Farm Fire) and one D , it is less than 75k, but there is supplemental jdx
because it arises from the same facts. 1367(b) doesn’t knock this claim out because they are making claims against the same D, not a dif D.
-For other P v D, it will reach 75k soon because still over billing

-But for other D’s they will never reach 75k, and there is no trunk claim over them, so it gets
dismissed under 1367b
Q: Which claims for less than 75k can come into fed court using supp SMJ when the trunk is diversity?     
A: Where there are multiple plaintiffs against the D
Q: Which claims for less than 75k can not come into fed court using supp SMJ when the trunk is diversity?    
A: Ones where a P wants to attach a D that would not otherwise have complete diversity
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9. Joinder:
-Joinder: Parties and claims may be joined, and may be served, entirely or for particular purposes, as needed
for efficiency and fairness.
-Consolidation – Rule 42: The court may consolidate or join for particular purposes (hearing on a motion,
trial, etc.) any cases involving common questions of law or act.
-Misjoinder, Severance, and Separation – Rule 20, 21, 42:
-The court may sever claims, drop parties, or separate hearing or trials for reasons of:
-Efficiency (overlap of evidence and witnesses) and/or
-Fairness (prejudice to any party)
-Joinder of Claims – Rule 18: Once a party files one claim, it may join all claims and remedies it has against
opponent.        


 - NOTE: ALSO NEED SMJ FOR EVERY CLAIM IN FEDERAL COURT
-Claim Preclusion: Once a party asserts one claim, it must join all claims & remedies arising from
same transaction or occurrence as it has against opponent, or forever hold its peace. 
-Joinder of Parties:

-Permissive Joinder: Group of Ps sue together, or P sues group of Ds (R.20). (Mosley)
Parties may choose to join in one action as plaintiffs if:
   
        

1. they assert rights arising from same transaction or occurrence or series &
   
        

2. any question of law or fact common to all Ps will arise in the action.
- P’s can join each other either at anytime. 




-They don’t have to bring in other V’s of the same tort if they don’t want to
Plaintiff(s) may choose to join various defendants in one action if:
   
        

1. claims against Ds arise from same transaction or occurrence or series & 

   
        

2. any question of law or fact common to all Ds will arise in action.
-P’s don’t have to bring in all D’s (joint tortfeasors) if they don’t want to (each tortfeasor is liable for the entire amount of the tort)
-Mosley v. GM: 10 Ps who worked for GM, discriminated against based on race
-DC court split them up into 10 cases b/c said it was “unmanageable”


-is inefficient and it weakens the Ps cases/arguments, and it makes it really expensive
-How might you argue that the 10 ps claims were not related or about the same transactions?




-they were about different situations, different individual instances, not
part of some broader policy because they were all so different. Might also separate race and sex discrimination. 
-Crt of App: DC wrong, they all arose from same company policy, thus the same transactions & occurrences, Ps don’t have to have exact same injuries/damages to join in case. 
-Rule 19: joint victims do not have to join each other to a claim. P also does not have to sue every
liable party as a defendant in the same case. 
-1 P does not have to sue all the Defendants
-1 V does not have to sue w/ all the other Vs
*but, if someone is going to be prejudiced if they are not a part of the suite, then the P has to amend the suite to add them (this is pretty rare)
- Compulsory Joinder: If someone would otherwise be prejudiced, court will force P to join new
party or dismiss case (R. 19).  A joint tortfeasor is NOT a necessary party because no one is prejudiced if it is not joined.
 
-Joinder on Counterclaim or Crossclaim: Current party brings a crossclaim or counterclaim and
adds a new party to that claim (R. 13(h)).
 
-Impleader:  Current party brings in new party on claim of derivative liability (R. 14). (Like in Asahi)
 
-Interpleader: P gives thing to court to decide conflicting claims (R. 22).
 
-Class Action: Representatives of class represent class members, usually as Ps (R. 23).
 
-Intervention: New party asks court to allow it to join suit on either P or D side (R. 24). (usually
gov’t or public interest group)
-Counterclaims: Claims by a D against a P
-Rule 13(b) Permissive: May assert any counterclaim have against opponent.
-Rule 13(a) Compulsory: Must assert counterclaim arising from same transaction or (“rule
preclusion”) unless (i.e. NOT a compulsory counterclaim in these circumstances):
-Claim does not yet exist when pleading served, or
-Claim requires unobtainable new parties, or
-Claim is pending elsewhere when case filed, or
-Suit was in rem and pleader is asserting no counter claims.
-Use Rule 15(a) to amend if have compulsory counterclaim
-Arising from same T or O
-Rule 13(e) Maturing after pleading: May assert with leave of court (in a supp. pleading – Rule 15(d)).
-Note: If claim is compulsory, court will almost always have federal SMJ over counterclaim, if it is permissive,
might not be any federal SMJ over counterclaim.
-Appletree v. City of Hartford – Casati got warrant to arrest Apple and after arrest Apple started saying Casati falsely arrested him and bring claim. Casati brings claim of libel and slander against Apple for saying Casati falsely arrested him.
-Held: This is a compulsory counterclaim since the essential question here is the truth or falsity of Apple’s claims (i.e. was he/was he not falsely arrested).
-Logical Relationship Rule: Essential facts of the various claims are so logically connected that considerations of judicial economy and fairness dictate that all issues be resolved in one lawsuit. 
-Hart v. Clayton Parker – Woman has debt, D was harassing her to collect debt, she files FDCPA claim, he files debt claim against her.
-Held: The counterclaim is permissive and not compulsory because the factual claims are different. Under P’s claim, she is not required to show whether/not she has a debt, under D’s claim, not required to show whether/not he violated FDCPA.
-Leonard v. Mideast Systems – whether malpractice claim was a compulsory counterclaim to the claim of fees. Both claims related to the same work and involved substantially the same testimony and evidentiary documents. They knew or should have known about the existence of the malpractice claim at the time of P’s suit for non-payment. Default judgment didn’t shield.
-Note: Compulsory/permissive counterclaim is an affirmative defense because each inquiry is a fact-specific
inquiry done on a case-by-case basis.
-Crossclaims: Claims by a D against a D or a P against a P.
-Rule 13(g): May assert first crossclaim only if arising from same transaction or occurrence, or relating to same property.
-Once a crossclaim is asserted:

-Must add related claims to avoid claim preclusion
-May add unrelated claims under Rule 18
-Must add compulsory (same transaction or occurrence) Rule 13(a) counterclaims
-May add permissive Rule 13(b) counterclaims
-Rule 13 Parties: 13(h) – If assert counterclaim or crossclaim against an existing party, may add new parties as Ds to that claim if Rule 20 allows joinder. Can only bring in a new party while cross-claiming or counterclaiming against party already part of suit.
- Impleader (Rule 14): A party may bring a claim against a 3rd party who “is or may be liable” derivatively for whatever the first party owed in the action (i.e., for the contribution, breach of warranty, indemnity, subrogation).
-Derivative liability = liable for actions of another.
-Whoever is impleading becomes 3rd party P, and person they implead becomes the 3rd party D. 
-Must be served according to Rule 4.
-Not compulsory, so may be brought as separate action.
-In response to a 3rd party complaint, a 3rd party D:
·Must assert defenses against 3rd party P as per Rule 12
·Must/may assert counterclaims against 3rd party P as per Rule 13(a) & (B).
·May assert crossclaims against other 3rd party Ds as per Rule 13 & 18.
·May assert defenses that third-party P has against original P.
-But CANNOT assert PJ or venue for them bc 3rd party P has already answered complaint  & submitted to forum. 3rd party D can assert those defenses for themselves though.
·May assert claims against P from same T or O as P’s claims against third-party P.
·May assert derivative claims against another third-party defendant as per Rule 14
-P may assert any claim against 3rd party D arising from the same T or O  as P’s claim against 3rd party P. In response, 3rd party D may/must assert defenses, counterclaims and crossclaims.
-Joinder on Counterclaim or Crossclaim: Current party brings a crossclaim or counterclaim and adds a new party to that claim (R. 13).
-Impleader: Current party brings a new party on claim of derivative liability (R. 14) – Bulge Rule (Rule 4(k)(1)(B)) can come into play here.
-“D1” party MAY (NOT compulsory) bring a claim against a 3rd party who “is or may be liable” derivatively for whatever the 1st D owes in that action
-Examples: contribution [joint and several liability], breach of warranty, products liability, indemnity, etc.)
-Must serve 3rd party D under Rule 4 (4k1b “bulge” rule can apply)
-If party claims that it isn’t liable but another party is liable, then NOT a Rule 14 claim (Toberman). This is not a derivative liability claim. ME: “you MUST go through D1 to D2”
·Toberman v. Copas– car accident. D1 says D2 was solely responsible for the accident.

-this is not derivative liability so not allowed by rule 14. 
·Grasso & Son – IRS tries to Implead the captains under Rule 14 for the claim that Ps have against the IRS. Impleader not allowed.
-Everyone owes their own taxes and there is not a derivative relationship between the boat owners and the captains
-IRS’s claim is “instead” or “alternative”, NOT derivative and therefore not okay for impleader
10. Erie Doctrine (choice of laws) 
**If you have a Federal Rule of Civil Procedure in question→ use Shady Grove 3-way split
**If not FRCP in question → Use Hanna Balancing Test
1. Answers Q of what law to apply when state law claim in fed crt (diversity SMJ or supplemental SMJ)
a. For state law claims, federal court follows federal procedural laws and state substantive law. 
i. Substantive: governs what real people do in everyday life, governs conduct that may or may not lead to a dispute  (If railroad has a duty to care, for ex)
ii. Procedural: governs how that dispute gets resolved within the legal system
1. Service of process, for example
2. Timing for use them or lose them, for example
b. Erie RR Co. v. Tompkins
i. Tompkins walked alongside train, hit by door, cut off his arm. P wanted fed law b/c made RR responsible, Eerie wanted state law, b/c PA law made P a trespasser, no duty.  
ii. Supreme court holds that Swift was wrong. No “fed general CL.” Fed courts must use substantive state law in cases that are state issues, and federal procedural law. 
iii. Why did PA law apply? → Because that is where the events took place.
c. 4 Takeaways from Eerie
i. Legal Realism, Historical reasons about interpretation of Act, Fairness, Violating the const
-Some states Tort laws:   Apply law where tort/event occurred   -  or  -    Apply law where harm is felt
2. Guaranty Trust v. York
a. Should the federal court use the state’s SOL or federal SOL? → State b/c substantive
b. Procedural bc has to do with timing, but also substantive bc determines whether the P can file the case at all + is outcome determinative bc crts look at SOL when D moves to dismiss. 
3. Cohen v. Beneficial Industrial Loan
a. Should the federal court enforce New Jersey state’s bond requirement for when a shareholder brings a derivative suit? Is it substantive or procedural?
b. Both! Procedural bc doesn’t determine whether someone wins or loses + doesn’t govern how people act; governs how to file litigation. But also Substantive bc creates a new liability where not before; also deters frivolous litigation, which is how people act in the real world. 
c. Court holds it is substantive because with these particular facts it is outcome determinative. 
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Rules Enabling Act (REA), 28 USC § 2072 [An Act of Congress]:
The Supreme Court shall have the power to prescribe, by general rules … the practice and procedure of the district courts of the U.S. in civil actions.   Such rules shall not abridge, enlarge or modify any substantive right and shall preserve the right of trial by jury…
 Rules of Decision Act (RDA), 28 USC § 1652 (§ 34 of Federal Judiciary Act):
The laws of the several states, except where the Constitution … of the U.S. or Acts of Congress [e.g. the REA] otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the U.S. in cases where they apply.
*Erie:        Federal courts deciding state law claims apply state substantive law.
*Hanna:  The Rules of Decision Act (RDA) & Erie, which interpreted the RDA, do not apply to a Federal Rule that complies w/ Rules Enabling Act (REA), because a Federal Rule that complies w/ REA is in effect an Act of Congress, & the RDA & Erie do not apply to Acts of Congress. Thus, a Federal Rule that complies with REA applies in all cases in federal court.
Hanna presumption:  Federal Rules presumptively apply in federal court.
Test:   Where a FRCP covers same issue as state law, unless ex ante Rule appears to alter
substantive rights or to be outcome-determinative, use Rule.
Why?   ·  Discourage forum shopping, interest in uniformity of federal procedure.
  

· The Rules (& federal statutes & Constitution) rule.


· Rules are made under REA, Act of Congress; RDA/Erie apply to judge-made common
law not Acts Congress
 In Hanna, federal law applies because       

        
(a)    
Rule 4 is a procedure for enforcing substantive rights & does not alter them, &
        
(b)          Prior to litigation, service of process rules do not appear outcome-determinative.
Hanna viewpoint:  A federal judge-made rule applies to state claims if rule would not, prior to litigation, be likely to alter outcome - would not lead to forum shopping btwn federal & state court in same state. 
Test:  For a federal judge-made rule/practice, where law is arguably procedural, & different federal & state rules/practices cover the same issue, apply balancing test:
Which State’s Law To Apply? (State law conflicts)
Decide whether federal or state law applies to issue. 
o   If state law applies, use law of state where federal court located (state A) (Erie). 
o   If state where federal court located (state A) applies law of another state (state B), apply state B’s law just as state courts in state A would do (Klaxon). 
Typical state law conflicts rules include:
o   use law of state with most significant relationship to controversy.
o   if TORT action, then follow law of state where tort “occurred.”
o   if CONTRACT action, follow choice of law provision, or law of state where K “formed.”
*Apply law of state where court located (State A) to determine where tort “occurred” or where K “formed.”
Hanna: the const give congress the powers to create the federal courts and create the rules and procedures.
1. Limits: shouldn’t abridge, enlarge or modify substantive rights. Must be w/in Congress’ own power. 
2. RDA: state law should apply when state claim unless there is an act of congress or
the const says otherwise. Bc FRCP =act of congress, don’t apply Erie to them… you follow FRCP 
Klaxon Hypo:

-A train that is traveling from PA to NY and when it’s in PA the driver lets out some spent fuel and in PA someone walking along the tracks is a trespasser no care owed to. There is a windstorm that blows hot oil in to NY, in NY the rule is those walking along track are not trespassers so owed a duty of care. 

-Federal choice of law rule is just common law, it is not a statute or act of congress: use the law of
the state of the action occurred that led to the injury

-FiIed in NY state, removed to federal court in NY… what law applies?

-Use NY state law (which says use law of the state where harm occurred), bc the law is substantive: it is
outcome determinative, it indirectly regulates human conduct, affects forum-shopping.
-Shady Grove v. Allstate (3 way split)
-Facts: Sonia Gonzalez got into a car accident, Shady grove filed a class action with many other companies for

Allstate not paying interest on late payments… the penalty would end up beng 5 mil instead of $500. 
-Issue: NY law doesn’t allow class actions to recover penalties/statute damages; FRCP 23 has no such limit;
-Court holds federal law applies.  Why?      Rule 23 controls, but split on reasoning:

1. Scalia & Stevens apply same Erie Doctrine test:   

                                
1.  Does a Federal Rule cover the issue?  Both say R. 23 does.

                                
2.  If yes, then does the Rule pass REA test?  They apply different REA tests.
2. Scalia’s REA test:    
Is the Rule arguably procedural?  Is the Rule about the manner for resolving disputes?
                                            
→ Here, Rule 23 passes the REA test, so applies.
3. Stevens’s REA test: 
Is the Rule arguably procedural?
        

Is the law with which Rule collides substantive or procedural?
        

substantive = bound up with substantive state right, defines scope of state right or remedy
        

procedural =   applies in ALL cases in state court. located in civil procedure code, etc.  

→ Here, state law is procedural so R.23 doesn’t change substantive law so complies with REA & applies.
4. Ginsburg’s dissent applies a different Erie doctrine test:  

·  Apply Federal Rule if conflict between Rule and important state policies is unavoidable and Erie balancing test favors Rule.
·   Apply state law if conflict is avoidable and Erie balancing test favors state law.
→ Here, 1.  Conflict is avoidable because R. 23 applies to whether can create class and state law applies to whether that class can recover a particular remedy.    AND
2.   Applying federal law here would violate aims of Erie because it would:
      


-  lead to forum shopping by Ps, who will select federal court and
      


-  be inequitable for out-of-state Ds, who face greater potential damages in fed than state court
-If Allstate was a NY citizen would the class action have been able to proceed? No
-  - HYPOS: - - 
Jury Right? → Federal… b/c supremacy clause (constitution) and it shouldn’t affect the outcome, precedent
Burden of Pleading → Federal… uniformity and it is a FRCP and gets REA deference (rule 8), arguably procedural
Standard of Care → State… b/c it is a state substantive right, federal law does not decide whether or not you have
a tort claim, it is wildly outcome determinative and would cause forum shopping
Burden of Proof → State… b/c it can change the outcome
Amount of Damages → State… b/c it can cause forum shopping
Statutes of Limitations → State bc there is no fed law on SOL, and is wrapped up with the birth and death of claim
11. Discovery     → Usually happens after pleadings
Discovery Devices:
• Informal - Explore scene/things, review pub records & 1s from client, speak to nonparties & non-testifying experts
• Initial Disclosures - prsons w knwldg & docs/things in support (except impeachment), damages calcs, insurance agmnt
• Testifying Expert Disclosures - identify all; disclose report for specially employed
• Pretrial Disclosures - witnesses, deposition transcripts, exhibits (except if using only for impeachment)
• Depositions - sworn testimony* (need to know), usually oral, can depose nonparties* (need a subpoena) 
•  Interrogatories - sworn written answers, only parties
•  Requests for Production Docs or Things or Entry on Land - parties & nonparties* (need a subpoena)
•  Physical or Mental Exam - need court order, only parties
Note:     Parties must supplement as per R. 26(e) 
(if they feel they gave you a wrong answer or it has changed, they have to tell you)
              *Discovery on non-parties requires a subpoena
Discovery Scope & Limits – Rule 26(b) 
scope:   •   relevant to any claim or defense (as defined by the pleadings), or, by court order,
relevant to subject matter of suit (very broad)
              •   need not be admissible, but likely to lead to admissible evidence
limit:    •   no privileged matter or work product unless exception applies
quantity & quality limits:  Court must impose limits if:
      (i)   
unreasonably cumulative or duplicative, or obtainable from more convenient, less burdensome, or
less expensive source
      (ii)  
party has already had ample opportunity to get the discovery
      (iii) 
burden or expense outweighs likely benefit, considering stakes 
(if it is a 5k case you can’t ask for discovery that will take 10k to produce - this is hard to

know and probably not testable)
Need court order or consent of parties for:    (MC QUESTIONS)
     
1.   
> 10 depositions per side or > one 7-hour day per deponent
     
2.   
> 25 interrogatories by each party on each party
     
3.   
any formal discovery prior to Rule 26(f) discovery planning conference
Rule 16:   Scheduling Orders (change for good cause only)
        Pretrial Orders (change if manifest injustice only)
 Rule 26:     Duty to Disclose; General Provisions Governing Discovery
(b) Discovery Scope and Limits.
(1) Scope in General. 
- Matter relevant to any party's claim or defense and proportional to the needs of the case, 
- Need not be admissible in evidence to be discoverable.
(2) Limits   (C) When Required. On motion or on its own, the court must limit the frequency or extent of
discovery otherwise allowed by these rules or by local rule if it determines that:
(i) discovery sought is unreas cumulative or duplicative, or can be obtained from more convenient source, less burdensome, or less expensive;
(ii) party seeking discovery had ample opp to obtain info by discovery; or
(iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1).
Rule 32: other side may use a deposition for any purpose
-Privileged matter and protected matter
**Attorney-client privilege: nearly absolute, survives death, but easily waived. 
→ Communication, b/w client + attorney, w.o presence of others for purpose of obtaining legal advice.   

     
1.   communication (only applies to communication, not facts) 


-What did you observe to be the condition of the worksite on the day the P was injured?



→ not a communication, just an observation so client would have to answer


-What did you tell your attorney about the condition on the worksite?



→ a communication so does not have to answer


-Telling your attorney something does not immunize that information from the court


-the communication does not have to be oral, can be email, text, letter



→ don’t ever put anything in writing that you don’t want the other side to know
     
2.   between client (or potential client) & lawyer (or lawyer’s representative)


-Intake interview (consultation) IS privilege and need to remain confidential


-paralegals and interpreters are extension of you, doesn’t break privilege
     
3.   without presence of others


-what you discuss at a supermarket is NOT privileged


-having a family member present can waive privilege, so they really should do it alone


-translator: the translator HAS to be the attorney’s translator (retained by the attorney) or else it
breaks privilege. (relationship change, do not retain people you know personally)
     
4.   for purpose of obtaining legal advice (NOT for crime or tort)


-doesn’t protect you and your attorney from violating criminal laws
EXCEPTIONS:
Asserting & Waiving Privileges & Protections 
WAIVING PRIVILEGE:   Work Product protection & Attorney-Client privilege waived when:             

• 3rd party given access to communication or product,
• relationship between attorney & client put at issue, (ex: malpractice, love
triangles, etc.)
• necessary to protect 3rd parties from imminent danger (child & elder
abuse),or
• necessary to prevent fraud upon court/perjury
*PRIVILEGE MUST BE ASSERTED: 
Privilege log: In responding to discovery requests,
                                     - must produce list of documents & things withheld,
                                      -with explanation of why protection or privilege applies.
*One who asserts protection or privilege bears burden of proving it applies.
Work Product Protection: Only covers product, not facts.
Opinion work product:   impressions, opinions, or theories of attorney
            
•  probably never discoverable in case for which w.p was created
           
•   case-by-case determination whether protection overcome in
                  subsequent litigation where opinions in w.p. are at issue (State Farm)
Ordinary work product:  other material prepared in anticipation of litigation, everything you do as an attorney
                Only discoverable if demonstrate:
1.  substantial need &
2.  undue hardship to obtain by other means.
Witness statement exception: Any person may obtain own written, adopted, recorded or transcribed statement.
Hickman v. Taylor (still good law with a small exception)
-What Ps lawyer wanted: witness statements, substance of facts attorney learned, notes w. attorneys impressions
-Most of the victims died, not able to get info (NOT enough)
-she doesn’t have any money and can’t afford to pay an attorney do these things and isn’t is a waste of
money to have them do the same work? NOT ENOUGH
2 Types of Work Product Protection:
1. Ordinary: protects materials prepared in anticipation of litigation. Ex: a photograph they took is protected
2. Opinion: protects lawyers impressions, opinions, reactions to research they are doing
-COURT: ordinary work product protection is not absolute, it can be overcome in cases of:
1. substantial need AND
a. More than relevant or helpful, existence/ location of relevant facts, Impeachment or corroboration, Witnesses no longer available
2. undue hardship to obtain it by other means
*Client’s impressions/beliefs are not protected        *Attorney’s communications are protected
RULE 26(b)(3) codifies Hickman

-A: basic rule for ordinary and opinion work-product

-B:exception allowed for ordinary work-product, and crossing out opinion work-product

-C: you can get your own statement (allow people to refresh their memory)
→ THE ONE THING THAT RULE 26 CHANGES FROM HICKMAN (c) 
TWO ELEMENTS NEEDED TO OVERCOME WORK PRODUCT INFORMATION:
1. Substantial Need to prove something in the case
2. Undue Hardship obtaining the substantial equivalent by other means
Upjohn v. U.S.
-Accountants found employees paid foreign govts to obtain services. Questionnaires sent to counsel for legal advice. Upjohn confessed to IRS, IRS requested all attorney memos and docs, Upjohn refused based on AC privilege. 
-Upjohn argued attorney client privilege instead of work product protection because it is stronger
-Sup Court: the attorney client privilege for a corporation also covers low level employees. The gov’t is free to interview lower level employees for the facts if they need to. 

→ employees themselves treated the info as confidential, + had info pertinent to legal advice for corp
-IF info needed for corp to get legal advice, scope of employees duties, employee knows it is for corp’s attorney

… if an employee acted out of the scope of their duties, it is no longer protected, so it is in the interest of
the corporation to just say it is in the scope of their duties
-Args for IRS to get ordinary work-product:

-Substantial need: it is crucial to the case

-Undue hardship: they are all over the world, IRS doesn’t have money to go look for them  → TOO BAD
*Attorney-client privilege for a corporation: 
     
1.   communication
     
2.   between lawyer for corporation & employee
     
3.   without presence of others
     
4.   for purpose of giving legal advice to the corporation AND
a. necessary for the attorney to give legal advice to the corporation
b. about information within the scope of the employee’s employment
c.  understood by employee to be for purpose of legal advice to corporation
d.  understood by employee to be confidential
Holmgren v. State Farm
-The insurance adjuster for State farm produced a document he claims is opinion work product for a previous case. 

→ Would it have been discoverable if it had gone to trial in that accident case? No, opinion work product

*Opinion work product is basically NEVER discoverable in the case it was prepared for
-Why is it discoverable in a subsequent case?

→ It is pivotal to the new case, there is no other way to demonstrate that insurance company was liable
and should have offered more money

Key facts from cases:

Hickman →  Attorney could obtain the info himself, even though witnesses were dead or now had a less
        vivid memory it did not establish undue hardship. Litigant was poor, but still not undue
        Hardship (also wasn’t a great expense for lawyer to do it himself b/c witnesses r local)
(no substantial need or undue hardship)

Upjohn →  IRS having to spend money to go around the world to obtain info didn’t qualify as undue
     hardship. It’s the same position the IRS would have been in if the company did not turn
     themselves in after self investigating (we don’t want to deter companies from turning
     themselves in). Reluctant witnesses was also not enough to establish
     undue hardship. 
(no substantial need or undue hardship)
State Farm → Subsequent case, notes were the only thing that would prove the claim (substantial need).
      There was no substantial equivalent so there was undue hardship.  
(there was substantial need and undue hardship)
-Discovery Regulation

•Attorney certifies on good faith belief after reasonable inquiry that request is:
-  consistent with Rules & law (or nonfrivolous argument to change law) &
-  not for improper purpose (harassment, delay, or needless increase in costs)
•Attorney certifies on good faith belief after reasonable inquiry that response is:
-  complete & correct at time made
•Duty to Supplement/Amend: if learn response is materially incomplete/incorrect
___________________________________________________________________________________
•Motion to Compel, for Protective Order, or for Sanctions:
-  must try to work it out with opponent first
-  if lose, must usually pay other side’s fees & expenses
•Protective Orders: To protect from embarrassment, oppression, undue burden or expense, court can limit or shift
costs of discovery
-  must make the motion for protective order (cannot just fail to answer)
•Order to Compel:  Court can compel discovery responses
•Sanctions:   for evasive, incomplete or lack of response, failure to supplement, etc.
12. Dispositions  (ways a case can come to an end)
Default Judgment: for failure to defend case, or as a sanction
Voluntary Dismissal: usually by consent (settlement)
Involuntary Dismissal: for failure to pursue case, or as sanction, or for failure to state claim, lack SMJ or PJ,
improper venue, process or service
Judgment on the Pleadings: for failure to state claim
*Summary Judgment (SJ): considering matters outside of pleadings, no genuine dispute of material fact
Judgment as a Matter of Law (JMOL): based on evidence admitted at trial, no reasonable jury could
                                                      
find for nonmovant (directed verdict/JNOV)
Jury Verdict or Judicial Findings of Fact & Conclusions of Law
Rule 12(b)(6) Motion to Dismiss for Failure to State a Claim:
Under Twiqbal standard, look to the pleadings to test claims for legal sufficiency and factual plausibility:
Assuming facts in complaint are true, do they plausibly add up to a legal claim?
1.   If alleges Loyola violated P’s Constitutional rights, fails to state a legal claim.

→ Loyola does not have duty to uphold constitutional rights
2.  If admits all elements of assumption of risk, a complaint for negligence fails to state a claim because no legal basis for negligence claim if P assumed risk.
3.  If allege Prof. Willis intentionally inflicted severe emotional distress on you, need to allege facts plausibly supporting the inferences that
o   Willis acted intentionally or recklessly (rather than negligently or innocently)
o   Willis’s conduct was extreme & outrageous (not ordinary law professor behavior)
o   you suffered severe emotional distress (not ordinary law student freak-out)
o   Willis’s conduct (rather than your legal writing memo) caused your distress
Summary Judgment – Rule 56
Go beyond pleadings to assess whether have enough evidence to support facts.

-documents: affidavits, photos, videos, etc. 

-no live witness testimony
*Standard: no genuine dispute of material fact so movant is entitled to judgment as a matter of law (same as JMOL)
· material fact:        essential to an element of claim or defense
· genuine dispute:   actual (objective) & good faith (subjective) controversy;                                                         

                                      
dispute reasonable jury could resolve in favor of nonmovant
Court takes facts not genuinely disputed & applies law to them.
→ Supporting material: depositions, interrogatory answers, admissions, & affidavits (can attach documents), etc.
affidavits: · must be on personal knowledge & show competent to testify
 
· must set out facts that would be admissible in evidence                       

· can explain why need more time or discovery to get evidence 
*Summary judgement should be filed w/i 30 days after discovery closes

→ after discovery because that is when you find out all of the information needed for the case
Celotex v. Catrett:
-D was an asbestos manufacturer, and P was the wife of a man who died due to exposure. 
-Issue: Celotex filed a motion for SJ, said that P would not be able to produce evidence that it was their asbestos. 
-App court: reversed TC and said SJ should not be granted because the D needs to produce something themselves to negate an element of the P’s claim
-Sup. Crt: Said app crt approached the motion wrong, saying it is not required that D provide affirmative evidence. They just need to EITHER:
1. Point to absence of support for an element 
2. Point to evidence negating any evidence
-Remands case
-Court of appeals then decides → there was enough linkages to prove it was their asbestos for it to go to a jury.
-Dissent: worried this may be used as tool for harassment, making the P prove their case twice first on paper, then at trial. Can deprive people of a jury trial, and lets the D know exactly the P’s entire strategy.
VOCABULARY:
1. Burden of pleading - the burden that you bear at the pleading stage. The facts needed in order to sustain a motion to dismiss. The facts that must go in the pleading to support to claim.
2. Burden of of proof - burden at trial. What the jury has to find at trial.
a. Usually a preponderance of the evidence, sometimes clear and convincing evidence. 
3. Burden of production - burden at summary judgement stage. What you have to produce at both the summary judgement stage and it is the same burden as the judgement as a matter of law stage. 
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-Liberty Lobby
-What does court add to the test for summary judgement?

→ that the judge must decide if the evidence meets the standard which a jury is supposed to decide at
Trial. Ex: is the evidence clear and convincing enough that a jury would conclude so.
-scintilla of evidence would NOT be enough to avoid summary judgement
-Rule 56 and 50 are very similar, just procedurally different
-Concerns raised by dissenters: the judge is deciding what a jury would decide, which is impossible! And it is taking away people 7th amendment right to trial by jury.
-Scott v. Harris
-Man sued cop for using excessive force under 42 USC section 1983 bc he was made a paraplegic after cop rammed his car to end a chase. There was a damning video, but plaintiff asserted facts that went against the video
-Sup crt: entered SJ, watched video and made a decision. Didn’t weigh the P’s evidence/facts. Didn’t doubt the video’s credibility at all. Found that no reas juror would find what cop did was unreas, and thus the P could not win. 
Tolan v. Cotton
-P was a boy who did not steal a car, D was a cop who arrived to the scene after another cop wrongfully pulled him over after putting in the wrong license plate number. Cop was pushing the mother, boy got up to his knees, and the cop who arrived 30 seconds before shot him three times. 
-Sup court: SJ was not justified bc there was a genuine dispute of material fact. Jury could have believed the P’s side of the facts and he would have won, remanded.

→ MUST VIEW THE EVIDENCE IN THE LIGHT MOST FAVORABLE TO THE NON-MOVING PARTY
→ LOOK AT HOLIDAY PARTY HYPOS
March 14, 2019(RELISTEN TO THIS CLASS!!!)
When does 7th Amend civil jury right apply in federal court?
In suits at common law, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved… 7th amend
1.     
Even if no Constitutional right, Congress can give statutory right to jury trial.
2.     
Decide by issue, not by case (some issues & relief go to jury, some to judge).
3.     
Test for whether Constitutional right to a jury:
 
a.   If cause of action existed prior to 1791, do what they did then. → right to jury
  
b.   If cause of action did not exist prior to 1791, decide by reference to type of relief sought:
-  compensatory and punitive damages decided by jury
-  injunctive relief, restitution, and reformation are decided by Judge
*Any party can ask for a jury trial
*States don’t have to give right to jury
Curtis v. Loether
-D asked for a trial by jury b/c though jury would be in favor of the LL, and P was a black woman, and the D thought the jury would be racist with him. LL could easily strike all minority from the jury selection, making a white jury.
-P was asking punitive damages, but also an injunction to prevent LL from renting out apt before the trial settled. 
-Court held that the damages part of the trial should have been heard by a jury
*A statute can not take away a right to a jury trial when the constitution gives it to you!!!

-a statute can however only allow people to sue for equitable relief in stead, then no right to a jury
*Mechanics of Civil Jury in Federal Court
Demand:
•  Must be in a pleading or within 14 days of last pleading directed to issue.
• Cannot withdraw demand without consent other parties.
Selection:
• Questionnaire followed by voir dire performed by Court &/or counsel.
• Unlimited challenges for cause; at most 3 peremptories per side by statute (can strike without giving a
reason, but cannot do it on the basis of race or sex)
• In assembling pool & exercising challenges, race or sex discrimination is unconstitutional (Batson v. KY 1986)
Instructions:    

 
• must be given to counsel prior to closing argument.
  
• must object so Court has opportunity to cure before case goes to jury.
Verdict:
  
• Minimum of 6 jurors is waivable Constitutional Due Process requirement. (rule 48)
   
• Federal Rules permit 6 to 12 with no alternates (so start with more than 6).
  
• Federal Rules require unanimity, unless parties consent to non-unanimous.


-in state court unanimity is not required by the constitution
JMOL – Rule 50
JMOL motion:  
at trial after party fully heard on issue, before case sent to jury;
                    
cannot rely on evidence anticipate opponent will put on
Renewed JMOL motion:   after jury verdict, must have filed earlier JMOL motion
                                  
(“deferred” decision on motion to avoid violation 7th Amendment)
·       JMOL motion at close P’s case-in-chief tests whether P met burden of producing sufficient evidence for reasonable jury to find for P on each element of P’s claim.
·     JMOL motion at close D’s case-in-chief tests same for affirmative defenses.
·    JMOL motion at close of evidence & renewed JMOL motion: taking all reasonable inferences from evidence at trial in favor of nonmovant, no reasonable juror could find for nonmovant.
Standard for JMOL is the same as for SJ, but there may be fewer reasonable inferences that can be drawn from live testimony than could have been drawn from the same testimony in writing. 
*Court may deny JMOL after both sides have given their case  bc will likely take same amount of time for jury to just do it then for court to.  Judge can also reverse jury decision after. If it gets appealed and the appellate courts reverses the judge’s reversal, can then just reinstate the jury decision and no need for another trial. 
Why do you already have had to moved earlier for a JMOL in order to reinstates the JMOL at the end?

→ to maintain a fiction that the judge is not taking away the case from the jury, it is not reconsidering the
jury decision just reconsidering his choice to deny them motion earlier. 
Reid v. San Pedro Railroad
-What was the gap in the evidence?

→ whether the cow died because the gate wasn’t close, or because it went through an area of the fence
that was broken 
-What does the court do about the gap in the evidence?

→ they say the evidence doesn’t really go either way, so since there is no evidence the trial court should
have directed the verdict for the defendant, because it was the P’s burden to prove how it died
Rule 59  *MOTION FOR A MISTRIAL (before verdict comes back)/ NEW TRIAL (after verdict comes back)
Sanders-El v. Wencewicz
-P had bad head injuries from the cops after he tried to escape. He did have a previous record. 
-There must have been really bad evidence against the Ds because:
- the first time the trial went through it was a mistrial, and 
-the Defendant’s counsel was so desperate to admit inadmissible evidence. 
-We also know just by the facts that an attorney was willing to take Sanders-El’s case who was a criminal
with a record, shows that they must have think the P would win. 
-At trial, The D’s counsel ask the P “which arrest are you referring to?” Then he dramatically drops the rap sheet (all of his arrests) bc it was 10 sheets long, and then both the P’s counsel and the P himself objected! 

-he thinks can get away with it bc this is already the 2nd trial. He may also really identify with his clients*
-P’s counsel then moves for sanctions and a mistrial
-Then the trial court then denied the motion, he COULD have admonished the D counsel in front of the jury, or told the jury to not pay attention to it. He could have submitted the counsel to be looked at  by the Bar.
Q: How is the Rule 59 standard met in this case?

-attorney misconduct

-likely it affected the outcome of the case, there is prejudice


-this would make a dif bc  jury wasn’t told to disregard it, and it was a case that was one word
against the other, so credibility matters.
-Notice that there was no evidence of what the jury actually thought (BC NOT ADMISSIBLE to impeach the jury)
-criminal case, it IS allowed if it is used to show they are convicting him for his race
-Rule 59 motion, you have 28 days from the judgement, USE IT OR LOSE IT
Q: What is the standard of review on appeal for a motion under rule 59?

A: abuse of discretion by the trial court judge
**GAME PLAN for Rule 59: Motion for a New Trial
Motion for New Trial (or for “Mistrial” if raised during trial) (Rule 59)
1. substantial justice requires new trial, meaning error is likely to prejudice moving party plus:
2. a. verdict or damage award is contrary to clear weight of evidence (unlike JMOL, Court can weigh credibility) OR
    b.  errors in trial process:  
• improper admission or exclusion of evidence over movant’s objection,
• judge, counsel, party or witness misconduct,
• prejudicial happenstance,
• improper jury instruction or verdict form to which movant timely objected,
• errors in jury selection or deliberation, or
• newly-discovered evidence of which the party was excusably ignorant
Procedure:  must file within 28 days of judgment (use-it-or-lose-it)
Appeal:  if granted, not a final order, so cannot appeal until after new trial
Note: juror misconduct can’t impeach verdict unless outside influence on jury or race discrimination motivated verdict
Rule 59. New Trial
(a) In General.
(1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and to any party—[for any reason historically used to grant new trials]....
(b) Time to File a Motion for a New Trial. A motion for a new trial must be filed no later than 28 days after the entry of judgment…

Rule 60. Relief from a Judgment or Order    
 
(a) The court may correct a clerical mistake or a mistake arising from oversight....
(b) ...On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b);
(3) fraud..., misrepresentation, or misconduct by an opposing party;
(4) the judgment is void;. (from: lack of proper service, lack of SMJ, lack of PJ).. or
(6) any other reason that justifies relief.
(c) (1).... A motion under Rule 60(b) must be made within a reasonable time—and for reasons (1), (2), and (3) no more than a year after the entry of the judgment or order....
(d)(3).. Set aside a judgement for fraud on the court
***RULE 60
What is the difference b/w rule 59 and 60     → rule 60 used after 28 days
Rozier v. Ford Motor Co.
-P’s husband was a passenger in a car, was hit from behind, the car fuel tank exploded and he died. P is widow suing Ford because they knew it was unsafe and didn’t warn ppl
P requested info about any cost benefit analysis regarding the placement of the gas tank, and Ford said none existed. 
-Issue: Whether Rozier was able to get new trial after Ford failed to disclose relevant info (analysis of placement of fuel tank) in interrogatories (which was an error).
-Attorney filed the motion w/i 5 days of finding out about this, and it was within 1 year. 

Q: What has to be demonstrated under 60b3 to get a new trial? 

 1. The misconduct prevented the losing party from fully and fairly preventing their case. Must be
presented by clear and convincing evidence. 
2. Is the granting of new trial more important here than the value of repose in finality in
judgements?
-1. it shows that it affected the way the P made their arguments, they would have argued about a duty to warn them bc Ford knew. The lack of the doc would have affected P counsel’s strategy, had a claim for failure to warm, report supported this claim, but P’s counsel gave up claim due to lack of evidence. Changed trial strategy.
-2. bc the value of a new trial (policy of deterring discovery violations) is more important than the value of repose or finality of judgements. 
Rule 61. Harmless Error
Unless justice requires otherwise, no error in admitting or excluding evidence—or any other error by the court or a party—is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party's substantial rights.
Rule 50 motion must be made within 28 days…
Rule 60 Motions can be made after 28 days… 2 kinds:

-ones that must be filed within a year     or     -ones that can be filed after a year
**PRECLUSION AND APPEALS**
APPEALS in FEDERAL COURT
Usually must be filed within 30 days:
o   but 10 days in California state court for denials of motion to quash summons on grounds of lack of PJ
Usually will only review:
1.     errors revealed by the record
2.     to which a timely objection was made in the trial court &
3.     which materially affected the outcome
Usually can appeal only from a final judgment (dismissal or judgment), with some exceptions, including:
·       preliminary relief (TROs & PIs) &
·       by permission appellate court
Basics for Appeals:

→ at what points can you appeal? Three for Federal courts...


1. After final judgement         2. For TRO and PIs, can appeal immediately


3. You can be given special permission to appeal

→ by what time you must appeal?
-w/i 30 days in Federal court,         -10 days in CA for motion to quash for lack of PJ
*Usually on appeal a court will only review if there was an OBJECTION, so that the trial judge had an opp to correct.
EXCEPTION: PLAIN ERROR RULE   → error was so bad, even tho they didn’t object, they should be allowed to appeal
               Q: When would an appellate court would deny to review?    → if the error was harmless r.61
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very deferential, only if
definite & firm
conviction that trial
court erred

issues of fact:
trial court observes witness
demeanor, etc, &
appellate court does not

facts

plain error

only if manifest
miscarriage of justice

when no objection, motion, or opposition to motion was
raised in trial court





STANDARDS OF REVIEW (4)
De novo review is used for legal issues and/or situations in which the reviewing court is in the same position (has the same information) as the trial court. Examples include:
o   Legal conclusions, including Erie and other choice of law determinations, applicability of the jury right, and the existence of claim or issue preclusion.
o   Whether a claim is properly stated (on a Rule 12(b)(6) motion).
o   Summary judgment decisions.
o   JMOL decisions (must be viewed in the light most favorable to the nonmoving party).
o   Legal issues regarding subject matter jurisdiction, venue, personal jurisdiction, work product protection, and attorney-client privilege.
o   Factual determinations pertinent to subject matter jurisdiction, venue, personal jurisdiction, work product protection, and attorney-client privilege made by the trial court based on record evidence (however, if the trial court relied on live evidence, clear error applies).
Abuse of discretion is the standard used when reviewing case and trial management decisions made by the lower court. This form of review may be used when deciding:
o   The conduct of trial, including whether proffered evidence should have been admitted.
o   Case management decisions (e.g., whether to sever or consolidate, scheduling matters, discovery management, whether to permit a party to amend its pleading).
Clear error is the standard that applies when the trial court was in a better position to perceive the evidence, such as when reviewing findings of fact made by a trial court based on live evidence.
Plain error review means that the appellate court will only reverse only if letting the trial court’s judgment stand would be a manifest miscarriage of justice. This standard applies when the appealing party did not object at trial or file or oppose a motion on point in the trial court.
Remember the harmless error rule; if the lower court’s legal error, abuse of its discretion, or clearly erroneous finding of fact did not affect the judgment, the appellate court will not reverse.
Multiple standards may be applied in the following scenarios:
In reviewing jury verdicts:
o   When a JMOL motion was properly made, the verdict is reviewed for substantial evidence. The appeals court need not agree with the verdict, but must ensure that substantial evidence supported it (the same standard used by the trial court, so this is akin to de novo review).
o   When a JMOL motion was not properly made, the verdict is reviewed for plain error to ensure that there was not a manifest miscarriage of justice.
In reviewing TRO or PI decisions:
o   De novo for conclusions of law and for factual determinations based on record evidence.
o   Clear error for findings of fact based on live evidence.
o   Abuse of discretion for the shape and scope of the injunction and for the amount required for bond, as these are case management decisions.
In reviewing sanctions decisions:
o   Clear error is used for factual determination.
o   Abuse of discretion is used to assess whether sanctions were warranted, and for the shape and scope of the sanction, as these are case management decisions.
*PRECLUSION
Res judicata means “a thing decided”... for it to arise you need 2 cases, 1 where something was already decided, and s second one trying to bring the same claim or issue up
2 TYPES:    1.   Claim Preclusion (also sometimes called res judicata)
   2.   Issue Preclusion (sometimes called collateral estoppel)
Fetter v. Beale
-man sued for head injury, then later his skull fell off and wanted to sue for more $. Court said no, it’s too late, you already have a final judgement on the merits on the claim and all related claims were subsumed in this judgement. 
Q: if you believe a judgement is invalid, and it is worth fighting about bc still in limitations… what is it called?


→ Collateral Attack
-Must be raised as an affirmative defense in original OR any amended pleading.
Offensive preclusion:      using issue preclusion to advance a claim
Defensive preclusion:      using claim or issue preclusion to defeat a claim   (more usual than offensive)
Do not confuse preclusion with: 
stare decisis: prior holdings should be followed when same legal issue arises, unless clear social need to change
legal rule, times have changed 
law of the case:   issue finally decided will not be redecided at later stage of same case (unless lower court was
reversed on that issue)
double jeopardy: one sovereign cannot try someone twice for same crime
Rule preclusion = compulsory counterclaim rule:
Party with counterclaim meeting requirements of Rule 13(a) (existed at time of service responsive pleading, same transaction or occurrence, etc.) is precluded by a valid final judgment from asserting the claim in other litigation.
Claim preclusion = res judicata:
A valid final judgment on the merits precludes further litigation bw the same parties or their privies of claims arising from the same or a connected series of T or Os, when those claims could have been asserted in prior suit.
Issue preclusion = collateral estoppel:
Any valid final judgment in which a party has sufficient motive & opp to litigate an issue precludes relitigation by that party or its privies of the same issue if the issue was actually litigated & necessary to the prior judgment. 
Claim Preclusion = Res Judicata     DKN Holdings, Moitie
[1] A final valid
[2] judgment…a judgment on a claim, counterclaim, crossclaim, or 3rd party claim is final once issued by the trial
court even if appealed (until reversed or successfully challenged collaterally)
[3]on the merits… includes default judgments, dismissals on merits or as sanctions, unless dismissed without
prejudice (e.g., for lack PJ, SMJ, proper venue, or notice)
[4]precludes subsequent litigation… undecided when prior judgment entered
[5]between the same parties or their privies…  
·   2nd party is a legal successor in interest to the 1st party,
·   the parties are in a principal-agent relationship (e.g., employer-employee), or
·  both suits are controlled by the same party
[6] of a claim arising from the same or connected transactions or occurrences… so logically connected that for
reasons of fairness & efficiency ought to be heard in one suit (substantial overlap of witnesses & proof)
[7] that was or could have been asserted in the earlier-decided suit. If 1st court lacked SMJ over the claim &
litigant seeking to assert preclusion could not have filed that case in or moved it to a court with SMJ, then would not preclude claim.

(tricky thing here is SMJ, if you have the option of transferring to a court with SMJ, you can be
barred by preclusion later if you chose not to do so) ex: in state court with a case, and you have a
related claim but you can’t bring if bc it is a FED Q… you had the op to transfer to a federal court)
Most dismissals are on the merits… JMOL, SJ, failure to state a claim (unless given leave to amend)
*Voluntary dismissals, when parties are settling, are usually judged w prejudice, b/c they are trying to make peace    
“Without prejudice” = not on the merits
Which Dispositions Have a Claim PReclusion
green= w prejudice(on the merits)  ---Black = w.o prejudice (not on merits) --   *unless court spcfcly states otherwise
Default Judgement: 
for failure to defend case, or as a sanction
Voluntary Dismissal: 
usually by consent (settlement) with prejudice



No preclusive effect if without prejudice
Involuntary Dismissal:
for failure to pursue casem or as sanction, or for failure to state claim



For lack of SMJ or PJ, improper venue, 
improper process or service
Judgement on the Pleadings:   for failure to state a claim or defense
Summary Judgement (SJ):
  considering matters outside of pleadings, 
no genuine dispute of material fact
Judgement as matter of law JMOL:
  based on evidence admitted at trial,




No reasonable jury could find for nonmovant



DKN Holdings v. Faerber
-just because defendants are joint and severally liable, does not mean that they are not the same parties and therefore not in privity with one another
- they don’t control one another, they are not successors in interest to one another, 
-here, the D’s have two separate pocket books, they’re paying separately.. Not one interest, NOT IN PRIVITY
Claim preclusion arises once you file a single claim
Crossclaims, once you raised one, you got to raise all the related
Rule 14, once you raise one, raise the rest
Rule: once someone asserts a claim against YOU, you have to raise all the claims against them 
CLAIM and RULE PRECLUSION THAT WERE ACTUALLY LITIGATED OR COULD HAVE BROUGHT, BUT DIDN’T
7 elements of CLAIM PRECLUSION                                  → claims, counterclaims, third party claims, cross claims
1. A Final 
i. There is nothing more for the trial court to do
ii. Even if it is up on appeal it is final, until reversed (or not)
2. Valid judgement
i. Valid b/c there was SMJ, PJ, proper notice
3. On the merits
a. Means with prejudice to refiling (not allowed to refile it)
1. w/o prejudice means not on the merits
2. Is SJ on the merits?  → Yes, can’t refile, it has preclusive effect
3. Dismissal for improper service of process on the merits?  → No merit, can refile 
4. A dismissal for failure to state a claim on the merits?
a. If an involuntary dismissal, presumption = w/ prejudice (on the merits), but courts often say w/o prejudice to allow P to beef up case
b. If voluntary dismissal (settlement), presumptively is w/o prejudice
5. A sanction under rule 11, and dismissal of case? → 
a. Involuntary dismissal, so on the merits, with prejudice bc punishment
4. Precludes subsequent litigation
a. What litigation is considered to be subsequent?
i. Any litigation that has not yet been decided, no final judgment has been entered
1. → so also applies to PENDING cases!
ii. Two kinds that can be undecided at the time
1. Hasn’t been filed   or 
2. Has been filed but hasn’t been decided yet
5. Between the same parties or their privies
a. Means parties that are so closely related, their interest are fully represented in the prior litigation
i. Examples of when people are in privity with one another:
1. employee/ employer, insurer/ insuree, Land owner / next land owner 
6. Of a claim arising from the same or connected  transactions or occurrences, series thereof
a. Logical relationship test, same test used under rule 13 claim preclusion
i. Overlap of evidence
ii. For reasons of fairness and efficiency ought to be brought together
1. Cases:    Appletree;    Hart;     Jerris Leonard
7. Where the claim or defense was or could have been asserted
a. If the first court lacked SMJ, then you couldn’t have brought it in that court, and then it wouldn’t have preclusive effect, UNLESS there was a way in which the party who now may be precluded COULD have moved the case to a court w/ jdx
i. Ex: Small claims can be bumped upstairs to bring in other claims that can’t be brought in 
*ISSUE PRECLUSION 

Latin Term = Collateral Estoppel
If the issue was already decided in the past case, the P or D is etopped from relitigating it. Covers both claims you DID assert and claims you DIDN’T assert but you SHOULD HAVE because there are closely related. 
CLAIM PRECLUSION only deals with claims that WERE litigated. 
*FOR ISSUE PRECLUSION, DON’T NEED both SAME PARTIES!!
Issue Preclusion = Collateral Estoppel
IRS v. Sunnen
[1] A final 
[2] valid judgment… need not be on merits, could be on PJ, SMJ, etc. issue
[3] in which a party had full & fair opportunity to litigate an issue… cannot bind party who lacked motive or opportunity to pursue or defend in prior case
[4] precludes relitigation by that party or its privies…   but nonparties can assert issue preclusion against a party or privies (criminal case outcome binds D & prosecutor but not victim in subsequent civil suit)
[5] of the same issue of fact or application of law to fact… issue, not claim; note that meeting higher standard meets lower standard of proof but not vice versa
[6] if the issue was actually litigated… not a default judgment or potential issue, but need not involve an evidentiary hearing (could have been decided on papers)  &
[7] the decision on the issue was necessary to the prior judgment… Test: if the issue had been decided differently, would the same judgment have been entered? if yes, the issue was not necessary (i.e., could that issued have formed the basis for an appeal? or would it have been “harmless error”?).
→ A DEFAULT JUDGEMENT DOESN’T DECIDE ANY ISSUES
→ A NON-PARTY CANNOT assert claim preclusion, but COULD assert issue preclusion on party that WAS in the case
Q: How do we know if a decision on the issue in the first place was necessary to the prior judgement so that it would have a preclusive effect on the next case?

A: If you couldn’t have appealed because it WOULD NOT have changed the outcome.
IRS v. Sunnen
proceeds from K signed in 1928:
–      
Tax Bd held not taxable in 1935 tax year
--     
Tax Bd then holds not taxable in 1937-41 b/c issue preclusion
--     
Sup Ct reverses, holds taxable in 1937-41 tax years
proceeds from identical Ks signed in other years:
–      
held taxable in 1937-41
·        Interpretation of phrase in one K is NOT controlling precedent as to same phrase in another K.
·        Each new tax year also presents a new issue as to taxability.
Q: Why did the decision on the past contract not apply to the new contracts?
A: the language in the 1928 contract did not have issue preclusive effect on a 1929 contract because these are TWO DIFFERENT CONTRACTS! Even if the language is the same, it is still not the same issue. 
-Different contracts are different issues. 
Q: Then the Supreme court went one step further…. What was that step?

-each tax year presents different issues


-Not fair to P because they are retroactively applying rules, and they relied on it



-but the argument against that is that it wouldn’t be fair to let the P to continue to
exclude this from his taxes because he would get to take advantage of the loop hole forever, and other taxpayers would not be able to
→ this tell us that issues are defined VERY NARROWLY
*Claim preclusion is strict, Issue preclusion is less strict and more looking at full contexts to make decisions
NON-MUTUAL ISSUE PRECLUSION/COLLATERAL ESTOPPEL
FACTORS for deciding whether to permit use of nonmutual collateral estoppel (OFFENSIVE USE, but also already looked at for defensive use in element 3)    Parklane Hosiery
1. Extent to which prior suit was fully adversarially litigated:
·       stakes of prior suit for party against whom estoppel invoked
·       competence & experience of counsel in prior suit
·       foreseeability of this sort of later litigation when prior suit was litigated
2. Differences between prior forum & this forum:
·       limitations on procedures available in prior forum
·       serious inconvenience of prior forum
·       differences in applicable law in prior suit
3. Fairness & incentives on parties:
·       whether inconsistent prior judgments exist, so relying on one is unfair
·       whether party seeking to use estoppel should in fairness have joined prior suit, rather than waiting to pick whether to use prior litigation
·       new evidence or changed circumstances since prior litigation
·       public interest in relitigation of claims, especially claims against government
Parklane Hosiery v. Shore
- SEC only asking for injunctive relief, not asking for damages for a class action. Ruled that Parklane was false/misleading in proxy statement 
- the shareholders in the subsequent suit try to use that judgement on their case, rule for SMJ on this element, that it WAS false and misleading, ‘
-Non-mutual because they were not a mary in the other suit
-Offensive: using issue preclusion to advance their claim
-Here, Ps still have to prove causation and damages
-Parklane argued the old doctrine of mutuality should apply, there Ps shouldn’t be able to use the previous decision against them
-SIDENOTE: Parklane (if they won) would NOT have been able to use issue preclusion against the private Ps because they were not a party in the first suit, so yu cannot bind them to the decision in the gov’t suit
-Here, court extends it to all offensive use
-Holding: P can use issue preclusion in this instance against the D and it is a case by case determination, use factors
Q: why is offensive use more problematic than the defensive use?

A: can be bad for efficiency, P’s won’t sue together so that they can each put on a fight in dif ways. Does
not promote efficiency like defensive use does. 
-might be unfair to the D bc in a previous case might not fight fully if it was small damages, and a subsequent case may have huge damages
-might be unfair if some Ps win and some Ps lose against the same D, then the next P can pick which judgement they want to use in their case
-different procedural advantages that may be available to D in the second case that us not available in the first case… in PARKLANE → JURY TRIAL (but judge/jury should have same outcome so doesn’t work here)
Q: another example of a procedural difference

A: witness subpoena power (one reason why a civil suit not binding on a criminal suit)
LOOK AT PRECLUSION HYPOS!!
