1st Semester Civ Pro Outline

· Life Cycle of a lawsuit (Only 2% of civil cases go to trial)

· (Pleading Stage) = [Pre-lawsuit considerations – Complaint – Response to Complaint: motion to dismiss or answer] –[Discovery] – (avoiding trial) = [Motion for Summary Judgement – Trial – Appeal]

· Federal Rules of Civil Procedure (FRCP 12(b)(1)) – motion to dismiss

· HYPO: can you appeal a motion to a higher court? – not usually, only final rulings are appealed typically

· Understand Civ Pro as a historical timeline rather than just bite sized rules

· **Don’t need to worry about in rem for the midterm!!

· If I ever think there is an additional fact that is missing and it’s important than I should discuss it

PERSONAL JURISDICTION

· Main question: does any court in the state (state or federal) have the power to hear this case?

· Overview: Personal Jurisdiction focuses on the defendant

· P side typically prefers state court

· How is a personal jurisdiction claim waived?

· If you’re a D and don’t challenge personal jx right away then you’ve waived your opportunity; shouldn’t just show up and start litigating

Mini Outline:

· 1) long arm statute

· 2) Consent

· 3) Minimum Contacts

· A) purposeful availment? (personal jx)

· B) is D “at home” in the state? (general jx)

· 4) Fairness/Justice

· Burden is on D to show that he would be unjust to litigate in the forum (this is difficult to do after minimum contacts have been shown)

· 5) Notice

· Rule 4 shows how notice is done for practical purposes

· 6) Venue

· Meant to insure suits are tried in places w/a sufficient connection to the lawsuit
Step #1: Long Arm Statute

· Rule: even if personal jx is allowed in the constitution, the state gets to determine whether they accept the constitutional limit
· Due process clause only defines the outer boundaries of jx and states will only take a portion of the pie which the state legislature will decide on
· ^policy: having an enumerated statute gives certainty to when someone will be subject to personal jx; and w/o a long arm statute limiting the states jx, the state’s court system may become flooded w/cases not entirely relevant to the interests of the state
· Ie: states will define how much jx they want to take from what’s constitutionally permissible
· Exception: there are instances where a long arm statute might hypothetically go beyond the constitutional limit and therefore be unenforceable: that’s why we also need to do a minimum contacts analysis
· 2 Kinds of Long Arm Statutes
· 1) enumerated long arm statutes = enumerates circumstances where there would be jx
· 2) long arm statutes to constitutional limits = allows the maximum given by the 14th amendment – “courts in this state may have jx consistent w/the laws of this state and the laws of the constitution” (CA full long arm statute
· HYPO: do federal courts interpret state long arm statutes to determine whether there is jx in the state in which the federal court sits? – yes
· ^ie: a federal court in central FL will have the same reach as a state court in FL
· Questions for long arm statute
· 1) has state authorized jx?
· 2) If so, is state’s authorization consistent with the due process clause
· CA long arm statute: extends to the constitutional limits to take everything that the due process allows for personal jx
· Gibbons v. Brown: P sues D after D had already filed a different suit in Florida – court holds that Florida long arm statute would not allow a D to be subject to its jx simply b/c they filed a lawsuit in Florida before
Step #2: Consent – can a long arm statute bar a D from consenting to jx?
· Consent rule: It’s always constitutional for you to consent to jx
· ^Established in Pennoyer along with Tag Jurisdiction as valid b/c of tradition
· Exception: a state’s long arm statute may restrict a D’s ability to consent to jx
· 2 Primary ways to consent to jx:
· 1) Show up and litigate
· ^This would waive your ability to contest personal jx
· 2) sign a contract in advance
· Contract clauses affecting Personal jx: 
· 1) Consent to jurisdiction clause ie: “I can sue in X”
· 2) Forum selection clause (Carnival Cruise) ie: “I agree to sue only in X” (enforceable as long as they aren’t made in bad faith)
· Carnival Cruise: P bought cruise ticket from company based in Florida that had a forum selection clause specifying litigating in Florida and P was injured near CA – court upheld forum selection clause b/c there was no indication that Florida was chosen out of bad faith
· NEW RULE: a forum selection clause is valid
· 3) Choice of Law Clause ie: “I agree X law will apply”
· Differs from forum selection clauses b/c these clauses require a purposeful contacts analysis of the D to the forums laws. – why is this and is there any other distinction b/w the other provisions? - **reasoning; only thing left in question about a choice of law clause is the forum in which the litigation which actually take place therefore there still needs to be a purposeful contacts analysis for that state; different than forum selection clause b/c there both the forum and the forums laws were consented to so no further purposeful contacts analysis is needed
· 4) Arbitration Clause – takes case out of judicial system
· ^These contracts could be seen as adhesion contracts: “a contract signed by a consumer w/o any negotiation/bargaining power”
· ^jx must be chosen in good faith in order to be upheld; otherwise they could be seen as trying to discourage litigation and be violating the contract provision of unconscionability
Step #3: Minimum Contacts/Constitutional Due Process Analysis

· Questions to ask for specific jx:
· 1) Did D purposefully avail himself to the benefits and privileges of conducting business in the state?
· Factors to consider: would D be surprised to be sued in the state? – what’s the quantity of D’s involvement in the forum? Is the conduct deliberate?
· 2) is the lawsuit directly related to the D’s presence in the state?
· General Jurisdiction: every person and company has at least 1 state they can be sued in:
· Domicile for individuals: physical presence and an intent to stay there
· Domicile for companies: 1) Principal place of business; or 2) State of Incorporation
· Specific Appearance: procedure where you show up just to challenge jurisdiction
· Pennoyer v. Neff: Lawyer sued non-resident client in Oregon for unpaid legal fees and tried to send notice through the mail, then D bought property in Oregon after the judgement and P tried to seize it – court holds improper notice b/c personal service was required and no personal jx either b/c D didn’t live in Oregon
· Old rules after Pennoyer: Can sue if 1) D is served in the state; or 2) D has property in the state
· Pennoyer HYPO: You’re from NJ, get injured by a CA person visiting who has no property in NJ and then returns to CA, can you file suit in NJ? – no, not after the Pennoyer rules
· In rem Jurisdiction: created for a court to execute power not over a D personally but rather his property
· ^Courts expect people to be aware with whats happening with their property
· Milican v. Meyer: Wyoming resident serves another Wyoming resident while the D is visiting a different state – Court says that’s fine b/c domicile is all that matters (this rule chipped away at Pennoyer)
· International Shoe: A company headquartered in Delaware but had salesmen in Washington was sued in Washington under employment payment law – court held yes jx b/c the company had sufficient precense in the state and the conduct directly related to the suit (minimum contacts analysis)
· Modern Rules from International shoe: Can sue if 1) D’s actions in the state are directly related to the suit; 2) D is domiciled in the state
· HYPO: You’re from NJ but visiting CA, you go on a bike ride and injure someone, can you be sued in CA? – yes b/c the lawsuit is directly related to you being in the state
· HYPO: Truck crash happens in Wyoming when the company is shipping goods to a different state, is there jurisdiction in Wyoming? – yes, b/c the claim is directly related to the events that happened in the state
· Impact from International Shoe: People believed that minimum contacts could bring anyone into a state for personal jurisdiction
· McGee v. International Life Insurance Co.: CA resident bought life insurance from TX company, committed suicide, and TX company refused to pay $ b/c their policy didn’t cover suicide – Court held an insurance company can be subject to jx in a state where it insures people if the insurance is directly at claim even though they only have a causal relationship with CA
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· Hanson v. Denkla: Deceased created a trust in Delaware through a local company and then moved to florida where her probate was held after her death – court holds no jx over trust company in florida b/c the deceased “unilateral activity” shouldn’t hold the co liable for specific jx as the co never solicited business in florida 
· ^NEW RULE (shrinking minimum contacts): Company actions must “purposely avails” itself to the privilege of conducting business in that state

· Quasi in rem: Jurisdiction in a state where someone owns property but the property itself is not attached to the actual complaint for the case purposes

· HYPO: I inherited a home in Idaho, crash into a CA resident on the 405 freeway, could that CA resident file suit in Idaho? – no that’s quasi in rem jurisdiction and I don’t meet minimum contacts grid for Idaho

· HYPO: I inherit a home in Idaho and people fall into a pit on the lot – Yes, now I could be sued in Idaho b/c the suit is directly related to my property there (in rem)

· Shaffer v. Heitner: P tries to sue individuals in finance company at the companies place of business but not where the individuals live – court held no jx b/c quasi in rem jx (the D’s stock in the company) does not establish necessary minimum contacts

· NEW RULE: No more special rule for in rem or quasi in rem jurisdiction = now we just do the minimum contacts test

· ^Case would’ve worked based on Pennoyer b/c of in rem jurisdiction – ALL ABOUT IN REM AND QUASI IN REM
· McGee and Hanson: Court moved from just minimum contacts to now purposeful contacts w/the state

· NEW STANDARD: Purposeful Contacts

· Evolved Specific Jurisdiction Test for Minimum Contacts:

· 1) Has D purposefully availed itself to the privilege of conducting business in the state?

· For stream of commerce: is company “at home” in the forum?

· For Internet cases: Zippo Test

· For intentional Tort cases: Calder Test *negligence is not an intentional tort – she’ll tell us if it’s an intentional tort or not

· 2) Does the lawsuit arise out of or relate to D’s purposeful contact w/the forum?

· 3) ^If not, are D’s forum contacts so extensive that no such relationship is necessary? 

· Bristol Myers Squib: D sent out a bad drug that injured people nationwide and 600 P’s from many states filed suit in CA against D – court says foreign state P’s can’t join suit b/c that’s against the interests of interstate federalism and what is needed is a link b/w the nonresident P’s claim to CA and there is none

· NEW RULE: out of state P’s don’t have specific jx in a foreign state just b/c they’re joining suit with some in state P’s b/c of policy reasons to uphold interstate federalism

· ^this further restricts the reach of specific jx (can’t join for state claim)

· How to find Specific Jx:

· 1) look at minimum contacts

· 2) look at what actions count as sufficiently related to the forums contacts (but the SC hasn’t given a clear test for this yet)

· ^9th circuit “but for” test: Claim is available if it wouldn’t have arisen “but for” the contacts w/the forum; “but for”

· General Jurisdiction: (only talk about gen jx if there is something to talk about)
· Individuals: subject to it in their domicile

· Companies: subject to it in their 1) incorporated state and 2) state of principal place of business

· If there is general jx then you can just say b/c there’s general jx there are purposeful contacts with the forum
Step #4: Fairness/Justice

· Question to Ask: Would the exercise of jurisdiction be unfair and unreasonable so as to violate principles of fair play and substantial justice?
· Factors for Fair Play and Substantial Justice:
· 1) Burden on the D
· 2) Forum state’s interest in litigating the claim
· 3) alternative forum that’s interested?
· 4) efficient resolution of lawsuits is a primary concern of the judicial system
· While P has to prove there was purposeful availment and a requisite level of relatedness (Step 3) – D has burden of proving unreasonableness (Step 4)
· Burger King v. Rudzewicz:
· ^Created a 2 step analysis
· 1) Is there minimum contacts?
· 2) Whether the contacts comport with “fair play and substantial justice”
· If there’s a showing of purposeful contacts in a state, it’s most likely that that state will have jurisdiction
· Stream of Commerce analogy: If somebody pours poison in a river in one state and they know the poison is going to a different state then they should be liable to jurisdiction in that other state
· Stream of Commerce Concept Cases:
· Ask is company “at home” in the forum?
· World Wide Volkswagen v. Woodson: P purchased a car from D (incorporated in NY) and crashed it in Oklahoma while on a road trip – court holds no jx in Oklahoma b/c foreseeability that goods will reach any state is not sufficient but rather a D must purposely conduct business with the state
· NEW RULE: foreseeability of stream of commerce is NOT the standard; rather a D must have purposeful conduct with the forum
· P unilaterally moved goods through stream of commerce
· Asahi: D’s manufactured tires in Asia which injured a victim in CA but one Asian co tried to sue the other Asian co in CA court – court finds no jx after doing burger king analysis 1) minimum contacts 2) is granting jx reasonable? – court determines not reasonable to grant jx in CA b/c Asian forum is a better option
· D was the one putting goods into stream of commerce
· Split decision in the case over when there is an expectation that goods will reach a state
· 1) O’conner (majority): “intent or purpose” to serve the market in the forum state should be the standard
· 2) Brennan: “Awareness” that the final product is being marketed in the forum state should be the standard
· Nicastro: (Plurality decision so not binding) P severed 4 fingers in NJ while using D’s machine that was made in England – court holds no jx in NJ b/c marketing the the U.S. as a whole is not sufficient to establish purposeful contacts in any given state rather you must target the state in question
· Merely placing 1 item that ends up in the forum is not sufficient for personal jurisdiction – you must target the state in question
· 2 opposing views that courts follow b/c of SC plurality (discuss both in a test):
· 1) (Ginsburg) If the D knows that his manufactured goods will end up in the forum state then there is jurisdiction (ie: knowledge is sufficient)
· 2) (Kennedy: Majority view 6 judges) Knowledge is not enough, must be evidence that D purposely directed the goods at that forum state 
· ^evidence can be specifically designing a product for a particular state; or run ads specific to the forum
· Internet Personal Jurisdiction: 
· Abdouch v. Lopez: P (Nebraska resident) had a signed book stolen and advertised on a website – court holds no jx in nebraska b/c of sliding scale test and this was a passive site and the intentional torts test did not establish that the D intentionally aimed to harm the forum
· NEW RULE: someone is not automatically liable for jurisdiction in all 50 states simply b/c their website can be viewed in all 50 states
· 2 tests to determine personal jurisdiction
· Zippo “Sliding Scale” test – sometimes applied in internet jurisdiction cases involving websites
· ^Critique: theoretically you could have purposeful targeting w/o being a subscriber site and also you could be a subscription website but not trying to avail yourself to the forum
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· Intentional Torts Jurisdiction:
· If you intentionally hurt someone in another state then you’re subject to jurisdiction in that state
· HYPO: throw a rock oover CA line at a NV resident – you’ll be subject to jurisdiction in NV
· 2nd alternative test for Internet jurisdiction: Calder “Effects” Test

· Calder v. Jones: 
· Calder test 3 elements (Equivalent to Purposeful Contacts):

· 1) Intentionally tortious conduct: D must have knowledge or intent that harm would occur

· 2) Uniquely or expressly aimed at the forum

· 3) Might cause harm in the forum: brunt of which the D knew would occur in the forum

· Minimum Contacts – Zippo Test – and Calder Test: are all meant to show the D has purposeful contacts w/the forum

· Walden v. Fiore: P’s (pro gamblers) were apprehended of winnings in an Atlanta airport by D who knew they were going back to N.V. – court holds no jx in N.V. b/c D’s knowledge that P would return there did not purposely avail D to the state b/c the P’s were in Atlanta at the time of the incident

· General Jurisdiction:

· Individuals: subject to it in their domicile

· Companies: subject to it in their 1) incorporated state and 2) state of principal place of business

· Goodyear v. Brown: Bus accident in Paris where tire was manufactured in Turkey but Goodyear had a manufacturer in N.C. - Court says no general jurisdiction in N.C. b/c Goodyear’s conduct was not so continuous and systematic to make it essentially “at home” in N.C.
· Test for General jurisdiction: Company must show continuous and systematic activity in the forum to show that they’re “at home” in the state
· Cited by Goodyear: Perkins v. Benguet: Company during the war temporarily puts its business activities in a different state - (example of general jurisdiction being ok when a company wasn’t in principal place of buss) SC holds that a company that has continuous business in a state can be sued in that forum even when the forum isn’t the place of incorporation or principal place of business

· Perkins established that you general jurisdiction can be found in a state where the business is temporarily incorporated in

· Daimler AG v. Bauman: P tries to hold jx over German car company via general jx in CA b/c it distributes cars in Ca, claim was for a kidnapping that happened in Argentina – court holds not general jx in CA b/c company wasn’t essentially at home in CA and Asahi 2 step test is only applicable to specific jx

· ^Established that reasonable analysis in Asahi only applies to specific jurisdiction; NOT general jurisdiction (this greatly limited general jx and lead to P’s seeking cases in specific jx again)

· Continuous and systematic activity is different b/w specific and general jurisdiction

· General jurisdiction: standard is set higher than specific as a company’s business will have to be so continuous and systematic that a company can be seen as “at home” in the forum

· ^Policy behind: companies should be able to predict where they can be sued; and we don’t want large companies to be sued in every state in the U.S.

· General/Specific Jur HYPO: Texas oil co. is incorporated and it’s principal place of buss is TX. However the main state it sells oil to is CA and it drives trucks daily through New Mexico to CA, one day a truck hits a N.M. resident who is visiting CA; where is the co. liable to general jurisdiction? – T.X. but not CA b/c there not “at home” there; where is the co. liable to specific jurisdiction? – CA b/c that’s where the action happened, Not N.M. b/c D’s contacts w/N.M. aren’t related to the claim

· Tag Jurisdiction

· Def: courts have jurisdiction over D’s if they serve them when the D’s are present in their state

· ^Policy: not a big burden on D if he already visited the state

· Burnham v. Superior Court: Wife filed for divorce in CA even though couple were married in CA and she serves her husband while he was visiting CA – court holds that’s fine under tag jx and now husband is subject to jx in CA

· 2 Different concurring opinions (all justices agree tag jurisdiction is ok though)

· 1) SCALIA: We should continue the traditions of our legal system so states have general jurisdiction over D’s when they visit, no minimum contacts analysis necessary b/c the D has consented to jx with his presence in the forum (involuntary presence may still apply)

· 2) BRENNAN: Minimum contacts are established when someone voluntarily visits the forum (broadens minimum contacts doctrine)

· HYPO: D served when plane lands in LAX – yes tag jurisdiction is valid under both Scalia and Brennan

· HYPO: D has unexpected weather related delay that forces him the plan to stop in LAX – Yes under Scalia but maybe no under Brennan b/c D didn’t voluntarily avail himself to the state

· Exceptions to Tag jurisdiction: 

· Doesn’t apply in cases for fraud

· Doesn’t apply if you’re in a state solely to act in a judicial process ie: a witness

· HYPO: can you use tag jurisdiction to serve a corporate officer in state to establish personal jurisdiction over a company? – no you can’t serve a company just b/c one of its employees is in a state (companies legal status is distinct from its employees)

· The analysis looks like:

· 1) (specific jurisdiction) – Does the lawsuit arise out of or relate to D’s purposeful contact with the forum?

· 2) (general jurisdiction) – If not to (1), then are D’s contacts so extensive that their actions aren’t required to have purposely availed the D to the state?

· 3) (Fairness/Justice) – If yes to (1) or (2), then would there be a violation of fair play and substantial justice if we subjected D to jurisdiction
Step #5: Notice

· Notice def: informing D’s that government action is pending against them
· Service Def: Using a particular method of informing a D that a government action is pending against them as specified by statute, court rule, or common law
· NEW RULE: Need power (in rem/personam) AND notice in order to subject someone to personal jx
· Schafer: - established that in rem and in personam are the same things for personal jx
· Pennoyer view: publication in a newspaper is okay if the D has property in the forum
· Modern view: follow Mulane v. Central Hanover bank and then Rule #4
· Mulane v. Central Hanover bank: NY company pooled a bunch of small investors from all states together and sent notice to them in an NY newspaper – court holds that newspaper notification is fine for unknown beneficiaries but mail notice is required for known beneficiaries
· NEW RULE: personal service is always adequate but not always necessary 
· Constitutional floor for service of notice: 
· 1) Must reasonably convey required info
· 2) Must afford reasonable time for an appearance
· 3) Must be reasonable enough that a person will actually receive it
· ^known beneficiaries must be notified by mail; unknown beneficiaries only require public notification ie: newspaper
· Rule #4 (intended to give initial notice to a D of an impending lawsuit) (statutory requirement for service)
· **Don’t memorize all of the rules to Rule #4 b/c she supplies a rule supplement
· Service of Process: initial notice that a D receives about the filing of a lawsuit
· When filing a case you always have to send it to the other party, service of process is just the initial notice
· 1st part of Rule #4; What’s required to be in a summons?
· Summons = something you fill out and the court’s clerk stamps and signs it 
· Complaint = lays out the underlying lawsuit
· ^Summons and complaint are put together and served to D
· Key parts of Rule 4: 4(a); 4(b); 4(c); 4(d); 4(e); 4(k)(1)(A); 4(I); 4(m)
· **All we need to know for the midterm is pg 172 Rule 4 questions
· HYPO: what’s the cheapest way to serve? – request a waiver of service
· NEW RULE: waiving service of the summons doesn’t waive an objection to personal jx or venue
· 4(d)(1)(a-g): requesting a waiver
· P asks: “Will you please waive the requirement of service of process?”
· D responds: “Yes I promise not to assert the defense of inadequate service”
· Why wouldn’t a P want to ask for a waiver of service? – 1) b/c if it gets rejected you’ve given advanced warning of an impending lawsuit and 2) some lawyers may not want to start the process by asking for a waiver
· D has 30 days to answer waiver of service if in the U.S. and 60 days to answer if outside
· HYPO: should you refuse to waive b/c you think the complaint is meritless? – No you’re not giving up any defense against a complaint by waiving service; and if you don’t waive service you will be later charged by P’s actual service regardless of the outcome of the case
· Exceptions on who you can request a waiver from:
· Government entities can’t be waived service ie: so just send them service
· 4(d)(2): If D doesn’t waive service then the D will be req’d to pay for the service made by P
· 4(d)(3): Timing
· If you agree to waive as a D then you get 60 days to reply instead of the mere 20 days given through an actual service
· 4(e): Individuals in U.S. getting actual service
· (e)(1): 
· 1) if you comply with the service rules in the state where D lives than you also comply with the federal court in the state that D lives 

· 2) If you have a federal case in one state but the D is in a different state you can serve him through the different state’s service rules
· (e)(2): (adequate delivery of service) 
· 1) personal delivery, 
· 2) delivery to D’s domicile, 
· 3) delivery to an agent on D’s behalf who the D specifically authorized as an agent
· 4(k)(1): If the requisite personal jx exists under the constitution then proper service establishes personal jx
· ^ie: a D that waives service can still contend against personal jx even when D is constitutionally subjected to it
· HYPO: Iowa resident gets injured by a Floridian in florida, serves the D’s domicile in florida, but files suit in Iowa – service? Personal jx? – the service is good but florida resident can’t be subject to Iowa jx b/c he has no minimum contacts
· 4(m): service of a non-foreign D must happen w/in 90 days after the complaint is filed; but a court can extend the time limit if a P has good reason for the delay
Step #6: Venue

· Meant to assure suits are tried in places w/a sufficient connection w/the lawsuit
· Venue objections: are waivable just like personal jx objections are
· Venue agreements: similar to personal jx you can also agree to venue in a contract
· possible reasons for transferring forums: 1) more convenient to find witnesses 2) more damages available 3) makes it harder on the other side
· District vs. Divisions: divisions are subdivided from districts (happens in bigger states)
· 4 Districts in CA
· W/in central district of CA there are 3 divisions (santa ana, riverside, DTLA)
· Venue analysis: **Only need to know 181-182 questions 1-6 for detail pertaining to venue § 1391
· Venue Questions
· 1) Does venue work in 1391(b)(1)? – Where does D reside?
· 2) 1391(b)(2) – substantial parts of events arising to the claim
· 3) 1391(b)(3) – only applies if first 2 don’t
· HYPO: Where can I find venue if D lives in southern district of NY? – under 1391(b)(1) venue works there
· Thompson v. Greyhound: Bus driver failed to wake P and he missed his stop so P sues in Alabama where he entered the bus – Court held a transfer to Mississippi b/c of 1391 (b)(2) since the D is domiciled in Mississippi
· 1406: gives courts the option of either dismissing a case or transferring it to a different venue – P can still re-file his case if it was dismissed for improper venue
· Transfer v. Dismissal: courts would rather transfer b/c we want to rule on cases for their merits rather than just their procedure
· Atlantic Marine Construction v. U.S. District Court: Defined 1404 and 1406 but we didn’t talk about it in class
· 1406 vs 1404
· 1406: Deals with submitting cases in the WRONG division or district
· 1404: Deals w/cases not in the wrong division or district (ie: you could file there) but in the interest of convenience and justice a different district or division is more appropriate – might come up when 1391(b)(1) and (2) are available
· 3 Self-Imposed Restraints on jx
· 1) venue (1391)
· 2) Transfer (1404 and 1406) (both (1) and (2) are dealt with moving cases w/in the federal court system; can’t use them for state courts)
· 3) forum non conveniens (common law) – a tool used to dismiss a case when there is a better place to litigate outside of the federal court system even though jx is technically valid in the fed court ie: international courts or state courts
· Piper Aircraft v. Reyno: A plane crashed in the U.K. and an action was filed against D’s who were manufacturers located in Ohio – court holds with a forum of non conveniens saying that Scotland has better witnesses and a greater interest in litigating the case
· When will courts use forum non conveniens? – when it’s cheaper and easier to litigate in a different forum that has an interest in the litigation
· 2 steps to find forum of non conveniens:
· 1) there is an adequate alternative forum and
· 2) The balance of private interest factors and public interest factors tip in favor of the subsequent forum
· Exception: if there’s no remedies in the alternative forum than transfer could be deemed inadequate 
· Courts make D’s waive the Statute of limitations objection in order to find a new forum under forum non conveniens
· Distinctions b/w 1404, 1406 and forum non conveniens
· 1404: if case is proper in fed court than a court can use 1404(a) to transfer to a different district or division that is also proper
· 1406: If case is improper in fed court, then court can use 1406(a) to dismiss or transfer to a different fed district or division that is proper
· Forum non conveniens: fed court can use common law doctrine to dismiss a case; typically used when court cannot transfer case too an alternative forum; forum to foreign (can also be transferred to a state court if filed in fed court first but is usually used to dismiss for a foreign court)
HYPO FOR PERSONAL JX

· Doug lives in state X

· Doug becomes ill and visits doctor in state Y

· Before leaving state X Doug signs agreement to pay for all services received

· Doug spends 5 days in State Y clinic

· After returning to State X he gets billed $250,000 but doesn’t pay it

· Hospital sues him in State Y

· Assume notice and service are proper (so skip those steps)

· May a court exercise personal jx in State Y? consider if State Y has a long arm statute of Hawaii? Long Arm for CA?

· Answer: (she loves headings)

· 1) Long Arm Statute: first analyze under Hawaii statute and then under the CA statute (both statute’s will be provided on the exam

· 2) minimum contacts analysis: (P must prove)

· A) Purposeful availment? – yes and discuss Hanson and McGee
· B) Relatedness? – directly relates too forum state contacts

· 3) Fairness/justice (if P proves minimum contacts, D must prove the unreasonableness of litigating in the forum)

· List factors that the court will consider ie: burden on D, P’s interest in obtaining convenient and effective relief, judicial system’s interest in efficient resolution of controversies and interests of state in furthering substantive policies 
SUBJECT MATTER JURISDICTION 
· Main question: does only a state court or only a federal court have the power to hear this case? Or do both have the power to hear the case

· Concurrent jx: if you can be in federal court you can also be in state court (most of the time)

· 3 Situations for subject matter jx:

· 1) federal question

· 2) diversity

· 3) supplemental jx

· State court vs federal court:

· State court: (P’s prefer state court b/c easier to get an injunction and sympathy from jurors)

· General jx: (state courts) most of the time state courts are the default jx b/c they have broad jx

· Federal court: (D’s prefer federal court)

· Limited jx: (federal courts) you need to prove your right to be in federal court

· ^any court can raise a subject matter jx claim at any time regardless if a P or D raised the issue

Federal question jx: (different meanings of arising under)

· Constitutional limit: (very broad)

· Osborn: Laid out constitutional requement

· Federal cases extend all cases “arising under the constitution, laws of the US, treaties made, or which shall be made” – “is there a federal ingredient eventually”

· ^Intended to incorporate any federal question arising under either a P’s complaint or a D’s defense – ask: “does this complaint come directly out of a federal question or is it likely a federal question will arise from this lawsuit?”

· ^policy: if congress doesn’t like their current interpretation under statute, then they can broaden the courts jx by amending or making a new statute

· Well pleaded complaint rule: (statutory limit) – only incorporates P’s complaints

· Louisville and Nashville roadway v. Mottley: P filed suit in fed court under state law anticipating a defense from D on their 5th amendment rights – court held no jx b/c P’s original claim wasn’t federal question

· Original jx arising under the constitution, laws, or treatises of the US

· ^federal issue must arise from P’s cause of action (complaint) ie: can’t just come from a D’s possible counterargument

· ^policy: easier to implement than having to question whether each case may involve a federal question down the road

· Complaint def:

· P’s own request for remedy

· Defense def: 

· D’s own argument against giving the remedy

· 28 U.S. § 1257: getting from state court to federal court w/a federal question hanging on the case

· If ultimate decision in state court hangs on the interpretation of a federal question then you get to go to the U.S. Supreme court

· Ie: final judgements rendered in the highest state court can be reviewed by the U.S. supreme court by certiorari where the fed question is brought to the U.S. SC (broader rule than well-pleaded complaint rule)

Diversity jx: 28 U.S.C. 1332

· (a)(1): citizens of different states

· (a)(2): citizens of a state and citizens of a foreign state 

· Redner v. Sanders: 3 P’s all resided in NY and P was a citizen of the US residing in France but failed to assert 1332(a)(2) but rather just asserted (a)(1) – court held P failed to prove he was a citizen of a different state under (a)(1) so no diversity

· (P has to fit into one of these specific categories to find diversity)

· HYPO: is there diversity b/w a citizen of Mexico and a citizen of Japan? – no diversity b/c no in state prejudices

· HYPO: is there diversity with P1 from CA and P2 from Mexico and D from Japan? – no diversity b/c parties on both sides are foreign (would need another D from a different state or no P2 from Mexico)

· ^think about all foreign entities as from the same domicile

· ^disregard foreign entities when there’s a P and D from different forums

· When diversity jx is determined:

· At the day of filing the claim ie: if you move to a different state the day before filing the claim then you’d still achieve diversity jx

· What does diversity apply to? (under article 3 section 2 of the constitution)

· “Controversies b/w citizens of different states and b/w a state, or citizens thereof and foreign states, citizens or subjects”

· ^Congress statute adds on the “in excess of $75k” language to further narrow what the constitution allows for diversity

· Diversity w/partnerships and corporations:

· Partnerships:

· Treated as collection of individuals (must consider citizenship of individual members)

· Corporations:

· Treated as an entity and can have 2 states of citizenship

· 1) principal place of business (nerve center test – where the brain of the company is, where the business decisions flow from)

· 2) state of incorporation (general jx analysis)

· ^Don’t count separately but instead mean companies are at home in both states, therefore the statistical chance of finding diversity is a bit smaller

· HYPO: P is a corporation incorporated in Delaware and PPB in Utah, D is a corporation incorporated in Wyoming and PPB in Delaware, is there diversity? – no b/c both corporations have Delaware as one of their domiciles

· diversity: (common law) (look at whole picture and make sure all parties are diverse)

· Rule: no P can be a citizen of the same state as any D

· ^policy: benefit to residents of the litigating state is lost when there’s another P or D also living there – and meant to provide a neutral forum to protect against in state prejudices

· HYPO: P1 is a citizen of CA and P2 is a NY citizen while all the D’s are NY citizens, is there diversity jx? – no b/c no complete diversity among all P’s and D’s

· Bare diversity: (what the constitution requires)

· Def: at least one P is a citizen of a different state from at least one D

· ^congress can still authorize bare diversity in certain situations but rarely does

· Amount in controversy: 28 U.S.C. 1332(a)

· When the diversity of parties is satisfied the controversy must exceed $75k to be in federal court; interest and costs (ie: indemnification) don’t count for the $75k total

· P decides what the amount is in controversy  unless it is to a legal certainty not to exceed $75k; not “what is the P likely to recover”

· ^Rule: we assume P’s assumption is correct unless it appears to a legal certainty that it should be lower; thus the general law abides by what P says

· Injunctions:

· Injunction def:

· Not the damages but rather getting to court to do something against the other party

· How to value an injunction? (split jx 3 choices) – just really know the first 2
· 1) (majority): what is the value of the injunction to P?

· Ie: diminution in value of D’s property from an encroachment by D

· 2) (minority): what is the cost of the injunction to D?

· Ie: amount it would cost D to remove his encroachment

· 3) (minority): determine cost or value to the party invoking jx (which party is complaining about jx)

· Aggregating claims: (memorize the rules)

· a) a single P w/2 or more claims (unrelated or related) against a D can combine them to satisfy the amount in controversy requirement

· HYPO: P has a defamation claim of $46k against D and a breach of contract claim of $40k against same D – those can be added up to $86k and satisfy amount in controversy

· b) (no aggregation) if 2 or more P’s each have a claim against D1, they can’t aggregate if their claims are separate (different from related; still can’t aggregate if related, only if common undivided interest) and distinct (also true for 1 P against multiple Ds)

· c) joint liability: If 1 P has one claim against multiple D’s which all could have to pay the entire amount in question or split it amongst themselves (more of a joinder problem then an aggregation one)

· HYPO: P has a $46k claim against D1 and $40k claim against D2 which either D1 or D2 could have to pay the entire amount in controversy 

· d) common undivided interest:

· HYPO: P1, P2, and P3 all have $50k negligent claims against D b/c D broke a $150 painting that each of them owned a 1/3rd interest in (also not really aggregation b/c it’s just 1 big claim by multiple Ps)

· HYPO: joint owners of real estate in a quiet title action would aggregate the entire value of the property together and sue against D

· E) supplemental jx for 2 P’s where one meets amount in controversy for diversity and the other doesn’t, the other can get in off of P’s original diversity; technically they aren’t aggregating though 

· Aggregation hypos:

· HYPO: P sues for 100k for breach of contract and there’s a D counterclaim for 50k, is the amount in controversy satisfied? – yes, b/c the 100k satisfies the 75k amount in controversy and you don’t subtract a counterclaim

· HYPO: P sues D on unrelated claims of 72k and 5k – amount in controversy is satisfied by rule (a) 

· HYPO: P and her friend P2 sue D together on separate claims, can we aggregate? – no b/c of (b), (d) is distinct from (b) b/c it’s the same legal claim b/w P’s

· HYPO: P sues D for $80k claim in car crash and P2 sues D for $20k, can we aggregate? – Can’t aggregate the claims but because P’s original claims meets the amount in controversy requirement on it’s own, P2s claim can be joined into federal court since they arise out of the same transaction

Supplemental jx.
· Supplemental jx:

· Doctrine that allows federal courts to take jx over an entire suit w/a federal question even though there’s also a state question in the suit

· ^policy: meant to expedite the court system

· Joinder rules: facilitate the ability of parties to bring a lot of people and claims into 1 lawsuit (meant to be flexible in order to create efficiency in the court system)

· Main questions for joinder:

· Can we get this state issue into federal court off of our federal anchor claim?

· Can we bring a state claim against D2 into federal court along w/the federal claim we have against D1?

· United Mine Workers v. Gibbs: NEW RULE: supplemental jx is allowed if there’s a “common nucleus of operative fact” b/w the fed and state claim

· Constitutional limit: Article 3 section 2

· Judicial power shall extend to all cases arising under the constitution and to controversies b/w 2 or more states; b/w a state and citizens of a different state; and b/w citizens of different of different states

· 28 USC section 1367 Supp jx (only applies to state claims anchored in by fed questions)
· Anchor claim: the claim that gets you into federal court

· (1367) if state claim arises under common nucleus of operative fact w/the federal claim then you can take the state claim to federal court even though it wouldn’t have gotten there on its own

· ^courts will determine if proving the elements of the fed claim will also prove the elements of the state claim
· A) general rule: supp jx. Is allowed over factually related claims; this is subject to the limitations in (b) and (c)

· Look to see if all claims arise out of same nucleus of operative facts

· ^okay to join other parties w/a common nucleus of operative fact to the case even if the other party is brought in solely off a state claim 

· B) Exceptions: where supp jx. Is not authorized in diversity cases (gets tricky b/c it will directly reference joinder rules but are still exceptions)

· 1) look to see if it’s a diversity case (if not don’t use)

· 2) look to see if it’s a claim by P (if not don’t use)

· 3) look to see if it’s against a person made a party b/c of one of the joinder rules

· ^only applies to claims by plaintiffs (not 3rd party plaintiffs) in diversity cases ie: P (CA) isn’t allowed to bring in D2 (CA) into his diversity case w/D1 (NJ) b/c of supp jx 

· ^policy: makes sense b/c we don’t want Ps sneaking in other (same state) Ds b/c off of some other Ds original diversity; therefore we should bar this loophole of supp jx in diversity cases for joining a D of the same state as the P

· C) Discretion to decline supp jx in appropriate cases (covers circumstances where court can take jx but it doesn’t have to; examples below)

· In re Ameriquest Mortgage co: P made state and fed claims against D for giving a bad appraisal and not making appropriate disclosures – court found no reason to revoke supp jx under 1367(c) b/c it wasn’t a novel or overly confusing issue
· Szendrey-Fowes v. First Bancorp: P (lawyer) got fired for raising concerns about his own company and the state claims were can P reveal confidential info in a wrongful termination case – court holds the state claim is a novel one so they should dismiss jx back to district of Puerto rico

· 1) state law claim involves “novel” or “complex” state law issues

· 2) State law issues “substantially predominate” over federal issues

· 3) District court has dismissed the claims which original jx was based

· ^courts will consider timing (when did fed question get dismissed and should we still allow in the state question) – courts will only deny supp jx if fed question is dismissed early on; if a discovery period has already passed the court will probably take on the state claim as long as it’s not “novel”

· HYPO: fed claim gets dismissed by trial court, can P appeal w/just state claim? – no court will decline supp jx

· HYPO: fed claim gets dismissed after long discovery period, can state claim still proceed to fed court? – most courts will say yes b/c the time and resources already put in

· 4) “in exceptional circumstances, there are other compelling reasons for declining jx”

· D) tolling provision – gives window to re-file in state court if you failed to find supp jx. In fed court

· Supp jx. Hypos:

· HYPO: P sues D for a federal civil right claim for firing her and wants to add on a state wrongful discharge claim, is there supp jx? – yes, b/c the claims arise from a common nucleus of operative fact

· HYPO: P sues D1 for fed rights question by allowing co-workers to engage in sexual harassment, P joins D2 for a state tort claim of harassment, is there supp jx over D2? – yes, doesn’t matter that D2 is a different party b/c the 2 claims arise out of common nucleus of operative fact

· HYPO: P sues D1 who are diverse citizens but wants to bring in D2 who’s the same domicile as P, is there supp jx? – no fed question so no supp jx and P kills diversity claim by adding D2, so won’t get into fed court

· HYPO: P sues D for a state claim and fed claim that are unrelated, is there supp jx? – no, only the fed claim can be heard in federal court

Removal
· Removal: only allows removal to federal court of cases (no issue by issue removal) that could have been filed in federal court anyway, therefore there’s no expansion on what the fed court encompasses

· Theory behind removal: just b/c P decided to file in state court doesn’t mean D shouldn’t be able to protect himself from unfairness by removing to available federal forum

· Filing a notice of removal: (not asking for permission)

· Fight against removal happens when P files a motion to remand that the district (fed) court will decide upon
· Remand: only available if case is originally filed in state court, removed to federal court, and P wants to go back to state court

· 3 removal statutes:

· 1) 28 USC 1441 – grounds for removal (circumstances where you can remove a case to federal court) (relevant for Ds)

· A) If a civil action is brought in state court AND the action could’ve originally been brought in federal court AND no other statute forbids removal THEN D may remove to the US district court and division where action is pending

· Catepillar Inc. v. Lewis: TC erroneously allowed removal in the beginning but at the time of trial there was valid diversity b/c non-diverse parties settled – court holds removal should be upheld despite its initial problems, for purposes of finality and efficiency

· NEW RULE: if a case is erroneously removed at the time of trial but there’s subj matter jx at the time of trial then the verdict should be upheld for purposes of finality and efficiency

· ^Also general venue laws don’t apply to removal; case will automatically go to the district that the state claim was filed in

· B) (2): Home state bar only for removing on diversity grounds – if D is sued in home state the case cannot be removed on diversity jx. Grounds

· ^if removal is based on fed question then the home state bar doesn’t apply and case can still be removed

· *Don’t need to know 1441 (d) or (e)

· F) removal of a case from state court to fed court when it never should have been in state court to begin with ie: exclusive jx in fed court like patent law

· ^(not expected to know federal questions that are exclusive to federal courts, she’ll provide them on exam)

· 2) 28 USC 1446 – procedures for removal (mechanics of getting case to federal court) (relevant for Ds) 

· B) (multiple D’s): if there’s more than one D in a case, all D’s that’ve been properly joined and served need to agree to remove the case; if one holds out then the rest can’t remove

· B) (1): removal must be w/in 30 days from time of service

· B) (3): removable must be w/in 30 days of an amended complaint making a previously unremovable case removable

· HYPO: if amended complaint reaches a controversy over $75k can a D remove? – yes, they have 30 days after amended complaint 

· C) (1): D can’t remove based on diversity more than 1 year after the action was filed, regardless of amendments

· C) (2) (B): district court can find “true” amount in controversy for removal under diversity (we 

· Timing for removal under 1446 b and c

· Federal question:

· (b)(1): w/in 30 days of receipt of initial pleading OR (b)(3) w/in 30 days of receipt of document making a previously unremovable case removable

· Diversity:

· (b)(1)(3): w/in 30 days of receipt of initial pleading/amended complaint EXCEPT can’t be later than 1 year after commencement of the action (unless P acted in bad faith by stalling)

· 3) 28 USC 1447 – procedures for remand (get a case back to state court if improperly removed) (relevant for Ps)

· Timing of remand motion:

· Motion to remand for lack of subj matter jx:

· At any time

· Motion to remand for non-subj matter jx reasons:

· w/in 30 days of removal

· possible reasons to remand: not all parties properly joined and served; D’s consented to removal; D’s waited too long to remove; removal violated in-state defendant rule

· Removal Hypos:

· HYPO: P sues D for state issue in state court but D wants to remove b/c D thinks they’re protected by 1st amendment, can D remove? – no b/c well pleaded complaint rule shows no fed jx b/c original claim must have subj matter jx not possible claims brought up during the case

· HYPO: P sues D in state court for fed issue – D can remove to fed court b/c the case could’ve been filed there in the first place

· HYPO: Florida P sues N.J. D in N.J. state court for a claim over $100k, is this case removable for diversity? – no, b/c D is domiciled in the state court so there’s no prejudice against D in N.J. (1441 B)

· HYPO: P (Penn) files state law complaint in Penn against D (Georgia), how would D remove the case to fed court? – Fed court has original jx over the claim b/c the parties are diverse and the controversy is over $75k, notice of removal must be filed w/in 30 days of first receiving service and sign the removal as you would for Rule 11, also include all pleadings served on D

Joinder
· All about who you’re going to sue and what claims you’re going to bring

· Joinder and subj matter jx, sperate but related questions:

· 1) Do the rules allow these parties or claims to be joined in a single action?

· ^consult relevant rule – each are crafted to say yes to allowing joinder ie: Rule 18, 14 (joinder rules don’t create or expand subj matter jx

· 2) Is there a statutory basis for subj matter jx? 

· ^consult relevant statute ie: USC 1331, 1332, 1367 (each claim must have a statutory basis for subj matter jx and complete diversity will look at all of the parties in an action, not just parties to a single claim)

· Vocabulary of claims:

· Original claim: P’s original claim against D

· Counterclaim (rule 13(a)(b)): Claim for affirmative relief

· ^not a shield against liability but rather a sword for countering liability

· Crossclaim: suit by one P against another P or one D against another D

· 3rd party claim (rule 14): if D brings another D into the case then it’s a 3rd party claim

· A. Joinder of Claims: (these rules authorize parties, once joined in a lawsuit, to assert additional claims

· Regardless of supp jx answer, if you have a problem w/joinder rules then a claim can’t be joined, so think of subj matter jx separately from joinder rules and you’ll always need both in order to join claims

· 1) Rule 18

· Party can join as many claims as heart desires against an “opposing party”

· ^still need to find either original jx or supp jx though

· (a): a person joining a counterclaim, crossclaim, or 3rd party claim can join anything

· Advantages of joining claims: makes litigation more efficient

· Disadvantages: makes litigation more confusing and expensive

· *Although P isn’t required to join claims, there are preclusion reasons that P would want to join them

· Preclusion (discussed in spring): if you’re going to bring a 2nd claim you need to bring it now or you lose your right to bring it later

· HYPO: P sues D over fed claim and state claim that are unrelated, can he join the claims? – Under Rule 18 yes, but no subj matter jx b/c supp jx only applies when there’s a “common nucleus of operative fact” b/w the 2 claims

· 2) Rule 13

· Allows opposing parties to bring claims for affirmative relief against a party bringing an original claim

· Compulsory vs. permissive: distinction matters for whether there is subj matter jx of the counterclaim

· A) Compulsory counterclaim (subj matter jx)

· Plant v. Blazer Financial Services: P sued on lack of appropriate loan disclosures and D counterclaimed for unpaid balance – court held the lack of disclosures and unpaid balance have a logical relationship so it’s a compulsory counterclaim

· “must plead as counterclaim if the claim arises out of the transaction or occurrence that is the subj matter of the opposing party’s claim” – always falls under scope of supp jx; and must be raised now or you lose chance to raise in subsequent case

· 9th circuit logical relationship test:

· Is there a logical relationship b/w the claim and the counterclaim? – if yes, then compulsory counterclaim

· Compulsory counterclaim vs. supplemental jx test:

· Is “common nucleus of operative fact” the same as “arises out of the transaction that is the subj matter of the opposing parties claim”? - basically

· NEW RULE: If a counterclaim is compulsory, then it will for sure be in the scope of supp jx (1367(a))

· 2 exceptions to compulsory counterclaim rule:

· 13(a)(1): claims that a D did not possess at the time she served her responsive pleading but that matured or were acquired later ie: “A didn’t have claim against B at the time of service”

· 13(a)(2)(A): claims that were the subject to another pending action at the time the federal action was commenced ie: “potential counterclaim is already the subject matter lawsuit so no need to bring it in this one”

· HYPO: A and B (separate domiciles) crash into each other, A brings suit for over $75k in medical expenses, B counterclaims for $10k in vehicle damage, does the rules make joinder permissible? – yes, b/c it’s a compulsory counterclaim (also falls w/in supp jx) and the $10k can be added on to the $75k in order to meet amount in controversy requirement for diversity

· B) permissive counterclaim (no subj matter jx)

· Anything that isn’t a compulsory counterclaim is permissive

· Traditional view: need an independent basis for jx ie: fed question or diversity (also preferable to find jx this way b/c a court won’t later kick a claim out b/c of 1367(c)

· Narrow exception: b/c supp jx scope is slightly larger that scope of compulsory counterclaims, a handful of permissive counterclaims can be anchored into litigation under supp jx; but that would be rare b/c a court can still knock the permissive counterclaim out under 1367(c)

· C) crossclaim (rule 13 (g))

· Initial claim against a co-party must be asserted through a crossclaim (ie: P vs. P or D vs. D)

· Crossclaims must arise from same transaction or occurrence as the underlying dispute

· Basis for subj matter jx in crossclaims:

· 1) consider fed question or diversity, if none…

· 2) there will be supp jx b/c crossclaims must arise out of same dispute

· After a co-party asserts a valid crossclaim under rule 13 to join another party, then rule 18 allows either party to assert any other parties they have against each other

· How to determine if a crossclaim can be in fed court:

· 1) Fed question?

· 2) Diversity?

· 3) supp jx? (there will always be supp jx b/c all cross claims arise under same issues as original jx) *always would prefer jx to be found under (1) or (2) though b/c 1367(c) allows for more dismissals of supp jx claims only

· 4) limits under 1367(b)? (only applies to P vs P crossclaims)

· HYPO: 3 car collision, P sues 2 D’s for negligence (state law claim), then D1 crossclaims against D2; 1) fed question jx? No b/c state law claim 2) diversity? – no, b/c both D1 and D2 from NY 3) supp jx? Yes, b/c same transaction or occurrence from P’s claim 4) is there anything in 1367(b) that limits reach of supp jx? – yes, b/c 1387(b) applies only to claims by Ps

· Difference b/w crossclaims and counterclaims:

· Crossclaims are never compulsory so there’s no requirement to assert them and you never waive your right to do so later

· B. Joinder of Parties: (these rules authorize joining parties) (know how to apply rules through hypos, don’t need to know rules verbatim) 

· 1) Rule 20 – permissive party joinder

· Mosley v. General Motors Corp.: 10 Ps tried to sue together against a D for violation of civil rights for their work – court held the main transaction was the overall racial policy so joinder is appropriate under rule 20

· Exxon Mobil Corp v. Allapattah Services: 10,000 exxon dealers filed class action lawsuit against scheme ripping them off – court holds diversity is appropriate b/c some of the claims were over $75k and the ones that weren’t can be joined b/c they all arise from same question of fact

· Permissive joinder – Parties may join together as Ps or Ds to assert claims that:

· 1) arise out of same transaction, occurrence, or series of transactions and occurrences and…

· 2) if any question of law or fact common to these persons will arise in the action

· Must be complaint about the same transaction and at least 1 common question of law or fact amongst the parties joining

· Side note: rule 21 allows cases to be severed and tried separately when rule 20 doesn’t allow for a joinder

· Rule 20 and subj matter jx:

· 1) consider if joinder is appropriate under rule 20

· 2) consider if all joined claims are appropriate under subj matter jx (ie: fed question, diversity, or supp jx)

· HYPO: P (CA) has a state claim against D1(NY) that works for diversity, can P join D2 (CA) off of another state claim? – no, b/c 1367(b) doesn’t allow a P to join another D through supp jx in a diversity case

· 2) Rule 14: Derivative liability (ie: indemnification attempt) - Impleader

· Price v. CTB Inc.: D made a crappy chicken house and wanted to cross claim against a nail manufacturer – court held joinder is appropriate b/c the nail manufacturer may be partially liable for the original claim made by P

· Derivative liability: allows defending party to shift some of its liability to a new party

· Ie: D1 can bring in D2 if D2 is or can be liable to P for all or part of claim against D1 (liability for 3rd party D must derive from P’s claim against primary D)

· ^policy: relieves D1 of liability immediately after verdict and avoids expense of 2nd lawsuit or potentially inconsistent verdicts in 2 lawsuits

· HYPO: P sues D, D counterclaims against P, then P tries to join D2 under rule 14, is this appropriate? – yes under rule 14 b/c P’s trying to get indemnity but would still have to check under subj matter jx

· 3rd party plaintiff: D in original action who brings in D2 (b/c D1 is acting as a P against D2)

· Basis for derivative liability in state law (2 instances but no true distinction)

· 1) contribution (tort) “reimbursement” – only partially responsible

· HYPO: 3 car collision and P only brings in D1 for some reason, D1 might be liable for all of P’s injuries but also can bring in D2 for possible reimbursement

· 2) Indemnity (contract) – fully responsible

· HYPO: retailer sells a defective product to P, retailer could bring in manufacturer who is also responsible for all or part of Ps original claim

· Intervening joinder: party that inserts itself into a lawsuit even though none of the original parties asked it to come in
2nd Semester Civ Pro Outline
Final

· Is cumulative; 3 hours long but really a 2 hour test – Same as the midterm with MC and maybe 2 essay questions
· Focus on the places in the fall that have a clear nexus with what we studied in spring

· HYPO: P sues D in fed ct D files motion to dismiss for improper service of process, but court denies the motion; D then moves to dismiss the case for lack of personal jx; is D’s personal jx motion proper? – no b/c the defense was waived by failing to include it in the first motion to dismiss (subj matter jx claims can be made at any time)

· Work we did last semester falls in line w/work done this semester

· 1st semester we were concerned w/where we file a lawsuit and now we are concerned w/what happens after you file a lawsuit
· WHAT WE DON’T NEED TO KNOW FOR THE FINAL

· Rules: 1, 2, 3, 15(b), 23, 24
· Discovery Rule: 27, 28, 29, 32

· Not asked to apply Old law (ie: conley standard)
· Vana says final will be 12(b)(6) motion and then issue preclusion

· Essay should have a fact pattern w/more than 1 lawsuit

· Need to analyse claim preclusion then issue preclusion

Federal Government’s Powers

· Article 1 intentionally limits powers of the federal government

· What happens when a state law claim is in federal court? (erie case)

· Will generally apply FEDERAL PROCEDRUAL LAW and STATE SUBSTANTIVE LAW

· ^policy: diversity should just move a case to avoid jury bias, not use different substantive law to give the party deciding venue the advantage

· Substantive Law def:

· Outcome determinative (you can create a hypo where everything is outcome determinative though)

· Areas of law considered substantive (state law governs)

· statue of limitations

· burden of proof

· choice of law rules

· interpretations of contracts

· the right to recover damages

· HYPO: is statute of limitations a substantive or procedural issue? – SC says substantive b/c it determines the outcome of cases

· 98% of the time there is case law which shows whether an issue is substantive or procedural so not a lot of litigation about it

· 2% of remaining cases deal w/a patchwork of overlapping cases and tests similar to personal jx

· History of Erie case – Do we need to know this?

· Judiciary act of 1789 made diversity constitutional and congress passed the rules of Decision act

· Rules of Decision Act: “The LAWS OF THE SEVERAL STATES (ambiguous) except where the constitution of treaties of the U.S. or acts of congress otherwise require or provide, shall be regarded as rules of decision in civil actions in courts of the U.S., in cases where they apply”

· Old Swift Case (overruled by Erie)

· Said fed courts are free to ignore state laws b/c state common law doesn’t count as the laws of the several states

· ^policy: Natural Law view – judges don’t make the law but rather discover the law and therefore state judges can find evidence of the law but not the actual law

· Also intended to facilitate commerce across states through a uniform system but this actually created a lack of consistency since there was great differences b/w state and fed courts (fed courts favored big corporations)

· Erie railraod v. Thomkins: P files case in fed ct b/c law was more favorable in negligence case vs penn state ct – court overturns swift ruling and says federal courts need to apply the same state law where they sit (about constitutional limits of fed gov. but never cites constitution)
· Horizontal choice of law issues: Which state law should be used? (Claxton case held that the state in which the fed court is sitting should be the law used – so fed CA court uses CA state law)

· ^***the state’s choice of law governs in the state where the fed ct. is sitting so a CA fed ct. may not actually apply CA state law if CA’s choice of law rules say to use the state substantive law where the accident occurred 

· HYPO: will an NY fed ct. always apply NY state substantive law in a diversity case? – no not necesarilly, have to look at choice of law doctrine for NY which might say a different state’s. substantive law should be used (so different claims can use different states laws based on choice of law doctrines)
· Erie (extent to what we need to know)

· HYPO: truck driver from state A and driver from state B collide in state B and driver A files suit in state B on diversity for negligence, what law of negligence should apply? – court should determine what state B’s negligence law is and apply that

· Erie Rule: Fed courts sitting in diversity must apply the same substantive law applied by the courts in the state in which the fed district court is sitting **all we need to know is the rule and that fed ct.  will apply the state law in the state where it sits
· ^Do so by predicting how the highest court in the state would answer the question *doesn’t necessarily mean following really old precedent if the fed court thinks the state court would rule differently today
· HYPO: what if highest court in the state hasn’t seen the issue? – then the fed court would try to predict their ruling

· HYPO: What if there’s a 100 year old case that is still precedent under the states highest court? – a state superior court would be required to follow it but a fed court could just predict what the state SC would rule on today

· Theory behind Erie – Do we need to know?

· 1) hope for commercial uniformity (cause it didn’t happen under swift)

· 2) avoid forum shopping ie: out of state P selecting a different forums law

· 3) shift in judicial philosophy towards legal realist view (law is law b/c people have the authority to enact the law – nobody discovers it)

· Federal Common Law

· Erie says it doesn’t exist but it does b/c fed courts make and interpret laws; meant to say that general federal law can’t displace that of the states in state law claims

· Rules enabling act

· Federal Government created the federal rules of civ procedure after Erie

Introduction to Litigation

· .9% of civil cases filed went to trial

· About 700 district court positions; 120 are vacant

· Settlement problems:

· A breach of contract issues so handled in state court

· Federal rules of civil procedure 54(d)(1)

· Costs other than attorney’s fees should be allowed to the prevailing party – costs under this rule are very limited so P still pays great in legal fees

· Attorney's fees vs. costs
· Attorney's fees: billable hours

· Costs: court reporter, filing documents, things that cost lawyers $$ to do

· Fee shifting statutes (occurs in some cases w/bad faith)

· Default rule: losing side isn’t responsible for winners attorney's fees

· ^exceptions: some statutes allow you to recover attorney’s fees from the opposing side

· Incentives to litigate

· Incentives are based on the remedies available

· 4 kinds of remedies:

· 1) damages

· Troupe v. C & S Wholesale Grocers: P slipped and hurt herself in tried to file in fed ct but D removed to state ct – court says Ps remand is granted b/c amount in controversy will likely exceed 75k

· 2) specific relief: injunctions

· 3) declaratory relief

· 4) temporary relief

Litigation Finance
· Contingency fee

· Lawyer takes a % of the clients recovery (only works in cases where damages are available not used for injunction or declaratory relief)

· ^sometimes lawyers still pay the costs though so they’ll be out thousands if they don’t win

· What lawyer wants to know in a contingency arrangement:

· The costs it’s going to take to litigate the case (hours needed to put in)

· Hourly rate

· Lawyers desires for an hourly arrangement

· Wants a lengthy case to accrue more hours

· Lawyers will sometime bill an initial large fee to see how the client reacts and that will show them how willing the client is to take on a lot of hours

· Hourly pay

· Could be up to 1k an hour

· 3rd party litigation funding

· Extends contingency fees to non-lawyers so if a case fails then the finance co gets nothing – these could either fund the clients or law firms themselves

· Fee shifting

· 1) common fund – Ps suit results in the creation of a fund from which the lawyers fee can be deducted

· 2) by contract – parties contract to provide that if someone has to sue on the contract the loser will pay

· 3) by common law – court has inherent common law power to sanction parties acting in bad faith to pay

· 4) by statute – there are both state and federal fee shifting statutes

· Motion for attorney’s fees

· Must document how you spend your time and then send it to the court in order to get your fees back after winning a fee shifter case

· Litigation as an investment:

· P wants to know whether the potential return outweighs the cost of litigation

· D wants to know whether a successful defense will cost him less than what’s at stake for him (some clients may pay more than what the litigation is worth though to show the world they don’t back down)

· Categories of damages:

· 1) compensatory damages – compensate/substitute for an injury

· A) special/economic/hard – ie:  medical bills or lost wages

· B) general/non-economic/soft – ie: pain and suffering, emotional distress, reputational harm

· ^Both are real/compensatory

· 2) punitive/exemplary – meant to punish or deter conduct

· ^available in tort or egregious conduct cases but not contract ones
· How do lawyers get paid?

· 1) client pays direct for lawyers services

· Ie: hourly, flat fee – hybrid pmts (capped hourly fee)

· 2) contingency fee arrangement

· 3) someone else pays (won’t be tested on)

· Insurance co

· 3rd party litigation finance co

· Other 3rd party (ie: family member or corporation)

· 4) non-profit, gov. agency, or corporate employee (in house counsel) pays lawyer’s salary

Injunctions

· Types of specific relief

· 1) injunction (only one we talk about in this class) – do we not need to know the other ones?
· 2) specific performance

· 3) replevin

· 4) ejectment

· 5) quiet title

· Injunction (equitable form of relief)

· Commanding a party to do or not do something

· ^if you fail to comply with an injunction you’ll either have a fine or in extreme cases be thrown in jail

· Equitable remedy vs legal remedy

· Equitable remedy = injunction

· Legal remedy = damages

· English courts used to be divided and gave the different remedies

· Now to get an equitable remedy you must show that a legal remedy wouldn’t work

· ^policy: injunctions are difficult to draft and oversee and tax the courts resources

· Lucy Webb Hayes School v. Geoghen: Hospital wants to eject D from the nursing home but D claims legal remedy is adequate – court says legal remedy is inadequate and awards injunction to remove D to a nursing home

· Provisional relief:

· Court needs to decide quickly on uncertain facts b/c time is of the essence 

· Injunctions

· Can be affirmative (to do something) – which are harder too get

· Or prohibitive (to stop doing something)

· Preliminary injunction:

· Can’t wait for a trial on the merits b/c harm is being done now

· Test – P must establish (same test for TRO)
· 1) P is likely to succeed on the merits

· 2) P is likely to suffer irreparable harm in the absence of a preliminary injunction

· 3) balance of equities tip in Ps favor

· 4) the injunction is in the publics best interest

· ^(3) and (4) can tip the favors against giving an injunction even if (1) and (2) are present
· Irreparable harm = something that can’t be undone ie: fixed later w/money b/c practicality of measuring the harm is difficult to calculate ex: loss of business, death or SBH, P can’t show damages suffice

· Dissent in Winters case:

· 9th circuit courts still sometimes use the sliding scale test for elements 1 and 2 rather than the rigid method the majority took

· Order of provisional relief by duration:
· 1) Temporary Restraining Order (TRO)

· Generally issued to preserve the status quo pending a hearing on a preliminary injunction (can also be issued in extreme situations w/o notice to opposing party (ex parte issue))
· Takes less than 24 hours and up to 3 days

· ^need to have good reason you need it that fast
· Only good for 14 days – act like a bandage to get you a PI

· 2) Preliminary Injunction (PI)

· Winter v. Natural Resources Defense Council: Non-profit sues for preliminary injunction against navy to stop sonar training which might impact marine mammals – court doesn’t award PI b/c public interest of a strong military outweighs the likelihood of irreparable harm element of a PI

· Also issued to preserve status quo pending resolution on the merits

· Takes 3-4 weeks to get a PI

· week 1 – file motion

· week 2 – moving party files a reply

· week 3 or 4 – hearing in court and decision

· 3) Permanent Injunction

· Issued after full adjudication on the merits

· Can remain in effect indefinitely or a party can later seek to dissolve or modify

· Rule 65: governs TRO and PIs

· TRO sometimes can be issued under extreme circumstances w/o notice to other side

· ^might happen when notice to D would incentivize him to do more wrongdoing like hide assets

· Preliminary injunctions: give D’s opportunity to reply and show up to the hearing

· Requirements of a PI:

· Must show there is a likelihood of irreparable harm; or public interest may decide whether or not a PI should be granted

· Under Rule 65(c) the P must post a bond

· Ironic b/c preliminary relief granted can’t be measured in damages

· Bond is odered too insure against any harm done to D if the preliminary relief was a mistake

· Policy:

· 1) discourages dicey PIs and TROs

· 2) Ps bear the cost of error

· 3) gives D readily collectable damages

· Interlocutory appeals: 28 USC 1292(a)(c)

· Exception to the rule that you can only appeal on final orders

· This concerns granting, continuing, modifying, refusing, or dissolving injunctions

· Interlocutory def:

· Not a final order ie: intermediate order; typically can’t be appealed but 1292 is an exception

· Preliminary injunctions = interlocutory orders so they can be appealed right away

· ^policy: we should strive to balance the hardships

Declaratory Relief (available in state and fed court)
· Declaratory relief action – would be D becomes the P

· 28 USC 2201: Still need fed subj matter jx before relief can be granted 

· Ie: language of act says “in a case of actual controversy w/in its jx”

· HYPO: Promissory note given from A to B and A says it’s invalid but it’s not due for 5 years what should B do? – seek declaratory relief b/c time hasn’t yet passed for damages claim or an injunction
· HYPO: you’re going to publish a book but A says he’s going to sue for copyright infringement when you do and he’d have fed question but do you have subj matter jx if you bring declaratory relief? – yes b/c you have to imagine the COERCIVE SUIT (D in your action) would raise a fed question 

· ie: imagine the situation the other way around so your opponent is hypothetically going to court first

· Theory of declaratory relief

· Tell me now before there’s a harm

· ^must also be an actual dispute b/w the parties (can’t just be some hypo you want to know what the court thinks of)

· Typical cases which seek declaratory relief

· Intellectual property cases

· Insurance coverage

· Disputes among insurers

· Validity of a contract

· Party’s right to terminate a contract

· Declaratory relief for diversity cases

· Sometimes tough to tell how much the case would be valued at

Pleadings

· Terms:

· Claim = story that entitles P to relief, each lawsuit has at least one claim

· Cause of action = used interchangeably w/claim; but claim is preferred in fed ct. and cause of action is preferred in state ct

· ^both are theories that entitle P to relief

· In theory claim is less exhaustive than caused of action so you don’t put your cause of action in your claim in fed ct but under TWIQBAL this theory has changed

· Count = typically not used in civil litigation (used in criminal law)

· 2 main pleadings

· 1) Ps complaint

· 2) Ds answer

· Rules enabling act – passed by congress telling the fed courts that they could adopt the federal rules of civ pro (changes happen incrementally over time)

· Rule 1: purpose of the federal rules

· Objective is to promote speedy resolution of disputes

· Rule 3: civil action is commenced by filing a complaint w/the court

· When you file a complaint you have to worry about the fed rules, local rules (court rules), and local local rules (judge rules)

· Statute of limitations

· Considered substantive so state law is the one you follow in diversity cases; some states say you just need to file before the deadline but others say you need to serve

· Filing Def:

· Delivering to the court clerks official file

· Service:

· Delivering to the other parties

· (summons and complaint) – see rule 4

· (subsequent documents) – see rule 5

· Rule 6

· How you count days on the calendar for when things are due

· Rule 7(a)(b) – 2 categories that you could have to file

· (a) pleading – specific documents identifying the parties and describing their claims and defenses

· (b) motion – request for judicial action (could be written or oral)

· ^written explanations are about why a motion should be granted (often called a brief) 

· Complaint:

· Ps claims against D

· ^description of the facts that set forth the basis for relief

· Complaints are not evidence though

· Evidence = info presented by witnesses ie: testimony under oath, declarations or affidavits signed under oath – lawyers oral/written statements aren’t evidence

· Complaints = written statements (allegations) by lawyers describing claims
· ^exception: “verified complaint” – complaints verified by the client (signed by the client) which counts as evidence (necessary in unusual cases)

· Answer:

· 1) defenses against Ps claims

· 2) counterclaims (if any)

· 3) crossclaims or 3rd party claims (if any)

· Defenses

· Reasons not to award the remedy

· 1) denial – “that’s not what happened”

· Archaic term = traverse (can’t be settled in the pleading stage)

· 2) Affirmative defense – “even if that happened, I win b/c other things happened”

· Ie; lack of jx, statute of limitations, self-defense

· 3) failure to state a claim – “so what” “even if that happened it wasn’t a violation of the law
· Haddle v, Garrison: P alleged D conspired to fire him b/c of his testimony against D in federal court but P was an at will employee so D moved for demurer – court didn’t grant demurer b/c P made a logical legal argument for recovery despite being an at will employee

· Archaic term – demurer; doesn’t require facts outside the complaint to succeed

When drafting a pleading that states a claim

· Rule 8(a) – stating a claim (the complaint)
· (a) Pleading that states a claim for relief must contain…

· 1) grounds for the courts jx, unless court already has jx

· 1) short and plain statement of the courts jx

· 2) claim showing that the pleader is entitled to relief

· 2) short and plain statement of the claim showing the pleader is entitled to relief

· 3) demand for the relief sought, which may. Include relief in the alternative or different types of relief

· 3) request for relief (called prayer for relief)

· Considerations in writing a complaint

· (a)(1) diversity? Fed Q?

· (a)(2) legal theories? Elements? Facts? – most problematic part of rule 8

· Rule 9

· Rule 9(b) – certain types of complaints need to be plead w/particularity about the facts that give rise to the claim (ie: fraud claims) **for rule 9 we only need to know 9(b)

· Stradford v. Zurich Insurance Co.: Insurance co counterclaimed against dentist with a fraud claim for flooding his own business – court dismisses claim but gives leave to amend b/c it didn’t give the who, what, when, where of the alleged fraud

· ^for the purposes of fraud the complaint must specify the “time, place, and nature of the alleged misrepresentations” (basically the who, what, when, where, how of the alleged facts

· Reason for higher articulation in fraud claims

· 1) D knows how to respond b/c of more specific complaint

· 2) reduces number of meritless fraud claims which are an effort just to get a settlement

· 3) doesn’t allow every breach of contract claim to be turned into a fraud claim (more damages available in fraud)

· 4) helps protect the Ds reputation against meritless fraud allegations

· Distinction b/w Rule 9(b) and Rule 8(a) (used by opposing counsel to refute an insufficient complaint)

· w/a fraud claim you must meet both rule 8(a) and then rule 9(b)

· ^in theory you could meet 9(b) and not 8(a) b/c they are seperate requirements that must be analyzed seperatley but normally when you meet one you meet the other

· Allegations necessary to state a claim:

· Most of the time the allegations need to follow the elements of a particular claim – and most of the time the D will know what he needs to allege to defend a particular claim (sometimes there’ll be an exhaustion requirement for the P)

· Exhaustion requirement: (affirmative defense)

· Prior to asserting a claim a P is required to exhaust all administrative checkpoints to try and resolve a complaint before running to court

· ^works as an affirmative defense for the D to use if P hasn’t exhausted it’s other dispute resolution avenues

When served w/a pleading that states a claim

· Rule 12

· (b)(6) – motion to dismiss for “failure to state a claim upon which relief can be granted” ie: demurer
· A so what motion b/c even if all those things happened you wouldn’t be entitled to relief

· ^this enforces the requirements under Rule 8(a)(2)

· Dismissed w/o prejudice

· Means a court is allowing the P to try again by amending their complaint so that it would possibly have grounds for relief

· ^under Rule 11 the P isn’t allowed to lie in order to get their complaint to work

· How to establish a valid claim that will w/stand demurer

· HYPO: 1) D had a duty too P 2) D breached duty 3) D’s breach was the proximate cause 4) of harm to P – the D wouldn’t be able to defend this claim so it’s insufficient

· 2 approaches to establishing a valid claim - courts end up somewhere b/w the 2 (basically different levels of specificity required)

· 1) Notice Pleading (P preferred – fed courts use) 
· Inform D what the suit is about (D is the audience)
· Goal is to give the D enough notice to start drafting a defense – check to see if correct b/c lecture was iffy
· Advantages:

· Don’t have to put all cards on table in order to avoid a motion to dismiss

· More likely to let cases through to discover which requires actual fact finding

· Less taxing on Ps attorney and court system at initial stage

· P can hide ball from D

· Disadvantages:

· Might let cases through which shouldn’t be getting to discovery (impacts the court system)
· 2) Fact Pleading (D preferred – CA state uses) 
· Specify facts establishing liability (D and judge are the audience)
· Goal is to specify the facts that establish liability 

· Ie: giving every step along the way to establish a story for liability

· If a court requires fact pleading then the judge can more readily determine if this will be a winning claim

· Advantages:

· Could lead to more efficient resolutions of disputes (encourages motion to dismiss and settlement)

· Gives D greater preparation going to discovery

· Strong cases shine through

· Will save Ds from settling crappy cases just to avoid discovery b/c motion to dismiss is greater possibility

· Disadvantages:
· Bigger strain on P in initial stage

· Fed court Conley Standard for complaint (was reversed)

· “a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the P can prove no set of facts in support of his claim which would entitle him to relief” (limited info at pleading stage)

· ^policy: discovery stage will do the bulk of sorting not pleading stage; put in place at a time where discovery was structurally different
· Bell v. Novick Transfer Co: P just states general facts on Ds negligent driving and basis for relief – court follows conley standard and allows complaint to get to discovery

· Twombly Case
· NEW RULE: complaint must establish a basis for relief which is plausible not just conceivable
· Initial change to require complaints to be more definite
· Anti-trust case (needs tons of discovery and tons of experts to get through this litigation)

· ^court finds Twombly complaint to be insufficient even though it meets the Conley standard

· Plausibility requirement: (doesn’t mean probable)

· Simply requires a reasonable expectation that discovery will result in facts that satisfy the elements of the alleged dispute

· ^policy: allow Ds to avoid costly discovery

· Iqbal case: applied Twombly standard to all cases not just anti-trust

· Ashcroft v. Iqbal: Pakistani tries to sue FBI by saying constitutional rights were violated after 911 – court applies Twombly standard to all cases and dismisses claim b/c it was implausible and accompanied by conclusory allegations

· Iqbal critique: court says judges should use their common sense to determine if a complaint is plausible – this introduces extra uncertainty into particular kinds of cases

· 12(b)(6) Under TWIQBAL (put in place to limit Ps ability to get to discovery)
· View the complaint in the light most favorable to the P except…

· 1) disregard “conclusory allegations

· 2) determine if remaining allegations tell a “plausible” story of liability

· What is a conclusory allegation?

· No clear def; assume any facts are true but don’t assume conclusory facts are true

· A formulaic recitation of the elements

· A P’s ground for relief is not just a reciting of the elements and a legal conclusion
· How to avoid being conclusory:

· Flesh out the “because of” language and add in specific facts that if true would plausibly attain relief

· Court will go sentence by sentence to determine if something is conclusory

· Conclusory ex: D was driving negligent; D fired P b/c of Ps race

· Facts which can be grounds for relief ex: P and D had a contract that required D to pay $1 mil

· Determining if remaining allegations tell a “plausible” story of liability

· Plausibility doesn’t equal probability

· Facts can be non-conclusory and consistent w/grounds for liability but they’re not plausible given more likely explanations and therefore the complaint won’t proceed to discovery

· How to predict if a complaint doesn’t meet plausibility standard:

· 1) cases where liability depends on Ds mental state (whether Ds actions were unlawful/lawful comes down to mental state)
· 2) cases where discovery is likely to be lengthy or expensive

· 3) cases involving legal theories the current SC doesn’t like (ie: antitrust, discrimination, suits against gov. officials)

· HYPO: what will happen in a motion to dismiss a complaint under 12(b)(6) if an employee alleges his firing was discriminatory b/c “his boss was in a different political party?” – motion to dismiss will be granted b/c the complaint is conclusory and doesn’t show P has a plausible right to relief

· Qualified Immunity: (can be brought up in motion to dismiss)

· If actions of a gov. official were in good faith then the official is immune from a later suit if it’s determined that the actions were illegal

· ^policy: want to avoid putting gov officials into a lengthy discovery

When drafting a responsive pleading (for opposing counsel)
· Rule 8(b)(c)

· Rule 8(b) – filing an answer:

· 1) admitted 8(b)(1)(B)

· 2) denied 8(b)(1)(B)

· 3) admitted in part denied in part 8(b)(4)

· 4) lacks sufficient knowledge or information to admit or deny 8(b)(5)

· ^has the effect of a denial

· 5) silence or non-denial 8(b)(6)

· ^treated as an admission

· HYPO: D hits Ps car; D has knowledge that he wasn’t on campus that day but he loaned his car to somebody else how should he answer? – just say “denied” you need to deny anyway and it’s not a good idea to give more info to the other side

· HYPO: allegation is that D is a CA corp w/a PPB in CA; Ds knowledge is that D is a CA corp w/PPB in NV – best answer is D admits it’s a CA corp but denies the remainder of the allegation

· Rule 8:

· Allows for general denial however you can only use it if you are truly denying everything therefore as a practical matter in fed ct you need to go line by line admitting and denying the allegation

· Zielinski v. Philadelphia Piers Inc.: D denied entire paragraph including a fork lift was owned and operated by D and negligently managed – in fact D only thought the second half of the allegation was flawed – court required D to admit to the things he didn’t do b/c statute of limitations had already run and the D was insured by the same company as the other D so no prejudice would be done

· ^D should’ve admitted ownership of the forklift; denied operation and control of it; stayed silent on the injury; and denied the rest of it

· Rule 8(c) – list of affirmative defenses

· Affirmative defense: even if Ps allegations are true, I win b/c of facts X, Y, and Z (if you don’t assert them in answer then you could waive them)

· ^differs from counterclaim b/c counterclaim is a sword while affirmative defense is a shield which if proven will protect you from being hurt

· HYPO: P files complaint; D files affirmative defense and a counterclaim, what does P need to do now? – file an answer otherwise he’d default on the counterclaim – P doesn’t have to respond to the affirmative defense though

· Rule 7 – reply to an answer

· Allows for a lot of pleadings that state a claim and responsive pleadings ie: answer to a counterclaim (P could also look to dismiss the counterclaim)

· Rule 8d2-3
· Talks about pleading inconsistent claims of recovery defense – at some point judge will make you pick a side

· (ie: you either did or didn’t have a written contract) but at the pleading stage you don’t have to b/c you don’t want to plead away avenues of recovery)

· Rule 11 (applies to lawyers and unrepresented parties that sign their own papers)
· (a) signature required on all papers

· (b) signature acts as certification of good faith and diligence to both the facts and the law

· (c) sanctions for improper signature

· (d) for discovery misconduct look elsewhere b/c this rule doesn’t apply

· HYPO: is threatening a groundless lawsuit over the phone grounds for a rule 11 motion? – no,  rule 11 requires a written document filed w/the court

· HYPO:  is a letter applicable under rule 11? – no the paper must be given to the court (must be a representation to the court)

· HYPO: are oral statements to the court sanctioned under rule 11? – no (exception: oral arguments explicitly referencing something you already filed in the court)

· HYPO: lawyer in good faith makes flawed statute of limitations claim w/a motion, later learns it’s meritless, then still makes an oral argument for it what happens? – can be sanctioned under rule 11 b/c it references a motion filed w/the court

· NEW RULE: oral references to motions filed with the court can be sanctioned under rule 11

· Rule 11(b)

· All about having reasonable basis in the law for your argument

· Signing a document and sending it to a court doesn’t require it to be true but must be made in good faith after reasonable steps to make sure what you’re writing is true

· Reasonable inquiry requirement: lawyers have an affirmative duty to inquire about information from their clients in order to get a truthful claim w/grounds for relief in order to avoid rule 11 (means that lawyers need to do legal research and make sure the law has a basis for your argument)
· Rule 11(b) four parts

· Intro: duty to inquire (stated above)

· (b)(1): good faith requirement; can’t present paper to the court for improper purpose (ie: harassing, needless delay)

· (b)(2): legal accuracy

· Walker v. Norwest Corp: P plead diversity but didn’t allege that all parties were from different states (ie: complete diversity) and wanted leave to amend – court didn’t grant leave and sanctioned P under rule 11(b)(2) for trying to get to fed ct w/o researching if all the parties were diverse

· ^requirements:

· 1) warranted by existing law (reasonable argument for how a case should be decided by current law) or

· 2) warranted by a non-frivolous argument for changing the law (ie: argument to change Plessy v. ferguson)

· (b)(3-4): factual accuracy
· (3): factual contentions have evidentiary support (comes up in many motions filed)
· Christian v. Mattel inc: USC doll which looked like a barbie tried to sue Mattel for copyright infringement but mattel had the earlier copyright and Ps lawyer was sanctioned for outlandish behavior – court remands sanctions for behavior outside of the realm of rule 11 b/c only pleadings and written docs should be considered

· (4): denials of factual contentions are warranted on the evidence (comes up only when you file an answer)

· (2-4) are cited most often and if the motion is right on those then practically speaking rule 11 won’t work

· Rule 11(c)

· Court must not impose a monetary damage against a client when their lawyer violates 11(b)(2) for not knowing the law

· (c)(1): firm is jointly responsible for a partner/associate/employee’s violation of rule 11

· 2 sactions available under rule 11 (c)

· 1) monetary sanctions

· 2) non-monetary sanctions (could vary wildly from forced legal education, apology ect..)

· ^court doesn’t have to impose santions for a rule 11 violation (this discourages satellite litigation)
· Primary sources of sanctions in fed ct.

· Rule 11

· Discovery rules including:

· Rule 26(g)

· Rule 30(g)

· Rule 37

· Purpose of rule 11:

· 1) deter abusive tactics

· 2) streamline litigation

· No intent requirement in a rule 11 so you can just be an incompetent lawyer and get sanctioned

· Who can be sanctioned by Rule 11:

· 1) firm

· 2) attorney

· 3) party

· 4) or all of the above

· Procedural pre-requisites for Rule 11 motion

· Rule 11 motions must be filed on their own (can’t attach to other motions)

· Also there is a waiting period: under 11(c)(2) you must serve the motion to opposing counsel, wait till the other party withdraws their complaint, or if they don’t withdraw wait 21 days then you can file your rule 11 (discourages rule 11s b/c it’s insulting to send notice threatening to send it)

· Rule 11 (c)(3)

· Court can initiate sanctions process or it’s own initiative on an “order to show cause” ie: court raises the issue on it’s own by giving the potential violators notice to show cause or suffer a rule 11)

· Rule 11(c)(4)

· Court gets the sanctions from an “order to show cause”; not the opposing party through fee shifting

Answering a complaint

· Options available to D

· 1) Default (do nothing) – Rules 54(c) and 55

· 2) Settlement – Rule 41(a)(1) (followed by voluntary dismissal)

· 3) pre-answer motion – Rule 12

· 4) answer 

· Timing of answer – Rule 12 (a)

· Substance of answer – Rule 8(b)(c) 

· New claims – Rule 13, 14

· Rule 54(c) and 55

· Govern process of getting entry of 1) default and 2) default judgment 

· Default:

· Getting the clerk to enter an official statement that 1) a response was due and 2) D didn’t’ respond to the complaint

· 55(a) – entering a default

· No response = enter default (doesn’t say you win/get anything) – after getting a document of default then you can seek default judgment

· Default judgment: 55(b)

· Judgment def: official end to the decision of the TC; also starts your clock for the right to appeal

· Default judgement = judgement you get after getting a default

· Settlement:

· If a complaint has been filed then you need to file a voluntary dismissal under rule 41(a)(1) after you settle the dispute
· Rule 41(a)(1) – P can voluntarily dismiss case for 2 reasons

· 1) if the case settles

· 2) P decides not to pursue case anymore (may be a better forum elsewhere)

· 41(a)(1)(A)(i): prior to the D filing an answer the P can file a “notice of dismissal” that auto ends the case as soon as it’s filed (doesn’t need to be signed by the court)

· (ii): if D has already filed an answer then you need a stipulation of dismissal signed by all parties who have appeared

· Voluntary dismissal:

· Generally considered w/o prejudice (so you can file again) unless the dismissal says otherwise (in case of a settlement a D will want w/prejudice language in the motion)

· Pre-answer motions – Rule 12(a) timing of answer

· Time to respond to a pleading

· You have 21 days to respond unless you waived service in which you have 60 days (90 if out of the U.S.) (basically filed before the deadline to file an answer)

· If court denies your pre-answer motion: 12(a)(4)

· Then you will have 14 days to send an actual answer, that’s the default rule b/c courts can always modify the timeframe

· List of pre-answer motions:

· 12(b) – motion to dismiss

· 12(e) – motion for a more definite answer
· ^Rarely used; if the complaint is so vague that you don’t know how to respond you can file this motion; must be specific about what you want amended though and the court can either strike the complaint entirely or give the P 14 days to make it more specific

· 12(f) – motion to strike

· ^can be directed to an entire pleading or just part of a pleading; kind of like a 12(b)(6) motion but narrowly construed at a word or phrase in a complaint – only pleadings are subject to a motion to strike under 12(f)

· D must be filed w/in 21 days given to answer; court is given no time limit to unilaterally strike. Something w/o a party asking for. it

· 2 major categories for things you can strike in a pleading:

· 1) insufficient defense – not sure?
· 2) redundant, immaterial, scandalous matter; rarely given b/c it’s a high burden to show and pleadings are public already so not a very effective technique

· 12(c) – motion for judgment on the pleadings

· Either party can use this motion to resolve the case just off the pleading and answer (doesn’t happen often – only frequent when the D has no real defense)

· 12(b) – Motion to dismiss
· Party may assert any of the following defenses:
· 1) Lack of subj matter jx

· 2) lack of personal jx

· 3) lack of venue

· 4) insufficient process (deals w/actual service)
· 5) insufficient service of process (deals w/method of service)
· (2-5) are waivable defenses: if you don’t raise these then you waive your right to assert them later

· When to assert the waivable defenses:

· Basic idea: personal jx, venue, and service are waived unless asserted at the first available opportunity which is either 1) very first rule 12 motion or 2) very first responsive pleading (as originally filed or if amended under rule 15(a)(1)

· Rule: must file these defenses along w/the first one you file w/the court ie: pre-answer or answer

· 6) failure to state a claim upon which relief can be granted

· Do you always want to file a rule 12(b)(6) when you can?

· No b/c it’s not a waivable defense and there are tactical reasons to raise it later; why flag the lawyer about his amendable claim early when he still has 8 other good claims (however might want to dismiss a claim for punitive damages early on to make opposing counsel question whether he has a case at all)
· 7) failure to join a required party under rule 19

· HYPO: if you first fail in a rule 12(b)(2) can you raise a rule 12(b)(6) later? 0 yes you can still raise failure to state a claim in other ways; wouldn’t at that point be a rule 12(b)(6) motion though

· ^policy: substantive based arguments shouldn’t be waived b/c we want to decide claims on their merits

· Rule 12(b)(1) lack of subj matter jx: also not waivable b/c we don’t want cases in the fed ct/ that shouldn’t be there

· 12(b) motion can only rely on the pleading; defect in the claim needs to be on the face of the complaint

· ^matters outside of the pleading which the court looks at will turn the motion to dismiss into a motion for s.j.

· If the court looks at evidence in a motion to dismiss:

· Looking at outside evidence from the face of the complaint then the motion to dismiss is now considered a motion for summary judgment

· General rule – courts won’t look at evidence in a motion to dismiss (exception: courts may consider it and then rule for summary judgment)

· Summary judgment has a different legal standard then a motion to dismiss; usually given after discovery so you typically won’t get a summary judgment after you answer if you show evidence in your motion to dismiss therefore you’ll have to come back after discovery to raise the evidence
· 12(g)(1) 

· Allows you to combine any and all motions together at the same time

· Can they be filed at different times if one motion to dismiss fails? – no for 2 independent reasons

· 1) No under 12(h)(1) by not raising 12(b)(2-5) you’ll waive your right to raise them later

· 2) 12(g)(2): can’t bring a subsequent motion if you could’ve brought it w/the original motion (applies to all rule 12 motions)

· ^policy: if we didn’t have this rule then you could extend the timeline excessively to avoid an actual answer

When superseding a previously filed pleading

· Rule 15 (focus is on (a) and (c))
· Amended pleadings:

· Complaint – first amended complaint – second amended complaint

· Answer – answer to first amended complaint – answer to second amended complaint

· Rule 15 balancing of 2 policies:

· 1) would be less expensive and faster if there were no amendments; but 2) that might not be just if some new facts have arisen and you want to amend

· Rule 15 – when amendments are easiest

· Makes initial amendments easy but further down the road ones harder b/c more strain on the party having to respond after discovery

· Rule (a) – amendments before trial

· (1) amending as a matter of course (can only do once)

· (A) 21 days after serving it or…

· (B) if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after service under Rule 21(b)(e) or (f) whichever is ealier

· (2) other amendments
· In all other situations a party may amend its pleading only w/the opposing party’s written consent or the court’s leave. Court should freely give leave when justice so requires

· ^this allows for you to get as many amendments as you want so long as you get someone’s permission first; and gives judges flexibility to allow amendments b/c they want to decide cases on their merits and not procedural issues
· Also opposing counsel typically gives consent first since the court usually will anyway and don’t want to get on courts bad side

· Beek v. Aquaslide N Dive: statute of limitations on negligent claim had run and manufacturer that P accused of making the slide hadn’t actually made it so P wanted leave to amend – court grants leave b/c P could still sue for fraud against actual manufacturer

· Factors to consider to give leave to amend:

· Would the amendment be futile?

· Have we already gotten through discovery and this would put undue burden on the other party?

· Amending after statute of limitations has run:

· Question arises as to whether to allow an amendment when the initial filing happened,  then statute of limitations ran, and now P wants to amend complaint

· Rule is 15(c)(1)(B): is the amendment about the same transaction or occurrences so D would be on notice and wouldn’t be prejudiced if leave to amend was granted

· (i) D must have received such notice of the action that it will not be prejudiced in defending on the merits

· Bonerb case and Moore case: cases were decided differently on whether the leave to amend after the S.O.L. had run; difference was b/c discovery was over in the case where leave wasn’t granted and discovery was just beginning where leave was granted (courts still went through steps at looking for prejudice against the opposing party)

· Language of 15(c)(1)(B): An amended pleading will relate back when it asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out – or attempted to be set out – in the original pleading

· ^policy: doesn’t prejudice D b/c he was kind of on notice that this was coming

· (3) sets forth the deadline for responding to an amended pleading

· **Don’t need to know rule 15(b)

· Rule 6: counting days

· If P files and serves a complaint on D on Dec 31, 2018 (consult Rule 6, 12, and 15)

· 1) what date must D respond if D did not waive service? – count 21 days and skip holidays/weekends so Jan 22

· 2) assuming D files and serves an answer to Ps complaint on the last possible date, what is the last date by which P may amend the complaint as a matter of course? – feb 12 b/c 21 days after rule 15(a) – 21 days for a P to respond/amend to an answer

· 3) assuming P files and serves his 1st amended complaint on feb 4th 2019,  by what date must D respond to the 1st amended complaint? – feb 19th b/c 18th falls on holiday; and you have 14 days to respond to amended complaint

· How to count days:

· 21 days to respond to a complaint; don’t’ count the day it is served; count holidays (a holiday could be day 1) but when the deadline lands on a holiday then you extend it to the next date ***also count weekends

· Rule 6 labels the holidays for when the fed courts are closed; state courts could have diff holidays

Discovery

· 2 ways parties get info about claims and parties at issue in fed court

· 1) disclosure – governed by rules 16 and 26

· 2) discovery – governed by rules 26-37 and 45

· Federal rules of discovery process:

· Set up so the parties need to disclose their information right away (unique in fed ct. b/c in state ct. you need to ask other side for the info)

· In addition to initial disclosures you have ways to get info by asking as well

· How will you know a fact is at issue?

· b/c of what is in the complaint/answer (ie: pleadings)

· Goal of discovery:

· Allows you to prepare for trial (no blind trial/trial by ambush)

· Also trial is more efficient b/c claims fall by the wayside

· Facilitates efficient settlements

· Downside of discovery

· Very long and expensive

· Can be invasive towards clients

· Discovery scope and limits:

· Rule 26: what type of info may be sought and what type of info is exempt

· Discovery as a whole:

· Conducted by the parties themselves

· Only gets to the courts when they can’t resolve things on their own (otherwise the courts won’t entertain tikitaki disputes)

Disclosure: 16 and 26

· Required by the rules to share info voluntarily w/other side right away

· Timeline of all discovery requests given w/picture on pg 466:

· General rule: discovery requests can’t be served before rule 26(f) initial meeting of counsel or after when the court sets the deadline for discovery

· HYPO: what happens if you don’t adequately disclose at the initial disclosure meeting? – court may bar your witness from testifying if he wasn’t initially disclosed

· 26(f): timeline for disclosures

· Parties (lawyers) must meet early in the case to discuss the big issues and timeline of the case

· ^meant to take place 21 days before a scheduling conference is ordered by the judge (so held atleast 21 days before the 90 day milestone)

· 14 days after rule 26(f) conference:

· 1) must turn over what you are supposed to

· 2) file a written report to the court about your discovery plan

· 3) then there is an initial scheduling conference w/the judge (could be by telephone but usually in person)

· 4) after conference judge will issue a scheduling order setting the major dates in the case (ie: trial dates, deadlines for joinder, summary judgment filings, and end of discovery) – some judges are very reluctant to move these dates when set

· Rule 26(a) overview – 3 types of disclosures:

· 1) initial disclosure

· 2) disclosure of expert testimony

· 3) pretrial disclosure – disclosures 30 days before trial to make trial efficient

· (1-3) all supported by obligation to supplement under rule 26(e)

· 26(a)(1) – initial disclosures

· (i) must disclose information that the party MAY use to SUPPORT its claims or defenses (could just turn over the documents rather than explaining them)

· HYPO: A crashes into B what must A disclose initially to be under 26(a)(1)? – only what A may affirmatively use as a defense/claim (ie: no need to initially disclose his poor driving record) – does B need to disclose the mechanic to support her claim? – yes, b/c she may use it so needs to be disclosed – does B need to disclose a witness which may be challenged as not credible? – yes, b/c she still may use that witness in her claim
· Rule 37(c)(1) – failing to initially disclose

· If P doesn’t disclose initially than D can bar P from using the non-disclosed info later

· ^exception: P can still use it if it was justified or an irrelevant disclosure

· 26(e) – ongoing duty to disclose

· Gives you an ongoing duty to supplement the original disclosures b/c new info arises in discovery

· Consequences of failing to supplement:

· If some info comes to light later (ie: in a deposition rather than disclosed by the other party). Then judges could sanction (not admit the info) the party unless the party can show the failure to supplement was 1) substantially justified or 2) harmless

· Harmless ex:

· Info coming to light later in a deposition could prove it to be harmless b/c the other party did get the information (opposing party may argue non-disclosing party should have to pay for the depo)

Discovery tools for parties:

· Depositions: 27 – 32

· Interrogatories: 33

· Requests for Production: 34

· Physical or mental examinations: 35

· Requests for admission: 36

· Subpoena for deposition or production: 45

· Resolving discovery disputes: 37
· Requests for production: 34 (RFPs)

· Typically come first; No limit for productions

· Might have to use interrogatories (rule 33) first to determine if there is such a document that you want prior to asking for it

· HYPO: P is claiming D violated anti-trust laws by only selling computers w/printers what would you ask for in an RFP? – distribution agreements, internal memos of their cost strategies, emails, purchase records, marketing schemes ect… (as a D construe the request to give only what is exactly asked for)

· HYPO: cop assaults woman and woman sends RFP requesting all documents, memos, and reports relating to this incident, would the cop have to produce an email saying “cracked some skulls today and proud of it”? – yes, this relates to the incident; cop could argue this is irrelevant info but that argument would fail – how would they know if you destroyed that email?
· HYPO: P doesn’t disclose info to D during the Rule 26 disclosures and D learns of it later, what happens? – if info wasn’t required under rule 26 b/c P wasn’t going to use it for a defense or claim so therefore D must use Rule 34 to request for its production
· Before requesting the court to force the other party to convey info

· You’ll have to have a meet and confer w/the other counsel before being allowed to complain to the judge

· What happens if the RFP isn’t specific?

· If lawyer asks for “all drafts” then the defense won’t be sanctioned if they just supply the final draft (only submit in PDF format otherwise you might reveal edits)

· HYPO: what can a D do if a request to compel is too broad? – D can move for a protective order or can respond just to the part of the request that they think is legitimate; then wait for the requesting party to meet and confer before going to court

· Requesting documents from a 3rd party

· RFPs don’t work; would have to get a subpoena on the 3rd party

· Subpoena def = court order to 1) give testimony 2) produce documents or both
· Interrogatories and requests for admission (ROGs and RFAs)

· ^written answers to questions

· Interrogatories: rule 33

· Ask a written question from one party to another (very cheap)

· Limitations:

· Can’t ask follow up questions

· Limited to 25 ROGs to any one party

· And can only be sent to parties

· HYPO: if you serve 55 ROGs the party won’t have to respond, you’ll have to get leave from court to send that many or consent from the other party

· Request for admissions: rule 36

· Written requests that a party admits or denies the info in the statement (ie: admit or deny X) (also cheap)
· Limitations:

· Can use as many as you want

· Counsel doesn’t have to admit to big issues though

· When to use RFAs

· To get little issues off of the table ie: where someone’s domiciled; prove authenticity of document 

· could also pair an RFA w/an interrogatory ie: “admit or deny X” – if you denied the RFA then send all of your documents supporting your side

· HYPO: scout trips over wire and sues boy scouts b/c 4 boys stumbled on the same wire, if Dis told by another scout that he saw the 4 boys trip will D have to admit that in an interrogatory sent by P seeking names of any witnesses? – yes; must D admit to an RFA that 4 boys tripped on the wire? – no can just deny; would be effective if P paired the ROG w/the RFA to get more info b/c then D will have to explain why they denied it

· Depositions: rule 30

· Very expensive but very effective (2 (no video)-5k(video) per depo)
· Length – 7 hours is the cut off

· Typically used to get info from the other sides witnesses

· Deposition = taking testimony of a witness under oath (subjects to penalties of perjury)

· Lawyers on both sides sit down w/the witness and the attorney that requested the depo asks the questions; can show the video of the depo to a jury; court reporter will be in the room and videographer

· Opposing counsel can also object to a depo question but the witness till answers even though it can’t be admitted to a. jury; unless it’s privileged material which the witness can’t answer

· ^primary purpose of an objection at a depo: meant to note a question for later so. that if the other party tries to admit that info later you can object to it and not admit the answer to a jury – if you fail to object you waive that right later (exception: when the info. Is privileged you both object and then instruct the witness not to answer)
· If opposing counsel has been objecting a lot and wasting your time you can ask the court (or opposing counsel) to extend the 7 hour time frame 

· Rule 30 – allows for depos of 3rd parties

· “can depose any person, including a party”

· ^still need notice of a depo and a subpoena for a nonparty

· 30(a)(2): limits each side to 10 depos (unless parties agree to more or court grants leave)

· 30(d)(1): limit of one 7 hour day absent court order or agreement

· How to get someone to show up at a deposition:

· For a party: send a notice of deposition

· For a non-party: serve a notice of deposition and a subpoena (governed by rule 45)

· ^we don’t need to know intricacies of subpoenas, just need to know they are used to get info from outside people or make them show up to depositions

· Rule 30(b)(6): (PMK = person most knowledgeable about the topic)

· 30(b)(6) is used to determine who in a corporation has the answers to the questions you want to ask; P supplies subject matter of questions he wants to ask and. D figures out which employees can answer them

· Rule 30(d)(3)(A)

· Can terminate a deposition if a counsel is acting in bad faith (very rare to see this happen)

· If there’s going to be a contentious deposition you can have a judge on call to decide whether or not questions are fair game or privileged

· ^could also go to the judge first to seek a protective order to create the appropriate scope in advance

· Discovery referees are also available to be appointed by the judge to oversee discovery disputes in cases that anticipate great animosity

· Rule 35 – medical examinations

· An exception to the general rule that parties conduct discovery on their own

· Under rule 35 you’ll need court permission first after a showing of good cause ie: medical examination of the injured P from a doctor chosen by the D

· HYPO: P is injured, D wants an independent doctor to medically examine P, if the D seeks permission from the court under rule 35 what will the court do? – court will give it if the D can show good cause ie: P must have lingering pain not just broken bone

· Rule 35(b)(1):

· If P is examined the P can get a copy of the report from the Ds doctor; but if P requests this report then P waives any privilege he had to keep his own doctors assessments confidential 

· Limitations to info in discovery

· Scope of discovery is limited by rule. 26(b)-(c) in the following ways:

· 1) relevance

· 2) proportionality

· 3) privacy

· 4) privilege (focus on attorney-client privilege)
· 5) work product

· Appealing a discovery decision:

· Discovery decisions are interlocutory so you can’t appeal it until after the case is already over

· ^practically these dismissals of discovery can’t be appealed unless the P loses; also it’s a deferential standard of review from the AC so the TC is really the final say

· 1) relevance:

· Evidence is found relevant if it tends to prove or disprove the claims and issues in a case

· Favale v. Roman Catholic Diocese of Bridgeport: P files suit for harassment and motions for discovery of principles past anger management – court holds this info isn’t relevant b/c it wouldn’t have put the school district on notice of the principals sexual tendencies of their employee

· ^broad concept but not w/o limits (ie: do you need the evidence to prove or disprove an element of the claim)

· HYPO: P sues D for negligence and seeks to discover how much $$ D has in his bank account is this relevant? – no, b/c it’s not relevant to a claim or defense

· HYPO: what if P sues for an intentional tort and punitive damages? – yes, now the bank account is legally relevant to the punitive damages claim

· Requires disclosure of any insurance policy that might be able to settle the dispute (even in ordinary cases where you can’t discover the D’s bank account)
· ^policy: don’t want to clog up courts w/unrecoverable claims
· Information w/in the scope of discovery doesn’t need to be admissible in evidence to be discoverable (ie: hearsay, testimony to what anyone else says isn’t admissible at trial but is relevant in discovery)

· Relevance overview: parties may obtain discovery regarding any non-privileged matter that is relevant

· 2) proportionality 26(b)(1)

· Parties may obtain non-privileged matter that is proportional to the needs of the case

· Price v. Leflore County Detention Center Public Trust: P alleges son died in jail b/c wasn’t given adequate medical treatment and compels prison for medical record of all inmates for past 10 years – court compels the D to produce records up to 7 years when the decedent got to the prison and doesn’t let prison off hook for undue burden simply b/c it keeps bad records

· ^even if info is clearly relevant parties won’t be able to discover it if it’s not proportional

· Concept of proportionality: a preliminary consideration that defines discovery

· Factors of proportionality:

· Importance of the issues at stake

· Amount in controversy

· Parties relative access to relevant info

· Parties resources

· Importance of the discovery in resolving issues

· Whether the burden or expense of the proposed discovery outweighs its likely benefit

· Objections of proportionality:

· Need to be supported by evidence in order for the court to deny discovery

· 3) Privacy:

· Is a general limit on what’s discoverable (don’t need to know the details b/c they’ll be covered in evidence)

· Rengifo v. Erevos Enterprises: D wants international employees social security info in order to determine overtime pay – court denies motion to compel b/c if immigrants were forced to bring this info then they wouldn’t file suit in the future and there’s other ways to discover overtime pay

· 4) privilege:

· All kinds of privileges but we’ll only focus on attorney-client privilege (don’t need to know specifics)

· Privileged material isn’t discoverable even if it’s proportional and relevant

· 3 big doctrines that protect information:

· 1) attorney client privilege

· 2) work product (also trial preparation materials)
· 3) ethical duty to remain confidential

· Attorney-client privilege:

· Ex: who did you talk to in preparing for the deposition? – if witness says I talked to my lawyer – then the deposer asks what did your lawyer say? – that info would be privileged

· ^policy: it’s important for clients to feel confident talking to their lawyers so we don’t let opposing counsel discover this info

· Basics: Party need not reveal…

· 1) What client and lawyer told each other in the course of requesting or providing legal advice

· 2) if their communication was kept confidential and the privilege was not waived

· What attorney-client privilege doesn’t protect:

· Doesn’t protect the underlying facts (may be discovered through methods that don’t involve disclosure of the attorney-client communication)
· What might be covered by attorney-client privilege:

· Did you run a red light? -  not covered b/c it’s facts

· Did you tell your attorney that you ran a red light? – covered b/c it’s communication

· What did your client tell you about running the red light? – covered

· HYPO: negligent crash where Ps passenger sent a detailed description of the accident to Ds then P requested production of all witness info related to the accident, what result? – can’t produce b/c the statement is protected from discovery pursuant to the work product doctrine

· Waive of privilege:

· All privileges can be waived; and each privilege must be invoked in order to receive the protection

· ^privileges are not self-invoked so you can inadvertently waive them by failing to object

· Privilege log: rule 26(b)(5)

· Producing a privileged document in discovery will waive that privilege; privileged documents can be like a needle in a haystack; therefore need to create a privilege log to put all the documents in that you want to protect, then must show the other attorney the general info that you’re going to w/hold b/c of the privilege

· (a) information w/held

· (i) expressly claim a privilege

· (ii) explain the basis for why you’re withholding the info w/o exposing the info itself

· Inadvertent waiver of privilege: Rule 26(b)(5)(6)
· Accidentally producing privileged info to opposing counsel (ie: attorney client privilege and attorney work product)
· Rule provides for a procedure for the parties to discuss the inadvertent production and if the parties disagree on whether to keep the info confidential then the court can get involved

· ^in practice the parties will create a bigger protective order to further protect inadvertent production through a claw back system

· Claw back agreement: agreed on by the parties and signed by the court to further protect privileged info that’s inadvertently sent over

· Hickman v. Taylor: Attorney starts gathering info in anticipation of trial, opposing counsel asked to discover (facts included 5 men dying on a ship) – court holds material was work product which was readily available to opposing counsel so not discoverable

· Policy for protecting work product: 26(b)(3) 

· Lawyers will avoid putting ideas in. writing, or write them in misleading ways

· Incentive against full trial preparation

· Attorney's shouldn’t become witnesses

· SHouldn’t allow attorney's to rely on borrowed wits

· Against traditional adversarial process

· Discovery of strategies would demoralize attorney's

· How to get a court order to produce work product?

· Must show…

· 1) substantial need and

· 2) undue hardship

· If a court orders production of work product, then disclosures of mental impressions, conclusions, opinions, and legal theories are still protected

· 3 Buckets of work product:

· 1) document prepared in anticipation of litigation where opposing counsel can get the info another way – this is not discoverable

· 2) if requesting party shows 1) substantial need and 2) undue hardship in order to try and get it in any way then the party can obtain this work product regardless of the work product doctrine ie: witness is dead and only other way to get the info is by taking it from opposing counsel
· ^true wording: 26(b)(3): attorney work product can still be produced if (ii) the party shows it has 1) substantial need for the materials to prepare its case and 2) cannot w/o undue hardship, obtain their substantial equivalent by other means

· 3) lawyers oppressions, opinions, conclusions are not discoverable – (includes witnesses’ statements but not existence of the witnesses b/c that’s revealed in Rule 26) even if the court orders discovery of your work product you can still retract the comments that you made around the facts you gathered

· When won’t work product be discoverable? – when it reveals something about the lawyers thought process; or the other counsel can get the info from other means

· What’s not protected: underlying facts

· HYPO: are investigators protected by work product doctrine? – yes b/c the rule anticipates that an investigator could be working as the agent of the lawyer in pre-trial preparation
· Expert witnesses:

· 2 key questions:

· 1) is it a fact witness or expert witness?

· 2) if it is an expert witness, is it a testifying expert or a non-testifying (consulting) expert?

· Expert witness def: person whose testimony will, b/c of the persons knowledge, assist the tier of fact in understanding the facts and reaching a conclusion

· ^just b/c someone is a professional doesn’t necessarily make them an expert witness

· HYPO: Dr. that is in the. Room during malpractice is a witness, is he a fact or expert witness? – fact witness b/c he’s part of the story that led to the case

· Rule 26(a)

· Makes disclosures of all fact witnesses and expert witnesses who are testifying

· Testifying vs. non-testifying (consulting) expert witness:

· Testifying: testifies at trial and testimony is discoverable

· Non-testifying: acts as a tutor for you on underlying issues of the case and isn’t discoverable

· HYPO: is it possible to hire someone as a testifying expert and then downgrade them to a consulting expert? – yes, lots of reasons to do this once you discover they suck at testifying

· Chiquita v. Bolero: Ds ship malfunctioned and bananas were ruined, P had a surveyor meet the ship at the port and got a report, D wanted to discover this consulting expert witnesses report – court held any underlying facts need to be turned over but experts opinion doesn’t b/c this opinion could’ve been gotten at the time through the Ds own work replication, D could still get the info based on the facts

· Rule 26(a)(2):

· Parties are required to disclose certain info about their testifying expert witnesses atleast 90 days before trial; must give name and report on the expert witness

· ^policy: allows attorney's to prepare for proper cross examination

· 26(b)(4)(1)

· Can only get testimony from consulting expert witness in exceptional circumstances

· Thompson v. Haskell: P claims mental distress right after working for D; D requests to compel Ps expert counsel to discovery his testimony - court holds this is an extreme circumstance so discovery should be available b/c an independent investigation under Rule 25 wouldn’t discover the same info as the non-testifying expert witness’ reports b/c time has passed since P was fired

· Preventing discovery abuse:

· If you think info is important then you must first try to work it out w/opposing counsel before going to the court

· 26(g)(3)

· Says attorney's fees will be an appropriate sanction in most settings

· 26(g) and 37 cover the additional steps you can take after opposing counsel gives is non-compliant or gives inadequate production

· 37

· Some sanctions are available right away as soon as the bad behavior occurs

· Examples:

· Party fails to provide any answers to interrogatories or fails to show up to own deposition; or fails to disclose required information; or failing to comply w/an order to comply
· Rule 37(a)(1):

· First meet and confer to try and resolve the dispute; if no resolution is reached then you can file a motion to compel these documents

· ^this incentivizes the opposing party to wait and see if the party is going to object b/c they can’t go right to court

· If court grants motion to compel then reasonable attorney's fees are also grated unless the other side had good reason to retain the information (good faith determination)

· If at any point you fail to comply then there’s a host of sanctions the court can put on you

· 3 Steps to acquire relevant information: rule 37

· All allow for sanctions as soon as other side doesn’t comply in discovery

· (a)(1): 1st step is to meet and confer to settle disputes before going to court

· (a): 2nd step the court orders party to compel; and the party must pay reasonable attorney's fees unless party was justified in not producing the info

· (b): 3rd step if the party doesn’t produce the info after a court order then they will be sanctioned

· ^court has significant discretion to determine what sanctions to give out after a party refuses to compel ie: money sanctions, video of lawyer apologizing

· Immediate sanctions: Rule 37(c)(d)(f)

· ^all allow for sanctions as soon as non-compliance in discovery happens

· (c) fails to discover relevant info

· (d) party fails to attend own deposition or fails to respond to any interrogatories

· Going to court for discovery:

· Rules are set up so either side could initially go to court on a discovery issue ie: either claim privilege under a protective order or push to compel

· ^practically speaking it’s better to let the other side go to court first b/c the court doesn’t like discovery issues; and it puts a red flag on those documents that you really want to protect them

· E-Discovery:

· Use of legal means to obtain electronically stored information (ESI) for litigation/evidentiary info 

· ^purpose: is to get more relevant info from a huge volume of records

· Rule 37(e)

· Talks about failure to perverse ESI and rules are constantly changing b/c the tech is changing so fast

· Process of protecting ESI from inadvertent destruction:

· 1) preservation

· Affirmative duty to tell client to preserve documents when litigation is possible

· 2) collection

· Actually getting the ESI

· 3) processing

· Stripping away of data before review

· 4) review

· Identifying documents that are to be produced, withheld, and that increase or reduce exposure

· 5) analysis

· Finding facts and searching for issues (where legal expertise comes in)

· 6) production

· Rule 26 meeting determines what forms you’ll produce the E-discovery in 

· ^in CA state court the rules on E-discovery aren’t clear so not a clear duty to preserve the documents for discovery

· 7) presentation

· How you show the evidence to an audience

· Review platforms:

· Type of software that organizes info for you to review

· ^most expensive part of litigation – technology assisted recovery will have you look at 1k of documents and show you which ones are relevant and then give you a list of the relevant ones

· Spoliation of evidence

· Def: loss of the evidence

· Lawyers have a duty to prevent spoliation by issuing a litigation hold on any documents that relate to a matter that’s likely to arise

· When is litigation reasonably foreseeable? – when you think there’s a likely possibility of it

· Possible sanctions for spoliation

· Adverse inference instruction – tell jury to assume this info would’ve shown something favorable to the party who requested it

· Zubulake v. UBS Warburg LLP: Employment discrimination suit results in the employment company destroying a bunch of electronic evidence before litigation – court orders adverse inference instruction b/c of the Ds spoliation but this negligent standard has since been changed to an intentional standard so this case would now turn out differently 

· ^under 37(e) a court can only give an adverse inference instruction or dismiss a claim when a party intentionally destroys information (no longer for just negligent spoliation)
· Costs/fees

· Other – possibly dismissing the action

Resolution w/o a Trial

· Pros:

· Trial is expensive so it’s good so few cases get to trial

· Cons:

· Parties may be forced to resolve their cases before trial b/c of the expense due to procedure, which is a bad thing

Part 1

· 1) default and default judgement

· 2) involuntary dismissal

· 3) voluntary dismissal

· 4) settlement

· 5) alternative dispute resolution (mediation and arbitration)

· 1) Defaults and Default Judgements

· Default Rule 55(a) – an entry on the docket

· 1) complaint filed

· 2) proof of service filed

· 3) clerks entry: D is in default

· Default Judgement Rule 55(b) – an enforceable judgment terminating litigation

· 1) P wins b/c D defaulted

· 2) P is hereby entitled to collect $$ from D (signed by clerk or judge)

· ^clear amounts of $$ the clerk can just sign off but more complicated sums will force the P to argue before the court

· Setting aside the default/default judgment:

· Rule 55(c) – court can set aside an entry of default for good cause; and default judgment if you comply with 60(b)

· Setting aside a default for good cause:

· Ie: family emergency, illness, not willful, won’t prejudice P who got the default

· ^courts are more willing to set aside defaults than default judgments

· Setting aside default judgment Rule 60(b) – check w/study group to see if I have the right ones
· Peralta v. Heights Medical Center: Hospital filed untimely notice against D to recover hospital debt and D had a forced sale of his house – court set aside sale b/c improper notice makes a default judgment void since D didn’t have time to prepare a proper defense or settlement 
· 60(c) – motion must be made w/in a year if…

· 1) mistake (improper notice like above case?)
· 2) newly discovered evidence

· 3) fraud

· Motion can be made w/in a reasonable time if…

· 4) judgment is void

· 5) judgment has been satisfied

· 6) any other outstanding reasons

· 2) Involuntary dismissal Rule 41(b)

· Def: A forfeit by the P (opposite of a default)

· It’s a dismissal w/prejudice so it dismisses on the merits and the P can’t bring the claim back up

· ^exception: if it’s jx issue then it’ll be a dismissal w/o prejudice – how would this happen?
· Also involuntary dismissal is seen as a last resort b/c the courts like to conclude cases on their merits

· 41(b): P will earn an involuntary dismissal for…

· 1) failing to prosecute

· 2) failure to comply w/the rules (intuitive)

· 3) failure to comply w/a court order

· Failure to prosecute:

· Actions must be prosecuted w/reasonable diligence 

· ^high degree for extreme circumstances though (like not doing anything for 2 years)

· Relevant court orders:

· Scheduling order

· Discovery orders

· D’s can also be sanctioned for violating court orders but they’d get a default not a dismissal 

· 3) Voluntary Dismissal Rule 41(a)

· Typically happens when there’s a settlement

· Def: P can dismiss case voluntarily either w/leave of court or w/o leave of court

· Voluntary dismissals are w/o prejudice unless the P has previously dismissed a fed or state claim on the same issue, then it’d be w/prejudice

· 4) Settlement

· Pretrial conference under rule 16(a) – when does this happen? Before or after discovery?
· Court will order attorney's to one or more pretrial conferences in order to…

· 1) expedite disposition of the action

· 2) establish early and continuing control so case won’t end b/c of lack of management

· 3) discouraging wasteful pretrial activities

· 4) improving the quality of the trial through more preparation

· 5) facilitating settlement

· Courts can make it very difficult to litigate in order to encourage a settlement (parties should be thinking settlement all the time)

· 5) Alternative Dispute Resolution

· Some commercial parties on relatively even footing agree to mediate to save time/money

· Parties have a right to file a lawsuit; but not necessarily a right to get to trial

· Arbitration:

· A neutral 3rd party (other than a judge) decides who wins, using procedures agreed upon by the parties

· Mediation: 

· A neutral 3rd party helps the parties negotiate a voluntary settlement (not a ruling for one side or the other)

· ^some courts require mediation to open the doors of the court (settlement is at the forefront of the parties minds due to the federal rules)

Part 2

· Summary Judgment Rule 56
· Main question: do we need a trial?

· Basically a summary look at the paper evidence to see if we need a trial

· Last best hope to resolve a case w/o resorting to trial (occurs at the end of discovery; but could be filed before)

· 56(b): you can file s.j. anytime up to 30 days after the close of discovery – so can be filed before an answer from the D

· 56(d): nonmovant party can stall a s.j. motion that specifically claims more things will be revealed by discovery – must be specific though and explain what you expect to discoverr

· Standard for ruling on a summary judgment:

· If there is no genuine issue of material fact then a trial is unnecessary and s.j. is proper

· 56(c) what evidence courts consider for s.j.

· Looks at materials in the record, depositions, ESI, interrogatory answers, admissions, affidavits; but NOT allegations in a pleading

· ^affidavits must be on personal knowledge and set out facts that could be presented as admissible evidence (can’t be some conclusory statement but should rather have facts indicating that the affidavit is reliable

· Court’s can’t consider evidence that wouldn’t be admissible at trial (burden is on the person trying to bring the evidence in to prove it’s admissible)

· Precision of the evidence under 56(c)

· Rule requires cites to particular parts of the record and the court only needs to consider the cited materials

· ^policy: not the judges job to search through all of your evidence (very time consuming for lawyers though and local judges rules specify formats for citations)

· How courts will look at the evidence for a s.j.

· Look at evidence in the light most favorable to the nonmoving party (if evidence is conflicting then send the case to trial)

· ^even looked at in most favorable light the evidence of the nonmoving party still must directly controvert the evidence of the moving party to w/stand a motion for s.j.

· So evidence must be specific to the element; issues of intent are difficult to resolve on a s.j. b/c all that’s needed to create a triable issue of fact is a declaration

· Bias v. Advantage International Inc.: NBA player dies from cocaine and insurance co. gives specific testimony from teammates indicating times of his cocaine use while Ps only give coaches testimony that he’d never seen the player use coke – court finds for s.j. b/c the nonmoving parties evidence didn’t directly contradict the moving parties more specific evidence 

· NEW RULE: specific evidence will beat out general evidence in a motion for s.j.

· Burden on the nonmoving parties for s.j.

· Must prove there is a genuine dispute to material facts on any of the elements; the job of the judge is to find disputes, not resolve them
· Old standard: 1) D would have to say “I can prove though affirmative evidence it wasn’t me”

· New standard: D can prevail either 1) through affirmative evidence or 2) by showing that P can’t prove through evidence that it was D

· (2) is easier to show as a practical matter that P hasn’t produced evidence to prove her claim

· Celotex Corp v. Catrett: P files for s.j saying D exposed her husband to asbestos and D only points to interrogatories where P provided no info that her husband was exposed by Ds asbestos – Court denies motion for s.j and lets case continue b/c D showed (2) that P can’t prove through evidence that it was D; but postpones s.j. for more discovery 

· 3 ways to survive a s.j. motion:

· 1) genuine dispute of material fact

· 2) movant isn’t legally entitled to judgment

· 3) more time needed for discovery (rule 56(d))

· Burden on the moving party for s.j.

· Rule 56(a): moving party must show 1) there’s no genuine dispute of material fact AND 2) movant is entitled to judgment as a matter of law
· ^nonmoving parties won’t automatically lose on s.j. just by not submitting any counter evidence b/c s.j. can’t be granted by default; instead it’s the moving parties initial burden to prove (1) and (2)

· P (as the moving party) must prove through affirmative evidence that D caused the injury (ie: claim is valid)

· HYPO: if a claim by P has 4 elements then a D only needs to show that 1 of the 4 are not present and then P will lose the summary judgement

· D (as the moving party) must show a lack of material facts; can do so either through evidence that disproves Ps claim or evidence that P can’t satisfy his burden at trial

· Role of the judge for an s.j. motion

· Look at evidence most favorably to the nonmoving party

· just supposed to find conflicting evidence; not determine credibility of conflicting evidence (could determine whether evidence is admissible though)

· Tolan v. Cotton: White cop shoots black kid on his porch and TC grants s.j. even though the evidence was contested – court reverses and lets case continue b/c when the evidence is looked at most favorably by the nonmoving P then there is conflicting evidence and a genuine issue of material facts

· Partial summary judgment rule 56(a)

· Court can grant s.j. as to each claim or defense OR each part of each claim or defense

· Ex: in a negligence claim where only damages are in question, a P could move for summary judgment on duty breach and causation and then the only question that would go to trial would be the damages

· Cross-motions for s.j.

· Sometimes both sides agree there’s no factual disputes but they disagree on the law (ie: could happen in situations of first impression)

· Both sides would agree not to go to trial and just have the judge decide which side wins; judge can’t find for both sides but judge could find for neither by saying there’s a factual dispute and this case needs to go to trial

· Differences b/w motion to dismiss and motion for s.j.

· Timing to bring the motion, legal standard that applies, and documents the court will consider in ruling on the motion

· Motion to Dismiss: (“so what” motion filed at pleading stage)

· A) record = pleadings (complaint, counterclaims)

· B) tests legal logic

· C) filed before answer

· D) if granted = dismissal; no discovery and no trial

· Motion for Summary Judgment:

· A) record = preview of trial evidence; disregard pleading

· B) tests facts

· C) filed any time until 30 days after close of discovery

· D) if granted = judgment on the merits; no further discovery and no trial

· Presenting evidence in a motion to dismiss:

· If a party presents evidence in a motion to dismiss then the court will treat it as a motion for summary judgment if the court doesn’t decline to consider it

· Affidavits vs declarations:

· Affidavit: notarized by a 3rd party

· Declaration: signed only by the declaring party

· Think of both terms as interchangeable for s.j. since they’re basically the same thing in fed and CA ct

· Delaying an opponent’s motion for s.j.

· There’s a motion to delay an opponent’s s.j. motion in order to conduct more discovery – that’s why practically they’re filed at the end

· Summary judgment Hypos:

· HYPO: alleged negligent crash against D states that the driver was acting as an employee for D, D shows evidence that that wasn’t their employee at the time – so s.j. is proper to D b/c P failed to prove all the elements/or create a genuine dispute

· HYPO: P motions for s.j. on issue of whether there was a contract and produces affidavits in its favor while D submits a brief saying the alleged terms in the contract were insufficient – court could grant partial s.j. on the issue of the validity of the contract if the judge determines that the note is sufficient to constitute a valid contract

· HYPO: Ps complaint wants life insurer D to pay policy but D moves for s.j. b/c D says P committed suicide and therefore shouldn’t have to pay policy, D provides affidavit of friend of P hearing P wanted to kill himself and P doesn’t respond what should judge do? – deny motion b/c it’s not clear that D is entitled to judgement as a matter of law

· ^extension: If D provides affidavits that person saw P jump out of a building and doctor said P was mentally ill, P just provides affidavit that she swears P didn’t kill herself – court should grant s.j. b/c there’s no evidence from P that creates a genuine issue of material fact to the specific issue of P killing herself

· Distinguishing b/w the Dispositive motions:

· 12(b)(6): motion to dismiss (just look at the complaint)

· 12(c): motion for judgment on the pleadings (look at both complaint and answer -  but not an evidentiary analysis)

· 56: motion for s.j.

· 50: motion for judgment as a matter of law

· HYPO: P alleges breach of contract and claim satisfies tribunals standard, if D files motion to dismiss the court is likely to deny b/c the complaint is plausibly stated – D filed answer denying owing $$ on the promissory note, P could then ask for interrogatories or production of bank statements and if there is evidence showing that D clearly didn’t breach the contract what would D motion for? – s.j. b/c a court can consider evidence for a s.j. motion

Trial

· Basic roles at a jury trial:

· Judge:

· Manages the cases as it moves through the court system

· Rules on motions

· Controls the evidence that’s admissible at trial

· Instructs the jury on the law

· Jury: (trier of fact)

· Finds facts (determining true facts based on conflicting evidence)

· Applies law to the facts

· Which tasks require a trial:

· Trials are not necessary to announce rules of law

· Trials are necessary to decide contested facts that can’t be resolved on paper

· ^exception: s.j. allows judges to rule on a question of fact when all the evidence points to one side

· Question of law vs. question of fact:

· Question of Law:

· What’s the speed limit?

· Is consent a defense?

· How long is the S.O.L.

· Mixed question of law/facts

· Did doctor adhere to the standard of care?

· Was there substantial performance of this contract?

· Ie: facts are undisputed but law is squishy

· Question of fact:

· How fast did D drive?

· Did D consent?

· When did acts occur?

· 4 steps towards a trial

· 1) Jury Trial Right

· 2) Jury Selection

· 3) Trial

· 4) Jury Deliberations

· 1) jury trial right

· 7th amendment (made in 1791)

· Secures a right to a jury trial in federal civil cases

· ^(doesn’t apply to states though so there’s no federal constitutional right to a state court jury trial; in diversity cases you could get to the jury though)

· Determining what issues have a right to a jury w/o an express statutory right:

· To preserve a right to a jury trial the court keeps the right as broad as the historical test when the 7th amendment was adapted (had courts of law and equity back then)

· 2 difficulties in applying 7th amendment historical test:

· 1) what do you do w/new issues that didn’t exist back at c/l?

· Solution: 1) court should try and figure out the closest historical analogy… 2) if that’s unclear then the court will look at the remedy sought

· 2) what do you do w/combination claims of legal and equitable relief? (legal + equitable claims in 1 lawsuit)

· Solution: allow jury to make findings of fact first and decide on the legal remedy and then the judge will determine the equitable remedy after interpreting and following the juries findings 

· ^ie: jury will decide on damages after determining if there was a breach of contract and the judge will use juries fact finding to allow for an injunction

· Do dispositive motions violate the 7th amendment? (motions that stop you from getting to a trial)

· No b/c even in 1791 these mechanisms were still available and cases didn’t always make it to trial

· Rule of thumb:

· Right to jury trial depends on relief requested

· Right to a jury:

· Money damages

· No right to a jury:

· Injunctions

· Declarations

· Equitable relief

· Rule 38: procedure for asserting right to a jury trial

· 38(b)(1): 14 days after the last pleading directed at the issue which could be jury triable (not the last pleading on a non-jury triable issue like equitable relief)

· ^could have your original complaint just talk about equitable relief and then raise your right to a jury trial in the emended complaint asking for damages

· 38(d): failure to properly serve and file your demand for a jury trial will waive your right

· When does demand have to be filed?

· No later than 14 days after the last pleading (ie: 14 days after the Ds answer; but lawyers should all put it in the complaint)

· ^don’t look just at the last pleading though but instead when the issue is filed that could lead to a jury trial (ie: 14 days after raising of a damages issue; not the equitable relief issue)

· HYPO: patent holder P brought a patent infringement claim and believes a jury would be more sympathetic then a judge, what should Ps attorney do? – must serve and file demand 14 days after the answer (usually filed in the complaint)

· Rule 39: judge can order a jury trial even after 14 day cut off

· HYPO: counsel mistakenly allows 14 days to pass before demanding a jury trial, what happens? – rule 39(b) addresses the issue and says a judge can order a jury trial anyway

· (split jx) on how lenient courts are in saving counsel who accidentally waived their right to a jury trial

· 2) Jury Selection

· Rule 48: number of jurors

· Jury must begin w/atleast 6 and no more than 12 members (different than state court)

· Selection process:

· Jury pool

· Sometimes called “venire”

· These are the potential jurors summoned to court and must be from a fair cross section of the community

· Voir Dire

· Opportunity to question prospective jurors either in writing, orally, or both to identify unbiased jurors

· Jury Challenges

· 1) preemptory (rule 47(b))

· 3 preemptory challenges: (can strike juror for any reason so long as not illegal reason like race/gender)

· 2) for cause (ie: could be a direct financial relationship w/a party

· Unlimited challenges for cause (trying to show that the jury is biased)

· HYPO: juror that was an employee for P and holds several hundred shares of stock told the judge he could fairly consider the evidence, should the judge strike the juror if D asks for him to be stricken? – yes, b/c the potential juror is presumed to be biased b/c of his direct financial relationship to the company

· 3) Trial

· Oder of Trial

· Party w/burden of proof goes first and last (order below)

· 1) P (case in chief)

· 2) D (case in chief)

· 3) P (rebuttal)

· 4) Closing arguments

· 5) Jury instructions

· 6) Case submitted to jury

· 7) jury deliberations

· 8) verdict

· 4) Jury Deliberations (private process
· Rule 48: unanimous jury

· Need all jurors in fed court to agree (reason why some Ds like fed court)

· The jury as a black box

· Input – black box – output

· Theory: output will be reasonable if we have the right input (don’t want to second guess what happens in the jury deliberation room)

· ^you can ask the jurors whether there were improper inputs but not their reasoning while in deliberations

· Remittitur vs Additur

· Remittitur: modifying the jury award

· ^if TC believes the Ps award is too high the judge will order a choice for P to get a new trial or accept a remittitur (ie: decrease in the award)
· Additur:

· Considering unconstitutional (awarding something the jury never did)

· Judgment as a Matter of Law (rule 50)

· Main issue: when is it appropriate to take a question away from the jury and let the judge decide

· Used to be called directed verdict (directed verdict won’t be used on exam tho)

· Def: decision by judge to stop the trial and enter judgment before the case is submitted to the jury

· ^appropriate if there’s a complete failure of proof from one of the sides

· Rule 50:

· Allows judge to decide the case when one of the case-in-chiefs are completely lacking in any evidence

· ^rule 50 only lets judge consider the evidence at trial and will look at it in a favorable manner to the non-moving party

· 50(a): timing of a motion for JMOL

· (a)(1): JMOL can be issued after a party has been fully heard (D can move for JMOL after the Ps case in chief; and either party can move for JMOL after the Ds case in chief)

· S.J. vs. JMOL

· S.J. (rule 56)

· A) before trial (no later than 30 days after close of discovery)

· B) based on documents

· C) standard is: “no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law (similar to JMOL standard)

· JMOL (rule 50a)

· A) at trial (after non-moving party “fully heard” but before submission to jury

· B) based on trial evidence

· C) standard is: “a reasonable jury would not have legally sufficient evidentiary basis to find for the nonmoving party”

· S.J. is much more efficient b/c jury selection and some of the trial hasn’t started yet (also greatest risk of error though b/c trial has yet to happen)

· Renewed motion for JMOL (rule 50(b))

· Treated as a renewal of previous 50(a) motion

· ^theory: 50(a) alerts parties of original problem/defect w/the evidence at trial (which gives them time to adjust course in their trial arguments) and then if the case goes forward and the nonmoving party does nothing to fix the defect the judge can decide on RJMOL
· ^this doesn’t nullify the jury verdict but instead is just re-examining a previous motion and therefore not unconstitutional

· What if there’s no 50(a) motion?

· Then you can’t later motion for 50(b) - *but can still motion for 59(a) as an initial motion

· Must be based on the same grounds as the first 50(a) JMOL motion:

· Judge basically reserves judgment on the original 50(a) motion in order to decide on it after the trial in a 50(b) motion

· ^court will be deemed to have reserved judgment on the 50(a) motion even if it says the 50(a) motion is denied (subject to the party moving for a 50(b) after trial)

· Judges rarely grant 50(a) motions b/c of efficiency matters of just having a trial and if the AC reverses on the 50(b) motion at least they can just reinstate the TC verdict instead of making the court have another trial
· Timing examples for JMOL (50(a)) vs RJMOL (50(b))

· 1) 50(a): “move for JMOL b/c there’s no evidentiary basis to find for P”

· 2) 50(b): “motion not granted” (denied or defered)

· 3) Jury: “we find in favor of P for $$”

· 4) 50(b) and 59(a): “I renew my motion for JMOL and in the alternative for a new trial”

· 5) 50(c): “I grant the renewed motion for JMOL; judgment entered for D, however if the AC reverses on that issue, I will hold a new trial”

· What’s needed to survive JMOL or RJMOL

· Same test for both: court must find that a reasonable jury wouldn’t have a legally sufficient basis to find for the nonmoving party (ie: *“not even a scintilla of evidence for the nonmoving party”)

· Reid v. San Pedro LA Railroad: Cow gets hit by train and could’ve went through a broken fence or opening in the fence – court grants JMOL b/c the P couldn’t have won by a preponderance of the evidence since it was equally as likely the cow went through the open gate making P contrib negl
· Pennsylvania Railroad v. Chamberlain: P dies after trying to break up trian cars and Ps lone witness says he heard a crash when 3 other witnesses say they saw nothing – court says a reasonable jury wouldn’t have sufficient basis to find P wasn’t contib negl so JMOL for D

· Question is whether there is evidence that a jury may reasonably find for the nonmoving party (and facts are looked at favorably towards the nonmoving party)

· HYPO: if P has 1 witness saying he was right there and saw a collision and D had 26 witnesses that said they were right there and didn’t see a collision, should the judge decide as a JMOL? – no b/c there’s evidence that directly contradicts other evidence so jury should decide on credibility

· Rule 59(a): alternative motion for a new trial

· Motion for a new trial is filed together w/50(b) b/c if the TC grants the RJMOL and the jury verdict is overturned but the AC reversed the 50(b). motion then instead of reversing back to the TC years later when the judge might’ve forgotten about the case the judge can decide on whether there should be a new trial under the 50(c) rule b/c the party raised a 59(a) alternative motion
· Differences b/w rule 50 and 59 (both are rarely granted)

· JMOL rule 50:

· Result: judgment

· Timing: after nonmovant “fully heard at trial, but before submission to jury (RJMOL w/in 28 days)

· Record: trial evidence

· Standard: “a reasonably jury would not have legally sufficient evidentiary basis to find for the nonmoving party”

· New Trial rule 59:

· Result: new trial

· Timing: after trial, but no later than 28 days after final judgment

· Record: trial evidence plus any new evidence

· Standard: “any reason for which a new trial has heretofore been granted” (verdict must have been against the great weight of the evidence)

· 2 basic grounds for a new trial (rule 59(b))
· 1) flawed trial procedures

· Legal errors by TC (incorrect jury instructions or evidentiary rulings)

· Attorney misconduct

· Jury tampering

· Jury misconduct

· *Idea is jury didn’t have the right info in front of it

· 2) flawed verdicts

· Jury verdict is contrary to the great weight of the evidence (could still happen even if the procedure was clean)

· Newly discovered evidence

· Standard for reversal under rule 59

· “verdict against the great weight of the evidence”

· ^what does that mean? – sliding scale below:
· RJMOL standard (most certain of jury error)
· There’s no legally sufficient evidentiary basis for the verdict

· 59(b) (jury verdict is against the great weight of the evidence)

· “I have a firm and definite conviction that the jury was wrong even if there was some evidence consistent w/the verdict”

· Lind v. Schenley Industries: P and secretary says D promised P a raise that would make her the highest paid employee in company – court says JMOL and 59(b) was inappropriate b/c of the conflicting testimony and therefore the jury verdict for P should be reinstated

· Follow jury verdict (less certain of error)

· “if I had been on the jury I would’ve voted the other way”

· 50(c): rule by the judge

· I grant 50(b) motion but “if I’m reversed on the JMOL, I will reinstate the jury’s verdict (or could say “I will hold a new trial”)
· ^conditional decision on whether to hold a new trial if reversed by AC
Appeals
· Appeals

· Impact the decisions lawyers make at trial

· ^practically speaking the TC is going to be the final rulings b/c they’re fairly insulated from review

· What happens in the TC frames the boundaries for appeals

· General rule: can’t introduce new evidence on appeal (introduce everything at trial that you may want to appeal)

· ACs can disregard wholly new issues (core issues must be raised at TC but can be worded differently at AC)
· Policy: we don’t want to hide issues from the TC

· ^exception: subject matter jx can be raised for the first time on appeal

· Who can appeal?

· Only “aggrieved parties” may appeal

· ^AC reviews outcomes and not reasoning

· Aggrieved synonym = adverse judgment

· HYPO: won but disliked TCs reasoning – not an aggrieved party

· Aggrieved party

· Must show a concrete harm from the judgment (getting less than what you requested will make you aggrieved)

· HYPO: what happens when you plead 2 claims and only win on 1? – look at relief sought and if relief sought is the same you would’ve gotten had you won the other claim, then you can’t appeal; if the relief you could get from the claim you lost is different from the claim you won then you’re an aggrieved party who can appeal that other claim

· HYPO: compensatory damages under both claims A and B but claim B also has attorney's fees – can appeal claim B if you lose on it b/c that would grant different relief

· HYPO: corporation wins not b/c their product is safe but b/c the P was contributory negligent – too bad for corporation. b/c they aren’t aggrieved party so can’t appeal the reasoning 

· Timing of Appeal

· Federal rule of appellate procedure 3(a)

· Must file notice of appeal w/the district clerk w/in the time allowed by rule 4

· Rule 4

· Must file w/in 30 days after the judgment or order appealed from is entered

· ^if post trial motion under 50(b) or 59 is filed, then 30 days from order on the motion

· If an appeal is too early or too late

· The AC will say they lack jx

· Final Decision Rule

· 18 USC 1291: AC have jx on appeals from all final decisions in district courts

· Liberty Mutual Insurance v. Wetzel: AC reviews pregnant lady’s interlocutory appeal against D even though TC hadn’t ruled on relief yet – SC says it lacks jx b/c final decision at TC had yet to be made and no exceptions applied to final decision rule

· Final decisions: decisions are final when the TC disassociates itself from all of the claims

· ^exceptions on the final decision rule:

· Rule 54(b) – multiple claims/parties

· 28 USC 1292(a) – injunctions

· 28 USC 1292(b) – certifications

· interlocutory orders – typically not appealable (but have exceptions) -  are the above exceptions interlocutory appeals?
· Rule 54(b) – multiple claims/parties exception
· Allows appeal of a claim that could be filed alone as its own action but instead was filed due to the joinder rules

· ^really not an exception but instead a final judgment on a particular claim

· Allows TC to create an appealable order that wouldn’t otherwise exist

· ^TC needs to direct entry of atleast one final judgment and certify that there’s no just reason to delay on a separate issue (ie: allowing appeal on this other issue right now would be efficient)

· HYPO: judgment entered w/multiple Ps and 1D where TC grants s.j. for just one of the Ps – this could be a use of 54(b)

· HYPO: P sues 2Ds,  D2 bring demurer for lack of personal jx and TC dismisses, is that a final appealable order for 1291? – no. b/c the P sued 2Ds and the lawsuits still going against D1; D2 wants to appeal clock to start running now so D2 can issue a 54(b) judgment making the personal jx final upon entry and the P would have 30 days to the notice of on claim of personal jx on D2 and after that D2 would be safe (otherwise D2 would have to wait all the way until trial and judgment against D1 before D2 could feel safe from an appeal)

· 1292(a)(1) – injunction exception

· AC have jx over interlocutory orders from the TC w/regards to injunctions (can motion for interlocutory appeals for an injunctions)

· ^policy: decisions on injunctions should be appealable right away b/c irreparable harm can occur from granting or dismissing injunctions

· 1292(b) – certifications exception
· When TCs of the opinion that an interlocutory order is an important legal issue and the TC 1) certifies it and the AC 2) accepts it, then it can be appealed

· ^only about 50 appeals come from this procedure (TC must certify and AC must accept the certification)

· Must be a legal issue that’s going to be outcome determinative and there’s no controlling law on the issue (split jx on this being a requirement)
· AC Review
· AC Menu of Choices

· 1) Affirm

· TC result is correct

· AC may use different reasoning

· 2) Reverse

· TC result was incorrect

· Grounds for reversal (need 2 things)

· 1) reversible error occurred in the TC AND…

· 2) error cannot have been “harmless”

· 3) Remand

· Send back to the TC for more proceedings

· 4) Dismiss the appeal

· Very rare, usually when AC lacks jx

· Standards of Appellate review (most to least deferential)

· 1) clear error

· Anderson v. Bessemer City: lady alleges discrimination when she wasn’t hired from a panel of all males – court says this verdict by the bench wasn’t clearly erroneous b/c facts went both ways
· Applies to factual findings (did this fact occur or not?)

· ^typically you’ll have to infer what the jury specifically found from a general finding (not hard to do)
· ^policy: have to make the decision eventually so should let TC decide by deferring to them

· AC defers to TC unless error is unmistakable

· 2) abuse of discretion

· For judgment calls w/a range of correct answers 

· AC defers to TC unless it “abused” its discretion by going beyond its broad range of discretion (acceptable range)
· ^typically reviewing discovery orders and evidentiary decisions

· 3) De Novo

· For purely legal questions (best chance at getting a reversal)
· AC gives no deference to TC decision (as if AC is looking at this anew)
· ^ie: TC said the speed limit was 45 but it was actually 30 then the AC would rule De Novo b/c that’s just wrong
· ^policy: AC is skilled at the law so no reason to defer to the TC

· Harmless Error

· Harnden v. Jayco Inc:  inadmissible hearsay was looked at and determined s.j. for D car repairmen – court says that this inadmissible evidence was harmless to the result b/c it could easily be changed and therefore no reversal 

· Error can’t be reversed if harmless

· Harmless error Rule 61:

· No magic formula but just think about the error and whether it affected the result

Respect for Final Judgments (preclusion)
· Full Faith and Credit Clause of the Constitution

· Requires states to uphold other states as rendering courts

· ^Federal courts have a statute that makes federal courts give full faith and credit as well

· Rendering Court:

· The court that issued the first lawsuit

· Ie: L#1 ------------------- ends

· L#2 --------ends – L#2 is rendering court
· HYPO: L#1 goes to CA state ct and judgment is rendered; then L#2 goes to Nevada state ct – Nevada ct must ask itself if this L#2 was filed in CA state court would it be precluded (apply rendering courts preclusion laws)
· Erie and full faith and credit

· Fed ct sitting in diversity will look at the preclusion law in the state where it sits 

· ^ie: preclusion law is seen as substantive so state law applies

· HYPO: CA state court gets L#2 after L#1 concluded in NY federal court b/c of diversity, which preclusion law does CA state court apply? – CA state court needs apply NY state court preclusion law

· ^HYPO: if the claim is in NY fed court b/c of fed question then it’s the same rule and the state court will need to use the NY federal court preclusion law since the fed court’s using it’s own preclusion law rather than the state it’s siting in (will be transactional approach since all federal courts use it)

· Preclusion def: a person is precluded from re-litigating certain things if there’s already been one fair opportunity to litigate

· ^preclusion is a common law concept governed by case law; also easier when you draw pictures like joinder

· For the Essay:

· Will have a fact pattern w/more than 1 lawsuit

· Must determine 1) is L#2 barred by claim preclusion

· 2) is L#2 barred by issue preclusion

· 2 Types of Preclusion
· 1) Claim preclusion

· 2) issue preclusion

· On an exam if question asks about preclusion you need to address both issue and claim preclusion

· 1) Claim Preclusion

· Def: someone’s precluded from bringing a CLAIM in a subsequent lawsuit

· Synonyms: “res judicata” (most common/some courts use it to apply to all preclusion but it’s only for claim preclusion); “bar” or “merger” or “the rule against splitting claims”

· How do you raise claim preclusion as a D (rule 11 motion may be available)

· Raise it as an affirmative defense in your first answer to L#2

· Res judicata = claim preclusion as affirmative defense

· ^will either plead motion to dismiss or s.j. (some courts may take judicial notice from L#1 in order to rule on a 12(b)(6); also s.j. will always work and L#1 judgment is evidence)

· Elements of Claim Preclusion (all needed)

· A claim is precluded from a second lawsuit when…

· 1) it’s the same claim asserted in lawsuit #1

· Claim in suit 2 is the same claim as in suit 1 when it could have and should have been asserted the first time

· ^doesn’t matter if you did or didn’t bring the claim in suit 1 b/c you’ll still be precluded (makes Ps more likely to combine claims under joinder at the beginning)

· Could have been asserted = factually and legally possible to litigate first time (looking at what first court could’ve done)

· ^accidents that happen after the 1st lawsuit expires can’t be litigated in the first suit

· Should have been asserted (split jx)

· Majority/feds: arises from same “transaction”

· Minority: arises from same “cause of action”

· Transactional Approach (focuses on events/broader)

· Frier v. City of Vandalia:  4 of Ps cars get towed and he files L#2 for due process claim on first one – court says this constitutional question could’ve been asserted in the state courts L#1 so claim preclusion applies

· Claims arise from the same set of facts

· Variations of terms used

· Transaction or occurrence test

· Series of transactions or occurrences test

· Cause of Action Approach (focuses on legal theories/narrower)

· Claims represent the same cause of action

· ^cause of action = a law that gives a person the right to sue

· Focuses on whether evidence for elements in suit 1 would prove suit 2

· Variations of terms used

· Same evidence test

· Identical elements test

· HYPO: car accident w/neighbor leads to negligent suit and neighbor wins (no liability), next day you file a second suit against the same neighbor, should you be allowed to do that? no, wastes time and $$, might lead to inconsistent judgments, public would lose respect for the process

· HYPO: P believes D fired her b/c of her gender, P brings state law gender discrimination claim to federal court (NY) under diversity, D wins at trial, P then files state law age discrimination claim in state court (CA), does Ps second lawsuit raise the “same claim” as her first lawsuit? – yes under the transactional test b/c her firing is the same set of facts; under the cause of action test maybe not b/c the different claims may involve different elements (but would need more information on the exam about the elements of the cause of action)

· ^HYPO: what preclusion law should you be applying? – apply the rendering courts preclusion law regardless of where you end up in the second suit (bars forum shopping)

· ^policy: full faith and credit clause of the constitution says states must give credit to other states judgments

· 2) the claim is asserted by the “same claimant against the same responding party”

· HYPO: husband and wife are in car accident w/truck driver, can wife file suit after the husbands claim already gets a judgment? – yes, the wife is a different party (more important for us to allow every party to get their day in court then it is for us to make life easy on the D)

· When are the parties the same

· Taylor v. Sturgell: Ps friend files first suit against D and P files second one on same issue – court says P can bring his similar lawsuit b/c he’s not the same person as his friend and the persuasive TC law will likely decide on the suit
· When the claim in suit 2 is asserted by the same claimant as in suit 1 against the same defending party as in suit 1
· ^includes parties in privity w/those persons (but don’t need to know when parties are in privity for the final) 

· Why do we allow different parties to bring the same claims at different times?

· b/c it’s unlikely these new claims will win

· ^there’s persuasive case law saying this claim won’t win and therefore lawyers aren’t incentivized to bring the same case twice but w/different parties

· (joinder/preclusion) HYPO: P sues D for breach of contract b/c D didn’t deliver computers, P loses, then D sues P for breach looking for balance due under contract, could’ve D joined his contract claim in the first lawsuit? And is Ds second lawsuit barred by claim preclusion? – D could’ve joined through a counterclaim which would’ve been compulsory b/c it rises out of the same transaction or occurrence (rule 13a) so D was required to join that claim or lose it; also Ds second claim, while it is barred, isn’t precluded b/c it’s not to same claimant against the same defendant (ie: L#1 was P against D; L#2 is now D against P)

· 3) lawsuit #1 resulted in a “valid” and “final judgment”

· Final = TC has entered final judgment

· ^as opposed to pretrial or interlocutory order

· Relates to final decision rule of appealability

· HYPO: L#1 P sues for breach and negligence against D, TC grants partial s.j. on the breach but trial still to be held on negligence so final judgment not yet rendered; L#2 P sues for breach against D again, will this be precluded? -  no b/c partial s.j. isn’t a final judgment and therefore that claim isn’t precluded from a second lawsuit

· ^practically speaking the 2nd judge wouldn’t entertain another claim that was already decided on s.j.)

· NEW RULE: partial summary judgment isn’t a final judgment and therefore isn’t precluded from a second lawsuit

· Finality of judgments pending appeal

· HYPO: L#1 P sues for breach against D, judgment after trial for D and P appeals, AC hasn’t yet decided though and P files L#2 breach against D, is L#1 considered final? (split jx) Majority: L#2 is precluded even though appeal is pending b/c TC judgment is finalized; Minority: L#2 isn’t barred but practically speaking the 2nd judge will stay the case
· Valid judgment = means court #1 had power to bind the parties to the dispute

· Valid doesn’t mean correct

· Personal jx over the parties:

· Requied under preclusion law of all the states

· Subject matter jx

· Varies among preclusion law of different states

· ^some courts hold that even if the 1st court lacked subject matter jx they still have a valid/final judgment b/c there was personal jx

· 4) the judgment in lawsuit #1 was “on the merits”

· On the merits = a decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits

· ^question: should the 1st suit count as your fair shot?

· Which decisions are on the merits

· 1) full jury trial – yes

· 2) judgment as a matter of law – yes, had an opportunity but just didn’t have evidence to get to jury

· 3) summary judgment – yes, based on your preview of evidence there wasn’t enough to get to trial

· 4) dismissal for failure to state a claim (12(b)(6)) – Rule 41(b) says these dismissals are w/prejudice and so did SC footnote before TWIQBOL; but might depend on why the court dismissed your claim

· ^dumb claims are precluded but if you can allege more facts to get through the TWIQBOL standard then it might not be precluded; judges can dismiss w/o prejudice if P can bring in new evidence

· 5) dismissal for lack of personal jx (12(b)(2)) – not on the merits; court doesn’t have power to adjudicate on the merits if it lacks personal jx

· 6) dismissal for failure to prosecute or violation of court rules (16(f) or 41(b)) – yes on the merits; you had your shot and you blew it (unfair to D if P can blow his shot and then file again)

· 2) Issue Preclusion

· Def: someone’s precluded from contesting particular issues in a subsequent lawsuit

· Synonym: “collateral estoppel”

· Policy: preserve integrity of previous lawsuit and refrain from inconsistent judgments

· 3 Differences b/w claim and issue preclusion

· 1) Claim preclusion only requires an opportunity to litigate while issue preclusion requires actually litigating

· 2) Issue preclusion is narrower b/c single issues are being precluded instead of entire claims (might still be dispositive though)

· HYPO: P loses against doctor b/c of S.O.L. and then files against hospital – while hospital can’t use claim preclusion since the parties are different they could still use issue preclusion

· HYPO: truck runs into car which hits house, L#1 is car vs truck and car wins, L#2 is house vs truck – since we already had a jury in L#1 determine that the truck was negligent then the issue of the trucks breach is off the table so truck can’t contest that issue

· 3) claim preclusion can only be used defensively to knock out a claim while issue preclusion can be used offensively or defensively

· ^issue preclusion can be used as a shield or a sword; “issue X was already resolved against you so I will use it to defeat you”

· Elements of issue preclusion (all needed)

· Party may be precluded from re-litigating an issue in L#2 when…

· 1) it is the same issue decided in L#1

· An issue for issue preclusion is a case-specific decision regarding facts or the application of law to fact

· ^ex: did D run the red light? Did D breach her duty of care?

· Decisions announcing pure rules of law that go beyond the instant case become precedents, which then apply to future cases via stare decises (ie: what are the elements of a negligent claim?)

· HYPO: suppose U.S. sues a student for fraud on loan documents, student loses L#1 so student can’t defend fraud claim in L#2

· Can’t look at artificiality of terms and fully determine if an issue has been decided

· HYPO: student moves from Florida to CA for college and 2 situations arise where state citizenship is relevant - is she a citizen of CA for in state tuition? – court says yes but that doesn’t determine if she’s a citizen for purposes of diversity

· Criminal standards vs civil standards

· HYPO: criminal suit determines that certain acts didn’t happen, does an acquittal in a criminal case preclude an issue in a civil case? – no, b/c lower burden in civil case is still available

· HYPO: does a verdict for a P in a civil case preclude a criminal case? – no, just b/c jury found for P in the lower standard doesn’t mean they’ll find for him in the higher standard 
· ^HYPO: if P is convicted first in a criminal case under the higher standard then that issue is precluded from the civil case’s lower standard (ie; will lose in civil case if you first lose in criminal one)

· 2) issue was actually litigated and determined in L#1

· big difference b/w issue and claim preclusion

· ^doesn’t matter if you only had an opportunity to litigate the issue; actually needed to have litigated and decided on the issue for preclusion of an issue

· Jury verdict forms

· May just be a general jury verdict form (b/c specific jury verdict forms can create reversible error)

· Illinois Central Gulf Railroad v. Parts: P loses on loss of consortium claim against train company in L#1 and L#2 is a claim for his own personal injuries - court says Ps contributory negligence wasn’t actually litigated b/c there was another way jury could’ve found P didn’t have a loss of consortium due to damages element – why isn’t this barred by joinder?
· Only find jury decided issue in L#1 if it’s crystal clear they would’ve had to decide on that issue to get to their verdict

· ^if there’s multiple ways the jury could’ve decided in verdict #1 then issue can’t be precluded from L#2

· Is a trial necessary for an issue to be actually litigated?

· No, s.j. JMOL ect… what’s not considered actually litigated and decided is an RFA or admission in an answer (these won’t be considered preclusive)

· 3) L#1 resulted in a valid and final judgment
· ^same as claim preclusion

· Will come down to whether there’s a personal or subj matter jx issue (note in an essay that we’d need more info to decide on element 3) 

· 4) determination of the issue was essential to the judgment in L#1

· When court finds 2 justifications for a bench verdict (split jx)
· Some courts: no preclusion when there’s alternative grounds for a holding b/c neither was essential to the outcome b/c both are independently sufficient

· Other courts: give preclusive effect to both independent findings

· HYPO: what if bench trial findings determine P was both A and B and therefore P loses – some courts will hold that neither is precluded and others will say both are

· HYPO: fed court dismisses b/c of lack of personal js what can the state court do? – state court must also dismiss on personal jx b/c of issue preclusion

· HYPO: what if federal court dismisses for both subj matter jx and personal jx? – under R.2d state court doesn’t grant preclusive effect to either issue b/c neither was essential (some courts will hold the other way)

· ^subject matter on its own doesn’t matter for state court b/c it’s not a state court issue

· Essential to the judgment

· Issue must be determinative to the judgment in order to have been essential to the judgment

· How to find out if something’s essential if there’s alternative holdings? – (split jx) on whether neither or both holdings are preclusive; modern that neither holding is preclusive

· HYPO: L#1 P claims D breached a contract to shar w/P some of his poker winnings, D argued that 1) he didn’t make a contract, and 2) if he did the terms for every tournament is different; P wins on argument (1) through partial s.j. – rest of case goes to trial and jury finds for D on issue (2)

· ^HYPO: L#2 P sues for breach of another tournament winnings, can P use offensive issue preclusion to bar D from arguing (1) that there’s no contract? – NO, while the issue was actually litigated and decided L#1 it wasn’t essential to the judgment; D didn’t win the L#1 b/c there was a contract but for other grounds therefore D isn’t precluded from re-litigating the issue of the existence of the contract
· ^policy: D wouldn’t have been able to appeal issue (1) in L#1 anyway b/c he won the lawsuit so shouldn’t be precluded

· 5) Adequate opportunity and incentive to litigate in L#1 – make sure this is correct
· **precluded party must have been a party in L#1 (due process)

· Adequate incentive

· HYPO: 2 lawsuits, first one w/35k and second one w/7million – the 2nd one won’t be precluded b/c there wasn’t incentive to litigate for that much in the 1st one

· 6) minority: mutuality requirement; party benefiting from preclusion must’ve been a party to L#1

· Mutual issue preclusion:

· Party asserting issue preclusion must’ve also been party to L#1 (ie: identical parties in L#1 and #2)

· Majority: non-mutual issue preclusion – party asserting issue preclusion is not required to have been party in L#1 

· Offensive vs Defensive Issue Preclusion

· Defensive = D alleging issue preclusion
· Offensive = P alleging issue preclusion

· HYPO: L#1 P vs D1 for patent infringement and the bench decided for D; L#2 P vs D2 for same issue, is P precluded? – this is a non-mutual issue preclusion which is defensive b/c the parties weren’t identical in both suits and D2 is asserting issue preclusion; so. P can’t bring this issue against a different D b/c what’s the point of giving P a second bite at the apple

· HYPO: L#1 P vs D1 and A is decided; L#2 P vs D2 can P assert that A should be precluded? – no b/c D2 wasn’t a party in L#2 and thus can’t be precluded from defending (fails on element (5))
· Parklane Hosiery v. Shore: P1 wins on false proxy statement and P2 in L#2 tries to use non-mutual offensive issue preclusion against the same D in L#1 -  court allows offensive preclusion but up to TC discretion and points to the situations where it should be allowed
· Non-mutual offensive issue preclusion

· Situations in which court should exercise discretion in not allowing non-mutual offensive issue preclusion even though the issue preclusion elements are present

· 1) P could’ve participated in L#1 but was deliberately sitting on the sidelines

· 2) D in L#1 didn’t litigate very hard (b/c of cheap $$ at stake)

· 3) insufficient factual record in L#1

· 4) inconsistent other TC rulings before (ie: 2 lawsuits already happened and there was different verdicts)

· Compare non-mutual defensive issue preclusion: these concerns are still relevant but not determinative

· HYPO: bus w/15 passengers crashes, P1 brings negligent suit and seeks 500k and jury awards it all, can P2 invoke claim/issue preclusion on her claim for 3 million? – No, to claim preclusion b/c it’s not the same claimant against the same defendant and it’s not the same claim (both elements (1) and (2) of claim preclusion aren’t satisfied); for issue preclusion the elements are satisfied (as long. As jx doesn’t require mutuality) except for element 5 which is arguable if D was truly incentivized to litigate just the 500k – also judge may use discretion to call these one of the 4 situations where offensive issue preclusion isn’t allowed
Joinder

· Permissive

· Def: you may join this claim/party now but won’t be prejudiced if you don’t 

· Rule 20 Permissive joinder

· P may join or Ds may join if assert claims that…

· a) arise out of same transaction, occurrence, or series of transactions, and occurrences, and…

· b) if any question of law or fact common to these persons will arise in the action

· Rule 18 (permissive)

· Can join as many claims as your heart desires against a common D

· ^still need to find supp jx if no original jx

· While rule 18 is permissive (may bring) the consequence of not bringing a claim in the initial suit may preclude you from bringing it later b/c of claim preclusion (ie: same occurrence or transaction test)

· Rule 14 Impleader (always permissive)

· HYPO: P sues D for negligence in drug sold and P wins, D later sues D2 in L#2 seeking indemnity; 1) could D have asserted. Its claim against D2 in L#1 - yes could’ve impleaded under rule 14; 2) is D, L#2 against D2 precluded? - no, rule 14 is permissive and elements of claim preclusion aren’t met (not same parties)

· ^HYPO: also if D doesn’t bring in D2 it’s possible D2 can assert issue preclusive (defensive) against D in the second suit for any issues decided against D is L#1

· ^HYPO: if D did bring D2 in L#1 then claim preclusion would apply for subsequent suits

· Rule 19 – compulsory joinder (very rare)
· Parties not sued by P might be required to be joined

· ^rule 19s are raised on motion to dismiss under rule 12(b)(7)

· HYPO: P claims to have contract w/D but D intends to sell to N, P sues for specific performance of the house – if P wins lawsuit and gets the house from D is N barred by claim preclusion to bring suit against D? – no b/c. different parties; issue preclusion? – no b/c N wasn’t a party in the L#1, so N can file suit against D as well – this is where rule 19 comes in and forces N into the initial L#1 so there’s no inconsistent orders from the 2 suits; N would 19(a)(1)(B)(i) impair her interest if P gets the house – also inconsistent obligations might also arise if P initially gets the house and then N sues and gets a right to the house from D as well
· 3 part test for whether you’re in a rule 19 situation

· 1) 19(a)(1): is the absente “required”? (3 situations)

· Person must be joined as a party if….

· (A) in that person’s absence, the court cannot accord complete relief among existing parties 

· ^court can’t give current parties complete relief they want unless absent party is joined

· HYPO: A enters into contract to purchase business from both B and C who together own a business; A sues only B to rescind the contract, since C also owns the business he must also be joined in order for A to actually be able to acquire the business
· HYPO: 2 Ds w/keys to safe deposit box, need both Ds keys to open the box – rule 19 would require that both Ds to be joined

· (B) OR disposing of the action in the persons absence may…
· (i) impair or impede the absentees interest
· HYPO: fishing rights given to a bunch of tribes and one tribe sues the government wanted an increase in their quota of fishing rights, other fisherman’s quota’s will be impaired
· (ii) risk of inconsistent obligations by one or more of the 3rd parties

· ^inconsistent obligations = absolutely the opposite legal duty (ie: give the house to this person, also give the house to this person)

· Inconsistent verdicts don’t necessarily lead to inconsistent obligations

· Temple Case: P alleges injuries from back operation surgery, filed 2 suits, one suit against plate manufacturer, and one against the doctor/hospital but he didn’t join them – court says the other Ds don’t need to be joined and rule 19 doesn’t change that (rule 19 1) complete judgment can be rendered from this first suit 2) the other Ds and P won’t be prejudiced 3) there’s not a danger of inconsistent suits that prejudice the absentee parties
· 2) Is it “feasible” to join the absentee?

· If answer to 19(a) is yes… then consider if it’s feasible to join the absentee in the lawsuit

· 19(a)(1): absentee is feasible if the court has 1) personal jx over the party and 2) subject matter jx over the claim

· ^big problem that comes up is if adding the absentee would destroy diversity – then joining the absentee is not deemed feasible
· If it is feasible to add the absentee then the court will…:

· Order P to file amended complaint an join absentee party

· 3) Do equity and good conscience require the action to be dismissed (court has discretion to decide on its own)
· ^only move on to (3) if it’s not feasible to add the absentee

· Choices under 19(b) after it’s not feasible to join a party

· 1) let case proceed how it is currently

· 2) let case proceed and try to limit prejudice

· 3) dismiss case

· 4 factors court must think about for whether it’s fairer to proceed w/the case how it is or dismiss it

· 1) extent to which a judgment w/o that party would prejudice the absentee or the other parties present in the lawsuit
· 2) extent to which prejudice could be lessened (ie: transfer the case, or re-shape the relief)

· 3) whether a judgment in the person’s absence would be adequate and 
· 4) Does P have an adequate remedy if claim is dismissed for not joining?

· Helzbergs Diamonds case: shopping center leased to 2 jewelry stores and then an absentee jewelry store, first jewelry store sues the shopping center for adding the absentee to the shopping center; mall says 3rd jewelry store can’t be joined b/c no personal jx so not feasible – court says absentee party is a required party b/c otherwise the mall would be subjected to prejudice, but absentee isn’t feasible; court must consider 4 factors under 19(b) (3rd step of analysis) – P has adequate remedy if they file somewhere else; however court doesn’t 
· When will rule 19 be available to dismiss a suit (raised by D in motion to dismiss in 12(b)(7) b/c the absentee isn’t there) – rule 19 objection isn’t subject to waiver if you don’t do it at the earliest opportunity
· 1) absentee isn’t in the suit

· 2) absentee is required to be in the suit

· 3) it’s not feasible to have the absentee in the suit

· 4) and in good conscious the court must dismiss the suit (4 factors)

· Rule 19 HYPO: P has contract to buy artwork that’s owned by 2 museums, P sues one of the museums for specific performance – 1) required party under 19(a): yes, order would be effective only if you had both museums as parties; 2) is joinder feasible? You couldn’t join second museum w/o destroying diversity so joinder isn’t feasible; 3) is this the kind of circumstance where the case should proceed? – have to look at factors
