CIVIL PROCEDURE OUTLINE
PERSONAL JURISDICTION

Does any court in this state have the power to hear this case involving this defendant?

· STEP 1: LONG ARM STATUTE – Has the state authorized its courts to hear the case?
· Has the state taken all the constitutional jurisdictional power possible or has it taken less?

· Enumerated powers: state lists specific circumstances where they will take jx

· Constitutional limit: takes all possible jx

· Power or Consent?
· Power: what state is granted by constitution or what it takes

· Consent: Did D consent to jx?

· Explicit consent – sign contract prior to litigation
· Consent clauses

· Consent to jx: permits but does not require; D waives jx challenge

· Forum selection: party is required to sue in a particular forum

· Carnival Cruise Lines
· Majority: no bad faith in a form contract, not trying to absolve liability

· Choice of law: agree about law that governs the dispute

· Arbitration: waives jury trial and puts case beyond judicial review

· Implicit – waived right to Personal Jx challenge by not bringing it at the right time “show up and litigate”
· Can make “special appearance” specifically to contest jx

· Can result in malpractice if lawyer inadvertently waives objection

· STEP 2: MINIMUM CONTACTS – Does defendant have sufficient minimum contacts with the state for the state to exercise personal jx?
· Has D purposefully availed itself of privileges of conducting activity in the state?

· Burger King – personal jx is fair because ∆s purposely availed themselves of Florida law – hard to show no jx is there are purposeful contracts
· Creates 2-step process for jurisdiction of minimum contacts + substantial fairness and justice

· Stream of commerce cases

· WW Volkswagen – “expectation” that goods will reach forum state – when would D have the expectation?

· Asahi – court agrees, definitely unreasonable. Fractured on minimum contacts

· O’Connor view: “intent or purpose to serve market in forum state” – purposeful availment

· Brennan view: “aware that the final product is being marketed in the forum state”

· D put the product in the stream of commerce which made issue foreseeable

· Nicastro – no single opinion gets majority support – law is unsettled, but most votes for no jx
· Kennedy view: foreseeability is not enough, intent is needed

· Breyer view: precedent applies, no need to create new rules – a single, isolated sale doesn’t create minimum contacts – narrowest view
· Ginsburg view: D was trying to break into the US market with no particular goal as to a specific location – want to discourage foreign companies from using a US distributor to avoid litigation

· Abdouch – the internet & personal jx

· Zippo Sliding Scale Test (internet applications)
	Passive Site
	Interactive Site
	Subscription Site

	D posted info accessible to users in the forum
	User can exchange information with host computer
	User enters into K w/ D that involves repeated transmission

	Personal Jx: NO
	Personal Jx: MAYBE
	Personal Jx: YES


· Test is a fact among many and not sufficient alone = intent and purpose of D apply
· Calder Effects Test (intentional torts applications)

· Requires:
· Intentional tortious conduct

· Uniquely or expressly aimed at the forum state

· Causes hard that D knew would be suffered in the forum state

· Do not necessarily avail of laws and protections of forum state, but aim conduct AT the forum state – intent and purpose

· Does the lawsuit arise out of D’s purposeful contacts OR were the contacts so extreme that D is at home in the jx?

· At home (General Jx) – no question of reasonableness
· Domiciled in state: citizen of the state, would consider “at-home” 
· Corporations? 2 home states:

· State of incorporation

· State of domicile – headquarters 

· Minimum contacts grid:
[image: image1.png]Relatedness -




· Lawsuit arises from personal contacts (Specific Jx)

· McGee – insurance contract with someone in a state is enough for specific jx – state has an interest in protecting its citizens
· Ongoing relationship between the insured and the insurer – contacts were isolated but it was related and the contact was minimum
· Insurer sought out business in state
· Hanson – unilateral activity is not minimum contacts
· Company did not have the purpose to conduct business in the state, someone who had a pre-existing relationship moved there
· STEP 3: SUBSTANTIAL FAIRNESS/JUSTICE – Would exercise of jx be unfair and unreasonable so as to violate principles of fair play and substantial justice?
· D must prove unreasonable – once P proves Step 2, D must prove Step 3

· If Jx is unreasonable, no general jx (Bauman)

· Factors relevant for fair play + substantial justice:

· Burden on D

· Forum state’s interest

· P’s interest in obtaining convenient and effective relief

· Interstate judicial system’s interest in efficient resolution of controversies and the shared interests of the several states in furthering fundamental substantive policies

· STEP 4: NOTICE

· Notice: informing D that government action is pending as required by Constitution

· Service: communicating any legal document to a party to a lawsuit

· MULLANE – general standard

· Was notice reasonably calculated to apprise interested parties of the pendency of the action?

· Personal service – always adequate, not always required

· Publication notice – okay only if address is not known

· Does not require ACTUAL NOTICE – only steps taken to reasonably expect notice is given

· If P knows effort will be unsuccessful, need to try other methods

· Rule 4 – statutory requirement
· Notice must satisfy Mullane and Rule 4 – generally complying with Rule 4 will comply with Mullane
· 4(a), (b), (c), (d), (e), (k)(1)(A), (l), (m)
· 4(a) summons must:

· Name court & parties

· Be directed to ∆ 

· Include name & address of π’s attorney or π if unrepresented
· Include time ∆ must appear and defend

· Notify ∆ that failure to appear will result in default judgment for π

· Be signed by clerk

· Bear court’s seal
· Lowest cost way to commence suit: request waiver of service – 4(d)(1)(A)-(G)

· D waives right to be served AND defense of inadequate service

· Waiver must be affirmative – ignoring does not waive and P will be required to pay cost of formal service. 4(d) – cost of sending a process server

· Gives D more time to respond to the complaint – 4(d)(3)
· Waiver does not apply to every D – 4(d)(1)

· How to serve process? 4(e)(1)-(2) 5 methods for serving individuals in US

· Deliver personally

· Leave copy at residence of D with a person of suitable age and discretion

· Deliver to agent appointed by D (by K or by law) to receive service of process

· State law of federal court where suit is

· Any method authorized by law in state service is happening

· Adequate notice/service of process does not automatically waive Personal Jx – 4(d)(5)
· BURNHAM – transient/tag jx
· Scalia view: When there has been in state service, there is general jx with no need for minimum contacts/fairness analysis 
· Brennan view: Must consider whether minimum contacts/fairness apply – should always pass, but must consider it
· Law is unsettled regarding tag jx

· Forced or fraudulent presence? NO jx (some states)

· In state to participate in judicial proceedings? NO jx (most states)

· Untenuated presence i.e. airport, airspace, etc? SCOTUS has not decided – generally unfair

· Personal Jx HYPO

· Doug lives in state X, Dr recommends treatment at clinic in state Y. Before leaving state X, D signs agreement to pay for all services rendered in state Y. Spends 5 days in state Y. D returns to state X and receives bill for $250K and doesn’t pay. Clinic sues for breach of K in state Y. Assume notice and service are proper.

· Can a court exercise personal jx over D in state Y? Long Arm Statute of HI or CA?

· HI

· Transaction of any business in state? Maybe – were the transactions in HI? Probably not enough but would need other facts

· Commission of tortious act in state? NO

· Ownership, use, or possession of any real estate in state? NO

· Contracting to insure anything in state? NO

· CA – constitutional limit

· Minimum Contacts?

· Purposefully availed? Yeah, maybe. Casual/Isolated – most likely yes

· Compare to Hanson and McGee – unilateral activity like M

· Relatedness? Yes. Directly related

· Fairness/Justice?

· Probably not that unfair – D burden of proof so it depends on facts, nature of illness & care, how far to travel, etc.
SELF-IMPOSED RESTRAINTS ON JX
Where can the suit be heard?
· Venue – 1391

· Further restricts where P can try to sue to ensure connection between suit and state/venue

· Venue objection can be waived by failure to bring objection before litigating

· 3 ways to get venue – can only use 3 if can’t get venue AT ALL (in any venue) under 1 or 2

· 1391(b)(1) – district where any D resides, if all Ds are residents of the state in which the district is located
· 1391(b)(2) – events of suit arise in the district
· 1391(b)(3) – a district in which any D is subject to personal jx
· 1391(c) – residency is where person is domiciled

· Corps: as ∆ any district where it is subject to personal jx; as π district of principal place of business

· Transfer – 1404 & 1406

· Move cases around within federal court system

· 1404 – court may transfer case to district or division where it is more convenient
· 1406 – case is in the wrong court – dismiss case or transfer to correct district/division

· Forum Non Conveniens – C/L

· Move cases out of federal court system – international court or state court

· NOT an argument against personal jx

· Concedes that personal jx applies BUT there is a better forum for the case overall
· Substantive law is relevant for FNC decision, but not determinative
· D must show:

· There is adequate alternate forum

· Balance of public and private interest factors favor dismissal 

· Public factors: what is good for society/who’s tax dollars? Court congestion, local interest, which law is better, 

· Private factors: ease of trying in P location instead of D – evidence, witnesses, where incident took place, etc

· Courts can condition dismissal or stay case instead of fully dismissing

SUBJECT MATTER JURISDICTION

If yes to personal jx, does a Federal Court have the power to hear this case?
· Federal courts have limited jx – need to prove right to be in federal court

· Most claims have concurrent jx – get a choice of state or federal court




· Article 3, Section 2 of Constitution – claims arising under:
· Constitution & federal laws (fed question)
· Diversity

· Grants jx but doesn’t require
· Subject Matter Jx doesn’t get waived – can be raised by any party at any time
· FEDERAL QUESTION JX – 1331 
· 1331 Language

· Original jx for actions arising under Constitution, laws, or treaties of the US

· Requires jx

· Constitution’s “arising under” is broader than 1331

· Well-Pleaded Complaint Rule – Federal issue must arise from and be necessary to prove P’s original complaint

· Louisville & Nashville RR v Mottley – P sues for specific performance of prior K in federal court on grounds that D MIGHT assert Fed Q jx

· SCOTUS raises SMJx “sua sponte”

· Osborn – If Fed ingredient at all, then claim arises under Constitution – 1331 limits this ruling
· Why is 1331 narrower?

· Congress can overturn incorrect SCOTUS interpretations

· Harder test to look at what D might argue – well-pleaded complaint is more clear-cut

· DIVERSITY JX – 1332 
· 4 categories of diversity

· Citizens of different states

· Citizens/subjects of foreign state

· Citizens of different states when other state citizens/foreign state citizens are additional parties
· P = foreign state
· Redner v Sanders – French resident, US citizen attempts fed suit under diversity; H: no diversity, no domiciled state in US and not citizen/subject of France

· Can become domiciled in CA and sue in fed court – need diversity at date of filing only, not date of incident
· Domicile for purposes of diversity: state of birth or naturalization
· Can change to physical presence in another state coupled with intent to remain indefinitely

· Complete diversity – no P is citizen of same state as any D

· 1332 case law interpretations

· HYPOS:

· P (CA) v D (NV) & D (KY) = diversity

· P (CA) v D (NV) & D (CA) = no diversity

· P (CA) v D (NV) & D (NV) = diversity

· Miminal/bare diversity – At least 1 P is citizen of a different state than at least 1 D

· Congress can authorize SMJx, rarely does

· Constitutional diversity

· Partnership & Corporation Diversity
· Partnerships: collection of individuals, must consider citizenship of all individuals

· Corporations: will have up to 2 states of citizenship

· Principal place of business – headquarters

· Hertz Corp v Friend – nerve center test for headquarters of corporation

· State of incorporation

· Amount in Controversy – 1332(a)
· Congressional statutory limit, not Constitutional limit
· MUST EXCEED $75,000

· Must be amount alleged in original complaint – similar to well-pleaded complaint rule

· Not what P COULD recover or what P ACTUALLY recovers

· Assume amount requested is true unless there is near legal certainty it cannot be satisfied

· If desired result is injunction? Split in authority

· Value to P

· Value to D

· Value to party invoking diversity

· Aggregation to get to amount

· No overarching logic

· Single P – 2+ unrelated claims against single D – can aggregate
P, defamation 45K + breach of K 40K ( D

· 2 P – each have claim against 1 D – no aggregation if claims are separate and distinct (even if they arise from the same circumstances)
P1, defamation 45K –X> D
P2, breach of K 40K –X> D

· Also true for 1 P & 2 D on unrelated claims
· Joint Liability: can aggregate claims if either D would be fully liable

· Common Undivided Interest – value of total interest allows aggregation
P1, 50K interest \
P2, 50K interest   150K claim ( D
P3, 50K interest /

· Compulsory counterclaim does not need to meet amount in controversy as long as original claim does

· Permissive counterclaim needs to meet amount in controversy – needs to show diversity jx independently

· SUPPLEMENTAL JX – 1367 
· How federal courts handle non-federal claims that are joined with federal claims
· Statute passed after supplemental jx developed in case law

· United Mine Workers v Gibbs – constitutionally permissible for fed ct to hear both claims so long as all claims arise from same common nucleus of operative fact
· Art III – Cases & Controversies v claims
· Broader language – includes not just fed claims but all claims that arise

· Court can still decline jx for non-federal claims in same suit by severing those claims

· Stat authorizes fed ct to hear other claims that are part of case/controversy if the main claim (anchor claim) has individual subject matter jx and all claims have common nucleus of operative fact

· 4 subsections of 1367

· a) General rule allowing sup jx over factually related claims subject to limits of (b) and (c)

· b) Supp jx not authorized in diversity only cases where claim is brought by plaintiff under Rules 14, 19, 20, 24 when diversity jx would be destroyed

· c) Discretion to decline supp jx in appropriate cases

· Ameriquest – Can court use discretion to decline supp jx in this case? H: No

· Fed ct can decline supp jx where:

· State law claim is “novel” or “complex” issue – not decided in state

· State law issues “substantially predominate” federal issues

· District Ct has dismissed claims on which original jx was based

· “In exceptional circumstances, there are other compelling reasons for declining jx”

· Szendrey-Ramos – court declines supp jx

· State law claims predominate

· State law claims have not ever been settled by state court – novel and complex

· d) Tolling provision – if stat of limits on the state claim has run while it was in fed court and fed court dismisses without prejudice, P gets short window of time to re-file in state court
REMOVAL
Can a case be removed from state court to federal court?
· Allows D to remove case from state court to fed court

· 3 statutes

· 1441- grounds for removal

· 1446 – procedures for removal

· 1447 – procedures for remand

· STEP 1: 1441 – Can ∆ remove case to federal court?
· a) Requirements to remove
· If action brought in state ct AND

· Action could have originally been filed in fed ct AND

· No statute forbids removal, then
· YES! ∆ removes to US District ct & division where action is pending
· No venue choice by D and venue rules do not apply

· b) Home state bar on removal
· Only when diversity is basis for removal and any ∆ is citizen of forum state
· c) Removal of federal + state claims together?
· Any civil action = ENTIRE CASE, not claims; if case includes state and fed claims then:

· Related state claims can remain under supp jx

· State claims can be severed and remanded if they do not fall under supp jx

· STEP 2: 1446 – Mechanics of removal
· Case does not request to be removed, it just is
· Disagreements based on removal are fought in federal court

· (b)(2)(A) if there are multiple Ds, all must agree to remove

·  (a)-(b)(1) D files notice of removal including:
· All pleadings served on D

· Sign as would for Rule 11

· Lawyer obligated to ensure there is a reasonable case to remove

· (b) & (c) Timing of removal

· Federal Question Cases

· (b)(1) – within 30 days of receipt of initial pleading OR

· (b)(3) – within 30 days of receipt of document making a previously unremovable case removable

· Diversity Cases

· (b)(1) and (b)(3) apply, EXCEPT

· (c)(1) – D cannot remove even if a case becomes removable based on JURISDICTION if change is >1 year after original commencement of action

· Unless P delayed in bad faith

· STEP 3: 1447 – Remand 
· How to get a case back to state court if improperly removed – applies only when case started in state court and was removed to Fed ct
· If case improperly started in fed court – Forum Non Conveniens

· (c) Timing of remand

· Lack of SMJx – at any time

· For non SMJx reasons – within 30 days of removal

· Not all D properly joined and served consented to removal – 1441(a) and 1446(b)(c)

· D waited too long to remove – 1446(b)(c)

· Removal violated in-state D rule – 1441(b)(2)

· Caterpillar v Lewis – 2 P and 2 D, incomplete diversity at time of filing, eventually became complete diversity but only officially after removal
· Case incorrectly removed, but SCOTUS keeps judgment in interest of finality, efficiency, and economy

· Under UNIQUE circumstances, failure to remand does not require the judgment to be vacated

JOINDER
Can parties or claims be joined to the original claim?
· STEP 1: RULE ANALYSIS – Do the Rules allow these claims or parties to be joined?
· Rule 18 – join as many claims as you want
· Rule 13 – allows counterclaims and crossclaims by opposing parties who have had claims asserted against them
· Counterclaims can be compulsory or permissive
· Compulsory: Party must plead claim which at time of response it has against the opposing party
· Arises out of transaction or occurrence that is subject matter of opposing party’s claim AND
· Doesn’t require adding another party over whom court cannot acquire jx
· Plant v Blazier Financial – counterclaim of unpaid debt is compulsory. 4 tests to determine compulsory:
· Are issues of fact and law essentially the same?
· Would res judicata bar subsequent suit of the claim?
· Will the same evidence be used to support both?
· Is there any logical relation between the claims?
· Meaning of “must”?
· Must bring claim or will be barred later
· Permissive: not compulsory
· Relationship with supp jx? Transaction/occurrence = common nucleus of operative facts
· Any compulsory counterclaim that meets the requirements of Rule 13(a)(1)(A-B) will DEFINITELY satisfy 1367(a)
· Transaction/occurrence is narrower than language in 1367(a)
· 1367(a) MAY still encompass permissive counterclaims, slightly larger reach than Rule 13, but permissive claims still need independent SMJx

· Crossclaims must arise from same transaction or occurrence as original dispute and must have independent basis for SMJx
· Crossclaims are never compulsory and are never waived for failure to assert
· Once there is a valid crossclaim, Rule 18 allows 2 co-parties to assert any claims they have against each other
· HYPO: 3 part collision
P(CA) ( D1(NY)
             ( D2(NY)
· D1 wants to crossclaim; rules permit claims to be joined
· SMJx?
· Fed Q? NO
· Diversity? NO
· Supplemental? YES – 1367(a)
· Same nucleus of operative facts.
· What about 1367(b) limits?
· No – only limits crossclaims by PLAINTIFFS
· Rule 20 – permissive joinder
· P’s may join together if the claims asserted:
· Arise out of the same transaction or occurrence AND
· ANY question of law or fact common to these persons will arise in the action
· Not ALL questions of law or fact, just important ones – must have a theory of how they fit together
· Mosley v General Motors – company policy of discrimination can bring all claims together even though they are different
· HYPO
P(CA) state law 100K ( D(NY)
            20(a) SL 100K ( D(CA)
· Rule 20 permits joinder
· SMJx?
· Fed q? NO
· Diversity? NO
· Supp? NO – 1367(b)
· Diversity only
· Brought by P
· Under Rule 20

· Rule 14 – third party joinder
· Addresses limited set of circumstances – implead new parties against whom D has a claim related to main action in a particular way
· Price v CTB
Price ( Latco (CTB)
                      Rule 14
ITW
· D from original action = 3rd party plaintiff
· D in new action = 3rd party defendant
· Impleader asserts that 3rd party D is or may be liable in full or in part to 3rd party P for P’s claim against D
· Liability must derive from P’s claim against D
· Liability must derive from torts (contribution) or contracts (indemnity)
· 14(a)(1) limits time frame for 3rd party joinder
· Rule 21 – misjoinder not a reason to dismiss – may drop or sever claims
· Rule 19 – compulsory joinder
· Is absentee required under 19(a)? 3 Categories
· (a)(1)(A) Court cannot complete relief among existing parties
· (a)(1)(B) Person has interest in subject of an action and disposing of the action without them may:
· (i) Impair or impede the person’s ability to protect the interest OR
· Potential prejudice to absentee
· (ii) Leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest
· Potential prejudice to party to suit
· Is it feasible to join the absentee?
· Feasible = person who is subject to service of process and whose joinder will not deprive the court of SMJx
· If feasible, π must amend complaint
· If not feasible, next question
· Do equity and good conscience require the action be dismissed under 19(b)?
· 4 factors:
· Extent to which judgment rendered in party’s absence might prejudice that person or the existing parties
· Extent to which any prejudice could be lessened or avoided by:
· Protective provisions in the judgment
· Shaping the relief
· Other measures
· Whether a judgment rendered in the party’s absence would be adequate
· Whether π would have an adequate remedy if the action were dismissed for non-joinder
· If satisfied, dismissal under 12(b)(7) is proper
· STEP 2: SMJx ANALYSIS?

· Is there a statutory bases if SMJx?

· 1331 – Fed Question?
· 1332 – Diversity?
· 1367 – Supplemental?
· Joinder rules do not create or expand SMJx
· Each claim must have statutory basis for SMJx
· Complete diversity looks at all parties to the action, not just parties to a single claim
CHOICE OF LAW

When a state law claim is in federal court, what law should the federal court apply?
· Erie Doctrine
· Federal Court sitting in diversity must apply the same substantive law that would be applied by the state court of the state in which it is sitting
· Fed Ct must try to predict how highest ct of state would decide – can ask to certify question to state ct

· General Federal C/L cannot displace the laws of the states

· State Substantive Law + Federal Procedural Law

· Substantive law for Erie purposes:

· Statute of limitations

· Burden of proof

· Choice of law

· Interpretation of K

Right to recover damages

REMEDIES

What does π want? What are the incentives to litigate?
· Damages
· Compensatory – compensates for an injury
· Special/Economic/Hard = specific dollar amount

· General/Noneconomic/Soft = pain & suffering, etc

· Punitive/Exemplary – to punish or deter conduct

· Lawyers generally want to know what damages will be up front – is the litigation worth it?
· Specific Relief
· Types of specific relief

· Injunction – order party to do or not do something on threat or jail or fines
· Issued after full adjudication on the merits

· Can be indefinite or dissolvable/modifiable
· Specific performance

· Specific relief = equitable remedies; applied only is legal remedy (damages) are not adequate/sufficient
· Declaratory Relief
· Asks court to adjudicate and decide on parties’ rights and obligations before a right to specific relief or damages exists

· 28 USC 2201 requires that the actual controversy be within SMJx
· Since π in declaratory relief is usually would-be ∆, must look at what actual π would allege and see if it comports with Well-Pleaded Complaint Rule – would there be a Federal Question?
· If Diversity Jx – amount in controversy is the value of litigation
· Temporary Relief
· Ability to get temporary relief depends on the merits of the case – court uses less than complete factual record to decide

· Π must establish

· Likely to succeed on the merits
· Likely to suffer irreparable harm without preliminary relief

· Cannot be fixed with action or money

· Must establish by near certainty
· Balance of equities tips in π’s favor

· Injunction is in public interest
· Types of temporary relief – Rule 65

· Temporary Restraining Order (TRO) – preserve status quo pending hearing on prelim injunction

· Preliminary Injunction – preserve status quo pending resolution on the merits

· Party seeking TRO or PI must post a bond to insure against financial harm ∆ might suffer if TRO or PI is a mistake

PLEADING

What has π alleged? What is in ∆’s answer?

· Pleading = specific documents filed early in the action identifying parties and describing claims & defenses – Rule 7(a)
· Essential pleadings

· Complaint = description of facts that give rise to conclusion that π is entitled to a remedy from ∆
· Answer = ∆’s defenses and/or counterclaims against π and any cross-claims and/or 3rd party claims against others

· Types of defenses ∆ can assert:

· Denial – cannot be resolved on pleadings alone
· Affirmative Defense – requires facts outside of complaint to succeed - ∆ has burden of proof
· Failure to State a Claim – doesn’t require facts outside complaint to succeed – Rule 12(b)(6)

· Motion = request for judicial action – Rule 7(b)

· Written explanation why a motion should be granted or denied = brief, memorandum, or memorandum of points and authorities
· STEP 1: DOES THE PLEADING STATE A CLAIM? – RULE 8(a)
· Complaint, crossclaim, counterclaim, third-party claim

· MUST CONTAIN
· (1) Short & plain statement of grounds for court’s jx
· Unless court already has jx and claim needs no new jxal support
· (2) Short & plain statement of claim showing that pleader is entitled to relief
· (3) Demand for relief sought
· Can be in alternative or different types of relief

· 12(b)(6) motion says that pleader didn’t meet requirements of 8(a)(2) – so what?

· Two approaches to pleading: notice pleading and fact pleading (continuum)

	NOTICE PLEADING
	FACT PLEADING

	Let’s ∆ know enough about what’s going on to begin investigating and mount a defense
	Specify specific facts that establish ∆’s liability – every step and detail in allegations

	No need to put all cards on table (or show you have none)
	Strict – limited on evidence to what is in the complaint

	Gets π through to discovery
	Might lead to more effective resolution

	Requires less time and effort, less cost, less taxing on the system at that stage
	∆ has more information upfront

	Lets some cases through that shouldn’t get to discovery
	


· TWIQBAL Test – view complaint in light most favorable to π, except
· Disregard conclusory allegations and
· Assume facts are true and disregard “formulaic recitation of the elements” of a claim
· Determine if remaining allegations tell a plausible story of liability
· Plausibility =/= probability

· If there are “more likely explanations,” then claim is not plausible

· Rule 9 – Particularity
· Certain claims require extra information in addition to what is required in 8(a)

· Particularity in pleading without 8(a) requirements is grounds for 12(b)(6) dismissal – Stradford 
· Rule 11 – Ethical Limitations on Pleading
· Signature required on all papers which acts as certification of good faith and diligence

· (b) Duty of Inquiry 

· (b)(1) Good faith belief for contentions
· Don’t have to be strictly right, but that everything is true to best of knowledge and ability

· No improper purpose

· (b)(2) Legal accuracy
· Contentions are warranted based on
· Existing law

· Nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law

· Must be a reasonable argument

· (b)(3) & (4) Factual accuracy – evidentiary support and denials are warranted on the evidence

· No requirement of veracity, just need some evidence

· (c) Authorizes sanctions for improper signature

· Sanctions against attorney when issue is of legal accuracy, otherwise can be against lawyer, party, or firm

· Firm is jointly responsible for actions of partner, associate, or employee

· No requirement of bad faith

· Types of sanctions available:

· Monetary

· Nonmonetary

· Court can raise issues sua sponte

· STEP 2: HAS ∆ RESPONDED APPROPRIATELY TO π’S COMPLAINT?
· Options for response:

· Do nothing/Default – Rule 54(c) & 55
· Settle – Rule 41(a)(1)

· Pre-Answer Motions – Rule 12

· Answer & Affirmative Defenses – Rule 8(b), (c)
· New Claims – Rule 13, 14

· RULE 54(c) & 55 – Default 
· ∆ does nothing
· Entry of Default and Default Judgment are different things

· Default = getting clerk to enter official statement that ∆ failed to respond to complaint

· 55(a) Failure to plead or otherwise defend must be shown by affidavit or otherwise

· Default Judgment = document that says π wins and gets something – ends case and triggers time to appeal – 55(b)

· RULE 41(a)(1) – Settlement/Voluntary Dismissal
· If settle before suit is filed – no rule governs and nothing in court

· If settle after suit has been filed, must formally conclude case

· Π can voluntarily dismiss for 2 reasons:

· Settlement

· Π decides not to pursue claim

· Before answer or motion for summary judgment, π can file “notice of dismissal” on their own

· If ∆ has answered or made pre-trial motion, π and ∆ must file “stipulation of dismissal”

· Claim is dismissed “without prejudice,” unless it has been dismissed before in federal or state court

· Settlement agreements generally stipulate that dismissal is with prejudice

· RULE 12 – Pre-Answer Motions
· Motion to Dismiss 12(b)

· Reasons available

· (1) Lack of SMJx

· (2) Lack of PJx

· (3) Lack of venue

· (4) Insufficient process – summons 

· (5) Insufficient service of process – method of service

· (6) Failure to state a claim on which relief can be granted

· Defect appearing on the face of the complaint – not factual disputes

· (7) Failure to join required party under Rule 19

· 2-5 are waived entirely unless asserted at first opportunity – waived as motions and defenses
· First Rule 12 motion OR

· First responsive pleading (as originally filed or amended under 15(a)(1))

· 1, 6, 7 are not waived as defenses if not brought as pre-answer motions

· Motion for More Definite Statement 12(e)

· Rarely used – complaint is so vague ∆ doesn’t know how to respond

· Must specifically ID defect and detail needed

· Π has 14 days to amend

· Court can strike whole complaint

· Motion to Strike 12(f)

· Can be directed at

· Whole complaint – but generally would use 12(b)(6)

· Part of complaint

· Allows ∆ to excise 1 phrase or cluster of allegations from complaint

· Only pleadings are subject to this motion

· 2 categories of things to strike

· Insufficient defense

· Construed by courts to allow ∆ to strike part of claim or request for relief

· Redundant, immaterial, impertinent, or scandalous matter

· Very rare

· Too high of a bar to show and records are still public so there isn’t a sanitary effect

· Must be filed before responding to pleading – typically joined with 12(b) motion

· Court can file sua sponte

· Motion to Enter Judgment on the Pleadings – post-answer motion
· Moves to resolve suit on the pleadings including the answer – same idea as 12(b)(6) 
· RULE 8(b) – Answer 
· Admitted or Denied – Rule 8(b)(1)(B)

· Admitted in Part, Denied in Part – Rule 8(b)(4)

· Lacks sufficient knowledge to admit or deny – Rule 8(b)(5) – treated as denial

· Silence or non-denial – Rule 8 (b)(6) – treated as admission

· MUST deny or treated as admission

· If truly denying everything, general denial is allowed

· Otherwise, must admit or deny every sentence in complaint

· RULE 8(c) – Affirmative Defenses
· Even if facts in complaint are true, ∆ should win because of additional facts
· ∆ has burden to prove those facts

· Failure to assert could waive if not in answer – barred from raising defense later
· STEP 3: CAN THE PLEADINGS BE AMENDED? – RULE 15
· Amendments before trial – 15(a)
· (1) As a matter of course

· No permission needed from court

· Once within 21 days after serving OR 21 days after service of responsive pleading or motions 12(b), (e), or (f)

· (2) Other amendments

· Requires permission opposing party or judge

· No limit outside of practicality

· Liberal standard – freely given by courts as justice requires

· Statutes of Limitation and Relation Back – 15(c)

· Complaint----------|SOL|------------Amended Complaint

· Amended complaint can relate back, despite a statute of limitations, if it arose out of conduct, transaction, or occurrence set out, or attempted to be set out, in original pleading

· Must be something in the complaint to put ∆ on notice

DISCOVERY

What must be disclosed? What can be discovered?
· Disclosure vs Discovery – 2 sides of the same coin
· Disclosure = automatically share information early on in case

· Rules 16 & 26

· Discovery = procedures to require opposing party (and sometimes 3rd parties) to provide information regarding claims, defenses, etc. of case

· Rules 26-37 & 45

· Pleadings dictate the relevant information for Disclosure and Discovery

· STEP 1: Conference & Scheduling Order

· 26(f) Conference of the Parties – Planning for Discovery
· Determine what will come up in suit and disclosures

· At least 21 days before scheduling conference with judge or judge issues scheduling order

· 14 days after conference:

· 26(a) disclosures must begin

· File written report with court outlining discovery plan

· 16(b) Scheduling Order + Begin Discovery
· Sets major dates and deadlines

· Sets trial date and date of pretrial conference

· Sets deadlines for adding parties, various motions, discovery cutoff

· Discovery requests cannot be served before 26(f) meeting and after cutoff date

· STEP 2: Initial Disclosures – What needs to be initially disclosed?
· 26(a) Required Disclosures
· 3 Types

· (1) Initial disclosure

· Information π may use to support his claim

· Information ∆ may use to support defenses

· If party doesn’t disclose, testimony or evidence will be excluded UNLESS failure to disclose was substantially justified or harmless – 37(c)(1)

· (2) Disclosure of Expert Testimony

· (3) Pretrial Disclosure – don’t need to know

· 26(e) Supplementing Initial Disclosures
· Supplement disclosures if failure to initially disclose
· Sanctions may be imposed for failure to supplement as required UNLESS failure was substantially justified or harmless

· If something comes out at the deposition then it is out there prior to the trial anyway and failure to disclose is harmless

· STEP 3: Discovery Rules – What procedures are there for discovery and what can be discovered?
· Discovery Rules
· Scope and limits – 26

· Tools for parties

· Depositions – 27-32

· Interrogatories – 33

· Requests for Production – 34

· Physical or Mental Exams – 35

· Requests for Admission – 36

· Tools for nonparties

· Subpoena for Depo or Production – 45

· Resolving Discovery Disputes – 37

· Discovery is conducted by the parties

· No court involvement unless a dispute must be settled

· 34 – Document Requests/RFP’s
· Unlimited

· Generally sides know the identity of documents they want

· If they don’t other discovery tools can help them determine if a document exists before asking for it to be produced

· To get documents from a 3rd party use subpoena – 45 

· 33 – Interrogatories 
· Written questions from one party to another re: info that can be disclosed under 26(a)

· Only if being used in case/defense

· Limitations:

· No follow up in the moment

· Limit to 25 questions including subparts

· Can get court or party subject to ROG’s approval for more

· Only sent to parties and nonparties can refuse to answer

· 36 – Requests for Admission
· Written requests that party admit or deny certain information

· Only can be used against a party BUT unlimited number

· Generally used to clarify issues or get other side to admit authenticity of document
· Can be paired with ROGs to ask other party to admit or deny substantive issues in case

· 30 – Depositions (technically 27-32)
· Taking testimony of witnesses under oath – subject to penalties of perjury
· Expensive, but huge benefits

· Look at person and see body language, response, etc.

· Able to follow up with questions

· Lawyers can object for the record, but questioning continues and deponent answers question unless information is privileged – 30(c)(2)

· Who can be deposed?

· Any person including a party – 30(a)(1)

· Notice required announcing depo time and location – 30(b)(1)

· Organization; must delegate who can answer – 30(b)(6)

· Nonparty – need a subpoena – 45 

· Limits of depositions
· Limited length – 7 hours, 1 day – 30(d)(1)

· Limited to 10 depos per side without permission of court – 30(a)(2)

· Generally in person, but can be done via Skype or phone or can be written – 31 

· 35 – Mental or Physical Exams
· Exception to conducting discovery on own – court intervention is needed due to intrusive nature of examinations
· Need showing of good cause to get court permission
· Good cause depends on the injury to be examined

· Broken arm? No good cause

· Something regarding ongoing treatment? Probably yes

· 35(b)(1) if party is examined by other party’s doctor, they can request a copy of the report

· Request waives any right of privilege and that party must produce reports from their own doctor on demand

· Other ways to get information outside of discovery

· Google/internet

· Public Record Act Statutes for gov’t agencies

· Non-discovery tools are not limited by FRCP and can be used pre-litigation

· 26(b)-(c) – Scope of Discovery
· Limited by

· Relevance

· Proportionality

· Privacy

· Privilege

· Work Product & Expert Witnesses


· Relevance
· Information being discovered would prove or disprove that substantive law matters to a claim or defense
· Back to the pleadings – really broad standard

· FAVALE V. ROMAN CATHOLIC DIOCESE – H: π didn’t plead that anger issues may have led to alleged conduct/abuse, so discovery of those records is not relevant

· Only able to discover things that will be needed to prove the claim or defense

· Does not need to be admissible as evidence
· Proportionality
· 26(b)(1) – proportional to the needs of the case, considering:
· Importance of issues 

· Amount in controversy

· Relative access of parties
· Parties’ resources

· Importance in resolving the issues

· Burden or expense
· Preliminary analysis of whether discovery will be allowed, not just a limit
· Parties discuss factors at 26(f) conference
· Specificity is needed to object on proportionality grounds
· PRICE – F: π wants to discover prison medical records for past 10 years, ∆ objects that it will be too burdensome H: ∆ cannot use own faulty record keeping as excuse, but court sets a time limit based on facts of case 
· Privacy
· If information discovered would be more harmful to party if disclosed, then it need not be discovered
· RENGIFO – F: ∆ trying to get immigration status, SSN, says relevant to show hours worked H: not relevant and harm could be great
· Courts can give protective order re: information – 26(c)
· Privilege – Attorney Client
· Basic idea: even if information is relevant and proportional, it may not be discoverable because it is privileged

· Party need not reveal what client and lawyer told each other re: legal advice IF
· Communication was kept confidential AND

· Privilege wasn’t waived
· Communication is protected, not underlying facts
· Did you run red light – not protected
· Did you tell your attorney you ran a red light – protected 
· What did your client tell you about running a red light – protected 
· Waiving privilege
· Privilege must be invoked or else it is waived

· Affirmatively putting information at issue in case
· Privilege can be waived if it is included in documents produced during discovery
· 26(b)(5) Claiming Privilege and Protecting Materials

· (A) Must provide privilege log for information withheld 
· Describe what isn’t being disclosed so other party can decide to challenge
· (B) Claw black provision
· Hold onto status quo until claim of privilege has been asserted
· Party must return or destroy privileged information
· Work Product
· Internal/personal notes, memos, etc. that attorney has produced in the scope of preparation for case
· HICKMAN – H: parties need to do their own work and not rely on the other party’s work
· 26(b)(3) documents made in anticipation of litigation or trial may be discovered ONLY IF party seeking info can show:

· Substantial need AND
· Undue hardship

· 3 buckets of work product
· Documents that can be obtained by other means – not discoverable
· Above, if requester demonstrates substantial need and undue hardship – discoverable 
· Mental impressions, conclusions, opinions or legal theories – rarely if ever discoverable, redacted from discoverable documents
· Expert Witnesses

· Witness whose testimony will, because of specialized knowledge, skill, experience, training, or education, assist trier of fact in understanding facts and reaching conclusion
· Professional doesn’t mean witness is expert witness – may be just fact witness and therefore have different discovery implications
· Testifying vs Non-Testifying
· Testifying = provide background to trier of fact
· Non-Testifying/Consulting = tutor to help party get familiar with and understand unique/complicated facts of case – sometimes hired as testifying but later decide not to use
· Expert testimony will always be relevant, but R26 limits discovery as a type of work product
· 26(a)(2) party must give name of testifying EW and their report 90 days before trial
· No required disclosure of non-testifying EW
· Can be discovered in exceptional circumstances – 26(b)(4)(D)
· THOMPSON – F: ∆ seeking info from π’s psychiatric EW H: even though non-test, allowed because timing of reports taken is critical
· CHIQUITA – F: ∆ requests reports π prepared when ship arrived at port H: not discoverable because ∆ had the opportunity to get the information on their own – can’t rely on π’s work
· 26(g) & 37 – Preventing Discovery Abuses
· 26(g) = discovery equivalent of R11, but allows for attorney’s fees to be awarded
· 37 – procedures and schemes for non-compliance with discovery/court orders for discovery
· (a)(1) Parties must try to resolve disputes on their own and certify that they have done so before filing motion to compel production
· Court must award attorney’s fees unless failure to comply is substantially justified
· (a)(5)(B) If motion is denied, movant must pay attorney’s fees
· (c)(d)(f) Sanctions are available as soon as violation occurs
· (c) = failure to disclose, supplement, or admit
· (d) = failure to attend own depo or answer any ROGs
· (f) = failure to participate in creation of discovery plan
· (b) Sanctions are available after court has ordered discovery and party still doesn’t comply
· Court has wide latitude and discretion to decide on the remedy and sanctions
· (e) Failure to preserve e-stored information
· Information should have been preserved and party failed to take reasonable steps to preserve
· Factors in importance of e-discovery rule:
· Volume
· Complexity
· Volatility
· ZUBULAKE – F: attorney doesn’t adequately ensure no spoliation of evidence H: adverse inference instruction – assume unfavorable to ∆
· Lawyer has a duty to more than just issue litigation hold – must ensure that it is being consistently followed
· 37(e) now requires showing of intent for sanctions, not just negligence
RESOLUTION WITHOUT TRIAL
Can a case be resolved before trial?

· Methods of resolution without trial
· Default & Default Judgment

· Involuntary Dismissal

· Voluntary Dismissal

· Settlement

· ADR (Mediation & Arbitration)

· Summary Judgment

· Default & Default Judgment – 55(a) & (b)
· Default = entry on docket that ∆ is in default – failed to respond to complaint

· Default Judgment = enforceable judgment terminating the litigation – π gets a judgment against ∆

· Amount is determined by complaint if alleged, otherwise π must argue what is owed

· Default can be set aside – 55(c)

· Must be for good cause

· Must comply with 60(b)

· 1) Excusable neglect (∆ never received notice)

· 2) New evidence

· 3) Fraud, misrepresentation, misconduct

· 4) Judgment is void

· 5) Judgment has been satisfied, released, or discharged

· 6) Any other reason

· 1-3 must be made within 1 year

· 4-6 must be within a reasonable time

· Involuntary & Voluntary Dismissal – 41 
· (a) Voluntary = generally settlement agreements

· With or without leave of court – parties can stipulate to it at any time

· If π files, no prejudice unless π has previously dismissed same claim before

· (b) Involuntary = dismissal with prejudice, bars further litigation on the claims in the suit; can be for:
· Failure to prosecute

· Reasonable diligence

· Reasonable pace

· Failure to comply with rules

· Failure to comply with court order

· Scheduling order

· Discovery orders

· Settlement – parties are encouraged to always be thinking about settlement; 16(c) encourages settlement

· Alternative Dispute Resolution
· Arbitration = neutral 3rd party decides who wins using procedures agreed upon by the parties

· Mediation = neutral 3rd party helps parties negotiate a voluntary settlement

· CD of CA requires parties to submit to ADR before adjudicating on the merits

· Summary Judgment – 56
· Differences between Summary Judgment and 12(b)(6)

	Failure to State Claim 12(b)(6)
	Summary Judgment 56

	Record = pleadings (complaint, counterclaim)
	Record = preview of trial evidence, disregard pleadings

	Test legal logic
	Tests facts

	Filed before answer
	Filed any time until 30 days after close of discovery 56(b)

	If granted:

-Dismissal

-No discovery, no trial
	If granted:

-Judgment “on the merits”

-No further discovery, no trial


· 12(b)(6) asks if there is a claim – 56(a) asks if we need a trial
· Evidentiary record for SJ – 56(c)
· Materials in the record from discovery, NOT the pleadings – (1)(A)

· Must cite to particular parts of material in the record

· Affidavits – personal knowledge in admissible form (2) & (4)

· Proponent must show evidence is admissible and explain admissible form that would be presented at trial

· According to FRCP as well as local and local-local rules

· Court need only consider cited materials (3)

· CELOTEX – F: asbestos exposure may have caused decedent’s cancer H: sufficient for ∆, who didn’t have burden at trial, to point to absence of π’s evidence to prevail on SJ
· TOLAN V. COTTON – F: ∆ cop shoots at π in mistaken identity case H: inferences should be drawn for the nonmoving party
· BIAS V. ADVANTAGE – F: no life insurance for basketball player H: must respond to specific evidentiary points to prevail on motion for summary judgment
· Obligations of parties on motion for summary judgment

· ∆ is moving party on issue π has burden; ∆ must show genuine issue of operative fact by

· Producing evidence that disproves π OR

· ID issues π cannot meet burden at trial (only disprove one element)

· Theoretically, establish that ∆ will meet all elements of affirmative defense

· Π is moving party on issue π has burden

· Must affirmatively show that there’s no genuine dispute to each and every element

· Partial Summary Judgment – 56(a)

· Court can grant SJ as to parts of each claim or defense

· Cross motions for SJ – parties agree on material facts but disagree on law

· Prevailing on Summary Judgment 

	GRANTED
	DENIED

	No genuine dispute of material fact 
	Genuine dispute of material fact OR

	AND
	Movant is not legally entitled to judgment OR

	Movant is legally entitled to judgment
	More time is needed for discovery – 56(d)


TRIAL

What are the rights and motions during trial? 
· Jury trial right comes from 7A
· Not incorporated

· Applies only to larger cases

· Federal right to jury governs in diversity cases

· Must be unanimous

· How to determine if 7A applies?

· Preserving jury trial right means to keep it as broad as the United Kingdom in 1791 – historical test is remedy sought
· Money damages = jury 

· Injunction, declaration, equitable relief = no jury 

· New types of claims? 

· Find closest historical analogy and treat new claim same way

· If unclear, use remedy sought

· Legal and equitable claims joined in 1 action?

· Common questions of fact? Legal claim tried first to jury, holding binds judge in equitable claim decision

· Invoking jury trial right – R38

· (d) Failure to serve and file demand will waive right

· (b)(1) file 14 days from the final pleading filed

· Most commonly done with complaint or answer

· R39 – if there is an inadvertent waiver of jury trial judge can order one anyway – jx split on leniency

· Jury Selection – R48
· Begin with at least 6 and have no more than 12 members

· Jury pool/venire = fair cross-section of community

· Voir dire = process of questioning jurors orally or in writing to identify bias – 47(a)

· Jury challenges

· Peremptory – 47(b)

· Any reason, so long as it isn’t discriminatory 

· BATSON = race in criminal trials

· EDMONSON = expansion to civil trials

· JEB = expansion to gender

· Limited to 3

· For cause – no statutory guidelines

· Proof of specific facts which show a close connection to the facts at trial that bias is presumed

· Unlimited in number

· Order of Trial

· Party with the burden goes first and last

· Burden = preponderance of the evidence

· [image: image2.png]Delibera-

Gon Verdict

arguments ~ instructions




· R50 – Judgment as a Matter of Law (JMOL)
· Decision by judge to stop the trial and make a decision before submitted to the jury if there is a complete failure of proof on one side or the other

· Record = what’s been presented at trial

· Direct conflict evidence is resolved in favor of non-movant

· Similar in process to summary judgment

	Summary Judgment – 56 
	JMOL – 50(a)

	Pre-trial
	At trial 

	Based on discovery documents
	Based on trial evidence

	No genuine dispute of material facts, movant entitled to judgment
	Reasonable jury would not have legally sufficient evidentiary basis to find for non-movant


· Timing of JMOL
· (a)(1) After non-moving party has been fully heard on the issue 

· ∆ can file at close of π’s case in chief

· Either party can file at close of ∆’s case in chief

· Either party can tile at close of all evidence

· If 50(a) is denied, party can file Renewed Motion for JMOL under 50(b)

· No later than 28 days after entry of judgment

· Party MUST HAVE moved for JMOL during trial

· Can only raise issue previously raised in JMOL – standard is same

· Original JMOL gives notice to other party of the alleged defect

· REID – F: cow on railroad tracks H: JMOL should have been granted; π didn’t meet trial burden

· CHAMBERLAIN – F: RR car accident H: denial of JMOL by trial court was appropriate
· When there are two equal inferences to be made, party with burden must prove beyond preponderance of evidence – equipoise goes against party with burden
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· When judge grants renewed JMOL, also conditionally grants new trial

· If jury is reversed on the case, the new trial moves forward
· If judge is reversed on JMOL, the jury’s verdict is reinstated

· R59 – Motion for New Trial
	JMOL – 50 
	New Trial – 59 

	Result = judgment
	Result = new trial

	Timing = after non-movant “fully heard” at trial, before submission to jury (renewable w/in 28 days of judgment)
	Timing = after non-movant “fully heard” at trial, before submission to jury (no later than 28 days after judgment)

	Record = trial evidence
	Record = trial evidence plus any new evidence

	Standard = “a reasonable jury would not have a legally sufficient basis” to find for non-moving party
	Standard = Any reason for which a new trial has heretofore been granted


· JMOL is harder to get than New Trial
· 2 basic grounds for new trial

· Flawed Procedure

· Legal errors by judge

· Incorrect jury instructions – jury is polluted, compare input with output

· Incorrect evidentiary rulings

· Attorney misconduct

· Jury tampering

· Jury misconduct

· Flawed Result

· Newly discovered evidence

· Jury verdict “contrary to great weight of the evidence”

· LIND – F: oral K to get huge raise H: JMOL and new trial was wrong because jury verdict was not contrary to great weight of evidence
· What does it mean that verdict is “against great weight of evidence”?
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· Adittur and Remittur

· Adittur = adding to the judgment, unconstitutional because it makes an award no jury decided on

· Since 7A is not incorporated, states may allow

· Remittur = taking away from the judgment

· Constitutional only if the prevailing party has choice between new trial or remittur

APPEAL

Who can appeal? When can you appeal? What is the standard of review?

· What happens in trial sets the boundaries for appeal
· Main job for appeal = check for significant errors by trial court

· NO NEW EVIDENCE

· NO NEW LEGAL ISSUES

· Arguments may be phrased differently or use new authorities

· Exception: SMJx can be raised at any time

· Court can affirm on any basis in the record, even if it differs from trial court

· Trial courts review outcome, not reasoning

· Only aggrieved parties may appeal
· If party lost on ½ claims, are they “aggrieved” for purposes of appeal? Depends on the relief sought

· If relief for lost claim would be same as won – no appeal

· If relief for lost claim is different, then there’s an adverse judgment

· Judgment is only adverse if you get less than you asked for

· Timing for appeal

· FRAP 4 – within 30 days after judgment or order appealed from is entered – 60 days if US is a party

· If there is a post-trial motion, then 30 days from order on the motion

· If appeal is too early or too late there is no appellate jx

· Final decision rule: court of appeals shall have jurisdiction of appeals from all final decisions of district courts
· Final when trial court enters final judgment on all claims against all parties

· Exceptions:

· 54(b) Multiple claims/parties

· Court may direct entry of final judgment to one or more but fewer than all the parties/claims

· Court creates a final appealable order where one wouldn’t normally exist

· Allows appeal from part of case that would’ve been filed separately were it not for joinder rules

· 1292(a) Injunctions

· (1) Court of appeals have jx from interlocutory appeals granting, dissolving, etc injunctions

· Injunctions can cause harm

· 1292(b) Certification

· District court makes an order otherwise unappealable and judge thinks it is about a controlling question of law or there is a difference of opinion and an appeal material on the issues may immediately present

· 1) District court certifies to Appeals court to review now instead of waiting

· 2) Appellate court accepts or denies

· LIBERTY MUTUAL V. WETZEL – F: π sues for discriminatory maternity leave policy H: no appellate jurisdiction because interlocutory appeals are not final judgments – no exceptions apply
· Court of Appeal dispositions:

· Affirm – result is correct

· Reverse – result = wrong

· Remand – send back to trial court for further proceedings

· Dismiss – based usually on issue with appellate jx

· Grounds for reversal

· Reversible error in trial court AND

· Error was not harmless
· Standard of review for reversible error
· Clear Error – 52(a)(6)

· Most deferential to trial court
· Applies to factual findings
· Jury verdict
· Judge’s written findings of fact
· ANDERSON V. BESSEMER CITY – F: π sues for discriminatory hiring H: factual findings are not clearly erroneous if there are 2 permissible views
· Abuse of Discretion

· Trial court decision lies beyond the scope of reasonable or acceptable discretion
· Usually used for discovery orders and admissibility of evidence
· De Novo
· Looks at issue anew – as if trial court had never decided
· No deference to trial court at all
· Decisions to grant dispositive motions are reviewed de novo
· What is harmless error?
· Error must affect the outcome of the trial to be reversible
· Case-by-case analysis
· HARNDEN V. JAYCO – F: π buys RV that needs constant repairs H: not error to allow inadmissible evidence since there was no evidence opposing the report even in its admissible form
PRECLUSION

When are claims precluded? When are issues precluded?

· Claim Preclusion
· Someone is precluded from bringing a claim in a subsequent lawsuit – AKA res judicata, bar, merger

· Elements – claim is precluded when:
· Same claim

· Same parties (claimant and responding party)

· Valid and final judgment

· Judgment on the merits
· Same Claim
· Claim is same when it “could have” and “should have” been asserted the first time

· Could have = factually and legally possible to litigate the first time

· Should have – jx split

	Transaction Approach – Majority 
	Cause of Action Approach – Minority 

	Focus on events
	Focus on legal theories

	Claims arise from same set of facts
	Claims represent same cause of action – law that gives rise to the suit

	Variations:

-Transaction or occurrence test

-Series of transactions or occurrences test
	Whether evidence for elements in suit 1 would prove elements of suit 2:
-Same evidence test

-Identical elements test


· Same Parties
· Claims are between same parties when claim is asserted by same π against same ∆
· Includes persons in privity with those parties

· Valid and Final Judgment
· Final = trial court has entered final judgment – not pretrial or interlocutory order

· Valid = court had power to bind parties to the dispute

· Personal jx is required over the parties in suit 1 for claim preclusion to apply

· Lack of SMJx may not preclude claims in all jx

· Valid =/= correct

· On the Merits
· Decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits – fair opportunity to litigate the claim
· Which decisions are on the merits?

· Fully jury trial

· JMOL 50(a)

· Summary Judgment 56

· 12(b)(6) Dismissal

· Dismissal for failure to prosecute or violation of court rules 16(f) or 41(b)

· Claim Preclusion + Choice of Law – use the law from the jx that rendered the judgment in the first case

· Would the rendering court bar the claim?

· Claim preclusion can only be used defensively (shield)
· Issue Preclusion
· Someone is precluded from contesting a particular issue in a subsequent lawsuit – AKA collateral estoppel

· Elements – issue may be precluded when:

· Same issue

· Actually litigated and determined

· Valid and final judgment

· Issue essential to the judgment

· Adequate opportunity and incentive to litigate

· Mutuality – minority requirement

· Same Issue
· Only questions of fact or mixed fact and law
· Need facts and law for the specific case to make a determination

· Acquittal in criminal case does not preclude government from bringing a civil case – different standards of proof govern

· Actually Litigated and Determined
· Want to preserve the integrity of the prior judgment

· Does not require a trial – can be something decided on less than a trial

· Motion to dismiss

· Motion for summary judgment

· JMOL

· IL CENTRAL GULF RR V. PARKS – F: π brings suit for individual injuries after loss of consortium suit and issue preclusion bars ∆ from saying they weren’t negligent H: issue preclusion was appropriate

· Final and Valid Judgment – same as claim preclusion

· Essential to the Judgment
· What finding(s) are central to the judgment?

· Alt grounds for the ruling – jx split

· Issue preclusion cannot apply, neither holding is sufficient since judgment would be same without it – R2d and some circuit courts

· Both issues are precluded – R1t and 4 circuit courts

· Adequate Opportunity and Incentive to Litigate
· Opportunity – precluded party must have been party to the first suit

· Incentive – want to make sure the party did not make a tactical decision not to further pursue appeal or to adequately represent their interests

· Mutuality 

· Minority: party asserting issue preclusion must have been party to suit 1 (mutual issue preclusion)

· Majority: party asserting issue preclusion is not required to have been a party to suit 1 (nonmutual issue preclusion)

· Offensive v Defensive Issue Preclusion

· Offensive = π attempting to preclude an issue against ∆ - sword
· PARKLANE – F: π brings suit against Parklane after SEC suit and attempts to preclude ∆ from using issues decided against them in suit 1 H: issue preclusion is appropriate

· Suit 1: SEC ( Parklane – judgment for SEC, Parklane issues materially false proxy statements and must update filings
· Suit 2: Shore ( Parklane - ∆ is precluded from asserting that proxy statement is true

· Can only assert preclusion against a party that was party to the first suit

· Defensive = ∆ attempting to preclude an issue against π - shield
· Suit 1: Inventor ( Co. A – judgment for ∆, π’s patent is not valid

· Suit 2: Inventor ( Co. B – issue of validity of patent precluded in favor of ∆ because π had opportunity to litigate and appeal in suit 1

· If all elements are met, court has wide discretion to apply preclusion or not – allowed but not required

· When court should not preclude issue

· Π could have participated in first action but deliberately waited to see its result – wait and see

· Party being precluded didn’t litigate too hard in suit 1 and that affected the outcome

· Unfair to ∆ - suit 1 didn’t have fully access to FRCP and stronger procedural tools

· Inconsistent judgments on an issue
FED ONLY





STATE ONLY





BOTH
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