Cal. Civ. Pro. Spring 2019 (Fischer) OUTLINE


PART 1 of Class: The Lawsuit

I. Meeting the Client & Assessing the Case
A. Conflicts Check


1. Conflict of Interest Check


a. Direct Representation: Barred to represent clients in a direct representation

b. Concurrent Representation: Informed written consent needed (even if there is no direct conflict between those clients)

i. Have you ever represented this client before? (check spelling of name or affiliation with a business that you have represented)

c. Past Representation: Allowed, unless there is substantial overlap


i. consider similarity of cases 


2. Case Truck Insurance Exchange 

a. Issue: Concurrent conflict existed
a. Holding: Cannot drop client to represent other side, if reason is to make more money from other client, i.e. ‘hot potato rule’
B. Intake Session


1. No obligation to represent anyone 

2. Attachment of Liability


a. Meet client & liability attaches

b. Important to check and advise client if SOL has run
c. If SOL is very close to run & no interest to represent, file check-off complaint w/ court + in writing to client needed that there is no interest to represent

3. Advise client of Confidentiality & Attorney-Client Privilege

4. Explanation of Chances of Winning


a. Assess merits of case

i. investigate the facts, i.e. rumors or truth 

b. Don’t over- or underestimate



c. Appropriate scale of 30% - 70% for winning chances

5. Provide Memo to File to Client



a. Initial record of what happened



b. Advise of SOL



c. Advise of Representation 


6. Case Kirsch
a. Holding: Withdrawal permitted, as attorney made an effort to inform client about withdrawal and even provided another lawyer’s information


7. Motion To Be Relieved As Counsel per CRC 3.1362
a. Needed to be provided to Judge if client does not fire attorney in order to seek relief

b. the earlier in the case this is done, the higher the chance to be relieved


8. Explanation of Costs & Fees


a. Costs: Hotel, Lunch, Depos, i.e. anything except fees



b. Fees: Attorney fees, i.e. hourly charge
i. charging by hour or 
ii. contingency fees (usually 1/3)


c. Should be in written retainer agreement


9. Written Retainer Agreement 



a. Fees discussed in here 



b. Terms of representation



c. Do not discuss chances of winning or losing 

10. Acting with Client’s Authority



a. Client has ALWAYS final say

i. Rule: Attorney cannot make decisions that alter client’s substantial rights w/o client’s permissions (e.g. settlement, etc.)



b. Attorney can lead on strategy and procedural matters


c. Case Blanton
i. Holding: Attorney lacked authority to waive client’s substantial rights by entering into a binding arbitration agreement to which client had not consented 

C. Vexatious Litigants per CCP §391
1. Rule: If a party represents itself in pro per and loses 5 cases within 7 years, then court approval is needed before filing a new case 


a. Remedy: Get an attorney so then no vexatious litigant 

2. Case Kim


a. Holding: Kim deemed a vexatious litigant 

D. Preservation of Evidence

1. Litigation Hold: When sending demand letter to the other side, emphasize to the other side that all evidence must be preserved notwithstanding their document retention policy

a. Document Retention Policy: When companies have policies that say “we retain and destroy documents within 2 years”


2. Spoliation: Destroying evidence in a wrongful way 

a. Case Cedars-Sinai Medical Center: A separate lawsuit for spoliation cannot be brought, however, sanctions can be imposed 

E. Litigation Privilege 

1. General Rule: Anything said in furtherance of the litigation is safe from a defamation cause of action
2. Limits to Privilege

a. must have legitimate nexus to the litigation


b. need to have standing


c. cannot threaten criminal action in a civil lawsuit 


3. §CCP 367 – Standing required in a lawsuit, i.e. need to be real party in interest 


4. Case Nguyen


a. Holding: There needs to be legitimate nexus and logical connection between a 

defamation cause of action and criminal activities; even the litigation privilege will not help if there is no nexus 
5. CA Rule of Professional Conduct 5-100: Cannot threaten criminal charges to obtain an advantage in civil dispute 


a. Case Flatley
i. Holding: Cannot threaten in a demand letter that consequences such as calling a gov’t agency or law enforcement agency or outside media if the other side does not perform, i.e. pay out money 
b. Allowed Action: You can bring a suit and call the cops, just not say “if you don’t do X I will call the cops!” 


6. Legislative Privilege

a. General Rule: Congressional representative speaking on floor of US senate, or any legislator, cannot be sued for any defamation, no matter what they say, on the floor, b/c want to encourage lawmakers to be honest
F. Frivolous Claims

1. Types of Frivolous Claims


a. Totally & Completely without merit



b. Sole purpose for harassing opposing party


2. Sanctions

a. CCP §128.5: Paying the other side’s costs and expenses if frivolous case or bad faith tactics involved
b. CCP §128.7: Need to have legitimate reason for bringing a lawsuit or else court will impose sanctions 
G. Types of Sanctions


1. Monetary: Imposed when wasting court’s or other side’s times

2. Evidentiary: Messing with evidence or not providing evidence/document demands to other side

3. Terminating: Very rare, but judge ends the case to the other side’s favor


4. Issue: Jury told during trial to presume issue has been resolved
H. Statute of Limitations


1. Torts (P.I.) CCP 335


a. Negligent: 2 Years


b. Intentional: 1 Year
2. Breach of Written Contract: 4 Years per CCP 337

3. Fraud: 3 Years per CCP 338
a. Discovery Rule: Do not start tolling SOL for fraud until victim knew or should have known they were being defrauded


i. Toll a Statute: Clock not started yet

4. Breach of Oral Contract: 2 Years per CCP 339

5. Defamation: 1 Year per CCP 340

6. Legal Malpractice: 1 Year per CCP 340
a. Strategy: If other party owes you money, i.e. B of K, sue them after 1 year and 1 day so they no longer can bring a Legal Malpractice claim


7. Medical Malpractice: 2 Years per CCP 364


a. Must notify D of intent to commence action at least 90 days per CCP 364

8. Gov’t Action Special Rule



a. Part 1: SOL as listed above applied

b. Part 2: Notice of Claim Needed ( Must notify gov’t agency within 6 months
i. Hypo: slip and fall in govt. building: have 2 years per SOL from time you fall to sue + 6 months from time of fall to give notice of claim



c. Fraud Cases: 6 months’ notice from when you knew or should have known

II. Undertaking the Representation

A. The Demand Letter


1. Purpose: Letter to the other side proceeding with the litigation 


2. Plaintiff Strategy



a. State facts, laws, liability, plan, what you want from D


3. Defense Strategy

a. Rarely results in offer, review letter with client, get all the facts, then research law

B. Bringing the Claim


1. Considerations



a. Proper Venue?




i. Nexus to the case 



b. Standing (CCP 367)?




i. Real party in interest





- if an injured minor, then guardian/parent consider ad litem


c. Exhaustion?




i. Go through all administrative remedies




ii. Receive then right to sue letter



d. Federal vs. State Court Considerations?



i. Grounds





- Federal Question





- Diversity of Parties 

ii. Courts





- Fewer federal courts

iii. Judges

- Federal: Lifetime, more uniformly intelligent, better for more complex cases (good if you are D)





- State: Election




iv. Jury Pool





- Federal: Juries more sophisticated 

v. Two Dismissal Rule: If bring case in state court, allowed to dismiss own case and re-file in federal court w/o prejudice, but if done for a second time then w/ prejudice ( When P wants to get out
C. Venue “which county to bring the suit”


1. CCP 397: Motion to Transfer


a. Purpose: change venue or potential trial to a different county



b. Pre-Requisite: Meet & Confer, or else sanctions


c. Requirement: Nexus to venue 



d. Factors




i. Jury Pool Bias (impartial trial issue)




ii. Home Advantage



e. Ground for Transfer

i. Contract Considerations: negotiated, signed, performed, breached, place of incorporation, where witnesses are etc.

ii. Tort Considerations: occurrence of injury, presence of witnesses, existence of evidence



f. After filing, Judge balances equities



g. Losing Side Consequences 
i. Sanctions for losing side, unless can show “substantial justification”



ii. Must answer or otherwise respond within 30 days

2. Removal


a. Requirements: Federal Question or Diversity


b. Strategy




i. Answer with general denial first, then remove

- if not answered first, then you only have 7 days to answer once in federal court and cannot do a general denial

- if not answered within 7 days once removed, default judgment entered

ii. Consider advantages vs. disadvantages of federal vs. state court (see above)


c. Remand: To bring back into state court, P would file a Motion to Remand

D. The Complaint
1. Requirements: Complaint needs to comply with requirements as set forth in [rules of Cal Civ Pro per CCP 420] and [format requirements per CCP 422] and [state a cause of action and demand relief pursuant to CCP 425] and CRC 201 [Requirements for Papers Filed w/ Court]
2. CCP 446 Verified vs. Unverified Complaints
a. Verified: End of complaint contains a verification page signed by client verifying that every fact in complaint is absolutely true


i. Results in answer by D having to answer paragraph by paragraph

b. Unverified: D can answer via a general denial 


3. Prayer for Relief Rules


a. Torts COA: cannot specify an amount



b. Breach of K COA: Can specify amount




i. No punitive damages allowed in K cases



c. Injunction: Requires posting a bond and file verified complaint 



d. Attorney Fees: Prevailing side cannot ask other side to pay for fees



e. Costs: Prevailing side can ask other side to pay for costs 

i. CCP 425 Statement of Damages: Person being sued (D) can ask P for an explanation of how damages are calculated


4. CCP 474 John Doe Defendants


a. When P does not know names of D, state it as John Doe




i. Advantage: Protects against running out of SOL 



b. While no actual limit, not professional to overdo it 


5. CCP 405 Lis Pendens Statutes
a. When there is a cause of action based on a real property, need to file a notice of pendency of action, alerting potential purchasers or lender that the property’s title is in question

III. Service of Process & Motion to Quash
A. Content


1. Summons


2. Complaint


3. Civil Cover Sheet


4. ADR Package


5. Proof of Service 

B. Timing: 60 days from when complaint was filed, P must serve D + hearing must be within 5 years of filing

1. Failure to serve results in monetary sanctions 


2. 30 days from day of service to answer, object, etc.



a. can ask opposing attorney for 15 days of extension



i. if more, needs court’s approval 

C. Methods of Service


1. To Individuals



a. Personal Service per CCP 415



i. P must always try personal service first, i.e. hand-delivered to D



ii. Service can only be made by (1) non-party & (2) person age 18+




iii. If properly served, D deemed to know about lawsuit


b. Substitute Service at Residence per CCP 415



i. Be able to show proof that personal service was attempted

ii. Proper Hours: 8 a.m. – 6 p.m.




iii. On resident (must be 18+) at D’s home




iv. Person must be told on content as to what is being served

v. Same material must be mailed via U.S. First Class Mail to D at the address where subservice took place

vi. Service deemed proper 10 days after mailing
- Gated Communities per CCP 415: Persona shall be granted access for reasonable time & show guard ID and something that shows that person is representing a sheriff, marshal, or is a registered process server



c. Substitute Service at Business per CCP 415



i. Proper Hours: 9 a.m. – 6 p.m.




ii. Give to someone age 18+ who is apparently in charge




iii. Inform that person about contents

iv. Same material must be mailed via U.S. First Class Mail to D at the address where subservice took place

v. Service deemed proper 10 days after mailing

d. Mail Not Proper, unless (Notice & Acknowledgement per CCP 415
i. in practice, first call D and ask if they accept service this way

ii. Mail all materials together w/ 2 copies of the Notice & Acknowledgement Form and a prepaid return envelope 
iii. D has 20 days time to return form

iv. rare form of service

v. 30 days from date of Acknowledgment Form to Answer/Object

vi. If D does not return, then D has to pay for P’s cost of different type of service 



e. Person Outside the State per CCP 415



i. Can do personal, substitute, or my mail (see above)




ii. Can also do by mail




iii. Deemed complete on the 10th day after mailing

f. Service by Publication for Person That Cannot be Served Otherwise per CCP 415

i. P must show reasonable diligence that D could not have been served


ii. COA must exist against party or party is a necessary party of the action

OR party claims an interest in a real property that is subject to the jurisdiction of the court


2. To Businesses per CCP 415


a. Hours: Usual business hours


b. Person: Must be left w/ person at least age 18, who is apparently in charge


c. Inform person who this package is for



d. Mail a copy to the person to be served



e. Service deemed complete on 10th day after mailing




i. Corporation per CCP 416
- Can serve on person designated agent for service of process (can get this information from Secretary of State website and serve that person like you would do direct individual service)

- Can also serve president or other board members
D. Motion to Quash per CCP 418

1. Purpose: Not served properly


a. Intimidate other side, i.e. “tough fight”



b. Could be regarded as waste of time and money 



c. Must be done before filing any other motion or else deemed properly served


2. Timing: Within 30 days of improper service 

3. Special Appearance: Deemed legal fiction, i.e. claiming that D is not really D thereby brining this by Special Appearance, rather than General Appearance
IV. Demurrer & Motion to Strike 
A. Demurrer per CCP 430
1. Purpose: Moving party seeks to dismiss one or more causes of action, all the way to dismissal of the case
2. Timing: Within 30 days of service

a. If D wins, P can amend within 10 days (if sustained w/ leave to amend)


b. If P wins, D has to answer within 10 days


c. P has 10 days after service of Answer to demur

3. Requirement: Meet & Confer

4. Examples of Grounds to Bring Motion

a. SOL has expired


b. P is a minor, below age 18, too young to sue


c. Breach of K case and complaint does not specify if oral or written K


d. Complaint is written incoherently


e. Filed in wrong jurisdiction


f. Fails to state COA for which relief can be granted


g. No standing


h. Misjoinder of parties

5. Advantages

a. P may have a weak attorney who cannot amend properly and thereby on subsequent demurrer you can get ruling that sustained w/ prejudice 

b. Can save client cost if you can throw complaint out altogether 


6. Disadvantages/Consequences 



a. Losing side has to pay sanction



b. If lose, has to answer within 10 days



c. Extra cost to client if you end up having to answer 
B. Motion to Strike per CCP §436
1. Purpose: D is seeking to strike (1) words or (2) whole paragraphs or (3) whole causes of action or (4) whole case


a. Often used when P is asking for attorney fees

2. Timing: Must be filed within 30 days of service


a. When bringing with a Demurrer, has to be filed concurrently
3. Pre-Requisite: Meet & Confer

4. Bases


a. Improper


b. Irrelevant


c. False


d. Not in accordance w/ CA law

V. Other Motions

A. Motion for Consolidation or Coordination 
1. Consolidation: Ask court to take all cases against D in that same county and put them into one case
2. Coordination: Ask court to take all cases against D in that different counties and put them into one case
i. Other side can oppose that, but if feasible and efficient court will consolidate/coordinate 

B. CCP §425: Anti-SLAPP Motion
1. Application: Applies when alleged defamation took place within a public forum + have to show likelihood on succeeding on the merits of case 

2. Purpose: Cut-out defamation lawsuits that are brought w/o a basis and merely intend to intimidate people from speaking out publicly in a legitimate non-discriminatory manner

3. Consequences for Losing Side: Reimburse other party’s costs and fees

a. Say D wins on Anti-SLAPP than P has to reimburse 

4. Timing: 60 days to bring anti-SLAPP motion 

VI. General Considerations for Motions

A. Strategy Considerations


1. Cost: About $10,000
a. If client is a corporation, then likely to be willing to bring motions and put the other side to work


2. Time

a. Takes research and hours to write 

b. Have to appear in court and argue


3. Likely Outcomes

a. Demurrers: Often sustained with leave to amend so other side will come up with a better complaint b/c you had opportunity to educate them 

B. Order of Brining Motions

1. Motion to Quash b/c if you make a general appearance then to late to bring this motion



a. If lose, 30 days to answer 


2. Motion to Transfer b/c you are in the wrong county to begin with



a. If lose, 30 days to answer

3. Demurrer and Motion to Strike 



a. If lose, 10 days to answer
i. shorter time to answer b/c theory is you have read the complaint carefully to bring with when you decided to demur

b. If demurrer is sustained w/ leave to amend, then other side has 10 days to amend complaint
C. Writing Motions


1. Notice of Motion


2. Memorandum of Point and Authorities per CRC 313


a. Intro, SOF, Legal Analysis, Conclusion

3. Declaration (contain all the facts that will appear in SOF)



a. you do this so the SOF is not treated as hearsay


b. in CA, it is signed under penalty of perjury



i. if attorney does not want to declare as true, you have the client sign


4. Exhibits


5. Proposed Order



a. basically asking the judge how to rule

D. Order & Page Limit & Timing of Moving Papers (15-15-10 Rule + 16-9-5 Rule)

1. Opening Brief/Moving Papers: 15 Pages & has to get to other side at least 16 COURT DAYS before hearing

a. to be sure get it by 16 court days need to put in in mail at least 5 COURT DAYS before the hearing

a. Exception: Motion for SJ 20 pages
2. Opposition: 15 Pages & has to get to moving part at least 9 COURT DAYS before hearing

b. Exception: Motion for SJ 20 pages


3. Reply: 10 Pages & has to get to other side at least 5 COURT DAYS before hearing



a. Addresses info raised in opposition ONLY


4. Sur-Reply (very rare)

5. Unlimited Pages: Exhibits, declarations, attachments, TOC, TOA, Proof of Service, Separate Statement of Undisputed Facts

6. Note for Timing:

a. Mailing takes 5 calendar days


b. Fax, E-Mail & Overnight takes 2 calendar days


c. To serve by fax need written agreements
E. Tentative Rulings

1. Judge will use briefs and issue a ruling on the briefs before court appearance day


2. Check online if judge has issued tentative ruling

3. Losing party can do an oral argument + needs to let other side know
VII. Answer 
A. Timing: 30 days after being served

1. Extensions



a. Can ask opposing side for 15-day extension



b. If more than 15 days, then court approval needed

B. Verified vs. Unverified per CCP §431

1. Verified Complaint

a. requires answering paragraph by paragraph

b. requires Verification Page


2. Unverified Complaint

a. general denial

C. Affirmative Defenses


1. SOL



a. must specify the precise limitation statute 



b. if not pleaded in Answer as an Affirmative Defense, then waived 


2. Defenses “at law,” i.e. where money remedies/damages are sought



a. Contracts COA




i. Waiver




ii. Estoppel




iii. Mitigation of Damages




iv. Inadequate Consideration 



b. Torts COA




i. Contributory Negligence




ii. Assumption of Risk

3. Defenses “in equity,” i.e. court-crafted remedies when injunction or specific performance is sought as a remedy


a. Laches (P took too long of a time to sue)


b. Unclean Hands (P is not entitled to much fairness or specific equitable relief)

VIII. Default
A. Concept: If P has not received an answer or a motion within 35 days (30 days + 5 days time for mailing in CA), then need to file entry of default per CCP 585
B. Timing Rule


1. Wait 35 days

2. If 35 days passed w/ nothing, P has 10 days to file entry of default per CRC 201.7
a. If fails to file, court can send order to show cause, i.e. why judge should not sanction P for not filing entry of default

b. CCP 587: P needs to attach an affidavit stating that copy of application has been mailed to D’s attorney

3. After filing entry of default, P must obtain default judgment against defaulting party within 45 days per CRC 20.1
4. D’s Relief from Default Judgement


a. “The Crying Statute” per CCP 473
i. if you can show mistake, inadvertence, neglect, and surprise about complaint judge will excuse you and vacate the default



ii. judge but can also sanction 

iii. 6 MONTHS to bring this from the time the mess-up happened; i.e. failure to make responsive deadline


b. Once forgiven under CCP 473, then party must file a Motion to Vacate
IX. Cross-Complaints
A. Rule: CCP 426
B. Compulsory Cross-Complaint: Arises out of a related cause of action + must be filed concurrently w/ answer


1. Same transaction, occurrence, or series of transaction

2. 30 days time to file compulsory cross-complaint
C. Non-Compulsory Cross-Complaint: Can be filed later

X. 998 Offer to Compromise 

A. Purpose: Prevent wasteful litigation + encourage other side to settle
B. Rule

1. If D makes P a 998 offer and P turns it down and ends up getting less at trial (even if wins), then has to pay D’s litigation costs from moment that 998 offer was made

2. If P makes D a 998 offer and D turns it down and ends up getting less at trial, then D needs to pay P’s expert witness costs from day that 998 offer was made


a. Rationale: D did not want to be in the case to begin with

3. Per Rules of Evidence, cannot offer 998 offer into evidence

C. Timing: not less than 10 days before trial 

XI. Case Management Conference

A. Rule: CRC 212
B. General Rules

1. Within 180 days of complaint

2. Judge sets the date


3. P is notified 45 days before CMC

4. P must notify D of date and have a meet & confer before CMC no later than 30 days before CMC

C. Content


1. Issue of case


2. Resolve anticipated motions


3. Settlement options


4. Narrowing issues down


5. Parties & judge get an idea of complexity of case


6. Sometimes permitted to be done by phone h

D. Case Management Statement


1. Must be served on each other


2. filed with court by 15 days before CMC


3. use mandatory form

E. Decisions


1. Assign case to ADR process, or


2. Set case for trial, or


3. Take action regarding any other matters such as discovery issues or jury trial

F. Case Management Order


1. Court must enter order, setting a schedule for subsequent proceedings


2. Estimated length of trial


3. Refer case to ADR


4. Trial date

PART II of Course: Discovery
I. General Information on Discovery
A. General Rule per CCP 2017: Any party may obtain discovery regarding any matter, not privileged, that is related to the subject matter in the pending action 

1. The matter itself must be admissible in evidence or appear reasonably calculated to lead to discovery of admissible evidence 

2. Court may limit scope if burden or expense outweighs the likelihood that information sought will lead to discovery of admissible evidence 

3. Sanctions will be imposed on party who unsuccessfully makes or opposes a protective order, unless substantial justification can be shown 

B. Electronic Discovery

1. Meta Data: Internal data with lot of background information that is created within every document or file created electronically

a. Strategy: Provide propounding party either with hard copy of document, or if electronic, use a software that wipes out the meta data
C. Discovery Strategy


1. Do not shed light on your strategy by starting with depositions


2. Always good to start with written discovery


a. Document Demands



b. Some Rogs (just a set, not all at once)


3. Preservation of Objections
a. If objection not raised to each request, then waived, i.e. cannot be brought in trial


4. Do not “play games,” or spoliate as that results in severe sanctions 

D. Timing per CCP 2017
1. Starting Point

a. P must wait 10 days after serving the complaint before propounding any written discovery
b. P must wait 20 days after serving the complaint before propounding any oral discovery 

c. D may propound written discovery any time after being served 


2. Responding to Discovery Requests



a. 30 days time to respond from day received

i. Late Penalty: Still obligated to respond, but any objections, incl. attorney-client privilege, waived + all RFAs deemed admitted + face legal malpractice claim


b. Extensions: Can ask propounding party for extension by meet & confer




i. Supposed to do give extension




ii. Objections are not waived




iii. Create a written record when extensions given (i.e. continuance)





- Send it with proof of service 

iv. Say no to extension when other side is being abusive or is taking advantage of your leniency  

3. Discovery Cut-Off: Date when all discovery done, set by judge at CMC, usually 30 days before trial
4. Hearing on Discovery Motions: 15 days before initial trial date set at CMC

E. Available Objections

1. Unduly Burdensome


2. Seeks propriety information


3. Equally available to other side


4. Unintelligible 


5. Compound


6. Asks for info already provided


7. Vague and ambiguous


8. Asked and answered 


9. Argumentative

10. Seeks information not reasonably calculated to lead to discovery of admissible evidence

11. Overbroad

12. Oppressive

13. Irrelevant

14. Hearsay 

15. Attorney-Client Privilege (or other privilege)

16. Work-Product
II. Interrogatories (“Rogs”)
A. Rule: CCP 2030
B. Concept: Questions seeking information that are written in the form of declarative sentences 

C. Types


1. Form Interrogatories



a. created by CA Judicial Council



b. check-off boxes

i. do not overdo it or else they will do it you + if they bring a protective order and win you will get sanctioned



c. check-off all relevant boxes and then start writing special rogs  


2. Special Interrogatives



a. draft and compose on your own

i. in CA, definitions must go with each rog and thereby cannot be a definition section at the beginning (does not apply to Doc Demands and RFAs)
ii. do not use “please”



b. Limit of 35 



i. do not use all 35 immediately, but break them down into sets
ii. no point of using a special, if question is already in the form rog

iii. First Set of Rogs = basic information of the case w/o giving strategy away (i.e. players, events, etc.)
iv. can ask for more than 35 if a Declaration has been attached that discusses the complexity of the case (usually up to 50 no problem)

D. Strategy

1. Use definitions to get the most of your rogs such as CONTACT DATA instead of just saying ADDRESS

2. you can get basic information about the party by defining certain terms more broadly rather than narrowly
a. Example: “IDENTITY” means to state the person’s name, office address, residence address, office landline number, residential landline number, other mobile numbers, personal email address



b. add always “including, but not limited to…”
D. Responding to Rogs


1. Strategy


a. be as complete and straightforward as possible



b. 30 days to respond, or else objections waived, and sanctions imposed




i. can ask for extensions, i.e. continuance (typically 15 days)




ii. if past 30 days, try Crying Statute of CCP 473




- must plead mistake, inadvertence, surprise, or excusable neglect


c. Reprint each rog and then provide your response




d. Proffer every objection that is legitimate otherwise you will waive it 




i. Privilege objection requires privilege log 

e. When actually responding, state “notwithstanding these objections, X responds as follows…”

f. Give reasonable information and do not stonewall, i.e. you do not give something even though it is a legitimate question, such as asking for an address

h. if you do not provide something in the response, cannot bring it later into the evidence


2. Verification Page

a. needs to contain statement: “I the undersigned verify that every response is true of my own personal knowledge”

b. should never be signed by attorney, unless “signed as to FORM ONLY”

c. Always have client sign it 

i. if the client cannot sign it, send the response anyway in order to not miss the deadline and say verification page will be provided later

III. Demands For Inspections (Document Demands)
A. Rule: CCP 2031
B. Concept


1. in federal practice called “request for production”

2. not only for documents, but for all sort of things such as computer hard drives, emails, audio recordings, lab results, medical records

3. NO LIMIT – but has to be reasonable 

4. Not allowed to give documents away in the way that they are stored 

C. Rules


1. Introductory definitions are permitted


2. Definitions appears in ALLCAPS


3. May be sent in several “sets”


4. Consumer/Medical/Employment Records



a. Consumer must receive copy of subpoena duces tecum




i. must be at least 10 days before production day



ii. must be at least 5 days before Custodian of Records gets the subpoena 



b. Needs to include an ALLCAPS special notice


c. Consumer must be served w/ an authorization to release records
d. Consumer may file motion to quash or modify subpoena not later than 5 days before production date 


5. Ok to ask for extensions b/c clients lag responding often

D. Responding to Document Demands


1. Two Phase Process



a. First Phase: Responding in writing
i. State “notwithstanding objection X, we will/will not produce documents…”, i.e. can object to preserve the objection but still produce the document or respond

ii. Respond in writing to the request




- Yes, you will be producing what they requested





- No, you will not: can state an objection





- You do not know yet b/c you have look for it

- After a diligent search and reasonable inquiry, you do not seem to have it b/c…





(1) never existed






(2) has been destroyed






(3) has been lost, misplaced, or stolen

(4) has never been/no longer in possession, control, or custody of responding party 



b. Second Phase: Actual production of documents



i. Produce in some reasonable order (e.g. same order as at work)




ii. Bate them




iii. Copy them professionally 

iv. Submit a Privilege Log for document withheld due to attorney-client privilege, work product, or proprietary information

IV. Request for Admissions (RFAs)
A. Rule: CCP 2033
B. Purpose: Get other side to admit under oath certain facts that you can use against them at Depositions, for Summary Judgement/Adjudication, or at Trial

C. Limit: 35, unless attach a Declaration requesting for more due to complexity of case


1. Exception: permitted to propound unlimited RFAs to authenticate documents 

D. Timing


1. P has to wait 10 days after serving D

2. Other side has to respond within 30 days


a. If no responses received, RFAs deemed ADMITTED (!)

E. Authentication of Documents


1. No limit

2. Someone under oath authenticates a document which thereby can be brought into evidence

a. You can also attach the documents as an exhibit to the RFA, i.e. “please admit that the document attached as Exhibit A is a true and correct authentic document”

F. Format

1. Not allowed to have a definition page as an “introduction” page at the beginning


2. Definition have to be ALLCAPS
G. Responses to RFAs


1. 30 days to respond, if missed, everything is admitted

2. Only proper response is either “admitted” or “denied”
a. Note: If denied falsely and other sides proved that it was true, then monetary sanctions for “denying falsely” will be imposed + need to reimburse the other side for the full cost they incurred as a result of having to find the true response


3. Can use objection as a response


4. Can say that have no clear answer yet due to ongoing investigation


5. Need to reprint the demand and then respond
V. Depositions
A. Rule: CCP 2025
B. Taking A Deposition


1. Timing



a. P cannot start a deposition until 20 days have passed from when D was served


b. D can depos at any time 



c. Must provide at least a 10-day prior notice to the deposing party
2. Logistics



a. Serve a Deposition Notice to party which states




i. time




ii. date

iii. location

iv. statements are taken under penalty of perjury

v. a duly certified reporter will be present 

vi. specify whether audio or video recorded
- if later change to video record, must send an amended notice that provides for 10 days before deposition 

v. list general subjects of deposition 

b. Unknown Identities

i. PMK: Person Most Knowledgeable
- if there is a need to depose someone within a business, but you do not know their identity, can indicate in depo notice that the deposition of the PMK of a certain part of a business will be taken




ii. Custodian of Record





- Person who is in charge of the records in the business 


c. Opposing a Deposition




i. has to brought no later than 3 days before deposition date 


d. Same notice sufficient to ask party to bring documents with them

3. Format



a. Administration of Oath



b. Basic Rules



c. Basic Information about Deponent 



d. Always ask “anything else”

e. Allowed to depos one person for one full day and up to seven hours

f. Strategy: good to save some of the best questions for the end so that other side will be tired and thus just spill out the answers
4. Subpoena of Non-Party


1. A subpoena, rather than a deposition notice is provided



2. Must give reasonable notice 



3. Possible to have a subpoena duces tecum 



4. Best to call the witness ahead of time and arrange for a time



5. Bringing Documents




i. Need to serve “Subpoene Duces Tecum”




ii. Must provide a 20-day advance notice

iii. Thus, can subpoena for (1) depo only, (2) depo + documents, or (3) documents only

iv. Advantages


- Greater likelihood that documents will be brought


- Can depose party on those documents right there

C. Defending a Deposition


1. Preparation Steps



a. Tell witness or client that opposing client is out to get them

b. Client needs to not answer anything other than what specifically asked and should keep answers short and not provide extra information

c. Prepare that objections will be made but they still have to answer


2. Objections



a. Purpose: Perverse objection for the record and for motion in limine 
b. Deposing attorney does not have to give up the question, can rephrase question or ask what is wrong with question
i. if opposing attorney instructs not to answer, then you can bring a motion to compel
VI. Expert Witness & Expert Depositions 
A. Rule: CCP 2034
1. You do not send a depo notice, but subpoena an expert
2. Time Rules


a. Experts must produce their documents 3 days before their depo is taken


b. Expert depo may be taken until 15 days before initial trial date set at CMC
c. Discovery motions arising from Expert discovery may be heard until 10 days before initial trial date

B. Exchange of Experts

1. Demand Exchange: 70 days before trial OR within 10 days of setting Trial Date, whichever date is closer to trial

2. Doing the Exchange: 50 days before Trial OR within 20 days of the Demand, whichever is closer to trial

C. Expert Disclosures

1. Expert witness lists must include: name, contact info, credentials, and what they will testify about



a. Surprise experts only allowed for impeachment purposes
2. Qualification & Resume

3. Disclose gist of testimony prepared to proffer

4. Disclose expert fee

5. No need to disclose impeaching witnesses

D. Payment


1. Party that selects expert pays for the travel, lodging, and depo prep. time


2. Deposing party pays for expert’s time at depo



a. expert can walk out of room at start if not paid, thus give check at beginning


b. include estimate payment in subpoena notice

c. Purpose of Expert Deport: Get an idea how good they are but you still have to pay


3. Deposing party can ask for protective order if expert fee is unduly exorbitant
E. Evidentiary Objections


1. State specific evidence being cited


2. Cite pertinent statute from CA Evidence Code or Fed. Rules of Evidence


3. For each objection, include an explanatory sentence

VII. Protective Order
A. Rule: CCP 2031
B. Purpose: Defense Motion

1. Other side is asking me for information that I cannot provide

2. Breaks a discovery rule, such as asking for too many special rogs or they just used boilerplate objections
3. Attach objectionable discovery demands


4. Include a “proposed” protective order for judge to make ruling

5. If you lose, you can be sanctioned unless there is substantial justification

C. Timing: Must be brought within 30 days from receiving the discovery request 

D. Grounds for Protective Order


1. Annoyance


2. Embarrassment


3. Oppression 


4. Undue Burden/Undue Expenses

E. Requirement: Meet & Confer

F. Mutually Consented Protective Order: For matters that are too proprietary but the essence of the case, the discovery will be provided under seal, i.e. only a very limited number of people can look at this
VIII. Motion to Compel

A. Rule: CCP 2030

1. Losing side gets hit with sanctions, unless substantial justification 
B. Grounds


1. Responses are evasive or unreasonable
a. ask judge for other side to compel further responses or produce something that they did not want to produce


2. Objections are without merit
C. Requirement: Meet & Confer


1. First call the other side and ask for better responses, and if they say no, then bring this

D. Timing

1. Within 45 days from receipt of responses to file a motion to compel



a. always give 5+ days for mailing


2. Within 60 days of the completion of the deposition transcript 

E. Format


1. 16-9-5 Rule applies
2. Content: Notice of Motion and Motion, P&A, Declaration, Exhibits, Proposed Order, Proof of Service

3. Exhibits: Attach the discovery matter at issue and highlight it and photocopy the following:


a. Caption Page


b. Pages in Questions


c. Verification Page 

i. Only attach what matters, not the whole discovery response or deposition transcript 

IX. Motion in Limine
A. Purpose: Ask judge to enter a pre-trial judgement to keep certain evidence out of trial so that jury cannot hear it, i.e. bar inadmissible evidence


1. This is where the objections made during discovery were preserved for

X. Ex-Parte Applications
A. Rule: Parties are not allowed to communicate privately w/ judge, unless there is true litigation emergency


1. Common Emergencies

a. Party needs an immediate ruling because there is a concern for destruction of evidence or a witness is about to become unavailable 
b. Discovery Cut-Off is coming up and party learned some new pivotal information that requires additional depositions

B. Steps to and Content of Ex-Parte Application


1. Call the court clerk and find out about the ex parte hearing days or courtrooms


2. Notify opposing counsel by 10 a.m. the day before you go

a. If you cannot reach anyone, provide proof to the judge that diligent work was done


3. Write a small motion (no longer than 5 pages)



a. Needs to contain two items




i. A statement that “good cause exists for …”

ii. A statement (declaration) that notice was provided to other side by 10 a.m. the day before going to the ex parte meeting and what the other side said

- they had no problem, then do a signed stipulation, or 

- opposed it for the following reason, then state that in the motion


4. Send copy of ex-parte application to other side ASAP

C. Day of Ex-Parte


1. Take motion, statement of good cause, statement of notice, and check with you 


2. Court clerk gives you the case file to provide to the judge 

XI. Motion for Summary Judgement & Summary Adjudication
A. Rule: CCP 437
B. Purpose: Ask judge for ruling, i.e. grant SJ, if there is no dispute on the material facts

C. Timing

1. Need to wait at least 60 days after service of complaint to bring motion


2. Hearing no later than 30 days before trial


3. 75-14-5 Rule

a. Person filing SMJ must serve opening papers at least 75 days before hearing




i. Note: not court days like 16-9-5 rule



b. Opposition must be filed no later than 14 days before hearing



c. 5 days to reply 

D. Format


1. 20-20-10 Rule (not 15-10-10 rule)



a. Opening Papers can be up to 20 pages



b. Opposition can be up to 20 pages



c. Reply can be up to 10 pages 

2. Requires TOC, TOA, and Summary of Argument, Intro, SOF based on Statement of Undisputed Facts, Argument, Conclusion 

i. Separate Statement of Undisputed Facts: Two columns, where the left sign contains the undisputed material fact and the right column the evidence in support

ii. Provide binders of evidence that is divided by tabs which references the evidence in the Separate Statement of Undisputed Facts

iii. Declaration (signed under penalty of perjury): to validate all attached exhibits in binder 
iv. Proposed Order 
E. Opposition to SMJ


1. Three Methods


a. Show that at least one material fact is in dispute, or



b. Show that one material fact was left out even if the ones provided are true, or



c. Show that there is something wrong with the evidence provided

2. Content: Opposition brief, Possibly own MSJ, Separate Statement of Undisputed and Disputed Material Facts, Binder of evidence w/ tabs, attorney declaration, proposed order

F. Motions for Summary Adjudication: Ask Judge to make ruling on one particular COA
XII. Jury Instructions 

A. Steps to Picking Instructions

1. Each party selects the instructions they wish to include out of CACI


2. If parties cannot agree, they must submit a motion on why they object

a. When judge rules not to read a certain instruction, other side can object and it is called an exception, which is then preserved for appeal


3. Party can also write their own instructions, but chance to get objected on


a. needs to make a case for that

4. If parties agree, all set
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