PROFESSOR DELFINO: CALIFORNIA CIVIL PROCEDURE


Civil Procedure Outline 
7/10/19

“Discourage Litigation.  Persuade your neighbors to compromise whenever you can.  Point out to them how the nominal winner is often the real loser: in fees, expenses, and waste of time.  As a PEACEMAKER, the lawyer has a superior opportunity of being a good person.  There will be business enough.”  –Abraham Lincoln

Exam: MC is first = 30 Qs in 45 minutes 30%.  Essay = 1 hr 45 minutes 67% (racehorse/issue spotting). Character count. Don’t need statute numbers memorized just understanding of the statutes.
A. LITIGATION IS A PART OF OUR CIVIL SOCIETY—
1. Statutes, Rules and Practices play a significant Role in making litigation more “Civil.” The rules/statutes often do the following: 
a. Discouraging litigation 
b. Encouraging its use as a last resort
c. And when it does become the only option encouraging the Prompt, Reasonable and Fair resolution of disputes on the merits.   
B. UNIT 1:   UNDERTAKING REPRESENTATION AND PROCEEDING
1. Part 1: UNDERTAKING THE REPRESENTATION: Begin before client walks in the door with START WITH who you are:  Ethics
a.   Starting points begin with the rules of ethics. Force us to be civil. Threat of sanction forces us to be civil. Can get in trouble for what we’ve done.
b. 1-3  (Cal. Code Civ. Proc. §§ 128.5 - .7) [Sanctions for Bad Faith/ Frivolous Actions or Tactics] http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=1.&part=1.&chapter=6.&article=2 .
i. CCP 128.5: CONDUCT AND ACTIONS: broad statute covering any representations
1. A trial court may order a party, the party’s attorney, or both, to pay the reasonable expenses, including attorney’s fees, incurred by another party as a result of actions or tactics, made in bad faith, that are frivolous or solely intended to cause unnecessary delay. 
2. Statute is giving the courts the power to sanction people for actions or tactics that are frivolous or are taken in bad faith  
3. This statute Covers all conduct. 
4. Court has to have a notice motion filed by one of the parties to get in trouble under 128.5/7. Court cannot just do this on its own. Done on a notice motion.
c. CCP 128.7: DOCUMENTS: narrow sanctions. Behavior statute. Operates at same time as 128.5 but is limited to things you sign. Its counter part is Rule 11 in Fed. Civ. Pro.  
i. “Every pleading, petition, written notice of motion, or other similar paper shall be signed by at least one attorney of record in the attorney’s individual name, or, if the party is not represented by an attorney, shall be signed by the party. Each paper shall state the signer’s address and telephone number, if any. Except when otherwise provided by law, pleadings need not be verified or accompanied by affidavit. An unsigned paper shall be stricken unless omission of the signature is corrected promptly after being called to the attention of the attorney or party.”
ii. When you sign, you are signing that this item is not being signed for improper purpose, harassment or needless litigation. Covers signing.
d. Key points of 128.5 (conduct) & 128.7 (documents): 
i. Only available if authorized by statute or case law—court’s don’t have unlimited discretion to impose sanctions. Court cannot sanction unless point to something in the law that was violated. 
ii. Role in “Civil” litigation--In place to make sure that actions remain civil and reasonable-that people don’t file law suits just to harass other people or bully them. Governs bad-faith actions or frivolous tactics and unnecessary delays. 
iii. Like FRCP Rule 11—Except, 21 day safe harbor does not exist in 128.5. as it does in FRCP 11 and 128.7. Safe harbor requires that the party who signed papers have 21 days to withdraw it. (ccp128.7(c))
1. Safe harbor: if they correct their actions within the time frame then no sanctions given. Only 128.7 has safe harbor.

iv. Court has to have a notice motion filed by one of the parties to get in trouble under 128.5/7 court cannot just do this on its own. Done on a notice motion. 128.5 is broader, so why need this section? 
v. Section 128.7 is much narrower than 128.5. It is limited to just things you sign. 
vi. 128.5 is broader, so why need this 128.7? Because signing something is even worse, so if violate this can be sanctioned under 128.5 and 128.7. Likely 128.7 existed first, modeled after Rule 11 sanctions. They added 128.5 to cover more behavior. The federal courts do not have a counter point to 128.5. Fed courts only have rule 11. 
vii. Why nothing similar to 128.5 in federal courts? There are more rules in state court. And the level of behavior expected is much higher. State courts need more restraints. There is also a piece of Rule 11 that is not in 128.7 “Motion for Sanctions.” They built in a safe harbor. Also under Rule 11 a court out of its own initiative can give sanctions. That does not exist in state court. Between the court’s own initiative and safe harbor it is a different approach to sanctioning bad conduct. 
e. OTHER RULES: 
i. LASC CIVILITY GUIDELINES: 
1. 4-7   [L.A. Super. Ct. Local Rules — Appendix 3A — “Guidelines for Civility in Litigation”] 
2. LASC  Local Rule 3.26:  Civility in Litigation: This is a guideline that should be followed. Governs conduct within trial courts in LA county.  
a. What if these rules are not followed in the appendix? No sanction, they are guidelines. But they should be followed. 
ii. Rules of Professional Conduct—Duty of Candor:  8-9  Rules of Professional Conduct—Duty of Candor:  ABA Model Rules Candor To the Tribunal, Fairness and Meritorious Claims (3.1, 3.3, 3,4)
1. (a) A lawyer shall not knowingly:
a. (1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;
b. (2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or
c. (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.
d. (c) The duties … continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.
2. If can’t follow these, you violate the rules of conduct and can be disbarred.
3. Rule 1.6: confidentiality. Have to follow these rules even if they run afoul to what you’ve been told in confidence. 
iii. CALIFORNIA RULES: Business and Professions Code, 6068:  
1. imposes a duty to maintain respect for courts and judges, employ means consistent with the truth and not mislead the court through false statement of fact or law and maintain actions that are just.
iv. ROLE IN CIVIL LITIGATION of these rules of civility:  GET TO THE MERITS. 
1. Role of these rules is to get to the merits. If you engage in conduct that violates these rules the answer that comes out of the litigation will not be answer on the merits. Doesn’t really engage the dispute. 
2. These rules require that our litigation conduct is fair and there is a duty to respect court and judges. Cannot mislead the court with a false statement of fact or law and must maintain actions that are just. 
f. Civility Begins and ends every litigation
2. Part 1(A): Meeting and Assessing the Prospective Client/ Honesty
a. Potential Malpractice 
b. Attorney client privilege
i. Attorney client privilege attaches even if the person doesn’t hire you. It applies during the initial intake and continues after representing the clients. 
c. Confidentiality
i. Check for conflicts! Certain conflicts cannot be waived if you have confidential info probably can’t waive. 
 

d. Think about the case
i. Take the time to take about the case. Do not rush to give an answer. If you have an impatient client, maybe do not want them as a client.
ii. Don’t over commit to the client. Manage their expectations. 
e. Can your client even collect? 
i. Will you collect anything even if you win? If the answer is no, there’s no person you can sue or no remedy they can be given need to tell the person that. Have to be honest. 
3. Part 1(B): Determining Limitations Deadlines 
a. Common SOL:  Need to know when their case happened, because the SOL needs to come up in the first conversation you have with the client so you can tell them if they can still sue. 
b. When did they discover? because some SOLs are not triggered until the person discovered their claim. 
c. SOLs are critical even if you know they are not going to hire you and you are not going to represent them. As a matter of ethics you need to help them get to a point where their rights have been reserved. 
i. In the event that you see based on what the client told you, that the SOL is about to run, it is your duty (as an attorney) to make sure they can take action before the SOL runs even if not going to represent them. Do everything you can to preserve the SOL.
d. Role in “Civil” litigation of SOL: Cuts risk off. Imposes finality. Makes it so people can continue have to have predictable orderly lives which promotes this notion of civility. Want things to be prompt fair and final. 
e. 13-17  (Cal. Code Civ. Proc. §§ 335.1, 337(1), 338(c), 338(d), 339(1), 340(c)) [Statutes of Limitation]http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=2.&part=2.&chapter=3.&article=
f. SOLS: need to pay attention to SOLS based on what your client says 
i. Torts: SOL of two years .335.1 
ii. Contracts: 4 years .337. 
iii. Oral Contracts: 2 years. 339. 
iv. Trespass or injury to property; 3 years. 338. 
v. 340.4: Relates to a minor related to personal injuries sustained during their birth. 6 Years. 
vi. 340.5: 3 years to sue health care 
vii. 340.6: 1 year within discovery if you are going to sue a lawyer. 
viii. Statute of repose: have a certain amount of time post discovery, except at some point even if you don’t discover it your rights are cut off. (4 years overall even if don’t discover).
ix. Tolling: stops the statute.
g. 18-20 (Cal. Gov’t Code §§ 910-911) [Notice of Claim/ Claim Notice: Suing the Government](6 mos.) http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=GOV&division=3.6.&title=1.&part=3.&chapter=2.&article=1. 
i. If the party your client wants to sue is a governmental entity, there are additional codes that have to be complied. Have to look at the government code section 9.10 and 9.11
ii. If we are going to the sue government before we can bring our claim in superior court we have to submit to the government. Have to tell the government first. Have to satisfy that prefiling requirement. 
iii. Have about 6 months from the time of the incident to send this claim to the government. If you don’t send the claim to the government and just go to superior court, it will probably be thrown out. 
iv. Why do you think there is an extra burden when suing the government? A function of budgeting and the fact that when you sue the government you are actually suing everybody. Government wants to look if it has merit. 
v. So very important to find out when the event happened and WHO has harmed them in case you need to look at government code. 
21  (Cal. Code Civ. Proc. §§ 364-365) [Medical Malpractice Notice] (90 Days) http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CCP&sectionNum=364.
vi. Now want to sue the doctor for medical mal practice. Similar to the notice of claim to the government before filing, if you are going to sue a doctor for malpractice have to give them 90 days prior notice of intention to commence an action.
vii. They get pre-filing notice due to the power of the medical lobby. They are very powerful. 
h. 26-30   [Exhaustion]:  EEOC and DFEH Right-to-Sue Letter: http://www.dfeh.ca.gov/Complaints_RTSNotice.htm http://www.dfeh.ca.gov/res/docs/RTS/RTS%20Instructions%20and%20Form%20(2-13).pdf 
i. Exhaustion exists in those areas where the Government has an interest and might want to sue on behalf of everyone. 

ii. Government has declared in these acts that they have an interest in fair housing and employment, and when you have a client who is suing for workplace or housing harassment, before you sue, you have to contact the government and give them the first bite at suing that entity. Stems from the Civil rights acts.
iii. Cross file your complaint with both entities. They read your complaint and then they assess whether they want to take on that case on P’s behalf. If they decide not to, they issue a right to sue letter, and then you can go into to court and file your civil claim. 
iv. There is an SOL directly related to these right to sue letters. But first there is an SOL of time to file with the government entity, and THEN a certain amount of time file the complaint in form of a civil action once you get back the right to sue. 
v. Having to file with the government first does not Toll the SOL of the underlying claim. 
vi. BUT NOTE:  USSC ruled in Fort Bend County v. Davis (6-3-19)—that the charge -filing precondition requirement in Title VII is not “jurisdictional,” meaning that if it is not timely raised as a defense by the employer than it is subject forfeiture.  ***
1. Federally EEOC requirement is not jurisdictional. Even though you have to give the gov’t entity opportunity to litigate on your behalf, if you don’t follow this your case may get dismissed, but only if the other party calls this out right away. Other party forfeits this defense if they do not do this right away. Before Ginsburg said this today 6/3/19 it was seen as a jurisdiction requirement that could be raised at anytime. 
vii. If litigating in discrimination in employment or housing make sure to understand what has occurred before you took the case whether the proper documents were previously filed or not. 
i.  Role in “Civil” litigation all of these quirks help create, lend finality, they make sure that the right party is acting on behalf of the claim or claimant, then get to the merits of the claim. 
j.  If Close to SOL, File Suit And Then Motion To Be Relieved As Counsel 
i. Can’t relieve yourself until you have given the person the opportunity to find the lawyer operating in the realm of the need. Need to help them access the right lawyer. 
ii. Can call Bar for a referral list. 
iii. Once the person is set up with new counsel then you can leave. 
iv. 31-32   (Cal. R. of Ct.  3.1362)   [Motion to Be Relieved As Counsel] 
v. 33-34   [Model: Motion to be Relieved As Counsel] 
vi. 35-36   [Model: Declaration re Motion to be Relieved As Counsel] 
k.  Kirsch v. Duryea, 21 Cal. 3d 303 (1978): WHAT HAPPENED HERE?  
i. Lawyer wanted to withdrawal from a medical malpractice case. He told client he wanted to withdrawal and would help client out with new counsel, but client didn’t answer. So, attorney filed nonconsensual withdrawal. 
ii. Client filed against attorney for withdrawing. 
iii. Attorney had evidence that the lawsuit was frivolous, and waited a sufficient time before withdrawing.
iv. Attorney waited until 6 months before trial that he was withdrawing on a 5-year SOL. Attorneys should take the steps right away necessary to withdraw and not wait to withdraw.
v. Prof thinks case could have come out the other way easily. If you are not going to take a case, have to let the court know if you are in litigation, and the client know (if not in litigation) as soon as possible. 

4. Part 1(C)Initial Intake Matters:
a. Investigating and Assessing Merits/Getting the Whole Story: Need to determine who the person is. If there is actually viability to their claim. 
b. Maintaining Confidentiality/ Loyalty —THIS WAY YOU GET THE TRUTH
i. Label all work attorney/client work product 
ii. And can put attorney/client privilege if the information comes directly from the client. 
iii. Allows anyone who sees document after you to know the document needs to be protected. 
iv. When talking about the case with others working on the case try to share information only on a need to know basis. 
c. Checking for Conflicts (Concurrent, Past, Other)
i. Make sure there is no personal conflicts or conflicts with other current or past clients. 
ii. Truck Ins. v. Fireman’s Fund Case: Cannot drop a client in order to represent a newer better client because there will be a conflict of interest. All of the duties operate together. Cannot save representation by saying you will drop one to eradicate conflict. Often what happens is you lose both clients.
1. Before you really engage with clients have a system engaged to check for clients. Even when conflict check systems are in place it is not enough you really need to be careful in this area. 
2. You can call the state bar without disclosing anyone and ask for an expert in ethical dilemmas. 
iii. Need a thorough conflicts check. Cannot represent individuals that have conflicting interest unless you obtain an informed waiver from the client, but even then, still might not allowed to represent. Should not ask waiver. 
d. Conveying Prospects and Costs; Retainer Agreement / Fee—MUST BE PART of First Meeting
i. Explain the scope of the representation. Need detailed retention and representation agreement.
ii. If the value of the fees is more than $1000 the retainer agreement must be in writing and it must clear what are your responsibilities and their responsibilities and how the fees will be determined. 
iii. Contingency agreement: have to get some results for them or will not get any payment. 
iv. Difference between fees (lawyer earns salary $$) and everything else is costs
1. Fees are the money that the lawyer earns and pays the overhead with. It is the profit minus internal expenses related to the way business is conducted
2. Costs are the amounts the client has to pay to pursue their particular litigation, related to travel, paper, etc. Anything that directly relates to costs incurred in their litigation. 
3. Sometimes lawyer fees and costs are handled in different manners. Ex: contingency fee agreement, unless you win on their behalf, they pay no fee, but they are still responsible for costs. 
v. 22-25   [Model: Retention and Representation Agreement] 
e. Discuss Merits with client, be realistic; but don’t do this too early until you know something about the case.
i. Need to be honest about the merits of the case. 
ii. Throughout the representation that you keep the client involved and informed and act with their authorization as to those matters that are their responsibility. 
5. Part 1(D): Acting with Client’s Authorization
a. Blanton v. Womancare, Inc., 38 Cal. 3d 396 (1985) WHAT HAPPENED HERE?
i. Takeaway: is this notion that if the right belongs to the client and you decide to pull that lever for them, they can sue you and might be successful. 
ii. Its malpractice to settle something without the client involvement here
iii. Always need to get the clients authorization 
iv. Strategic decisions can be made with client’s authorization. Good lawyer will discuss strategy with the client. Be prepared to discuss with them in a way the client can understand
6. Part 1(E): Vexatious Litigants (Representing/Opposing)—Annoying
a. Vexatious litigant: someone who represents themselves. A self-represented individual. Could be someone suing your client, who loses 5 cases in a prelim situation or at trial, in 7 years. 
b. In propria persona (person representing themselves) who loses 5 cases during a 7-year period is a “Vexatious litigant.” (VL) (Frequent Filers) He/she must get permission from the court to file a lawsuit. If court declares them a vexatious litigant, they have to get the courts permission to file another lawsuit. 
c. If client says my neighbor is suing me and representing himself, check the vexatious litigant list first. If the neighbor is a VL draw attention to the court, the court will dismiss the case and tell the VL they cannot sue until they get the courts permission and they have to show their case actually has some merits. 
d. This rule does not apply to attorneys. The moment a VL gets counsel who signs on her complaint, that case is no longer a VL case and she doesn’t have to get permission. But for the lawyer this triggers all the rules under 128.5 and 128.7.
e. Role in “Civil” litigation of Vexatious Litigants: trying to keep it so that the things that are pursued actually have some merit to them. 
7. Part 1(F): Preserving Evidence/ Warning re Spoliation and Four Kinds of Sanctions
a. Make sure clients retain all of their records. The moment the client is being sued their internal retention policy is trumped by the litigation. Bc there is an obligation to maintain the body of evidence that is going to be litigated. 
b. Spoliation: the idea of destroying things that might be at issue in litigation.
c. If we aren’t careful about preserving evidence run the risk of certain sanctions. If it looks like you are going to be sued, best action is to save everything irrespective of company storage and filing system
d. Cedars-Sinai Med. Center v. Supt. Court (1998) 18 Cal.4th WHAT HAPPENED HERE?

i. Infant was injured during birth and Cedars Sinai could not show evidence which they should have had. 
ii. Court held spoliation of evidence was not a separate tort that can be sued upon. 
iii. But now courts can take steps to make sure that lawyers and parties preserve evidence that might be at issue in connection with the litigation.
e. Least punitive sanctions to the greatest with evidence spoliation. 
i. 1) Monetary: will impose when court believes evidence has been destroyed or cannot be presented. Imposed for a onetime mistake. May have to pay the cost and fees associated with bringing the action for the sanction. If a lawyer has a high enough money sanction against you will have to turn yourself in to the Bar. 
1. Losing party pays costs and fees incurred by other party as the result of the losing party’s conduct. 

ii. 2) Evidentiary sanctions: Arises with more than a onetime event. Pattern of abusive conduct related to the production of evidence. Court can rule that whatever items that you didn’t produce, whatever the other side hoped to prove with those documents, it will be presumed proven. Or court can relieve the other side of producing some evidence. 
iii. 3) Issue Sanctions: Issue sanction. Where court rules that some issue that the other side was seeking to prove, has been proven as a matter of law. (element of COA are presumed to have been proven). Court may say they don’t have to prove a breach or element. That particular issue or element is taken off the table. They no longer have to litigate it. Relieves their burden of proof on that issue later at trial. 
iv. 4) Terminating Sanctions: Have such an abusive pattern of conduct with evidence, or not complying, or not playing fair. Court will say case over, sanctioned party loses as a matter of law. 
f. ALSO CRPC 5-220, Suppression of Evidence:  A lawyer shall not suppress any evidence that the lawyer or his/her client has a legal obligation to produce.
8. Part 1(G): Litigation Privilege:  
a. Can defame in lawsuit as long as it is related to the claim 
b. Civil Code Section 47 (Privileges client to defame if the underlying topic relates to the litigation): The privilege applies to any communication (1) made in judicial or quasi-judicial proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have some connection or logical relation to the action.
c. To protect the integrity of the system, every time something nasty or defamatory is said in litigation we do not want another COA on that. This allows for some operating space during the litigation. 
d. Nguyen v. Proton Tech. Corp. (1999) 69 Cal.App.4th 140 WHAT HAPPENED HERE?
i. The D leaves his company and takes a client list with him. And the lawyer for the company sends the guy a demand letter and in the demand letter says you beat your wife. The person who left the company sues them for defamation. The lawyer says no I can say whatever I want under Civil Code section 47. Court says no the underlying comment has to have some relevance or logical relation to the litigation. Protects you in the litigation but cannot bring in random facts. 
b. Role the “Civil” litigation: Civil Code Section 47. Gives more freedom to say say what we need/want to say. Exists because it encourages bringing up every single thing you need to bring out even if you could be sued for that, but also stops parties from going too far. Helps get to the merits without fear that with doing so we end up snarled in litigation over the litigation. 
9.  PART 2: PROCEEDING WITH THE REPRESENTATION:  
10. Part 2(A)Setting Forth the Case and Demand / Writing Back
a. Be civil, clear and firm

b. It is unethical to threaten government action (i.e., reporting the (other party to governmental criminal or authorities, including the State Bar) in order to gain an advantage in the litigation. 

c. Demand Letters & Response: next pre-litigation steps after client intake. 
i. Demand Letters: strongly worded letters but they are civil. P will send out demand letters. 
ii. Important to get response letter out in a timely letter. D will send out response letters. 
iii. Once someone is represented by counsel changes how the other lawyer will be relating to that client. 
iv. Demand/Response letter is first chance to introduce yourself to the other counsel. No matter how outrageous the other side is, make yours as civil and as friendly as it can possibly be. It will change the tone or set the tone. It lets the other side know how you will operate. Also if you ever need to litigate to defend your conduct gives evidence that you were civil. 
v. Want to be absolutely clear about what you are going to do. Explaining your next steps. Should not threaten the other side. 
vi. Bar Association has rules about threatening: p. 47 “a lawyer shall not threaten to present criminal, administrative, or disciplinary changes to obtain an advantage in civil dispute.” Cannot threaten to obtain an advantage. 
1. However, can say to the other side that their conduct has violated a criminal statute and that you are reporting them to the DA, so long as saying that is not to get the other side to give you what you want. Have to be calling he DA or state bar regardless. 
vii. 37-40   [Model: Responding to Demand Letters]
11. Part 2(B): Document Retention Policies / “Litigation Holds” –“document destruction policy” 
a. Document retention policy: once litigation is on the horizon everything has to be preserved. “Litigation Hold”: once litigation has actually been filed you have to put a litigation hold on everything. 
12. Part 2(C): Determining Jurisdiction and Related issues: Federal or State: Personal Jurx and Subject Matter Jurx (need PJ and SMJ)
a. Personal jurisdiction (over person, entity, etc.)
i. How is it assessed? Fed and State are the same.
ii.  Basic idea: Whether there’s personal jdx is a two-step analysis:
1. Satisfy a statute (e.g., a state long-arm statute),(satisfy the statute that can reach out and grab anyone); AND
2. Satisfy the Constitution (Due Process). Make sure it does not offend due process concerns and fairness. What is the connection between that person you are trying to sue and that jurisdiction. What is the connection. (minimum contacts).
b. Subject Matter Jurx
i. Federal: federal courts have limited jurisdiction as set forth in constitution under federal question and/or diversity jurisdiction
1. Federal Question 
2. Federal Diversity: Need residents of different states and 75,000 in controversy. 
ii. California: Basic idea
1. There is one basic civil trial ct in CA – the Superior Court.
a. The Superior Court (CA State Court): one superior court located in each county.  There are 58 counties. 

b. The Superior Court has general subject matter jdx, which means that it can hear ANY case. Even a federal case. Can bring any case you want with limited exceptions. 
c. There are certain areas of federal law where the federal courts have exclusion jurisdiction and thus cannot be brought in state court.
i. Federal question cases that invoke exclusive federal jdx, such as bankruptcy, federal securities and antitrust, and patent infringement cases.
2. Different classification of cases within the Superior Court (divided up by the amount in controversy). Which court you end up in turns on the aggregate value of the case.  
a. Small claims cases: the least amount in controversy. No lawyers allowed there. Amount has to be under $10,000.  Biggest volume. Lowest filing fee. If prevail get the cost of the fee back as well as the cost of the service of process of the small claims complaint. All done on forms no actual complaint. 
b. Limited Civil Cases: limited to amount of $25,000 or less. Limited discovery here. Vast majority of claims fall into this or small claims.
c. Unlimited civil cases: $25,000 in controversy or more. 
iii. Plaintiff chooses where to file. Can ask in your complaint for less than you are entitled to get into a smaller claims court. P can waive anything over $10,000 if wants to get into small claims court
1. Ex: know the claim is $18k, but P doesn’t want to hire a lawyer, wants to go to small claims, can ask for less to go to small claims. 
2. However P does not get last word so if there is a counterclaim, that amount may take you out of small or limited. 
c. Classification & Reclassification: either automatic or by motion.
i. Either the court or the party on their own motion sees the amount in controversy and you are in the wrong court; or it can be automatically reclassified when filed if it is seen the person is in the wrong court for the amount in controversy. 
1. you put yourself in a court you do not belong the court can reclassify you if on papers it appears you belong in another court. Can also be reclassified if the other side brings a motion (a notice motion) and points out that the amended complaint or such changes the classification. 
ii. Add up whatever P is claiming and the value of any counterclaims. It is the AGGREGATE value that determines which court you are in. 
1. Ex: P is seeking $15k on a COA, and D files counterclaim seeking $15k it becomes an unlimited civil case because when you add those together get to $30k. 

iii. Effect of multiple claims is that the entire case is either limited or unlimited.
iv. Hypotheticals:  
1. P asserts 3 separate claims against D – one for 12k, one for 8k, and one for 6k: When you aggregate all of the claims you end up in unlimited. 
2. P-1 asserts a claim of 26k against D and P-2 asserts a claim of 14k against D in the same case: Unlimited because of the aggregate. The fact that P2 is in the same case as P1 puts you over the amount  
3. P sued D for 20k in a limited civil case. D files a cross-complaint against P for 26k: Now belong in unlimited because these are going to be aggregated. Have $46k at issue. 
4. P sued D for 26k in an unlimited civil case. D filed a cross-complaint for 12k: Court will not reclassify. Does not change. 
13. (Detour) DIFFERENCE FED OR STATE LITIGATION:
a. Federal Judges v. State Judges 
i. Federal judges are life time appointees.

ii. Most state court judges either run for their seat or are appt. by the governor and they have 6 year terms. At the end of the 6 years they have to reapply. Retention rates are pretty high, around 70%. If they are challenged it ends up on the ballot. Pretty rare that state judge is removed, but they are more politically astute than Fed judges. 
iii. Court of Appeals and Supreme Court judges have 12 years and are they are either retained or they or not. 
iv. Because they are subject to removal or election they tend to be more cautious than federal judges because the electoral is watching them.
b. Complicated Cases: Federal cases tend to be more complicated than state.
c. Strictness of Rules CP Rules
i. Federal rules are stricter in terms of time frames. Gives us less time to act. But there are fewer FRCP rules and they are more generally focused.

ii. In CA pretty much have 30 days to do pretty much anything. In Fed courts its usually 10 or 20 days. Many things in fed. system are usually already dictated by statute or rule. Federal courts have a tighter rein and restraint over whats going on. 
d. Jury Pools
i. Each superior court has its own group of jurors they can call upon.
ii. Federal courts, the juries tend to be more urban and sophisticated than state court juries. 
iii. State court juries have a jury pool per county and tends to be more rural.

e. Timing: Fed cases move faster, for practical reasons, faster time frames and less discovery. More civil than state court. 

14. Part 2(D) VENUE: LOCATION : some meaningful connection between the incident and where it occurs 
a. Basic idea :  In a federal ct, we lay venue in an appropriate federal district. For laying venue in state ct, you look for an appropriate county.
b. P choses the location they are going to sue in. They are the master of the complaint. 
i. In fed court, the proper venue exists in whatever the federal district is where the event takes place. 
ii. In CA under state law you are looking at the county where the event takes place or where the other elements of venue take place. 
c. Local actions: any claim that relates to real property. The venue is the county in which the property is located. 
d. If it’s not local action, it’s a transitory action: Proper venue depends on a number of circumstances. There may be more than one venue that would be acceptable. 
i. Venue is appropriate in any county where they D resides.  
ii. Also appropriate in a K action in any county where the K was entered or performed, or where it was breached or where liability arose as a result of the breach. 
iii. Personal injury = venue is appropriate where D is located and where the personal injury occurred. 
iv. If D is corporation the venue is ok where D has their principle place of business, or can use any of the K rules if a corporation. 
v. If D’s are not residents of CA then venue is appropriate in any county in CA. (See venue statues). P. 41. CA Code 392 – 
e. Transfer of venue: 
i. Can move to transfer if county you are in is improper to begin with, but must do this initial response or waive the right to do so.
ii. D can move to change if there is a reasonable belief a fair trial cannot be had in that county
iii. Or can move to change if for convenience of evidence or jury 
iv. Or can move to change if there is no judge who can hear that case. 
v. Or can move to change if all of the parties agree to change venue. Like what is done in federal court with Forum non conveniens
f. 41-46 Venue Statutes 
i. CCP 392: RP actions—where property is located

ii. CCP 395.5: K case v. “‘corporation or association”
g. Hypotheticals You represent plaintiff, must decide venue:
i. Woman hurt in accident when man hits her with his car: Can sue wherever D lives or wherever the accident occurred. May be same or different county.
ii. Wife died in the accident:  Same as prior answer. Even if moved to another county and she dies in the hospital, it would still be the location of the accident. 
iii. Husband and wife have a restaurant in Los Angeles, they want to sue supplier of restaurant fixtures for breach of contract. H and W went to Orange County to sign contract, where supplier is headquartered: LA is appropriate venue bc that is where breach likely occurred, it is where there is arguably performance. OC is appropriate bc its where D resides, it’s the principle place of business, its where the K was signed.
h. CCP 396b:
i. Sub (a): case can proceed in “wrong” court if defendant does not object and/or move for change of venue so long as there is subject matter jurisdiction
ii. Can proceed in county where venue is improper so long as the case is in the appropriate court. 
i. CCP 397: factors re motion for change of (a) Improper court (b)Fairness
15. Part 2(E): STANDING and Related Ideas:  
a. Standing:  Plaintiff has to be personally aggrieved (p. 49.) State and federal rules are the same. 
b. Standing relates to making sure that whoever is in the court has the right to be there because they are the party who was injured. 
c. Have to have injury to your interest and rights. Your injury has to be immediate be substantial and be worth something. 
d. Always want to ask would your P have possessed the right or thing at issue had the accident or breach not occurred. 
e. 49   Standing Rules of Thumb
i. Real Party in Interest-CCP 367: the person who has the right to sue per applicable law—and in whose name every action must be prosecuted (even if they aren’t the aggrieved).They have been recognized by the law as the person who’s name under which the lawsuit should be brought. (Always make sure you are suing the real party in interest).
1. Ex: when someone is suing a gov’t entity, have to sue the person ultimately responsible for the branch or the agency. That person’s name has to be included. Often not the actual person who comes forward and defends that claim. Usually someone else has standing. Must include the real party in interest no matter what or case will be kicked out for not naming them. 
2. Idea is making sure that then when decisions are made the parties are held accountable, they are the person who has to make sure follow up is done. 
ii. Capacity to Sue CCP 372:  IN UNIT ONE FOLDER-TWEN: Capacity to sue: comes up when the person being sued, or suing is someone who lacks either the mental or legal capacity (minor) to sue. 
1. Minors need a guardian ad litem. Someone appointed to act on their behalf. 
2. A minor, 12 or older may appear in court without a GAL for the purpose of a request of injunction or TRO in relation to harassment. 
3. P. 50-51 GAL forms to ask for the appt of a guardian. Often done at the outset of any legal proceeding involving a minor.
4. For emancipation cases it depends on the basis for the emancipation whether or not a GAL is necessary. 
5. You can represent someone and be there GAL at the same time. (very common in immigration cases). 
6. Hypothetical: 16 year old kid comes into office.  Has a part-time job after school.  Manager harassing her, may force himself on her physically.  No family member accompanies, embarrassed. Question does she need a GAL? No. wouldn’t need the GAL to go to court. 
16. Part 2(F)VIX. JOINDER 
a. JOINDER STATUTES ON TWEN UNIT ONE FOLDER
b. Who to sue and how many people to sue (who do we want to join). How many plaintiffs to bring with you. Need to examine who has potential claim and liabilities to the situation at hand. Make sure if someone is indispensable they are brought in at that moment. If they are not indispensable decide if they should be brought in.

c. Permissive Joinder—Plaintiffs can join together in the same case:  CCP 378 (statute on twen) (cross complaint against co-parties). 
i. Same as federal cross-claim. May be filed any time before set a trial date.
ii. Multiple Ps can join in the same case so long as the relief they are seeking arises from the same transaction, occurrence as underlying dispute, and/or the claim involved the same piece of property, and/or common facts based on same occurrence. 
iii. Ps do not have to join together, they can separately sue defendant if they so choose to do so. 

iv. All Ps do not have to have exact same claim of right as long as the other elements are met. 
v. Jointly, severally or alternatively assert a right to relief if claims arises from the same transaction, occurrence AND any question of fact or law common to all will arise in the action underlying dispute; OR They have a claim/right/interest adverse to the defendant in the property or controversy of the action.
vi. All plaintiffs do not have to be interested in every claim in the action and judgment will be given to each plaintiff in accord with what their entitlement. 
vii. It is NEVER compulsory. – may assert it here or in another separate suit. 
viii. Permissive = party being brought in could be sued separately. To qualify for permissive, the dispute or claim must arise out of the same transaction as the underlying dispute. 
d. Permissive Joinder—Defendants CCP 379 (on twen)
i. Situation where one P wants to bring in multiple Ds.
ii. Same as federal impleader, third-party complaint. May be filed anytime before the ct has set a trial date.
iii. Case is arising from the same transaction or occurrence as against any or all of the Ds, so long as the occurrence is related to the Ds role, ownership, or cause and they can be held jointly or severally liable. 
iv. P could decide to sue the Ds separately
v. Same elements as permissive joinder for plaintiffs as in CCP 378(a).  And if plaintiff is in doubt as to whom is the proper defendant—then all may be join all (CCP 379(c)). 
1. Difference from federal the right to join the Third Party D is broader in state ct. It works not just for indemnity or contribution, but for any claim that the TPD is liable on the underlying case, if it arises from the same Transaction/Occurrence as the claim against the defending party, or involves an interest in the controversy which is the basis of the underlying claim.
vi. It is NEVER compulsory. The party may assert it here as a cross-complaint or may sue in a separate case.
vii. The TPD in an impleader cross-complaint may raise defenses that the defending party could have raised against the P.
e. Compulsory joinder: CCP 389; 
i. Cross complaint by defendant v. plaintiff is compulsory only if related to the case-in-chief and complete relief cannot be granted unless everyone is joined. 
ii. Where the item at issue is being claimed or owned by more than one party and that party has to be brought into the action as CoP or CoD because if they are not brought in complete relief cannot be given by a court. Has to be joined in if without that person relief cannot really be granted. 
1. e.g., quiet title, complaint re property held by more than one person/entity.   
iii. (a) A person shall be joined as a party in the action if 
1. (1) in his absence complete relief cannot be accorded among those already parties or 
2. (2) he claims an interest relating to the subject of the action and is so situated that the disposition of the action in his absence may 
a. (i) as a practical matter impair or impede his ability to protect that interest or 
b. (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of his claimed interest. If he has not been so joined, the court shall order that he be made a party.
iv. (b) If a person as described cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed without prejudice, the absent person being thus regarded as indispensable.
v. If the necessary party cannot be brought in, the court will dismiss the case without prejudice. 
vi. CCP 379.5: When parties have been joined under Section 378 or 379, the court may make such orders as may appear just to prevent any party from being embarrassed, delayed, or put to undue expense, and may order separate trials or make such other order as the interests of justice may require should be in the case

1. Court has discretion here to break cases apart if there is cause to do so. Court gets last say. 

C. UNIT 2: 

17. PART 1: BRINGING THE ACTION (“THE LAWSUIT”)
18. Part 1(A) Drafting the Complaint: Verified / Unverified—SAMPLE
a. A complaint is a document used to start civil suit against another party. 
b. Statute 425.10 (p. 30 Tab 2) tells us what has to be inside each complaint. Each complaint or cross-complaint. P. 29
c. Pleadings encompasses complaints demurrers, answers, and cross-complaints. 
d. 422.30 = what goes on the cover of the pleading. 
e. 422.40 = party names to be included in the pleading. (after initial pleading you can use at short title for all of the names). 
f. 1-12 / [Model: Complaint]   (civil complaint)People of the State of Calif. v. Trevor Law Group (Unverified) http://ag.ca.gov/newsalerts/cms03/03-021.pdf 
g. 13-28   Sterling v. Stiviano  (Verified) https://www.scribd.com/doc/220823560/Vanessa-Stiviano-Lawsuit
h. Strategy point--Does the law firm have sample complaints you can look at it—get those off your data base and use them as a starting point?

i. Lis Pendens: for when real property is involved. File a notice of Lis Pendens. P. 32 (tab 2). Filed in the court and with the county reporter, and effectively places a cloud on the title of the property.  Creates a notice of pendency of an action. Want to do this so if someone tries to sell property out from under you so that when the next owner tries to record there is a cloud on the title so they do not take the property free and clear.
i. 32   (Cal. Code Civ. Proc. § 405.20-.24) [Lis Pendens]   http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=4.5.&part=2.&chapter=1.&article= 

j. Inside the Complaint: use pleading paper and number the paragraphs. 
i. 30 CCP 425.10 
ii. Caption pages: (Pp. 40 and 52)  
1. Identify the lawyers, parties, pleading paper, file stamps
a. Name all the parties on the caption page but then after can put et al. 
2. Identify Capacity to sue: “an individual” / “a [California] corporation” on caption page

3. If suing on behalf of a minor, other person who lacks capacity—then file the Guardian ad litem form (See Tab. 50-51). Include this information in the party identification area. 

4. Contains names of parties, and the counsel on pleading paper. Pleading paper makes it easier to locate stuff in the document. The attorney doing the heavy lifting in the case will be the one with their bar number listed. 
5. Have to identify what the document is. 
6. Blank area is for the court to stamp it. 
7. Each paragraph of complaint is numbered.
8. Always want to bring a file copy and a conformed copy. 
iii. 36   (Cal. R. of Ct. 2.100-2.119)    [Requirements for Papers] http://www.courtinfo.ca.gov/cms/rules/index.cfm?title=two&linkid=rule2_100
iv. 29   (Cal. Code Civ. Proc. §§ 422.30, 422.40) [Pleadings]   http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=6.&part=2.&chapter=1.&article= 
v. Intro: See it 1-2 and 13-14.
1. Parties Section: Announces/Identifies who the parties are. Identifies location of incident.
2.  “Does”: in case you need to add someone later. Usually put Does 1-50. Suing protects against the SOL. Preserves the claim and the time for anyone you have yet to discover.  (have paragraph in the intro/background section about the Does). Section 474 is the DOE statute, that authorizes alleging DOES. 
a. Allows you to sub in real named defendants if there are other people who should be held responsible that were unknown at the time of the complaint. Can just put right into the complaint as if they had been named because included DOES.
3. Want a paragraph that alleges all Ds are working together. The “Agency” paragraph, in case it comes to light they were all working together. It makes everyone on the hook for everything. 
4. Establish Jurx and venue
vi. Background Section: begins to tell the story, sets the stage for causes of action that follow, describe where and when the events giving rise to the claims occurred.
vii. Common Facts / Causes of Action (CCP 425.10): First couple of paragraphs should affectively allege the underlying complaints. Give the background story. The common facts that go with most of the causes of action. Describe what happened. The allegations you are alleging are not legal conclusions or pieces of evidence. They are ultimate facts. For ultimate facts want to make sure are just pleading the facts that underlie the claim without reference to individual pieces of evidence. See example below for pleading practice of ultimate facts. 
1. PLEAD ULTIMATE FACTS -- “FACT PLEADING” : can assert them with some generality. But some things must be plead with particularity (see below)
2. In California must allege “Ultimate facts for each cause of action” 
a. Qwirk:  In California these things must be pleaded with particularity: circumstances constituting fraud, civil conspiracy, tortious breach of K, unfair business practices, and product liability claims among multiple Ds resulting from exposure to toxins. With certain COAs “Less Particularity” is allowed (because all of the info would be in the hands of the D) where the defendants would have special knowledge of the claim exclusively in their possession. 
3. (PLEADING) Distinguishing “ultimate facts” from “evidence” or “conclusions
a.  “Ultimate facts” are those that raise the issues on which the right to recover depends: i.e., the essential elements of the cause of action. Allegations of unnecessary details are objectionable as “evidentiary” pleading; whereas generalized arguments are objectionable as “legal conclusions”
4. Example: complaint in personal injury case alleges: (1) defendant drove his car immediately after having consumed a fifth of vodka; (2) defendant drove while under the influence of alcohol; and (3) defendant drove in violation of California drunk driving law.  
a. Allegation (1) is objectionable as “evidentiary” matter; because it is actually asserting a piece of evidence. i.e. the fifth of vodka. That’s improper. (3) is a “legal conclusion”; Concluding he violated the law. While (2) is the ultimate fact.  Consequence of improper fact pleading: Failure to plead ultimate facts subjects the complaint to demurrer for “failure to state facts constituting a cause of action.” Does not say how much alcohol doesn’t say what law is violated just alleges the ultimate facts. 
5. COMPARE FED: FRCP—short and plain statement of the claim showing entitlement to relief and a demand for relief— Called “NOTICE PLEADING.” The allegations tend to be more broad with less particularity in federal court. 
6. Called: “Causes of action” (CA) and “claims”  (Fed) 
7. Layout/formatting. Under title of cause of action identify the defendants it is pled against.  
8. Incorporation paragraphs is always the most important begin with it; incorporate the facts (or allegations) that are relevant to your claims or everything.
9. Cause of action: each COA has to be separately identified. Very first paragraph under each COA should have the “incorporation language,” so do not have to restate all of the COAs. Each COA should have separate paragraphs that allege the element of that particular COA and the ultimate facts that go to that element. 
a. Paragraphs should lay out each element of the causes of action- pp. 16-17. Compare your facts to the jury instructions to make sure each element is there. Make sure there is a paragraph on each element as listed in the jury instructions. The CACI instructions 
10. Cross-Complaint-where Defendant files it own action
viii. Prayer: Judgment for & against/ Costs/ All Other Relief: section where ask exactly what you want with respect to each cause of action
1. most COAs if you know the amount at issue it should be in your complaint, but in some COAs you should not include the amount such as: wrongful death. Through in costs and attorneys fees regardless even if not going to get it. Through in catch all for any other relief court wants to give.  

k. Statement of Damages
i. This what a defendant asks for when the pleadings don’t alleged the amount of the damage.  SEE CCP 425.11 Plaintiff must complete this—see example wrongful death/PI case
ii. D is entitled to ask what the pain and suffering is, because it allows D to decide what they want to do with the case. If they ask have to come up with it. 

iii. Before P can seek a default for a non-appearing defendant, they must serve a statement of damages on a D who never appeared. (See 425.11(c)). P has to serve them the way the initial complaint was supposed to be served. Reason for this is that some people do not fight the complaint. Statement of damages must be filed prior to seeking a default judgment. 
iv. Can amend your statement of damages
v. 30, 39-40   (Cal. Code Civ. Proc. §§ 425.10, 425.11(b), 425.115) [Statement of Damages]
vi. http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CCP&sectionNum=425.11.
vii. http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CCP&sectionNum=425.115
viii. 42-43   [Model: Statement of Damages]   http://www.courtinfo.ca.gov/forms/documents/civ050.pdf 
l. Verified vs. Unverified 
i. Unverified p. 1-12= everything is plead on information and belief. Stuff they hope they are going to prove. 
1. If it is unverified complaint, D can just deny in their answer.
ii. Verified p. 13: Client attests to personal knowledge of the contents of the complaint. The things that P has alleged in the complaint are actually true. Only a client can verify a complaint. Lawyers cannot or they become a witness. Clients must sign a verification. Become locked in to what you say if you verify the complaint. 
1. In a case with a verified complaint, the response has to be verified. If you have to verify the answer, you have to go through each paragraph, each allegation and say whether it is true or not. Its strategic. You are locked into what you said, but so is the D. 
2. Might use this to get an early settlement. Significantly more expensive and more burdensome. Think about can we verify, should we, and the consequences of doing so. 
3. 44-45-   (Cal. Code Civ. Proc. § 446) [Verifying Pleadings]   http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CCP&sectionNum=446. 
19. Part 1(B)SERVICE 
a. Have 60 days as a P from the time you filed the complaint to serve all of the Ds. If you don’t serve all of the Ds in this time, nothing may happen or judge may call P in.

b. What Is Served with the Complaint:
i. Items to be served with Complaint are civil cover sheet and summons. 
ii. Have to fill out a Civil Cover sheet (a form prescribed by the judicial counsel.) 
1. Civil Cover sheet directs, gets filed with the court, and helps the court manage the complaint.

2. Bring this with your complaint when you are going to file it. This sheet indicates what type of case you have and what court you should be in. 
3. 46  (Cal. R. of Ct. 3.220) [Civil Case Cover Sheet] 
4. 47-48   [Model: Civil Case Cover Sheet] 
iii. In addition to complaint and civil cover sheet, must have a summons: Summons = document given to D which apprises them that they are being sued. 
1. 49-51   [Model: Summons]  http://www.courtinfo.ca.gov/forms/documents/sum100.pdf  
2. Summons has a proof of service with it. Everything you are going to serve on other party has to have a proof of service. A person serving the summons must complete the proof of service and return it on your behalf. 
3. Proof of Service RULES AND FORMS:
a. 50-51   [Model: Proof of Service of Process—for Summons] http://www.courtinfo.ca.gov/forms/documents/pos010.pdf 
b. 62-64   [Model: Proof of Service - Civil] http://www.courtinfo.ca.gov/forms/documents/pos040.pdf 
iv. If there are a lot of cases against one party in more than one county asked then to “coordinate” or if it is more than one case against same party in same county to “consolidate”—see bottom of civil cover sheet.
c. 4 types of service: personal/direct, substitute, by mail, by publication
i. 52-54   (Cal. Code Civ. Proc. §§ 415.10 through 415.95)  [Serving Process]http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=5.&part=2.&chapter=4.&article=3. 
ii. 1) Personal Service: (no additional time for response using personal service outside of statutory response time). 
1. Direct service CCP 415.10 where the person serving, who is not a party to the case, a process server (not the lawyer), actually hands the civil cover sheet, the summons and complaint to the person named in the complaint. 
2. Personal direct is same for fed and state
iii. 2) Substitute—CCP 415.20 Sub service = serving the complaint on someone who is not named defendant. Cant rely on substitute service until you’ve made some effort to serve the person directly. You can do sub service at and to: 
1. Home 8am-6pm: (Also when/where you can do direct)
a. A resident of the home
b. Person must be over 18 years old.
c. Tell the person what it is—Complaint
d. Then you have to also mail the whole package in the first-class mail to the person being sued, and then service will be considered complete 10 days after mailing.  (not 10 days after the substitute service.) (this date begins the clock for the other side to respond). 
2. Office:  9am-5pm (Also when/where you can do direct).
a. Over 18
b. Serve the person apparently in charge of the office.
c. Tell the person what it is

d. Then you have to also mail the whole package in the first class mail to the person being sued, and then service will be considered complete 10 days after mailing.  (not 10 days after the substitute service.)
3. STATE v. FED differences for Substitute Service.
a. FED: (looser standards for substitute service)
i. Process is left with D’s butler at D’s summer home. OK if:
ii. D’s usual abode
iii. Serve someone of suitable age and discretion who resides there.
b. STATE: 
i. CA’s requirement is different from federal law--Can only use substituted service to serve an individual if personal service cannot with reasonable diligence be had, after making reasonable efforts to serve in person.
ii. Must be made at D’s usual abode or mailing address
iii. Must be left with a competent member of the household who is at least 18
iv. That person must be informed of the contents; and
v. Process must also be mailed by first-class mail, postage prepaid to D.
vi. Such substituted service is deemed effective 10 days after the mailing.
iv. Person doing the Service in direct or Substitute: The person who does the service must be older than 18, cannot be a party to the suit, and should not be the lawyer.

 
v. 3) Service by Mail—CCP 415.30 
1. First class mail: Have to serve the entire package and have to send and acknowledgement of receipt of service. It is something else that has to be sent with the case cover, the summons and the complaint. The party receiving the complaint, the D, has 20 days to return the notice of acknowledgement, and the date they return that is the date the service is deemed complete. If D gets served by mail, has more time to respond. If you are action to get case moving, you do not want to serve by mail 
2. When you serve any document by mail it adds 5 days. (1013(a)).  If under the statute the party has 30 days to act, they actually have 35 days to respond. And that is if the mailing address is within CA. 10 extra days if the place of mailing is outside CA. 20 extra days if the place of mailing is outside the US. 
a. D has 20 days to return the notice of acknowledgement then the clock of 35 days to respond starts. 
3. Notice and Acknowledgement 55   [Model: Notice and Acknowledgement] 
4. If you serve electronically they get 2 extra days on top of the statutory response time. But other side has to agree to accept electronic service if not going to do mail. 
a. 71-77   (Cal. Code Civ. Proc. §§ 1010-1014) [Electronic, Fax, and Express Mail Filing & Serving] 

vi. Detour Additional Methods of Service:  After the complaint has been properly served, then other filings and papers can be served using additional methods, including fax, overnight mail and e-mail.  CCP 1013 = case is underway. Things served after initial service.

1. If using standard US first class mail to serve, service is deemed complete at mailing but time to act extended 5 calendar days after mailing (so Ds actually have 35 days); 10 calendar days if out of State but in the US; and 20 calendars if out of the US.

2. 2.  If using overnight mail service deemed complete at mailing but time to act upon it extended by 2 court days.

3. If serving by fax or e-mail—other side must agree in writing to it; and service deemed complete at transmission but time to act upon it extended by 2 court days.  

vii. 4) Publication: CCP415.50:  p. 54, tab 2
1. Publication notices. Have to submit it to a paper that is in whatever community the person is likely to see it to give the party being sued actual notice. Have to file affidavit with the court that you have tried every other way if you are doing it this way. It is truly the last resort for serving someone. 
d. There are some things that do not get filed with the court. 
i. 67-68   (Cal. R. of Ct. 3.250)  [Papers Not Filed with the Court] http://www.courtinfo.ca.gov/cms/rules/index.cfm?title=three&linkid=rule3_250 
e. Timing Rules 
i. 65-66   (Cal. R. of Ct. 3.110) [Times and Deadlines] http://www.courtinfo.ca.gov/cms/rules/index.cfm?title=three&linkid=rule3_110 
ii. 69-70   (Cal. Code Civ. Proc. § 1005(b)&(c))  [Deadlines for Filing & Serving Papers] http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CCP&sectionNum=1005. 
20. Part 2: CASE IS UNDERWAY:
21. Part 2(A): OPTIONS FOR ATTACKING THE PLEADINGS—“Motion Sickness” (6.5 ways of responding to a complaint)
a. Have to consider in which order you want to use these 6.5 ways. They are listed below in the order that they should be considered. 
b. Plaintiff has 60 days after filing the complaint to serve all defendants.
c. 78-79   (Cal. Code Civ. Proc. § 430.10 (Contains the 6.5 options)) [Options for Objecting to Pleadings] 
d. After you have been served you have 30 days after you receive the complaint to do something—one of the 6.5 things below.  You consider them in a certain order; otherwise you might end up waiving one of them.  You can always ask the otherside to give you an additional 15 days to do one of these things.  CRC 3.110 (d), vol . tab 2p. 65
e. Motion to Quash (use em or lose em): service is bad either because the methods of service did not comply with the statute, in which case re-service is the remedy; or the court does not have personal jurisdiction of the named defendant. (if don’t assert at first opportunity it will be deemed waived). Remedy for this one is a do-over. Only do this if you think it will make the complaint go away, if not this expensive and somewhat pointless. If you can’t make the complaint go away don’t bother with this.) 
i. So you can file this motion to “squash” the service.  
ii. If court grants this, it is going to tell the other side to try again. It does not preserve the SOL in all instances. Sometimes if you file this the other side goes away. 
iii. However, If you do this other party gets second chance to fix complaint, so best course of action is to call other side and tell them to fix the service or you will file motion to quash. 
iv. D has to raise this in his/her first response or it will be waived. That is why this should be considered first when responding. Typically have 30 days plus any time added on from the method of service to bring a motion to quash. 
v. 80-82   (Cal. Code Civ. Proc. § 418.10)   [Quash Service] 

f. 2) Motion to Transfer: change venue (use em or lose em)—wrong place, wrong county—have to bring this before you demurrer or strike. 
i. Have to bring this right away in first response, if do not the court will assume you’ve waived this. 
ii. If court grants this motion to transfer, then the other party can now bring the case in whatever the new venue is. 
iii. You must “meet and confer” with opposing counsel before bringing this motion. Courts want you to resolve things on your own. Saves money, time and relationships.
iv. If you win it gets moved, and you get 30 days to further respond; if you lose you get 30 days.
v. 83   (Cal. R. of Ct  3.1326)   [Transfer/ Change of Venue] http://www.courtinfo.ca.gov/cms/rules/index.cfm?title=three&linkid=rule3_1326 
vi. (Cal. Code Civ. Proc. § 392)  [Transfer/ Venue] on TWEN Unit 1 folder http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=4.&part=2.&chapter=1.&article=
g. 3) Removal: Not a motion; this is the right to remove to Federal Court if you have federal court jurisdiction. 
i. If the other side doesn’t like it then they have to file a Motion to Remand in fed court to return the case to state court. You are not required to meet and confer before you remove.  
ii. A right you have if your case could have been brought in federal court originally. 
iii. Must file notice of removal in federal and state court, in addition to that must file in the federal court a notice of interested parties. Purpose of this is to apprise the federal court of everyone involved in the case, in case the federal judge has to remove himself. 
1. You must file Notice of Removal (Vol I, pp. 115-117) and Notice of Interested Parties in Federal court. This is required because it allows the federal court to easily determine if there is diversity jurx and to help the judge figure out whether he should recuse himself, unique to federal court. 
2. Sometimes people will remove even when they don’t have a right to be there and it is the task of the federal court to determine if they should be there or not. 
iv. If you are not going to file a Motion to Dismiss, then consider filing an Answer in State Court before you remove because in state court you can file a 1 paragraph general denial as your answer.  In contrast Federal Court answers require that you respond to the complaint paragraph by paragraph-more expensive and time consuming!!  

1. In fed court have to verify your answer (have to accept or deny). If you not going to try to get rid of the case early on, do your answer at the time you are filing to remove. 

2. Also remember in Federal Court in general you only have 21 days to answer, and if you remove depending on when the complaint was served, you may have only 7 days to answer.

3. Can remove after you file your answer in state court. 
v. 84   (Cal. Code Civ. Proc. § 430.90) [Removal — California State Rule of Procedure] 
vi. 85 (Fed. R. Civ. P. 81(c)(2) (A-C)) [Removal — Federal Rule of Procedure] https://www.law.cornell.edu/rules/frcp/rule_81 
vii. 86-88   [Model: Removal: Notice of Removal ]  (For Federal Court) 
viii. 89  [Model: Removal: Notice of Interested Parties] (For Federal Court)
ix. 90-91   [Model: Removal: Notice to State Court and to Adverse Party of Removal to Federal Court]
h. 4(a) Motion to Dismiss (FED-12(B)(6)) in State Court called a “DEMURRER” (a “pleading”, not a motion under California law) 
i. Can get demurrer if (430.10):
1. Complaint does not State a cause of action as a matter of law or plaintiff is ineligible (minor); or there was failure to exhaust administrative remedies or lack of standing or jurisdiction; or it is a recognized legal COA but as a matter of law they can’t state it under the undisputed facts–Example—statute of limitations. It is a COA that won’t give P any remedies
ii. Can only dismiss once without prejudice once.
iii. If you lose a demurrer then you have 10 days to answer. You can ask for more than 10 days—the court can give you up to 30 additional days.  
1. Courts will often give 1-3 opportunities to amend before they say the demurrers is sustained without leave to amend. 
iv. Because Demurrer’s are pleadings not motions they are either “sustained” (defendant wins) or “overruled” (plaintiff wins).  They are not “granted” or “denied.” 
v. Demurrer CCP 430.41—require a “meet and confer” before you bring it, and whoever loses has to pay monetary sanctions, unless you can bring a substantial justification. Can demurrer to all of the COAs or just some of the COAs 
vi. McKenney v. Purepac Pharm. Co. (2008) 167 Cal.App.4th 72  (DEMURRER): 
vii. 92-93  (Cal. R. of Ct.  3.1320)   [Demurrers] 
viii. 94-95   (Cal. Code Civ. Proc. §§ 430.10 et seq.)  [Demurrer] \
ix. 96-117   (Model: Demurrer # 1) Pirozzi v. The Upper Deck Co., Inc., et al.  
x. 118-138   (Model: Demurrer # 2) Tornquist Machinery Co. v. Star CNC Machine Tool Corp., et al 
i. DETOUR RE:  AMENDING COMPLAINTS:  
i. Usually leave to amend is given to allow them another chance to state a claim. Complaint is dead, but get 10 days to amend.
ii. P has a right to amend before D files an answer or demurrer. Do not have to ask for permission can do it any time. If you have already served the D, you have to serve the new amended complaint again. Could conceivably serve them in any of the ways but should likely serve them the regular way. 
iii. After a demurrer has been filed or D has answered then the P needs to get permission to amend.
1. Any party can seek leave to amend anytime. It will be granted unless there is delay or prejudice.
iv. Can amend the complaint to conform to evidence either during with court’s permission or after the trial. 
v. After sustaining a demurrer or granting a motion to strike, the court will usually do so with leave to amend. This allows P to try again. lf the court sustains a demurrer or grants a motion to strike without leave to amend, P cannot try again.
vi. Relation back is available to add new claims after the SoL has run, but only if the new claim relates to the same general facts as originally alleged. If you can connect your COA to old the ones factually then the SOL will be deemed to have been held in check as to the original complaint. 
1. Relation back to change a Defendant after the SoL has run is OK If there was a misnomer. (P sued the wrong D but the right D knew about it)
2. Relation back and fictitious Ds (DOES) OK if:
a. Original complaint was filed before the SoL ran and contained charging allegations against the fictitious Ds
b. P was genuinely ignorant of the identity of the Doe Ds; AND
c. P pleaded that ignorance in the original complaint.
3. If P substitutes true defendants within 3 years of filing, it relates back.
j. 4(b) Motion to strike certain portions of the complaint: improper, false, irrelevant, not in accord with California law.
i. Note:  difference between demurrer and motion to strike:  Demurrer tests the legal sufficiency of the allegations of the complaint while a motion to strike asserts that the pleading is not in conformity with the law.

ii. [NOTE:  If you bring both a motion to Strike and Demurrer then you must file both of them at same time]
iii. If you win, it is struck and then 10 days to answer

iv. If you lose, then 10 days to answer.

v. Bartling v. Glendale Adventist Med. C. (1986) 184 Cal.App.3d 961 (MOTIONS TO STRIKE & DEMURRERS): Gives good example of motion to strike and demurrers. A wrongful “keeping alive case.” The Ds moved to strike that the Ds caused the P humiliation etc. The court struck that section because that particular kind of injury dies with the person. The court excised that out. Demurrer will wipe out entire complaint or entire COA, motion to strike will take out certain portions of COA or complaint. 
vi. 139   (Cal. R. of Ct.  3.1322)   [Motions to Strike] 
vii. 140-141    (Cal. Code Civ. Proc. §§ 435-436)  [Motion to Strike] 
viii. 142-148  [Model: Motion to Strike]  Kim v. Smith  http://legalmission.org/samples/01-Motion-to-Strike.pdf 
k. 5) Anti-SLAPP Motion: The type of motion that D brings when she believes the complaint has been brought to silence the D and the D believes they have been involved in something that is a first amendment protected action. 
i. If a person is engaged in participating in the public that includes free speech or anti-government case, and is sued, the suing party must come in and make out a prima facie case against the D before this can move forward. So instead of answering D can file anti-slapp. Then P has to show they have genuine claim and a likelihood of success against D. If they can’t show this then their case is dismissed. 
ii. The idea is that “Strategic Litigation Against Public Participation” IT IS A FORM OF MOTION TO STRIKE.
iii. The kinds of acts of defendant that Anti-SLAPP applies to are described in 425.16(e)
iv. Role in “Civil” litigation: Helps disincentive litigation harassment
v. 149-150   (Cal. Code Civ. Proc. § 425.16-.18)  [Anti-SLAPP Motion] http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=6.&part=2.&chapter=2.&article=1. 
l. IF YOU CAN’T GET RID OF THE COMPLAINT BASED ON:  (1) Quash; (2) Transfer; (3) Removal; (4) Demurrer/Strike; (5) SLAPP  Then you MUST Answer

m. 6) ANSWER:  how you answer depends in part on how much detail you need to include, if the complaint was verified or unverified. 
i. Unverified Complaint—then you answer in one sentence—“General Denial” p. 155 – 163. 
1. Because the complaint is unverified the complaint can be a general denial. After deny, then can list affirmative defenses. 
ii. If Verified Complaint—then you have to respond paragraph by paragraph and the answer has to be verified—but can do it on info and belief.  (YOU ALSO DO THIS IN FEDERAL COMPLAINTS); see Vol. 1 pp. 13-28. (P.164-168) 
1. Answer to each paragraph one by one. Have to admit or deny to every single paragraph in complaint. 
iii. AND then, after respond to allegations, you include you “Affirmative Defenses”. (examples start p. 157)
1. Have to make sure you plead your affirmative defenses because if you not you lose them. But other side can move to strike your affirmative defenses but still better to be over inclusive. 
2. Failure to state a claim is always the first affirmative defense that should be included
3. TORT:
a. Contributory Negligence, Statute of limitations, Assumption of Risk, Set-Off
4. BOK (breach of K):  

a. Statute of limitations, Waiver, Mitigation of Damages, Lack of Consideration
5. EQUITABLE:
a. Estoppel, Laches-(similar to statute of limitations)—means you wanted too long to ask for the court’s intervention, Unclean Hands, Performance
iv. Answer should ask that the plaintiff take nothing etc. and whatever relief the court deems just and proper. The defendant cannot ask for affirmative relief  (i.e., an award of damages—if the defendant wants to recover damages or wants some affirmative relief based on the same occurrence or transaction as at issue in the complaint, then the defendant must file a cross-complaint.)   
n. 6.5 File a Cross Complaint: suing the person who sued you and now all the original rules on pleading and service fall onto you and the original P gets to do one of the 6 things to respond to the complaint. 
i. Note: the difference between Compulsory and Permissive: 
1. Compulsory:  Defendant’s claim against Plaintiff and arises out of the same transaction and occurrence as plaintiff’s lawsuit—required to completely resolve the underlying claim (CCP426.30)  
a. Suing someone who is suing the plaintiff out of the same transaction or occurrence and it cannot rationally be brought as a separate lawsuit against the plaintiff. Cant resolve the case without this claim. 
2. Permissive:  Defendant’s claim is against Plaintiff but unrelated to Plaintiff’s complaint.  Or Defendant claim is against a Co-defendant (or a 3rd Party brought in by cross-complaint) that arises out of the same transaction and occurrence as plaintiff’s lawsuit  (CCP 428.10)
o. Default / OSC : what happens when defendant does nothing after 30 days (or 35 after mailing) or 45 if you have given them an extension?   
i. There are phases to getting a default
1. Note: Entry of Default = the paper work you file with the clerk that essentially freezes the case at the phase. This is the first phase. (clerk) 
a. Stops the D from doing anything else, like answering or moving to strike. Once clerk has entered default you are in this weird holding pattern until a default judgment is filed. But it cuts off D’s right to appear. If D wants to appear after this has been entered D has to ask the court to relieve the default. 
2. v. Default Judgment (judge after prove-up). This is the second phase where you go back to the court and ask the judge for the default judgment. 

3. If the defendant does nothing and a default judgment is actually entered and the defendant wants to undue it, then you have to file a motion to set vacate or set-aside the default judgment.   CCP 473(b)  
a. To get relief you must show you defaulted because of Mistake, inadvertence, surprise or excusable neglect. 
b. You have six months to bring a 473(b) motion. 
c. There are statutes for undoing a default judgment, or entry of default, or setting aside a default judgment, but actually pretty difficult to do. 

4. Role in “Civil” litigation: the role of default litigation is finality. 
5. Engebretson & Co. v. Harrison (1981) 125 Cal.App.3d 436 (SERVICE AND DEFAULTS): about making sure that all of the steps toward default have been done in the appropriate order and that all of the notice has been given to D so they can decide if they want to appear or not. 
6. 177-178   (Cal. Code Civ. Proc. §§ 585(a), 585 (b), and 587)  [Default] 

7. 180-181   (Cal. Code Civ. Proc. § 473(b))  [Mistake, Inadvertence, Surprise, Excusable Neglect] 
8. 184-185   [Model: Motion to Vacate or Set Aside Default] 
22. Part 3: Law & Motion Practice
23. Part 3(A): In General Principles which apply to all motions, responses throughout the litigation in trial court—initial stages, discovery and pre-trial:
a. Preliminary Thoughts:  
i. You “file a motion,” and you “move” the court—you don’t “motion” the court— (do not write I move for summary judgment or I motion for summary judgment) 
ii. Keep in mind that three sets of rules may govern the prep, filing and service of motions, responses and replies—CRC, CCP AND LOCAL RULES
iii. any motion that you file if you are the moving party you have to file the notice of motion with your Points and Authorities. 

iv. 185-186   (Cal. R. of Ct.  3.1110)   [Law and  Motion]
v. 187-188   (Cal. R. of Ct.  3.1112)   [Forms of Motions]
b. All motions require that you file a Motion And Notice Of Motion 
i. Notice:  
1. First paragraph tells the other side: who, when, where and what: tells who the judge is, the location of the court, when the hearing is, who is appearing, and what the motion is. 
2. Second paragraph describes the grounds (legal or factual basis) of the motion
3. Third paragraph states what the motion is based on—papers, P&As, file, exhibits, all of the arguments. 
4. Exhibits, TOC, TOA and Notice don’t count in page limit
ii. Ps&As: Points and Authorities (comes after Notice)—“points” are your facts and arguments and “authorities” are the laws (cases and statutes) that you are relying upon to make your arguments.   Length:  15-15-10:  
1. Described Facts in Fact Statement must be admissible before you can insert them into a points and authorities, so you have to file a declaration or cite to depo.
2. Write the argument sections—apply facts to law and argue
3. Brief conclusion—for the foregoing reasons the court should do X….
4. Support factual assertions included in the Ps&As with:
a. Declarations:--solve the hearsay problem:  What is in a Declaration (if party) (AKA affidavit—non-party declaration): authenticating the validity of the attachments. Sign and verify under penalty of perjury. Put your declaration on top. Do that for any motion you are filing. 
b. Exhibitions and Attachments—it used to be that if you cited a case or statute that you had to include a copy of it. And if you failed to do that the court had the discretion not to consider it.  You should always attach a copy of an out of state authority no matter what.

c. Service:  & Counting Days: when filing a motion in superior court the first thing you do is get a hearing date. Call the clerk and say you want to file a motion and she/he will give you a hearing. Once you have a hearing date that starts the time from when you have to serve the papers, the opposition and the reply. 
i. Brief Service Rule: 16-9-5 Rule Opening brief filed/served 16 court days (like business days, but excludes court holidays) days before the hearing.  Have to serve the opening brief 16 days before the hearing (that is the last possible day you can serve it before the hearing). Opposition filed/served to 9 court days before the hearing; and reply-5 court days before the hearing. See CCP 1005 service by mail is calendar days.
d. Detour: (CCP 12 and CC 10)
i. Prospective Deadlines: (i.e., 30 calendar days to respond after service of a complaint) begin counting forward (the day of service is day 0) and last day must be business day.  
ii. Retropective:  (i.e., serve opening brief 16 court days before the hearing)  begin counting backwards (the day of the hearing is day 0), and day 16 must be a court day.
iii. TWIST:  If you mail then you must add 5 calendar days for mailing—so it is 16 court days plus 5 calendar days for Opening Brief (or 2 court days, if agreed, for fax or e-mail).  This timeframe would make the Opposition tough if you mail it because it has to be served 9 court days + 5 mailing before the hearing (basically gives you 1 day to prep the opposition), so to get more time then work on it and send to same day or overnight.  
e. The above principle governing Points and Authorities Applies also to Oppositions and Replies.
f. Before the Hearing – Day or so before contact the court to see if the court has issued a “Tentative Ruling”  -- may be posted on the website—so check this.
i. 197-202   [Model: Tentative Rulings--examples] 
ii. Most of the time the judge will ask the party that is going to lose on the tentative to speak first. If you are losing on the tentative you want as much time a possible to respond to that tentative. 
iii. When you get a tentative ruling that is against you want to go to the heart of why you are losing and speak directly to that. Keep discussion limited. 
iv. If you are winning don’t saying anything unless court asks you to respond. 
g. Case Management Conference:  
i. CMC must be held 180 days after complaint filed and 45 days notice must be provided for the CMC. This Date is generated the day you file your complaint. 
ii. Plaintiff must schedule a “meet n confer” 30 days before the CMC. The purpose is to develop the case management statement (CMS): See CRC 3.720-3.727
1. The CMS must be filed with the court 15 days before the CMC.
iii. 
At the CMC, the court will give you a trial date and discuss the issues with the parties in terms of discovery and trial
iv. Idea of the CMC is that if the court hasn’t already met all of you through early law and motion practice this a chance for the court to meet you and tell the court what the case is about. Supposed to meet and confer with the other side for this at least 30 days out. Court will set a trial date.  
v. 203-207   (Cal. R. of Ct. 3.720-3.730)   [Case Management Conference] 

D. UNIT 3 DISCOVERY: TOOLS, STRATEGIES, AND PLANNING: 
24. General Principles: “Propound Discovery”
a. SCOPE: You can discover any matter that is relevant to the subject matter (and not privileged) that is admissible or reasonably likely to lead to admissible evidence. Even if it appears irrelevant can still discover if it is reasonably likely to lead to admissible/relevant evidence. 
i. You can do a bit of fishing so long as you can connect what you are asking for to something that may lead to the discovery of admissible evidence. Very broad statute. Can discover the identity of people, location of things. 
ii. So you can seek to discover something that you know is inadmissible, so long as it is calculated to lead to admissible information.  

iii. Qs: Is it relevant? Not privileged? Will it lead to permissible evidence? 

iv. DUTIES: Its self-executing, do not need to seek a court order, you can begin discovery on your own, you do not have to file a motion or a request with the court to begin the process. 
1. . NOTE: PLAINTIFF MAY NOT SERVE DISCOVERY UNTIL 10 DAYS AFTER SERVING THE COMPLAINT; BUT DEFENDANT CAN PROPOUND IMMEDIATELY AFTER APPEARING IN THE ACTION
v. 1-2   Cal. Code Civ. Proc. §§ 2017.010-.020  [General Discovery] http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=4.&part=4.&chapter=2.&article=1. 
b. COMPARE TO FEDERAL SYSTEM: Disclosure automatic--Required disclosures – must be produced even though no one asks for it (automatic. Has to be done under rule 26). 
i. Initial disclosures: Unless court order or stipulation of parties differs, in most cases, within 14 days of the Rule 26(f) conference, must identify persons and documents likely to have discoverable info that the disclosing party may use to support its claims or defenses, computation of damages and insurance of any judgment.
ii. Experts: As directed by court, must identify experts who may be used at trial and produce written report containing opinions, data used, qualifications, compensation for study, etc. (In state court, have to ask for the discovery related to the expert).
iii. Pretrial: No later than 30 days before trial, must give detailed info about trial evidence, including docs and identity of witnesses to testify live or by deposition.
25. Discovery Types: Written (Interrogatories [form and special], RFA’s (Request for Admissions). Demand for Inspection/Document Demand) and Oral Discovery—Depositions:  
a. Written Discovery: Interrogatories (“Rogs”) & Form and Special Rogs:  First written discovery most people serve. Send the form interrogatories first. 
i. Form Rogs: Send the form interrogatories first. When you check a box, the other side has to respond by answering information that is requested in the box. (p. 3). Unlimited: can check as many boxes as you want. Send as many forms as you want. 
1. When you get them back you follow up with the special interrogatories. Don’t blindly check every box. Check the boxes that arguably pertain to your case. Do not want the other side to file something based on your crazed checked boxes. In addition to the general forms, certain cases have their own forms, such as employment. 
2. 3-10   [Model:  Form Interrogatories – General Civil Litigation] http://www.courtinfo.ca.gov/forms/documents/disc001.pdf    
3. 11-18   [Model:  Form Interrogatories – Employment Litigation] http://www.courtinfo.ca.gov/forms/documents/disc002.pdf
ii. Special Rogs: (35-limit): SEE CCP 2030.030. Can ask for more special interrogatories but should stick to this limit. You draft these yourself. Can use all 35 at once or use a few at a time and see how they respond. Or can use all 35 and file a declaration and ask for more. Look at statute when asking for more because want to make sure the wording is correct 
1. Want to craft these interrogatories carefully and clearly (don’t want to draw an objection), don’t use compound questions, use simple words, if you have complicated ideas include a definition section. (ex. p. 28).
2. Include who is asking the questions and which set of rogs it is on the caption page. 
3. Interrogatories are not set up like questions. Set up like statements. 
4. The words listed in all caps in the rogs are defined below in the rog document. Start a parenthetical “As used in these interrogatories “YOU” means…” Can include lengthy definitions. Other party may object. Once you define something can incorporate it and use it from before. 
5. Every time use new word that needs to be defined include the definition in new section. 
6. If these rogs are done the right way you shouldn’t need a ton of them.
7. 28-44   [Model: Special Interrogatories]  (Nelson v. G&W Bldrs.; Ford Motor Credit Co. v. Thor Indus., Inc.) 
8. 19-27   Cal. Code Civ. Proc. §§ 2030.010-.090 & 2030.210-.310 [Written Interrogatories] http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=4.&part=4.&chapter=13.&article=1
9. http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=4.&part=4.&chapter=13.&article=2 

iii. Contention Rogs: “Please state each and every basis for paragraph x of the complaint…” probing the other side’s contentions.
b. Written Discovery: Requests for Admission (“RFA”):  One sentence statement that asks party to admit or deny something. Limited to 35. CCP 2033.030; (but can use RFA to authenticate statements, and this is unlimited).
i. Want to be very careful about these. You are asking someone to either deny or admit a factual contention about their case. Once they’ve committed to that, that’s it. Once you’ve denied or admitted you can’t really change that information. Questions and answers need to be thoughtful. 
ii. Purpose is to narrow what is going forward or ask other side to authenticate documents during written discovery. 
iii. You are limited to 35 RFAs but can ask for more if you need by attaching a declaration to ask for more 2030.050—must submit a declaration about why.
iv. You can request with RFA that someone authenticate a document. And that type of request is not limited. Can ask someone to authenticate to 100 documents. 
v. RFA ex = p. 53. Caption page similar to interrogatories. Also includes definitions.  Do not want these to be written in compound because can be objectionable. 
vi. Do not want to screw these up when you answer or by not responding in an accurate way because it can have devastating consequences for your case. 
vii. 45-51   Cal. Code Civ. Proc. §§ 2033.010-.080 & 2033.210-.300 [Requests for Admission]
viii. 53-67   [Model: Requests for Admission – and Responses]  (Steelscape; Cointer v. J.R. Wood, Inc.)
c. Want to do all your interrogatories and RFAs before you start depositions. 
d. Written Discovery: Document Requests. Demand for Inspection/Doc Demands (documents or items or locations)—unlimited, but be reasonable 
i. (FED COURT: CALLED REQUEST FOR PRODUCTION)
ii. Only limit is what is reasonable. If you ask for too many then may draw a protective order from the other side. 
iii. Other party will make a copy of the requested document, bate stamp it and send you the copy. Bate stamp is to create a database of what has been produced.
iv. 68-77   Cal. Code Civ. Proc. §§ 2031.010-.060 & 2031.210-.320 [Inspection Demands]
26. Discovery Timing:  Court sets the discovery cutoff date in the CMC—can serve discovery until usually 30 calendar days before trial. Discovery Motion (motion to compel/protective order) cutoff 15 days before. Rogs, RFAs and Document Requests can be made 10 days after complaint for P and right after D appears. 
27.  Responding to Discovery: “Respond to Responses” – 30 calendar days (plus whatever days that get added based on how the other side served the discovery) to respond to all discovery; and you proffer objections. You reprint the request and then respond. 
a. You must show your responses to your client so they can verify that they are accurate.  
b. Interrogatories: Object (first, if necessary) and then respond anyway.
i. Objections: Purpose of the objection is to preserve a complaint about admission. Whatever objection you would make a trial object in your response. Object and then answer anyway. The only time you don’t have to answer is if your objective is based on some sort of privilege. In which case you invoke the privilege and don’t respond. Can litigate later on whether the privilege was properly asserted. Including the objection because you are preserving the objection for later. Later you can file a motion in limine to leave it all out or to stand up at trial and object. Have to object at the first opportunity and if you don’t you will be deemed to have waived the objection. Any objection you can make at trial include in response. 
1. Types of objections: Vague and ambiguous, overbroad, asked and answered;, badgering/harassment, compound, unintelligible, speculation, “irrelevant-that is, not calculated to lead to the discovery of admissible evidence,” oppressive, privilege and work product, proprietary and trade secret…Any evidentiary objection you could make to keep something out at trial.  Objections justify why you withheld information. 
ii. You object first and then answer anyway. The only time you do not have to answer after asserting an objection is if you are claiming privilege. Describe that document in the privilege log at the same time. 

iii. The only time you don’t have to answer is if you are claiming Attorney/client privilege, attorney work product, trade secret or proprietary information, in which case you object on the basis, and prepare a privilege log. And prepare to receive a motion to compel from the party who propounded the request. 
1. Privilege Logs: This document lists all the documents are the attorney/client privilege or trade secret documents that you are withholding. 

a. 121-123   [Model: Privilege Log      
iv. Later you bring a motion in limine 
v. If you don’t answer something in discovery and you don’t disclose or produce, then you cannot use it in trial 
vi. In the response, set forth the other parties interrogatory as they sent it to you and then respond 

vii. Can put language in that says not done with discovery and reserve the right to amend and update discovery responses 

1. When you reserve this right, it imposes the obligation on you to amend if the responses later change 

viii. If you fail to respond to an interrogatory timely you waive your ability to object. 

ix. 78-107   [Model: Responses to Interrogatories] (Chavez v. D’errico) 
c. 4. RFA (Request for Admission): 30 days to respond and if you fail to respond then they may be deemed admitted. You can also include an objection. P. 57 has example of response to RFA. Can deny (because have claimed do not know yet) but have to be careful because later will be asked to amend and respond. Should really admit what you can. 

i. RFAs may be deemed admitted if you don’t respond in the time.

d. Document request responses/Demand for inspection: (30 days to respond and then produce. Can ask for extension if you need it)
i. Prepare written response while simultaneously asking client to prepare the documents. 
ii. Go through the documents before sending them. sometimes you are going to withhold things and claim that they are privileged but need to provide a privilege log. So when you serve your document response, provide this privilege log and show them what you haven’t produced.
iii. First step: respond in one of three ways: p. 108 - 120

1. we will produce

2. we won’t and we object (and then move for a protective order)
3. we cannot produce—items unavailable
iv. Second Step: You actually produce the documents, i.e., gather, BATES stamp and copy and produce. 
v. Extensions: be generous and reasonable and grant extensions when other side asks. 

vi. If you fail to respond within the time limits or at all you automatically waive your right to submit objections, including objections based in a claim of privilege.

e. Digital Information Requests CCP 2017.710-2017.740: a lot of discovery is going to be entirely based on digital files. There are specific rules and requirements for this. 
i. 124-126   Cal. Code Civ. Proc. §§ 2017.710-.740  [Electronic Discovery] 
f. Continuance/Extension: If you fail to respond within time limits—automatically waive your right to submit objections—true of Rogs., RFP and RFA. 
g. Detour: (really no discovery in small claims)
i. Limited Civil Cases: Discovery Special Rules: CCP 85-100:  
1. Limited Civil Case Discovery cases valued under $25K. Discovery is really limited here. (a lot like the federal system). 
2. These cases have case questionnaires—disclose identification info about witnesses and documents.
3. In limited civil you only have a “grab bag” of discovery which means you get only 35 discovery requests all together-Form, RAF, Specials.
4. Only one deposition per adverse party.
5. At end of discovery period you have to disclose all witnesses and documents you will use at trial.
h. Medical Exams- CCP 2032. Have to follow that statute in medical cases. 
i. Employment Records and Health Records: CCP1985.3. Have to follow in employment cases. 
j. Don’t like the Responses? OR You Don’t Like the Request: when you get responses back that you don’t like or aren’t adequate will file a motion to compel for further responses. If you are asked for too much discovery can file a protective order. But must meet and confer before you do either of these things.  

28. DISCOVERY MOTIONS: Motion to Compel & Motion for a Protective Order
a. 156-157  (Cal. R. of Ct. 3.1345)   [Format of Discovery Motions] http://www.courtinfo.ca.gov/cms/rules/index.cfm?title=three&linkid=rule3_1345
b. Must Meet and Confer--Must do this before you bring a discovery motion. Meet and confer is required in every instance, except where the other party does not respond at all to discovery, then not required to meet and confer, and can file discovery motion.
i. This is the first attempt to resolve. Has to be meaningful and done in good faith. Must be done before motion to compel or motion for protective order. Because courts do not want to be involved in discovery problems 
ii. You don’t have to meet and confer in person, can do it in writing, over the phone.  Handle meet and confer process via letter or email so there is a record v. in person or over the phone. Want a record of what was asked for and how reasonable you were.
iii. If you file the motion must include affidavit about meet and confer process, and what you did to try and work it out beforehand. And court will decide if you met and conferred in good faith. 
iv. Have to do meet and confer within the 45 days you have to file a motion to compel or the 30 days you have to file a protective order. 
v. Obregon v. Supt. Court (1998) 67 Cal.App.4th 424 (Discovery—adequacy of the meet-n-confer process prior to filing a discovery motion)—great example “discouraging litigation” 
1. Sexual harassment lawsuit, employee (P) against franchise owner (D). P sent discovery and D responded with objection saying these are too much too broad, and P responded resending the Qs without addressing Ds objections and then filed a motion to compel. No real meet and confer before motion to compel. TC said Ps requests were not reasonable or in good faith and TC said no more discovery for P. 
2. Appellate court said the automatic response to sanction the P is not to disallow discovery. The appropriate response is money sanctions. 
3. Meet and confer cannot just be lip service. Need to respond to the other side and try to work out before you get to court. Court going to look if you complied with the meet and confer in good faith and if you haven’t you will not get the relief you want. 
4. If find something in discovery that is going to be fatal to your client’s case appropriate response is not to not answer discovery but is to start negotiations or settlements. 
5. The courts take the meet and confer very seriously. 
c. Motion to Compel within 45 days after you get the response (or in a depo if they aren’t answering something that is clearly not privileged).
i. Offense action to get the other side to respond or make a better/clearer response or reduce objections (may end up litigating the things you are not producing). Forcing otherside to give you discovery. 
ii. With motion to compel, are asking for better answer, asking for things on the privilege log, telling the court why you want something and why you should get it. 
iii. 141-155   [Model: Order Granting Plaintiffs’ Motion to Compel] 
d.  Motion for a Protective Order—defensive motion to get protection/order from the court ruling so that you don’t have to respond or do something that the other side want you to do.  You can seek a protective order for:
1. Annoyance
2. Embarrassment (so you can ask the court to seal the disclosure, you can agree to keep disclosure confidential)—
3. Oppression
4. Undue Expense/Burden
ii. Deadline to bring this is the deadline for responding to the discovery—30 days. Within that deadline have to try to meet and confer to discuss why you aren’t answering. If other side says no, want it produced, file the protective order. 
iii. 158-159   [Model: Notice of Motion and Motion for Protective Order] 
iv. 160-176   [Model: Protective Order]  
e. GENERAL RULES FOR THESE MOTIONS: 
i. Meet and Confer first to attempt to resolve.
ii. You also have to provide Evidence to show what they are or are not doing when bringing these motions 
iii. If you file the motion must include a declaration about meet and confer efforts and include copy of the item you are seeking to compel and explain why you need it.  Or set-forth what you don’t want to answer and why you should not be required to do so.
iv. DETOUR:  Difference between affidavit and declaration: both signed under penalty of perjury. They are used interchangeably but an affidavit is technically something that has to be notarized. 
1. Affidavit serves two purposes: signed under penalty of perjury that this info is true, and that the person signing it is THE person who knows. This is the actual person who signed it because notary confirmed. When looking at a statute determine if they want an affidavit or declaration. 
v. Whoever loses on a discovery motion to compel/protective order whether you are the person who brought it or are responding to it, you have to pay sanctions unless you can demonstrate that you had a very good reason (substantial justification: look to case law for this) for opposing or bringing it.  The amount of attorneys fees and costs the other side incurred in bringing it or defending it (Monetary sanctions) ex: p. 177.  
1. Typically, the sanctions will be money unless you’ve done something egregious. The money will cover attorney’s fees and anything the other side spent in answering the motion. But the court is not limited to just those money sanctions. Sanction can be imposed against attorney or client or both. Court can give issue sanction (and other types of sanctions p. 177-178). 
2. AND If you get ordered to do something by court and you don’t = big sanctions—evidentiary, issue, terminating sanctions.
3. 177-178   (Cal. Code Civ. Proc. §§ 2023.010-.040)[Sanctions for Discovery Misconduct] 
vi. When you bring a discovery motion submit a “separate statement” to provide information about the discovery dispute (i.e. include the text of discovery sought and the text of the response given and why you need further response (with a motion to compel) or in the case of a motion to for a protective order—why no further response should be required.)  

29. ORAL DISCOVERY:  DEPOSITIONS:  
a. 180-195   Cal. Code Civ. Proc. §§ 2025.210-.290; 2025.310-.340; & 2025.410-.480 [Depositions]—RULES
b. Preparation: This is the key to doing well. Review documents, responses, fact investigation from your client, consult with experts. Do everything within your resources to find out before the depositions. Do enough research that you can predict what the answers will be. Want to be friendly, civil, kind because the person will then tell you more. 
c. Questions: short and clear, non-objectionable, and open-ended.  
i. If you have to break a subject area into 20 subsections do it in order to get clear concise answers. Want to garner information you can actually use at trial. Using the questions to confirm information you already know and want to learn the basis of their claims and their defenses. Want facts that indicate what they are going to be arguing in trial. 

ii. Goals:
1. Confirm information you have learned from other discovery or in the pleadings. What are the basis of their claims.
2. Seek new information/Gather information to lead to further discovery--who are the other witnesses and what are the other documents; (take them through each document they may know about and ask them about other documents there may be.)
a. You are trying to gather evidence to set up your dispositive motions, cross-exams at trial or to disqualify the witness. (never want to ask questions that are previewing your own claims or defenses. Do not tip your hand too much).
3. If the question draws an Objection, ask what the basis is of the objection is. Fix the question if you can and ask again and remember, the deponent must respond even if the question draws an objection. (unless invoking a privilege and the opponent instructs the client not to answer [because if opposing attorney does not instruct them not to answer they waive the privilege]).
a. If they object that it is compound, then break it in half and ask again. Always want to ask basis of objection. If they object on any grounds outside of privilege than the deponent has to respond. Even if other counsel says they do not have to respond you can tell them that they do. They have to respond unless objection is based on privilege. 
b. When you are being deposed and object, explain reasoning for your objection. Say the basis of it so you can preserve it, even if opposing attorney does not ask why.
i. If you make a vague objection or don’t object you are stuck with those results a trial. Have waived the objection
4. Clean-up Time at the End. Take a break and in the last 45-60 minutes clean up other information, and see if there is any area you can go back over, and ask some of the better questions. 
iii. As an attorney, don’t interrupt an opponent when they are rambling because never know what they will say. Always ask “anything else?” Always be nice and civil even when angry and emotional. If you feel on edge, take a break. 
d. Client doesn’t need to be friendly to opposing attorney. Client should only answer yes, no, idk. Do not offer extra information. Do not fill in answers. Only ask the question that is asked. Do not volunteer anything. Count to 3 before answering, so attorney has chance to object.
e. Sometimes Depos lead you to know you need more written discovery. 
f. Role in Civil Litigation: to start narrowing and closing down on the merits so you can proceed 

g. PMK Deposition: “Person Most Knowledgeable” can ask the expert (from the other side) in various areas to appear and explain information.  
i. If serve them with PMK subpoena the expert is chosen by the opposition and has to show up. 
ii. Ex: if you want to know about accounting or book keeping procedures at the other parties company, you would depose the person who has the most information (designated by the opposing party). Sometimes the other party sends the wrong person, but make that person sit and ask them anyway. 
h. Custodian of Records Deposition. (Can be from opposing party or 3rd party, such as a bank, discovery):  3rd party employee who holds the documents for a corporation for the purposes of litigation, so a subpoena is served on them and they gather the documents from the 3rd party’s records and bring them to trial/depo and then they explain where they came from, how they were gathered.  
i. Defending Depositions: spend time with your client and explain to them what is at stake. Do a mock depo, tell them not to volunteer any info unless they are 1000% certain. The client should think of this as court room testimony. Anything they say under oath can be used against them. Make them understand the opposing attorney is not their friend no matter how nice they attorney is. Object (make trial objections: should actually say objection); be reasonable but firm. 
j. Reporter will transcribe the depo. The reporter sends the transcript to the person who ordered the depo. The deposition reporter will sign the last page. Reporter is not a judge, nor referee. 
k. Depo Notice: 
i. 196-208   [Model: Notice of Deposition]
ii. Notice to Appear – Used for Parties—to get them to appear.  Must give them 10 days notice to appear. And if want them to bring documents give them 20 days notice. Best way to handle it is to call up other side and say want to depose client in 3 weeks can you give me some dates. Then once agree on time, send formal notice with date and time.
1. Time, place and date and must give notice and if you want to videotape (or audio) that you will use it at trial, you must give notice of this as well in the depo notice. 
2. The place of the depo is usually at a hotel or at a counsel’s office. It has to take place at the option of the party giving the deposition notice. There are mileage requirements. When you are asking for available dates, also tell the other side where you plan to have it and get them to agree. 
3. Plaintiff cannot service depo notice until 20 days after service of the complaint; Defendant can service notice any time after appearing in the action
4. Give parties 10 day notice to appear (don’t choose a date within 10 days of that phone call)—20 day notice if asking them to produce documents at depo.  Be reasonable--call first to get a mutually agreeable time.
iii. To depose a Non-party:  Use a Subpoena: “Reasonable notice” must be given to all non-parties to do anything. Reasonable notice is 20-30 days out in the future. 
1. Subpoena—appear (20 – 30 days notice)
2. Subpoena—appear and bring documents—you list 
the documents see (requires 20 days notice minimum.)
3. Subpoena—to bring documents (20 day notice minimum.) (Quicker and easier when close to depo than a document request). 
l. Expert Witness Depos: CCP 2034: Expert is a person who has special knowledge, training or background in a complicated area that has come up in the case that the trier of fact needs to also understand to decide the case. (Entitle to subpoena the other side’s expert). 
i. Expert Exchange of Expert Info: What do they know? And can 
you disqualify them? 
ii. Purpose of deposing the expert: Information gathering and trying to challenge their expertise and create an area where you can impeach them. 
iii. Party hiring expert pays for certain costs (even though you are one deposing the expert)—travel, lodging, food and depo prep time; 
iv. Person taking the depo (Party taking depo) pays expert fee for time in the deposition. So, need to ask what the expert’s rate per hour is.  And bring the experts check with you do the depo and hand it to them on the record. 
30. Ex Parte Issues in Discovery and other: This means without the “other side/party.” 
a. You are not permitted under the rules of ethics to have any contact with the judge without the other-side present. 
b. Exception: if there is “good cause”--like you need answers and it is too close to discovery cutoff—or to shorten time,  then you file an ex parte “application” (not a motion) this should be short—fewer than 5 pages; these are usually held before court’s law and motion calendar in the morning. BUT MOST NOTIFY OTHERSIDE YOU ARE FILING EX PARTE MOTION.
c. Will not be sanctioned if lose on an ex parte. 
d. A request for ex parte relief must be in writing and include all of the following: 

i. An application containing the case caption and stating the relief requested; 
ii. A declaration in support of the application making the factual showing required under rule 3.1202(c)
iii. A declaration based on personal knowledge of the notice given under rule 3.1204;
iv. A Proposed order 
e. You have to give the other side notification no later than 10am the day before that you are going in ex parte–absent exceptional circumstances. Keep trying even if you can’t reach anyone by 10am. And you must prepare a Declaration attesting to that fact of notice or attempt to give notification and the response of the other side if they agree or oppose and if they oppose the grounds they stated for opposing it. If you don’t provide notice, then your application will be denied unless you can show that providing notice would prejudice the applicant. 
i. Sometimes the other side will go along with it and not oppose—

1. Even if other side does not oppose the application you must still seek the application where you are asking to extend or shorten a time frame imposed by a statute or court order. 

2. If other side asks to do this and you can agree not to oppose to this without hurting your own case, you should do so. 

ii. You must also serve all of these papers of the ex parte on the other side, because the judge will ask you about it.

iii. You come to court with a check for the filing fee, you go pay the fee and you get the case file and bring it with you and then meet with the judge in chambers and explain the situation. No monetary sanctions if you lose (bring or oppose). 
E. UNIT 4 
31. DISPOSITIVE MOTIONS: (motions that end the case)
a. A.  SUMMARY ADJUDICATION/ SUMMARY JUDGMENT (late dispositive motions. Meaning you have gone through all or most of the discovery.) 
i. SA = for one or more (but not all) COAs. Will knock out some of the COAs; anything short of the whole. 
ii. SJ = wipes out the entire action, if won. All the COAs in the complaint. 
1. When the court grants SJ, the court is recognizing that one of the parties has been divested of their constitutional right to trial because the court is saying as a matter of law there is no triable issue of fact. Court is looking at if there is a triable issue. Court not trying to say how those issues are actually determined Court is looking for something that is disputed for the jury to decide. A material Issue finding exercise rather than an issue determination exercise.
2. 1-5 (Cal. Code Civ. Proc. § 437c)  [Summary Judgment]   
3. 6-10 (Cal. R. of Ct. 3.1350) [Summary Judgment]      
iii. Typically bring both an SA and SJ together “in the alternative”. 
iv. DEFINED: CCP 437c. 
v. SJ or SA will be granted where there is no triable issue of “material fact”—Moving party argues that no evidence to prove the case ever materialized (if brought by defendant) or no defense (if brought by plaintiff) so no reason for the case to go to the jury—nothing to decide. 
vi. Material fact = a fact that relates to a claim or defense at issue under the pleading and is essential to the judgment in some way and is undisputed. A fact that will dictate the outcome 
vii. Ex: conversion claim: Elements: 1) Property 2) ownership 3) taking 4) Damages. In discovery you find out person bringing the action never had ownership and that is in the documents they’ve admitted. Then you could file motion for summary judgment that there is no triable issue because there is no ownership (7:24pm). Where you can knock out one material element or facts you have not triable issue. 
viii. Burden of production initially falls on the person bringing the SJ motion. They get to present that there is no triable issue of material fact. Then the burden switches and the other party, can argue the fact is triable that the fact is disputed. If there are facts on both side that are disputed go to trial. Ps can move for SJ on the defenses, saying there is no triable issue of material facts on the defenses. 
1. The non-moving party does not have to respond. The court could get the document, look and determine the moving party never carried their initial burden. 
2. Non-moving party can ask for continuance. Can say motion is premature. File request to amend pleading. Can amend instead of responding to SJ motion because sometimes can result in SJ motion being taken off calendar. 
ix. See: Agular v. Atlantic Richfield. Seminal case on SJ in CA 
x. Role in Civil Litigation of SJ and SA is to end the thing before trial because trial is expensive. 
b. MOTION (P&As) Length This brief can be 20 pages opening and response; and reply can be 10 (20-20-10)—write the motion use a TOA, TOC.  Every fact in the motion should be supported by a citation of the Separate Statement of Undisputed Facts —which in turn cites to the underlying evidence in depos or declarations.  Sometimes as you are writing fact statements, you have to put something as a declaration because it’s not in the depo. Have to get a declaration that it was said then put in the fact statement. Sometimes have to back fill your evidence. 
i. Evidentiary matters have to be attached. 
ii. Draft a declaration to authenticate all of the evidence attached and cited in the P&A. 
iii. 11-36 Summary Judgment Points and Authorities [Coppedge v. JPL]
c. SEPARATE STATEMENT OF UNDISPUTED MATERIALFACTS (UMF):  List each fact from the motion, number them and then cite in the record where it came from.  
i. In the sep statement you are literally taking every sentence from the facts in P&As and in one column you put the facts from in your brief and in the other column put the evidentiary things to support it. 
ii. The person trying to defeat the motion for SJ relists the facts in one column and puts the objection in the other column. 
iii. Allows the judge to see the genuine disputed facts
iv. Allows the judge to isolate and see what this motion is really about. Is the moving party entitled to SJ because everything of issue is actually undisputed? 
v. Most time-consuming document. 
vi. Extremely important document 
vii. Place objections in the separate statement.
viii. 42-121 Summary Judgment Separate Statement [Coppedge v. JPL]
d.  GATHERING EVIDENCE / BINDERS OF EXHIBITS: everything in cited in the UMF must be included as an exhibit—so depo excerpts, and documents, and each item must highlight the areas [bracket the material and yellow highlight] and authenticated in some way—usually by the attorney declaration.
e. DECLARATIONS —one from the lawyer to authenticate the exhibits and then if you have witness (lay witness and expert depos)—to fill in other facts that you need to make your case.  
i. 37-41   [Model: Declaration – in Support of Dispositive Motion] (Julian K. Ong, Esq., in Meinhold v. U.S. Dep’t of Defense)
f. FILE AND SERVE: Notice, Motion (i.e., points and authorities), Statement of UMF, Declarations and Exhibits:
i. NOTICE Timing:  (75-14-5) –File and Serve bring it no later than 75 calendar days before the hearing (make sure that you get the hearing date first and count backwards from that); opposition 14 days before the hearing (you are more likely to get the results you want if you dig in and object to the evidence).; Reply 5 court days before the hearing (should respond to the objections) And summary judgement may not be heard any later than 30 days before trial. 
g. OPPOSITION: Opposing party to SMJ files an opposition which consists of the same documents—To defeat MSJ you must show that there is a reason to have trial because (1) a disputed issue of material fact exists; (2) Or that the moving party left out a material fact; (3) a piece of the evidence that the moving party is relying on—is inadmissible.   
i. AND they are going to respond, “undisputed, dispute” [then they will add their evidence to show the triable issue] and also insert objection to that with their own responses to your UMF. And file the separate set of objections to knock entire pieces of evidence. 
ii. And they can file Evidentiary objections and make evidentiary rulings.
1. Court will rule on the objections 
2. 122-125   (Cal. R. of Ct. 3.1352, 3.1354) [Evidentiary Objections: Summary Judgment]
3. 126-130   [Model: Evidentiary Objections]  (Thomson v. Torrance Police Dep’t)
h. Moving party can file a REPLY: can reply to everything including evidentiary objection. 

i. Moving party will bring a [PROPOSED] ORDER—court will grant, deny or grant in part if there is a disputed material fact on causes of action. 
32. TRIAL: things filed after discovery/and or dispositive motions 
a. Trial Brief: This is a road map for the trial lays out all issues and all witnesses everything is narrowed down to what will actually be shown.
i. Narrowing and defining the case for the court
b. Final Status Conference:  Last meeting before trial with the court where you talk about evidentiary issues, witness issues, motions in limine, Jury instructions. Trial counsel must attend the final trial conference which will not be set more than 10 days out before the trial 
i. Local Rule 3.25(f): Counsel must attend a final status conference, which the court will set not more than ten days prior to the trial date. 
1. At least five days prior to the final status conference, counsel must serve and file lists of pre-marked exhibits to be used at trial (Local Rules 3.151, 3.53, and 3.149), jury instruction requests, trial witness lists, and a proposed short statement of the case to be read to the jury panel explaining the case.  Failure to exchange and file these items may result in not being able to call witnesses, present exhibits at trial, or have a jury trial. If trial does not commence within 30 days of the set trial date, a party has the right to request a modification of any final status conference order or any previously submitted required exchange list.
ii. At the final status conference, the court will consider severing for trial all unserved or recently served fictitiously named parties (DOES), so what goes forward into trial are only the parties that should really be there.
c. Two types of courtrooms: 
i. Direct calendar: from start to finish will be in same court room with same judge. 
1. In a direct calendar case, the parties must file and serve any trial preparation motions and dispositive motions, other than summary judgment motions, including motions in limine or bifurcation motion, with timely statutory notice so as to be heard on the day of the final status conference.  Unless the court orders otherwise, lead trial counsel must attend the final status conference. At this conference, the court will also consider, inter alia, major evidentiary issues and special verdict issues.
ii. Master calendar: will be assigned out to different court and different judge to try the case
1. In a master calendar (court that handles a lot of matters up until and through SJ) assigned case, the parties must file and serve trial preparation motions and dispositive motions at least five days before the final status conference, which shall be heard on the first day of trial.
d. Motions in Limine:  Motion to eliminate the otherside’s evidence, arguments, theories you don’t want to come in at trial—go back and look at your discovery objections—or to keep out evidence or witnesses. (little tiny SJ motions to bring right before trial). 
i. Trying to keep out evidence that was very powerful in the criminal trial, that the police planted the evidence in his car and at his house. 
ii. If you are successful in motion in limine will keep certain things from reaching the jury’s ears. 
iii. Sometimes a party will try to relitigate the losing MSJ through a motion in limine 
iv. 131-133 / 134-140   [Model: Motions in Limine] 
e. Jury Instructions—Each side decides which form instructions they want to be read to the jury.  
i. 141-146   [Model: Judicial Form to Request CACI Civil Jury Instructions & Verdict Forms] (samples) 
ii. 147-182   [Model: Judicial Form to Request BAJI Civil Jury Instructions] (samples)
33. BEYOND TRIAL: Settlement/ADR/Mediation: non-litgation efforts to resolve the case
a. Negotiation—just lawyers and parties—just try to settle 95% cases settle
b. Arbitration:  Like a mini trial
c. Mediation: 
i. Either court ordered or voluntary. Two types
ii. Evaluator: usually retired judge evaluates and tells you how good or bad a case is based on evidence and law.
iii. Facilitative: really trying to help everyone get a resolution that makes everyone feel good—help facilitate a resolution.
d. Dismissals:  Happens after the case is over—you can voluntary; or judgment is entered-post judgment:  CCP 581 (1) plaintiff can dismiss up to commencement of trial (as a matter of right without leave of the court; with or without prejudice) the key to that is when does trial commence; trial shall be deemed to actually commence at the beginning of the opening statement or if there is no opening statement, then at the time of the administering of the oath or affirmation to the first witness, or the introduction of any evidence. 
i. Might want to dismiss if know you are going to lose.
ii. Gogri v. Jack in the Box, Inc. (2008) 166 Cal.App.4th 255  (VOLUNTARY DISMISSAL): P filed a voluntary dismissal while the MSJ was pending. They tried to do it without prejudice so they didn’t have to face the result of the MSJ. Court said no, because its already been filed and you are on your way to get your tentative ruling. Even though under the statute the trial hasn’t commenced. 
iii. Hartbrodt v. Burke (1996) 42 Cal.App.4th 168  (VOLUNTARY DISMISSAL): P tried to avoid a terminating sanction and the court said no. You are on your way to court and you know you are going to have terminating sanctions against you. 
iv. There are exceptions where you’ve done certain things where you would need the courts permission to do certain things. 
v. Can only dismiss once without prejudice once
e. Memorandum of Costs 
i. Prevailing party is entitled to costs & fill out form for the fees. 
ii. Opposing parties can file a motion to attack costs saying certain fees are unnecessary 
iii. End up litigating post motion
iv. 183-184   [Model: Memorandum of Costs]  
f. “998 Offers” to Compromise / Stipulations: This is where either party makes an offer to settle before (at least 10 days) trial for an amount (which can be valued); 
i. If they accept then case over.
ii. If the party receiving the offer rejects it and doesn’t do better at trial, then that party (who rejected the offer) must pay the costs after the offer of the other party (plus the expert costs) and if it was the plaintiff who didn’t accept initial offer, they don’t get their costs and have to pay the defendant’s costs.  Fee shifting mechanism—trying to encourage settlement. Does not apply to enforcement actions brought by the government.
iii. 998: legislature wants to incentive pre-trial settlement. 
iv. If you get a 998 take it seriously. Can counter offer the 998. And make another 998. If you are accepting. Your acceptance has to be unequivocal. Conditional acceptance is not an acceptance. 
v. 185-186   (Cal. Code Civ. Proc. § 998) [Offer to Compromise] 
34. Appellate Issues: Pointers
a. Notice of appeal—time begins to run as soon as judgment is entered (180 days if after judgment; or 60 after service of notice of entry. So don’t delay; it is only a couple of pages long and is non-specific.  You can always dismiss notice.  
b. If client loses and wants to appeal sit down with appellate specialist. 
c. Consult an appellate specialist—can you win likelihood of reversal usually no greater than10-15%.  Because of standards of review; only reverse for prejudicial error and tremendous deference is applied to the resolution in the trial court.  Talk to your client and explain the costs involved and time.
d. You can only appeal thing that you preserve—so if you didn’t object or file a motion about it, you can’t seek review of the matter on appeal. Cannot file an appeal and proceed forward on anything you did not preserve in the trial court. 


