CRIMINAL LAW

Professor Goldman


I. CRIMINAL ACT
Actus Rea – The criminal act – in order for a DEF to be liable they must have committed an act (or failed to act when they had a duty to act) that caused the harm 

COMMISSION – Any intentional act (including words) may lead to criminal liability if harm is intended or reasonably foreseeable

Physical Acts that will not qualify as Criminal Liability:
1. Involuntary Acts – A DEF CANNOT be held liable for a physical or verbal act that is not within their control (i.e. epileptic seizures, turrets syndrome)
a. May not apply to situations involving driving or operation of dangerous machinery – knowledge of a dangerous pre-existing condition may lead to criminal liability

OMISSION (Failure to Act) – General Rule – one does NOT have a duty to act to prevent the harm of another person.

Exceptions to General Rule:

1. Statutes – statutes may create legal responsibility to act (i.e. statutory obligation to file taxes every April)
2. Contractual obligations – Failure to fulfill K obligations and duties may create duty to act. (i.e. lifeguard, surgeons, air traffic controllers have a duty to show up and perform agreed upon duties in a REASONABLE manner.) – Criminal liability may arise for foreseeable injuries that occur due to the DEF failure to REASONABLY perform K duties. 
a. CASES: Barber v. Superior Court (CA; 1983) (doctors had no duty to continue heroic measures)

3. Relationship obligations – Specific familial or special relationship establish a duty of care requirement. (i.e. parent/child, spouses, caregiver/dependent) 
a. CASES: Williams v. State (WA; 1971) (parents had a duty to care for child were found negligent and criminally liable for the death of child for failing to seek medical attention in a reasonable time period); People v. Philips (CA; 1966) (Prosecution went after Chiropractor for felony murder w/ “grand theft medical fraud” the underlying felony; Parents may have been criminally negligent for failing to provide daughter with adequate medical care). 
4. Voluntary Assumption of Duty – a DEF can be liable for the death of another if they voluntarily assumed the duty of care for the person and then fails to REASONABLY fulfill that duty. 

5. Misfeasance – if the DEF conduct created the perilous situation or risk of harm for the V, DEF has a duty to provide REASONABLE assistance to the V
II. CRIMINAL INTENT
Men’s Rea (Mental State) – criminal intent – required element to establish a DEF is criminally liable for general intent, specific intent and malice crimes (Men’s Rea unnecessary for strict liability crimes)

CATAGORIES OF INTENT

1. General Intent Crimes (GI) – Most crimes are considered GI crimes. All crimes not listed under other intent categories of mental states at GI crimes

a. To convict a GI crime only requires the gov’t to prove the DEF had a single mental state at the time the DEF perpetrated the criminal act (actus reus). 

b. DEFENSES: 

i. Reasonable Mistake of Fact
ii. Involuntary Intoxication/Unconsciousness

iii. General Defenses (insanity, self-defense, duress, necessity, consent, defense of property, entrapment)

2. Specific Intent Crimes (SI) – acting with the criminal intent to commit the crime with the intent to cause a specific outcome or result; Crimes require the DEF to act with multiple Men’s Rea at one time; acts committed with a specific further purpose in mind. 
a. TYPES (11)

	Solicitation

Conspiracy

Attempt Crimes

Larceny

Receiving Stolen Property

Embezzlement
False Pretenses (Fraudulent Theft)
	Robbery
Burglary

Forgery

1st Degree Murder – actual malice crime, but treated as specific intent crime; Unreasonable Mistake of Fact defense available under Imperfect Self-Defense
Assault – in jdx’s where defined as attempted battery – in jdx where defined as a threatening act or “act of inducing fear of imminent bodily harm” treated as a GI crime.



b. DEFENSES:
i. Reasonable Mistake of Fact

ii. Unreasonable Mistake of Fact
iii. Involuntary Intoxication/Unconsciousness
iv. Diminished Capacity

1. Voluntary Intoxication
J. Unconsciousness
2. Mental Disease or defect

v. General Defenses (insanity, self-defense, duress, necessity, consent, defense of property, entrapment)
3. Malice Crimes – most often treated as GI crimes, but 1st Degree Murder may be treated as a SI crime when analyzing the premeditation and deliberation requirement under intent to kill malice aforethought
a. TYPES
i. Murder
ii. Arson
b. DEFENSES
i. Reasonable Mistake of Fact 

1. Unreasonable mistake of fact only available under Imperfect Self-Defense (battered spouse/child defense)

ii. Involuntary Intoxication/Unconsciousness

iii. General Defenses (insanity, self-defense, imperfect self-defense) – NO CONSENT, DURESS, OR NECESSITY DEFENSE to MURDER
4. Strict Liability Crimes – NO INTENT CRIMES – men’s rea not required only concerned about the actus rea – Did the DEF commit the alleged crime?
a. TYPES
i. Statutory Rape
ii. Toxic Dumping
iii. Consumer Protections – no selling of mislabeled products
b. DEFENSES – no intent defenses available as in GI or SI crimes
i. NO MISTAKE OF FACT DEFENSES (Reasonable or Unreasonable)
ii. Insanity
iii. Involuntary Intoxication/Unconsciousness
iv. Duress (possible)
5. Transferred Intent
i. The intent for the same crime can transfer b/w victims. Ex. If DEF shoots intending to kill A, but ends up killing B the original intent to kill A transfers to B. In this scenario the DEF could be charged with two separate crimes:
1. Attempted Murder of A
2. Murder of B
ii. General Rule: Criminal Intent CANNOT be transferred b/w different crimes. Ex. The criminal intent to commit a burglary cannot be transferred to the crime of arson. Regina v. Faulkner (Eng. 1877 – DEF who attempted to steal rum off a ship inadvertently ended up catching the ship on fire that led to the destruction of the ship. The DEF could not be charged with arson b/c DEF only had criminal intent to commit burglary that men’s rea could not be transferred to the intent to commit arson)
iii. EXCEPTIONS TO GENERAL RULE: Felony Murder Rule and lesser Misdemeanor Manslaughter Rule
III. INTENT DEFENSES
a. Mistake of Fact
i. Reasonable mistake of fact available to GI, SI and Malice crimes to a defense of intent
ii. Unreasonable mistake of fact available to SI crimes (exception for malice with Imperfect Self-Defense)
iii. NO MISTAKE OF FACT available for Strict Liability Crimes
b. Voluntary Intoxication (VI)
i. Intoxicant knowingly and voluntarily ingested by individual who reasonably knew it was an intoxicant
1. Addiction/Alcoholism not a defense or excuse
ii. Not a defense to GI crimes
iii. Can be a defense to SI crimes and Malice crimes under a Diminished Capacity theory (Not in CA – though unconsciousness due to VI still available in CA)
1. Not an absolute defense, but can be a mitigation to a lesser crime
2. Not a defense to malignant heart/depraved indifference/reckless or negligent homicide (People v. Register NY; 1983 – DEF brought loaded gun to bar, got drunk shot and killed multiple people; gov’t sought reckless/malignant heart conviction b/c Voluntary Intoxication/diminished capacity not a mitigating defense)
c. Involuntary Intoxication
i. Involuntary intoxication occurs when intoxicant is not ingested knowingly or voluntarily or when the effects of the intoxicant were not reasonably known to the DEF. (ex. DEF was roofied; DEF has an unexpected reaction to a medication).
ii. Involuntary intoxication same legal effect as Insanity and is a defense to ALL crimes (including Strict Liability) – only a DEF if trier of fact concludes the DEF engaged in the criminal conduct B/C of intoxication.
IV. CAUSATION – criminal causation requires both cause in fact (“but-for” cause) and proximate causation (PC)
a. CAUSE in FACT – DEF criminal conduct was the cause of the harm to the victim; “but-for” the DEF conduct the harm to the V would not have occurred when and where it did.
i. DEF conduct NEED NOT BE the sole cause of the V harm, only need to establish that conduct was a link in the chain of causation. Burrage v. United States (S. Ct. 2014 – DEF not liable for overdose death of V b/c court failed to establish the heroin DEF provided V was the “but-for” or “results-from” causation after med expert testified V may have died even w/o the heroin)
b. PROXIMATE CAUSE (Legal Cause) – PC exists when the DEF conduct is determined the D’s conduct was a sufficiently direct cause of the harmful result.
i. If DEF wrongful conduct is the “direct and final” cause of V’s harm = Proximate Cause (even if another cause, separate/distinct, combines w/ DEF conduct to cause ultimate injury – in those cases can be held joint and severally liable.) 
ii. DEF may also be Proximate Cause when they are the cause-in-fact and a foreseeable intervening event acts as the final and direct cause of injury
1. Ex. – punch out a V and leave them in the road and they are ultimately run over by a car and killed; Can be held to be PC/Legal Cause of death b/c it was reasonably foreseeable a car could runover the unconscious V.
iii. Proximate/Legal causation does not mean a crime has been committed; A DEF can be the PC of a harm to a V, but not be criminally liable if harm was excusable or justified.
c. PROXIMATE CAUSE ANALYSIS
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	NO PROXIMATE CAUSE OR LIABILITY


V. HOMICIDE
a. TYPES

i. Murder – at common law not degrees of murder
1. 1st degree murder
2. 2nd degree murder – common law murder
ii. Voluntary Manslaughter – murder with mitigation
iii. Involuntary Manslaughter – criminally negligent homicide (exception WA state where can be liable for VM for simple negligence; Williams v. State (WA; 1971 – parents found guilty of VM b/c they were negligent in failing to seek medical help for child’s mouth infection in a reasonable time period)
b. MURDER – for a homicide to be murder requires malice aforethought or malice intent – established in 4 ways:
i. Intent to Kill – when one intends to cause the victim’s death; only explicitly expressed for of malice
1. Intent to kill w/ premeditation and deliberation = 1st degree murder
2. Intent to kill w/o premeditation and deliberation = 2nd degree murder
3. Intent to kill w/o premeditation and deliberation and a defense/mitigation = voluntary manslaughter
ii. Intent to cause seriously bodily harm – when one intends to inflict serious bodily harm on a victim; may not have consciously desired to cause V’s death, but V dies are a result of the bodily harm. (Ex: A stabbed B in the arm, and B as a result of the injury bled to death.)  (Examples of serious bodily harm – shooting, stabbing, swinging a bat, breaking bones)
1. If a weapon is used to cause the seriously bodily harm that is deemed deadly then intent to kill may be implied
2. No malice intent if the V had a particular condition that made them more vulnerable to serious injury in the DEF was unaware of condition; Malice if the DEF was aware of the condition (Ex. DEF punches a person with hemophilia that causes the V to die of internal bleeding – malice if known; no malice if DEF was unaware). 
iii. Malignant Heart/Depraved Indifference/Wanton and Reckless – DEF intentional conduct is so grossly reckless that they are aware they are creating a risk that is SUBSTANTIALLY LIKELY to cause death or great bodily harm.
iv. Elements:
1. The conduct of DEF exposed a high degree of risk to human life and safety;

2. No/little social value to the conduct;

3. DEF intentionally engaged in the reckless conduct; and

4. DEF must subjectively have been aware that his intentional conduct had a high degree of risk to human life and safety.
v. REVIEW
1. Have to show both gross recklessness and that the DEF was aware of the high risk of death/serious harm
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vi. Felony Murder – The intent to commit an “inherently dangerous” felony establishes the “malice” necessary to make any FORESEEABLE HOMICIDE occurring during the perpetration of the underlying felony to constitute murder. 

1. DEF has any defense to the underlying felony as a defense to the felony murder. Reasoning – if there was no underlying felony there is no felony murder.

2. Underlying felony must be independent from the homicide itself. One CANNOT file assault with a deadly weapon charge against the DEF and attempt to get felony murder if that very assault resulted in the V’s death. It would require another felony separate from the assault and ultimate homicide to apply the felony murder rule. CASE: People v. Sears (CA; 1970 – DEF could not be charged with felony murder for committing a burglary w/ intent to assault ex-wife b/c the assault of the ex-wife was an integral part of the homicide of his stepdaughter citing Ireland Rule). 
a. Ireland Rule* (People v. Ireland): felony-murder instruction may not properly be given when it is based upon a felony which is an integral part of the homicide.

b. Merger Doctrine*
: Underlying assault-based felonies that lead to a homicide CANNOT be used as an underlying felony for the purposes of the felony murder rule; those assault-based felonies are seen as merging with the homicide.
c. Rationale: 

i. FMR purpose is to deter felons from negligently killing during the perpetration of another felony. A DEF who has the intent to assault with a deadly weapon will not be deterred by such a rule 
ii. FMR could be used to elevate an voluntary manslaughter back into felony murder and would make VM irrelevant and unnecessary and would ultimate make all mitigations and defenses void.
*Ireland Rule/Merger Doctrine does not apply to Misdemeanor Manslaughter – an inherently dangerous assaultive misdemeanor that results in a homicide can be the underlying misdemeanor for the manslaughter charge.*
3. Homicide must be foreseeable – a superseding event like a lightning bolt is not reasonably foreseeable, however a bank teller having a heart attack during a robbery may be a foreseeable outcome of the crime. 
4. Once a DEF reaches a “POINT OF SAFETY” (ex. slept at home after committing a burglary) the initial felony will be seen to have ended any future homicides CANNOT constitute felony murder based on the original felony.
5. Homicide committed by 3rd party (Not the DEF or co-felon)
a. AGENCY THEORY JDX’s (MAJORITY RULE)– Generally a DEF will NOT be liable for the death of a co-felon at the hands of a 3rd party such as police officer or armed store clerk under the theory the DEF is only responsible for their behavior and conduct and the behavior and conduct of their co-felons (“agents”), but not the independent actions of 3rd parties.
CASE: Commonwealth v. Redline (PA; 1958 – DEF not liable for the death of co-felon shot by police during an attempted robbery; “death must be a consequence of the felony . . . and not merely a coincidence”; shooting of a felon in the course of a robbery by a police officer is a “justified homicide” how can a person be criminally responsible for lawful conduct of a police officer?)
b. PROXIMATE CAUSE JDX’s (CA – MINORITY RULE) – DEF may be liable for the death of a co-felon by a 3rd party if the DEF or co-felon’s conduct led to an egregious escalation of the inherent danger of the crime which led to the death of the co-felon. (basically the DEF or co-felon the reckless conduct or depraved indifference create the conditions that make death or seriously bodily injury clearly foreseeable – Quasi Malignant Heart analysis)  
CASE: People v. Washington (CA; 1965 – DEF not held liable for the death of a co-felon who was shot by victim b/c the DEF nor co-felon initiated the gun battle nor took any egregious steps to escalate the situation)
c. 1st DEGREE MURDER – an unlawful WILLFUL, DELIBERATE and PREMEDITATED killing of another
i. Occurs in 2 WAYS:
1. Premeditated and deliberate intent to kill
a. Premeditated = Homicide was thought out and planned (ex. “lying in wait.”)
CASE: People v. Berry (CA; 1976 – husband killed wife, claimed had been provoked over a long period of time, though 3 days after a fight and violent assault the DEF returned to shared apartment and waited for estranged wife to return and ultimately killed her)
Jahke v. State of Wyoming (WY; 1984 – abused son waited for abusive father to return from dinner before shooting him; argued self-defense but was convicted of voluntary manslaughter)

b. Deliberate = Homicide committed by a DEF in a “cool-headed” and rational state of mind and the DEF has weighed the consequences of their actions (unintended consequence of this standard is sometimes the most heinous murders are downgraded to lesser crime b/c DEF appears unhinged in the throws of passion)
CASE: People v. Wolff (CA; 1964 – sociopathic son kills mother and turns himself in; Jury found him legally sane and guilty of 1st degree murder; CA Supreme Court determined DEF mental illness diminished his capacity to fully deliberate and appreciate the consequences of his actions.)
c. GENERAL RULE for P & D – a DEF CANNOT premeditate and deliberate instantaneously
i. CA minority and has established P & D can occur relatively instantaneously
d. 1st Degree P & D murder treated as a SI crime with same defenses available to mitigate 
i. Diminished Capacity (Voluntary Intoxication) generally a defense to premeditation
ii. Reasonable provocation – mitigates to voluntary manslaughter
iii. Unreasonable provocation – “heat of passion” a partial defense if DEF was subjectively provoked, but NOT REASONABLY provoked; homicide can be mitigated to 2nd degree murder (People v. Caruso NY; 1927)
**in CA all murder committed with destructive/explosive device, weapon of mass destruction, poison, lying in wait or torture are considered P & D and therefore 1st Degree**
2. Felony Murder Rule – a REASONABLY FORESEEABLE homicide that occurs during the perpetration or attempted perpetration of a statutorily listed felony will constitute 1st degree murder. Felonies (BARKRM – burglary
, arson, robbery, kidnapping, rape, mayhem) 
a. A homicide that occurs during the perpetration of non-listed but inherently dangerous felony will typically be classified as 2nd degree murder
d. 2nd DEGREE MURDER – any unlawful killing that is not murder in the 1st degree and has no mitigations or defenses - requires malice aforethought
i. Intent to Kill – any unlawful intentional killing that is not premediated or deliberate (an instantaneous killing) with no reasonable provocation. A “heat of passion” killing (see Caruso)
ii. Intent to cause serious bodily injury – an unlawful killing that occurs when DEF intended to only cause bodily harm, but assault ultimately leads to the V’s unintended killing. (ex. Reginald Deny case – in midst of Rodney King riots, Reginald Deny severely beaten by group of rioters and ultimately passed away from injuries)
iii. Malignant/Depraved Heart (Gross Recklessness) – wanton and reckless (unless in MA) disregard for human life and safety. One acts so grossly reckless they are aware their conduct creates a SUBSTANTIAL and UNJUSTIFIABLE risk that will cause harm, but consciously disregard the risk. 
CASE: Commonwealth v. Malone PA; 1946 – “Russian Poker Case” pulled trigger thinking it wouldn’t go off but was such reckless conduct should have know pulling trigger of a loaded gun against the head of another created substantial and unjustified harmful risk.); see also People v. Register (NY; 1983)
iv. Common Law Felony Murder – any killing that occurs during the perpetration or attempt of an inherently dangerous felony (not statutorily listed under first degree murder).
1. Must be inherently dangerous; see People v. Phillips – DEF chiropractor not liable for felony murder of death of sick child b/c grand theft medical fraud is not inherently dangerous)
2. Must abide by Ireland/Merger Doctrine rules
e. VOLUNTARY MANSLAUGHTER – any homicide that would otherwise have been murder under intent to kill or intent to commit serious bodily harm that has a mitigation will result in voluntary manslaughter
i. MITIGATIONS 
1. Provocation – in order to mitigate a murder down to VM need to meet for elements:
a. The Victim’s conduct would have provoked a reasonable person into a “heat of passion” (obj. standard)
i. Hot temper/quick fuse not an excuse or relevant, but may allow mitigation of 1st degree murder down to 2nd degree murder under a theory of unreasonable provocation
b. The Victim’s conduct provoked the DEF into a “heat of passion” (subj. standard)
c. At the time of the killing a reasonable person would not have “cooled” from “the heat of passion” (obj. standard)
d. At time of the killing the DEF had not “cooled” from “the heat of passion” (subj. standard)
2. DIMINISHED CAPACITY – in many jdx’s diminished capacity can mitigate murder down to VM (not in California)
a. Voluntary intoxication – if DEF was intoxicated to the point where they no longer had the capacity to establish the requisite intent to kill or commit serious bodily harm may mitigate down to VM
b. Mental disease or defect (short of insanity) – if DEF doesn’t have requisite mental capacity to fully appreciate the consequences of their actions or create the intent required may be able to mitigate down to VM
f. INVONLUNTARY MANSLAUGHTER – the appropriate result for any unlawful but UNINTENTIONAL homicide
i. TWO THEORIES
1. Criminal Negligence

a. DEF conduct was reckless enough to cause the death of V, but not so egregiously reckless to meet the standard of Malignant/Depraved Heart
b. DEF conduct may have been so egregious and reckless to meet the first 2 prongs of Malignant/Depraved Heart implied malice, but the DEF lacked the subjective awareness their conduct was so reckless and created a substantial and unjustified risk to others. 
2. Misdemeanor Manslaughter – majority of jdx limit InVM to deaths that occurred during the perpetration of an “inherently dangerous” misdemeanor; minority will apply InVM to deaths that occur during the commission of even non-dangerous misdemeanors. (Ireland Rule/Merger Doctrine DOES NOT APPLY)
VI. THEFT CRIMES
a. LARCENY – the wrongful or fraudulent taking and carrying away of the goods/property known to be that of another, w/o consent and w/ the intent to permanently deprive. 
i. Elements:

1. Trespassory – when DEF takes property w/o consent of the rightful possessor of the property (includes obtaining property through fraudulent means = larceny-by-trick)
a. Larceny-by-trick – DEF obtains possession of property (not title) through fraudulent means; Victims consent is void if obtain under fraudulent means
CASE: Graham v. United States (DC Cir; 1950 – Def (lawyer) asked for $2200 dollars from client - $200 for services fee and $2000 to bribe police to drop charges, but had no intention of ever passing the money onto police; Ct determined larceny-by-trick b/c V did NOT hand over title of $ to DEF.)
2. Taking – the DEF must take complete control and dominion over the property of the other
3. Carrying Away – the asportation of the property by the DEF (property needs to physically be moved) – slightest movement can satisfy this element
4. Personal Property known to be that of another – must be a tangible good and crime can only be committed against a rightful possessor (not necessarily owner) of the property – CANNOT commit larceny against another thief b/c not a rightful possessor
5. Without Consent – consent obtained by fear (duress = robbery) or fraud (fraud = larceny-by-trick) does NOT constitute valid consent
6. Intent to Permanently Deprive – DEF has intent to deprive the rightful possessor of the property permanently. DOES NOT mean DEF does not intend to ever return property
a. RISKY BEHAVIOR - Use of property in an inherently dangerous or risky way that created a likelihood the property would be damaged would constitute intent to permanently deprive. (true even if property is returned undamaged) – Ex. Taking money to gamble in Vegas and paying V back after DEF won money would still constitute intent to permanently deprive because gambling money in Vegas is a dangerous and risky use that had a high likelihood of losing the property.
b. Intent to PD must occur concurrently with trespassory taking - If DEF takes property w/o consent (trespassory) with the intent to use responsibly and handle carefully and then return soon (no intent to PD). Even if the property is ACCIDENTALLY destroyed/damaged before that return this WOULD NOT meet the intent to permanently deprive prong.
c. Intent to PD can change as long as the TRESPASSORY CONTNUES – If DEF originally intended to care for the property and return it after using it responsibly, but then changes their mind or decides to use it in a risky/dangerous manner this will satisfy the intent to permanently deprive prong. (true even if property is returned undamaged)
i. ACCIDENTAL TRESPASS – Majority Rule – if DEF accidentally takes someone else’s property and later, upon learning of their mistake, decides to keep it, DEF not guilty of larceny
ii. Minority Rule (Model Penal Code) – whether initial trespass was intentional or accidental is irrelevant if the DEF decides to permanently deprive the property then a larceny has occurred
1. Exception – if DEF makes reasonable effort to return property, but is unable to find rightful owner/possessor, the DEF is NOT guilty of larceny if they decide to keep property
d. Mistake of Fact – taking an item the DEF believes to be their own property in NOT larceny.
e. BREAKING BAILS RULE – a courier in the rightful possession of a package is guilty of larceny (NOT EMBEZZELMENT) if they open the package and take contents under the theory they are ONLY the rightful possessor of the exterior of the package, NOT the contents inside.
f. Larceny CASES: United States v. Rogers (4th Cir; 1961 – DEF walks out of bank with more money than he was supposed to have b/c of teller mistake; DEF claimed since $ given voluntarily by V there was no trespassory; Court held “if transferee, knowing of the transferor’s mistake, receives the good w/ the intention of appropriating them (permanently deprive), [their] receipt and removal of them is a trespass and [their] offense is larceny.”); see also Graham v. United States; but see People v. Robinson (NY; 1983 – DEF not guilty of larceny for removing parts of a car after the fact, b/c the initial trespass and taking had concluded, CANNOT be guilty of larceny for taking away parts of stolen property that is NOT in the possession of a rightful possessor.) 
b. EMBEZZELMENT – the fraudulent or unlawful conversion of another person’s property by a person who was in lawful possession of the property (AKA employee or agent theft) 
i. Elements:

1. Fraudulent Conversion – DEF must handle or use property in a manner that is inconsistent with or beyond the legal scope of their lawful right to possess the property. 
a. Carrying away unnecessary (unlike larceny), but legal conversion of the property is REQUIRED
b. Legal Conversion – requires more than slight movement of property; requires some concealment or inappropriate use of the property
2. Property of Another – the property in question must the legal tangible property of another (does not apply to real property)
3. By a person in lawful possession of the property – DEF must have had lawful possession at the time they improperly converted the property into their possession. (ex. Employee pocketing a sale w/o ringing it up see Commonwealth v. Ryan (MA 1892); company executives using company funds for personal reasons see People v. Talbot (CA 1934))
a. If employer gives employee property – Employee NOT considered in lawful or legal possession of property ONLY has lawful or legal CUSTODY over the property. If employee misappropriates custodial property, the crime is LARCENY and NOT embezzlement.
b. If an employee acquires property directly from a 3rd party, on behalf or as an agent for their employer, the employee is said to be in “possession” and a misappropriation of property in “lawful possession” is embezzlement.
ii. Additional Info: 
1. Unlike Larceny, (Majority Rule for embezzlement) does NOT require intent to permanently deprive, any intent to return property is irrelevant, once property is unlawfully converted embezzlement has occurred regardless of intent to return or replace. (Minority Rule: requires a showing of intent to permanently deprive)
2. Personal benefit of the DEF is irrelevant 
3. Embezzlement a creation of the courts to avoid having to find a DEF guilty of larceny (which historically had been a capitol felony with a sentence of death) and as recognition a DEF who embezzles is a legal possessor of the property vs. larceny where DEF is an unlawful possessor guilty of trespass   
c. FALSE PRETENSES – the willful misrepresentation (with fraudulent intent) of a fact in order to acquire property (possession and title) from another; occurs when DEF misrepresents a material fact that induces the owner of property to pass title of the property over to the DEF under false pretenses.
i. Elements:

1. Obtaining title of another’s property – requires the DEF to acquire the property and title from rightful owner 
2. By an intentional (or knowingly) false statement – rightful owner must be induced to transfer title and property through false pretenses
a. Majority Rule – false statement must be about a past or present fact (NOT FUTURE FACT)
b. Minority Rule (Model Penal Code) – false pretenses could be established even when the DEF’s misrepresentation or false statement deals with a future fact.
c. The false statement or misrepresentation must be material to other party’s decision to transferring property and title. It “need not be the sole inducing cause.” See People v. Ashley (CA 1954; minority rule)
3. With intent to defraud – DEF must have made false misrepresentations or statements for the purpose of fraudulent obtaining the title and property from the rightful owner
a. If the misrepresentations and false statements are made by DEF thinking they are false, but by happenstance they turn out to be true, the DEF CANNOT be guilty of false pretense
ii. False Pretenses v. Larceny-by-Trick
1. False Pretense – obtain TITLE and possession through deceitful means (physical possession not necessarily required)
a. once title has been transferred to DEF, false pretenses is the ONLY criminal charge available
CASES: see People v. Ashley (DEF found guilty of false pretenses for misrepresenting how he would use investors’ money; claimed would use to build a theater on land he owned, but used it to enrich himself instead; Ct held false statements about future events could bring about liability under FP; concurrence disagreed w/ expanding FP to future facts, but agreed in the holding b/c DEF had lied about present fact of owning the property in question.)
2. Larceny-by-Trick – ONLY obtain possession by deceitful means
CASES: see Graham v. United States
REVIEW
	
	Larceny
	Larceny-by-Trick
	Embezzlement
	False Pretenses

	DEF have consent to have initial possession of property?
	NO
	YES
	YES
	YES

	Is Consent Valid?
	n/a
	NO (consent obtain through fraudulent means)
	YES (legal possessor)
	NO (consent obtain through fraudulent means)

	Is the title conveyed to DEF?
	NO
	NO
	NO
	YES

	Is physical possession of property required?
	YES (carrying away requirement)
	YES (carrying away requirement)
	YES (legal conversion requirement)
	NO

	Intent Required
	Intent to permanently deprive
	Intent to permanently deprive
	Intent to legal convert property
	Intent to defraud


d. ROBBERY (Larceny + Assault) – the taking of personal property from the immediate presence of another person by force or intimidation with intent to permanently deprive victim of their property; must be a forced taking against the PERSON, not just the property
i. Elements:
1. Trespassory
2. Taking from person; by
a. Means of physical harm; or
i. Only small amount of force or violence necessary to constitute robbery. (ex. Ripping a chain off a woman’s neck b/c force being applied to victim’s neck).
ii. Pick pocketing or a simple snatching of a purse from an unaware victim is larceny, unless there was some added physical/violent component
b. Fear/threat of imminent bodily harm to a human being
i. Putting in fear = threat of imminent harm to human being (money for your life scenario)
1. Threat must be one of imminent harm to a person, NOT an animal or property
2. Threats to commit future harm do not constitute robbery. A threat of future harm in order to get victim to do something is EXTORTION not ROBBERY. 
3. Carrying Away; of the
4. Property of Another (rightful possessor);
5. Without Consent
6. With the intent to permanently deprive
**CA has hybrid crime b/w larceny and robbery – Grand Theft Person – grabbing of something w/in immediate area of the person or grabbing something attached to the person – treated more severely than larceny. **
e. EXTORTION (Blackmail) – use of malicious threat or force in order to obtain property or effect the victim’s conduct
i. Elements:
1. Malicious Threat 
a. Does not have to be an imminent threat can be a threat to commit a future harm
2. Requiring the Victim to do something not directly connected to the threat
ii. Additional Rules:
1. Extortionist does NOT have to take anything from the person or in the presence of the person
2. Threats can be of FUTURE rather than imminent harms
3. Threatened harm does not have to be against a person; threats against pets or other property satisfy malicious threat element
4. Threat does not have to be of a physical harm 
a. Can be a demand the V do (on not do) something under the threat of public humiliation or having secrets exposed
iii. ALLOWABLE THREATS
1. Restitution – if person A believes person B unlawfully took something from them, A has right to demand it back and can threaten B if;
a. Person A is acting in good faith and honestly believes B took their property
b. Demand must be only for what is owed (can include legal fees accrued by A in attempt to retrieve lost property) or less. See State v. Burns (WA; 1931 – DEF hired to collect money the victim embezzled from his employer; DEF did not ask for more than was owed so their threat of criminal prosecution DID NOT meet the standards of extortion;  holding one may demand the return of money embezzled by another, and, if restitution is refused, may threaten them with criminal prosecution, w/o violating the extortion statute)
c. Threat cannot be outrageous or unrelated to restitution being requested – cannot threat to denigrate or ruin B’s character or reputation unless there is a “DIRECT NEXUS” b/w threat and debt owed (Ex. Cannot threaten to publish or expose embarrassing photos unless victim repays an owed unrelated debt see State v. Pauling (WA; 2003); but a photographer who took photos of the victim, but has yet to have been compensated for their work, may threaten to sell the photos for publication if the victim does not pay what is owed.)
Differences b/w Robbery and Extortion
	
	Robbery
	Extortion

	Trespassory Taking in presence of victim?
	YES
	NO

	Threat?
	YES (or physical harm)
	YES (malicious)

	Threat of imminent harm?
	YES
	NO (can be threat of future harm)

	Does threat have to be directed at a person?
	YES
	NO

	Is the threat of a physical harm to a person?
	YES
	NO (threat does not have to refer to a physical harm)


f. RECEIVING (Possessing) STOLEN PROPERTY – one who knowingly receives property, which they know to be illegal taken.
i. Elements
1. Receive property
2. Knowing property was taken illegally
ii. Additional Information:
1. DEF not guilty of theft of property unless they part took in the taking of the property
2. Theft of property and receiving stolen property normally are mutually exclusive. Typically, the wrongdoer can only be convicted of one or the other.
VII. PREPATORY/ATTEMPT CRIMES
a. ATTEMPT CRIMES - all attempt crimes, including GI and Strict Liability attempts, are SI crimes
i. Elements:
1. Specific intent to commit the crime/targeted offense
2. An overt act in furtherance of that intent (2 standards – near even split within jdx’s)
a. “Substantial Step” – DEF must have taken a “substantial step” towards the completion of the target offense (looks backward to see what the DEF has already done in furtherance of the crime)
b. “Dangerous Proximity” – the DEF must have come within “dangerous proximity” of completing the target offense (looks forward to see how close DEF was to completion)
c. In all Jdx’s more than mere preparation is needed to constitute an attempt
ii. Defenses to Attempt Crimes
1. Voluntary Abandonment (VA) – not available in all Jdxs
a. Majority Rule (MPC) – VA is a complete defense – even if DEF has exceeded mere preparation, they may not be liable for an attempt if the voluntarily abandon their plans
i. not available in “dangerous proximity” JDXs and some “substantial step” JDXs 
b. Minority Rule (CA/Common Law) – NOT a defense at ALL – once DEF has taken enough overt actions to constitute attempt CANNOT put genie back in the bottle; see People v. Staples (CA 1970)
c. VA defense is the only “do over” allowed in criminal law
2. Involuntary Abandonment – When DEF is forced to abandon plans b/c of difficulty in completing the crime, b/c of increased risk or b/c stopped by intervening party.
a. NEVER A DEFENSE
3. Legal Impossibility – If a DEF takes steps to complete an act they think is illegal, but is NOT actually illegal then the DEF CANNOT be found guilty of an attempted crime
a. Rationale/Additional Information
i. It is a complete defense (Not in Federal Courts)
ii. Seen as failing to meet the required actus rea – there can be no criminal act towards committing a crime when there is no crime to be committed.
iii. If it is legally impossible for DEF to commit a crime, then DEF can not be found guilty of attempting to commit that legal impossibility
4. Factual Impossibility – If DEF had taken all the necessary steps to complete the target offense and the crime would have occurred if not for a mistake in fact (Ex. Still guilty of attempted pickpocketing even though the pocket you attempted to pick was empty; Still guilty of trying to rob a warehouse even if it turns out warehouse was empty)
a. NEVER A DEFENSE
b. SOLICITATION – Asking another person to commit a serious crime is a crime in itself (soliciting – murder, arson, robbery, burglary, rape, mayhem, assault w/ deadly weapon, larceny, etc...) – Proof it sometimes does hurt to ask
i. Elements
1. Asking another to commit a crime – the crime of solicitation is completed as soon as the question is asked
a. does not require the other persons agreement, simply asking completes the crime 
b. If the person asked to commit the crime (subjectively) agrees to commit the act, a conspiracy is created and the crime of solicitation merges into the crime of conspiracy
i. The merger of solicitation and conspiracy makes it impossible for a DEF to be convicted and sentenced twice for the same criminal action
c. CA Rule/Evidentiary Requirement – solicitation requires at least two witness to the alleged solicitation or one witness with corroborating evidence (i.e. a tape recording or written communications); see People v. Lubow (NY 1971)
VIII. VICARIOUS LIABILITY/ACCOMPLICE LIABILITY
a. Aiding and Abetting – not a crime in of itself, if person assists, aids or abets others in the completion of a crime, that person can be found criminally liable for that crime and charged as such.
i. DEF must KNOWINGLY and INTENTIONALLY aid, abet, assist or encourage the PRINCIPALS (perpetrators of the actual crime) in the perpetration of the crime in order to be criminally liable for that substantive crime.
1. UNKNOWINGLY aiding and abetting does NOT make DEF guilty or liable under accomplice liability theory
ii. Elements to Consider (when trying to determine if DEF is an accomplice to the substantive crime)
1. Level of relationships/associations – how connected is the alleged accomplice with the principal perpetrators of the crime
2. Proximity to substantive crime – how close temporally or physically was the allege accomplice’s role in the perpetration of the crime
3. Knowledge of the crime being committed – how much did the alleged accomplice actually know about the crime
b. Common Law Degrees of Participants
i. Principals in the 1st Degree (P1) – persons who actually engage in the act or omission that constitutes the substantive criminal offense (i.e. the guy who points gun and says “stick em’ up”)
ii. Principals in the 2nd Degree (P2) – Persons who aid, command, or encourage the principals in the 1st and are present at the crime scene (i.e. a lookout guy, getaway driver, or person egging on a fight yelling “hit em’ again”)
1. Simply being present at a crime or watching a crime occur w/o taking action does not establish accomplice liability – the central question is “did the person proximately assist in the crime?”; see Bailey v. United States (DC Cir. 1969 – DEF simple presence at the scene of a crime after being seen early talking and playing craps w/ alleged perpetrator was not enough to establish DEF was an accomplice to the crime, nor was the fact the DEF ran from the scene enough to prove he was an accomplice.)
iii. Aiders and Abettors Before the Fact (BF)– persons who aid, abet, or encourage principals prior to the crime, but are NOT present at the time takes place. (i.e. providing blueprint, guard shift schedules, vehicles or weapons)
iv. Aiders and Abettors After the Fact (AF) – persons who assist principals after the substantive crime has been committed (i.e. providing a hiding place); NO LONGER LIABLE for the substantive crime (historically were under common law)
c. Liabilities
i. P1, P2 and BF all guilty of substantive crime; AF NOT guilty of substantive crime, but may be guilty of local Jdx’s designated crime for aiding and abetting after the fact.
ii. P1, P2 and BF only criminally liable if they contribute/encourage in furtherance of the substantive crime
iii. Accomplices only guilty of crimes that were REASONABLY FORESEEABLE (majority rule); Minority accomplices may be liable for all crimes committed in furtherance of the original planned crime; see People v. Kessler (IL 1974 – (minority rule; dissent = majority rule) getaway driver for a planned burglary could be held liable for attempted murder b/c P1s ended up getting into an unexpected gun fight with police when they were surprised by the owner of business they were burglarizing was unexpectedly present and armed.)
d. Providers of Goods and Services – a provider of a good or service may be liable for crimes committed by their customers under accomplice liability if they have:
i. Knowledge goods/services being used for criminal purposes
ii. Provider has a “stake in the outcome” – evidence a provider has a stake in the criminal enterprise include:
1. Overcharging the customer (b/c provider knows good/service will be used for a criminal purpose)
2. Nature of the relationship – does the provider have long and continuous relationship with the customer
3. Quantity of Sales – how much of the providers overall business relies on these criminal customers?
4. Encouragement – does the provider take any steps to encourage the customers criminal ventures?
5. Nature of the Good – if the good/service is inherently dangerous may be sufficient to establish accomplice liability.
IX. GROUP LIABILITY (CONSPIRACY)
a. CONSPIRACY – an agreement b/w two or more persons to accomplish an unlawful purpose (or lawful purpose in an unlawful way) is a conspiracy
i. Actus Rea – is the agreement to commit an unlawful act
ii. Mens Rea – (SI crime w/ 2 intents) (1) intent to make agreement; (2) with further intent to commit the agreed upon crime
iii. Elements:
1. An expressed or implied agreement – must be an agreement b/w 2 or more persons
a. Agreement DOES NOT have to be expressed and persons   can be part of the same conspiracy w/o ever meeting or knowing about each other. 
i. Federal Rule (Pinkerton Rule) – all that is required to establish persons are in the same conspiracy is that they are aware they are part of a ‘CRIMINAL ENTERPRISE’ with other people participating in that same enterprise. Under the PINKERTON RULE – All conspirators are liable for all substantive crimes committed by their co-conspirators if (1) the crimes are committed in furtherance of the conspiracy (‘criminal enterprise’); and (2) the crimes were REASONABLY FORESEEABLE. See Pinkerton v. United States (S. Ct 1946 – DEF imprisoned at the time substantive crimes were committed by their brother found guilty of conspiracy and some of the substantive crimes. The Court determined DEF past agreement with brother was enough to hold him liable for the crimes of his brother despite no evidence DEF participated, aided or abetted those crimes in any way, but b/c DEF failed to withdrawal from the conspiracy before the crimes were committed DEF was liable)
2. An overt act – some slight foreseeable overt act must be performed in furtherance of the conspiracy by one of the co-conspirators. Can be a slight act such as purchasing necessary equipment to commit the crime. DOES NOT need to as substantial the physical conduct required to establish accomplice liability, NOR does it need to meet the “substantial step” requirement to establish an “attempted” crime in some Jdxs.
3. Co-conspirators must have a meeting of the mind – (Majority Rule) Conspiracy REQUIRES a subjective meeting of the minds (all parties have to be in full agreement and understanding of what has been agreed to and of the illegality of the act)
a. One CANNOT be a co-conspirator if they lack the intent to pursue an unlawful purpose (lack mens rea) (ex. DEF would not be guilty of conspiracy to steal if they honestly believed they were merely helping A regain property that was rightfully A’s; The DEF lacks criminal intent)
b. DEF must join conspiracy BEFORE it ends to be guilty of conspiracy; see McDonald v. U.S. (8th Cir. 1937 – DEF laundered money for group of kidnappers after they received ransom payment for a kidnapping V and had released the V; despite joining the “conspiracy” after the substantive kidnapping was complete DEF found guilty of conspiracy b/c ct. determined the kidnapping conspiracy had not ended with the receipt of the ransom and release of V, instead conspiracy would only be viewed ‘completed’ once the conspirators received payment of clean money which they could use.) 
c. Persons not legally competent (ex. Children) CANNOT be part of a conspiracy 
d. GERBARDI RULE: Victims of a crime CANNOT be part of a conspiracy (ex. DEF cannot be charged for conspiracy to commit statutory rape b/c the underage participant is NOT a co-conspirator; if a 3rd party helped facilitate the statutory rape, then a conspiracy may be found b/w 3rd party and adult perpetrator) See Gerbardi v. US (S. Ct. 1932)
e. WHARTON’s RULE – persons CANNOT be convicted of conspiracy for participating in a crime that as an element of that crime requires an agreement b/w the two (or more) perpetrators. (most common examples adultery and dueling; a conspiracy b/w participant in those crimes is built in to the crime itself; however if a 3rd party helps facilitate these type of crimes could result in a conspiracy charge b/w 3rd party and perpetrators of the substantive crime).
b. WITHDRAWAL
i. Notification:
1. Conspirator must inform ALL of his co-conspirators intent to withdraw
a. Withdrawal must have been understood by a ‘reasonable person’
2. Notice must be given with enough time for co-conspirators to abandon their criminal plans
ii. Liability
1. In Jdx which require an ‘overt act’ to have been taken to establish the crime of conspiracy, a DEF who withdraws prior to any ‘overt act’ occurring in furtherance of the conspiracy will escape criminally liability for the yet to be completed conspiracy (majority rule) (hybrid of the voluntary abandonment doctrine and legal impossibility doctrines)
2. A DEF who withdraws from an established conspiracy will STILL BE LIABLE for any REASONABLY FORESEEABLE crimes that have already been committed; however, once withdraw a DEF is NOT liable for any future crimes committed in furtherance of the conspiracy.
c. CONSPIRACY RULES
i. Pinkerton Rule (majority rule/federal rule) – need subjective agreement (‘meeting of the minds’) to established a conspiracy; once established any conspirator may be held liable for all substantive crimes committed by other co-conspirators as long as (1) substantive crimes are in furtherance of the conspiracy; and (2) those crimes were foreseeable.(govt not required to establish a DEF aided or abetted substantive crime in any way; membership in the conspiracy is sufficient to establish liability)
ii. Common Law/Model Penal Code Rule (minority rule) – does NOT have to establish a ‘meeting of the mind’ requirement to show conspiracy; once established conspirator may only be held liable for a substantive crime committed by a co-conspirator if it can be shown the DEF had liability under an accomplice theory of aiding and abetting the perpetration of the co-conspirator’s substantive crime. Just being part of the larger conspiracy NOT ENOUGH to establish liability.
iii. Co-conspirator Exception to the Hearsay Rule – All things said and done in furtherance of the conspiracy or while the conspiracy is still going on, either before or after you join the conspiracy, can be admissible against all of the co-conspirators.  This is one of the primary motivations for the prosecution to go for the conspiracy charge b/c it improves their chances since it allows into evidence things (i.e. statements made outside of court by one conspirator can be used against another conspirator) that would not be allowed with another crime.
**Once you have been arrested your participation in the conspiracy is over and anything you say is not in furtherance of the conspiracy. Therefore it is not admissible under the exception. For example confessions to the police are not admissible due to this. See Krulewitch v. U.S.
d. CONSPIRACY MODELS
i. Chain Theory Rule: One overriding conspiracy that consists of an ongoing and continuous relationship b/w the parties. Although the parties did not know each other, the court held that they were all part of one conspiracy b/c they knew and relied upon the fact that others would be involved in the distribution plan at various stage. See U.S. v. Bruno (86 persons connected with a smuggling, distribution and selling of drugs in NY and TX we said to be all of the same conspiracy despite majority of the members not knowing other members under the chain theory)
 SHAPE  \* MERGEFORMAT 



ii. Wheel and Hub Theory:  Central hub distribution conspiracy where a central person or group distributes a fungible product to individual distributors or sellers. Said to be part of a wheel and hub conspiracy, needs to be more than just a connection with central hub; co-conspirators making up the wheel must be benefiting from the criminal conduct of other co-conspirators on the wheel. (see Blumenthal v. U.S. (S. Ct. 1947) – whiskey enterpise = conspiracy; but see Kotteakos v. U.S. (S. Ct. 1946) – housing fraud = no conspiracy)
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X. OTHER SUBSTANTIVE CRIMES
a. KIDNAPPING – any person who unlawfully by means of force or fear, holds or detains another person w/o consent and moves them in a substantial or significant way is guilty of kidnapping
i. Movement/Asportation – a central component/requirement of kidnapping, to determine if movement is substantial or sufficient to establish the crim of kidnapping look at:
1. The distance – how far was the V moved by the DEF
a. Slight, trivial or merely incidental movement likely insufficient
2. Risk of harm – did the movement increase the risk of harm (physical or psychological) to the V (compare risk of harm of original location to risk of harm to new location) 
3. Concealment – did the movement of the V help DEF avoid detection
ii. California/Majority Movement Standard
1. Movement must not merely be incidental to the commission of the other underlying lesser crime; OR
2. Movement must SUBSTANTIALLY increase risk of harm beyond that inherent in the underlying crime
iii. General Rules
1. Traditional Kidnapping – traditional kidnapping (ordinary kidnapping) is typically for the purposes of extortion (ransom) – movement requirement easier to satisfy
2. Kidnapping for other purpose – if kidnapping for another crime (i.e. assault, robbery, rape) then movement must be shown to be beyond what would be expected for the underlying crime (more than merely incidental to the other crime) see People v. Chessman (CA 1951 – DEF found guilty of kidnapping b/c moved V 22ft to DEF car for the purpose of raping V; Ct. held 22 feet was enough to satisfy strict kidnapping statute of CA; CA later established modern rule that requires greater scrutiny when satisfying the movement requirement)
b. FALSE IMPRISONMENT
i. Definition – to hold someone by force or fear
1. Lesser offense to kidnapping
c. RAPE
i. Definition – non-consensual sex
1. Slightest penetration enough to complete the crime of rape
2. General Intent Crime
a. GI Defenses available – including Reasonable Mistake of Fact (typically regarding V consent) is a defense
d. STATUTORY RAPE
i. Definition – sex with a minor
1. Strict Liability Crime (majority rule)
a. CA and some other JDXs divide the crime b/w strict liability and general intent crime
i. Under 14 = Strict Liability
ii. Over 14 = GI – Reasonable Mistake of Fact available defense
2. Victim’s consent NOT A DEFENSE
e. BATTERY
i. Definition – a completed assault – a harmful or offensive touching of the V – some 
ii. General Intent Crime – most commonly tested GI crime on the bar exam
f. BURGLARY
i. Definition – trespassory breaking and entering of a dwelling house of another at night, with the intent to commit a felony or theft therein
ii. Elements
1. Trespassory – entering w/o consent (uninvited)  or by means of trick or fraud (i.e. claiming to be a repair man)
a. Entry MUST be accomplished by some use of force, threat or fraud
2. Breaking
a. Entering home through an wide opened door or window ≠ breaking
b. Pushing open a slightly ajar door or sliding a window further open = breaking
3. Entering – person or instrument of the secondary crime MUST enter the dwelling
a. If secondary felony was to murder then fire a bullet or throwing a bomb through a window would satisfy entry
i. Instrument must be the crime DEF intended to commit once inside
4. Dwelling house – any place where people live, even if not a permanent domicile, even if no one is present at the time of entry
a. Abandon home does NOT count
5. Nighttime – 30 minutes after sunset and 30 minutes before sunrise
6. Intent to commit a felony or theft
XI. DEFENSES
RULE:  There are possible defenses to certain crimes that may be either a complete or partial mitigating defense.  The possible defenses in criminal law are:

a. Insanity
b. Incompetence

c. Unconsciousness

d. Involuntary Intoxication

e. Honest and Reasonable Mistake of Fact

f. Honest and Unreasonable Mistake of Fact

g. Diminished Capacity
1. Voluntary Intoxication

2. Mental Illness
h. Self-defense

i. Defense of Others

j. Defense of Property

k. Necessity

l. Duress

m. Consent

n. Entrapment

a. INSANITY (complete defense) – 

i. Definition: Insanity is a complete defense that will entitle Ds to an acquittal b/c of the existence of an abnormal mental condition at the time of the crime.  It is a legal term, rather than a psychiatric or medical one.  The cause of a D’s mental illness or insanity is irrelevant in determining the legal consequences.

**This defense applies to ALL crimes on the book, except for strict liability crimes.

**There is no such plea as temporary insanity; you’re either insane or you’re not.

**Reasonableness is not a consideration

**The insanity defense is very rarely successful.

**Insanity is an affirmative defense - D has to raise it.
ii. PUBLIC POLICY – We want to punish people who are evil, and since insanity is an illness, it wouldn’t be appropriate to punish someone b/c of their illness.
iii. RULES
1. M’Naghten Rule (Majority Rule/Right v. Wrong Test) - At the time of the crime and as a result of his mental impairment, DEF either: (1) did not appreciate the nature and quality of their act; or (2) did not know that the act they were doing was wrong. (understand)

**This is a cognitive test – it looks at the person’s understanding; it does not look at the ability to resist.

**This is a very high standard for D to meet. Most people would not meet this test.

**The first part of the rule was referred to as the “Wild Beast” theory.

**CA used this test, then got rid of it and adopted the ALI test, but then Congress passed a referendum to re-adopt this test b/c of the Hinckley/Reagan case.

**Burden of proof is now on the defense to show that D is insane by “clear and convincing” evidence.
2. Irresistible Impulse Test (Minority Rule) - If DEF b/c of mental defect lacks capacity for self-control.  (Ex: A person who hears voices in his head)
**This is a volitional test - it looks at whether you are able to control yourself.

** Unable to conform your behavior to the requirements of the law as a result of a mental illness or defect.
3. Durham/Product/New Hampshire Test (Minority Rule) - If DEF behavior was the product of a mental illness or defect.
**This is a very broad standard b/c it’s much easier to satisfy this test.

**This test got people thinking about the problems of the two tests above and influenced the ALI test.

**This test was only used by New Hampshire and DC

4. American Law Institute (ALI) or Model Penal Code Test – A DEF is not responsible for criminal conduct if at the time of such conduct, as a result of mental disease or defect, he lacks ‘SUBSTANTIAL CAPACITY’ either to (1) appreciate the criminality (wrongfulness) of his conduct or (2) conform his conduct to the requirements of law.
** It sought to combine the better aspects of both the M’Naghten Test and the Irresistible Impulse Test.

	Test
	Definition
	Type

	M’Naghten
	B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong
	Cognitive test

	Irresistible Impulse
	Crime caused by insane impulse that overcame D’s will
	Loss of control test/ volitional

	A.L.I. Test
	B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law
	Combination of cognitive & loss of control tests

	Durham (NH) Test
	Crime was a product of D’s impairment/ mental illness
	Causation test


Montana v. Korrell – Court held that D does NOT have a constitutional right to raise insanity as an independent defense to criminal charges.  No insanity instruction is allowed to be given, rather it’s a men rea instruction (in which insanity evidence can be used to help negate mens rea).  Court argued that they’re NOT punishing the insane for their disease, but rather b/c they commit a crime during the throes of that disease.

**RULE (Minority/Montana) – Insanity is NOT allowed to be used as a separate defense to a crime.

**However, the majority of jxs ALLOW for insanity to be used as a separate defense to a crime.

**Just b/c you don’t have the constitutional right to something doesn’t mean that a state can not give you that right.
b. COMPENTENCY
i. Definition – not a defense, a question of due process. Look at DEF at time of trial not at time of crime. Only question is if a DEF is competent enough to stand trial or sentencing.
ii. Elements: In order to be deemed competent to stand trial a DEF:
1. Must understand the nature of the proceedings against him; 
2. Must be able to aid in their own defense (i.e. If D cannot communicate with his lawyer in the preparation of his defense)
**A finding of incompetence will suspend the criminal proceedings and result in criminal commitment until such time as D regains competence.

** during criminal commitment must try to “train to be fit.”

**Before the Jackson case, the time period that D could be criminally committed in order to be made competent was indefinite.  The problem with this is that it was a violation of due process.

**However, now the Constitution may demand that D’s hospitalization be limited to a reasonable period of time necessary to decide whether there is a likelihood of recovery in the near future.

**D cannot be criminally committed unless there is a reasonable belief that he will be able to be made competent to stand trial before the time runs out (he can’t be held longer than the punishment provides for the crime).

**If it’s no longer reasonable that D will become competent, then he can NOT be held any longer and must be released.
People v. Lang – D was a deaf, illiterate mute who was arrested for murder.  Court held that D was not competent to stand trial b/c of his physical disabilities and b/c he was incapable of assisting counsel in his defense.  When D was later sent back for trial the primary witness had died and the trial could not proceed; D was released.  D was later re-arrested again for murder.  D was still unable to communicate, and the court did not want to let him get away again so they civilly committed him for being a danger to others, however, there was a problem w/ this b/c Lang was not found to be mentally ill.  Court struggled w/ this b/c they did not want to release a double murder back out onto the streets, but at the same time D could not be held for a conviction that was unconstitutional. 

**RULE – You cannot lock someone up on the prediction that they will commit crimes in the future.
iii. Other Rules
1. LPS (Ladderman Pepper Short) (CA Rule) - Civil Commitment – just b/c you can no longer hold someone criminally committed (if they can’t make him able to stand trial within the time allowed) DOES NOT mean that you have to completely release them since you can civilly commit them. Two-part evaluation (control conduct)
a. DEF has a mental illness
b. As a result of the mental illness, D is a danger to himself or to others

**It starts out with a 72-hour observation, and then extends to longer if D is found to still be a danger.

**Exception – If the person can show that he has the ability to take care of himself, then he cannot be civilly committed.

**PUBLIC POLICY – To quarantine such people b/c they pose a threat to public safety by preventing that person from spreading his disease (i.e. sex offenders, AIDs patient who spreads his disease, pedophile)

c. 
UNCONSCIOUSNESS (complete defense)
i.
 Rule: As long as you were unconscious, voluntarily or involuntarily, you are said to NOT have the capacity to form the requisite intent to commit a crime and are entitled to an acquittal.



**This defense applies to ALL crimes on the book.




**CA allows this defense.

People v. Decina - Epileptic man goes out driving and suffers a seizure behind the wheel causing an accident that killed people.  The D was considered to be unconscious when he killed the people b/c he had suffered an epileptic attack.  But since he knew that he was susceptible to such attacks and still chose to get in the car and drive, which made him reckless, he was not allowed to use unconsciousness as a defense.  Hence, he was still guilty.

People v. Newton – D, after being shot in the stomach, shot and killed a police officer.  D could have argued either diminished capacity or unconsciousness due to his being in a state of shock, but he chose unconsciousness b/c he was given the impression by the court that he could only choose one.  The judgment was reversed b/c the court should have also allowed the unconsciousness defense since it is a complete defense which negates the capacity to commit any crime at all.

d. 
INVOLUNTARY INTOXICATION (complete defense)
i.
 Rule: Involuntary intoxication acts as a complete defense when it negates the requisite intent of the specific crime.  D must be severely intoxicated for this defense to apply.  Intoxication is involuntary only if it results from the taking of an intoxicating substance (i.e. alcohol, drugs, and medicine) and:
1. without knowledge of its nature;

2. under direct duress imposed by another; or

3. pursuant to medical advice while unaware of the substances’ intoxicating effect.


**This defense applies to ALL crimes on the book.

**If intoxicated to the point where you can be considered legally insane (in that jurisdiction), then D can be entitled to an acquittal (complete defense).

**CA still allows this as a defense.

** complete defense if the crime was committed as a result of the intoxication.

HYPO:  If you have a tablet of LSD that you were made to believe was a heartburn pill, and you end up killing someone b/c of your intoxication, can you assert any defense?
Yes, involuntary intoxication b/c you didn’t intend to be intoxicated and didn’t have the opportunity to prevent it.  Thus, once you became intoxicated, you didn’t know what you were doing when you committed murder.

e.  HONEST AND REASONABLE MISTAKE OF FACT (complete defense)
i.
 Rule: When DEF honestly (subjectively) made a mistake, and a reasonable (objective) person in the same circumstances would have also.  (Ex: Def honestly and reasonably believed that someone was going to attack him, and so Def attacked him first causing him harm)
**This defense applies to ALL crimes on the book, except for strict liability crimes.

**Cultural differences will never be considered a complete defense, but it may be allowed as a partial mitigating defense.



**Mistake or ignorance of the law is NOT a defense.

PUBLIC POLICY: Goal of Crim Law is to punish people for acting with a criminal intent.  It doesn’t make sense to have society pay their tax dollars towards people who act honestly and reasonably since a normal law-abiding member of society would have acted the same way in the same situation.

HYPO:  You rent a car from Hertz and park it and go to the market.  When you go back to get in the car, you accidentally get in another car that is the same as yours and has the keys on the chair and you drive off with it.  You didn’t mean to though.  Were you acting reasonably?

Yes, that was acting honestly and reasonably b/c it was the same type of car as yours.

f. 
HONEST AND UNREASONABLE MISTAKE FACT (partial mitigating defense)
i.
 Rule: When D honestly (subjectively) made a mistake, but a reasonable (objective) person in the same circumstances would not have.  D will only be punished for the lesser included general intent crime of the specific intent crime.  

** Complete defense only to specific intent crimes. However, a person can be held liable for the lesser general intent crime.

HYPO:  Using the hypo above, assume that you drove off with a Maserati instead of another Toyota like yours?  

Then it’s an honest and unreasonable mistake b/c it was a very different car than yours. But still counts as a defense since it’s larceny (specific intent crime).

1. Ex: Kobe case - if he honestly thought that every girl always consents to him b/c of who he is.  This is honest, he really thinks it, but it’s not reasonable.  But he would still NOT have a defense b/c rape is a general intent crime, not a specific intent crime.

g.  DIMINISHED CAPACITY (partial mitigating defense)
i.
 Rule: As a result of a mental defect short of insanity or intoxication, DEF did not have the requisite mental state required for the crime charged.  There are two types of diminished capacity defenses:  
1. Voluntary Intoxication

2. Mental Illness (just short of insanity)

**CA got rid of ALL of diminished capacity as a defense, which would have allowed a partial defense (mitigation) to a specific intent crime, a mitigation from 1st degree to 2nd degree murder under the Wolff Standard, and mitigation from murder to manslaughter.

**Diminished capacity can mitigate specific intent crimes to general intent crimes (i.e. burglary ( trespass), 1st degree to 2nd degree murder, and murder to manslaughter (it all depends on the level of diminished capacity).

**If someone voluntary intoxicates themselves to the point they are unconscious, they will not be allowed to use unconsciousness as a defense – rather, they will be, at the least, charged with involuntary manslaughter b/c they will be considered criminally negligent by allowing themselves to drink to the point where they are unconscious.

1. 
Voluntary Intoxication (partial mitigating defense)

i. Rule: Intoxication is voluntary (self-induced) if it is the result of the intentional taking of a substance known to be intoxicating, without duress.  The person need not have intended to become intoxicated.  It is offered as a defense to establish that DEF was so intoxicated as to lack the ability to form the requisite intent.
**In Common Law, it is a defense to a specific intent crime, but NOT to a general intent crime or a crime requiring malice (generally), recklessness, negligence, or strict liability.

**It acts only as partial defense b/c your intoxication is progressive, which delineates your reckless behavior to continue to get drunk.

**CA does NOT accept voluntary intoxication as a defense if you claim that the only reason you are not guilty is b/c you lacked intent, and that the only reason you lack intent is b/c you were intoxicated.

CASES: People v. Hood – DEF is intoxicated and forces his way into ex-girlfriend’s house.  Police respond and during the course of the arrest DEF grabs the officer’s gun and shoots him in the legs.  DEF is charged w/ assault w/ intent to murder.  The issue was whether DEF’s intoxication made him.  Court allowed him to argue voluntary intoxication b/c if he proved that he was incapable of forming the requisite intent or was unable to engage in goal-directed behavior, then it should have been presented to the jury, since the jx accepted voluntary intoxication as a defense.

State v. Stasio – Court held that even though they don’t accept the voluntary intoxication as a defense under normal circumstances, they will allow him to argue it b/c he claimed that he didn’t even remember committing the act (actus reus).  It may be that he never committed it, not just b/c he was so drunk that he couldn’t remember it.  Thus, it’s more of an argument against the act than the intent to commit the act.  This was enough to allow a jury to hear the case and decide for themselves.

HYPO:  Assume in both the Stasio and Hood cases, both Ds were teetollers (people who do not drink alcohol), is there any difference from the actual facts of those cases?
Yes, in this hypo it is involuntary intoxication, whereas in the actual cases it was voluntary intoxication.

2. 
Mental Illness (just short of insanity)
i. Rule: A mental illness just short of insanity (i.e. neurosis, obsessive compulsiveness, or dependent personality)
CASES: People v. Wolff
h.
SELF-DEFENSE (complete defense)
i.
Rule: If a reasonable person under the  circumstances would have believed that you were under imminent attack AND you yourself honestly believed that you were under imminent attack (of death or great bodily harm), then you are justified to use self-defense.  This is a complete defense, even if you’re mistaken.  However, you are only allowed to use force that is proportional to the imminent attack (i.e. a punch for a punch).
**Objective standard - we do NOT place the reasonable person in the same shoes as the D, rather only in the same proximity.  Psychological makeup of D, such as a syndrome (abused child), does NOT provide objective circumstances, they are subjective.

**Initial Aggressor – the first initial toucher.  There are two types of initial aggressors: (1) aggressors that use deadly force, and (2) aggressors that do NOT use deadly force.

**Self-defense applies to other crimes as well, such as battery.  Honest and reasonable belief is a defense to battery, but honest and unreasonable belief is NOT a defense to battery b/c it’s a general intent crime.

ii. 
Deadly Force
1. Majority Rule (Common Law/CA) – Before using deadly force, one has a duty to retreat if the opportunity arises to escape without being harmed.  Two requirements: (1) there must be a safe avenue of retreat, AND (2) you must have known about it.  These elements are both subjective and objective.

a. However, you don’t have a duty to retreat if it’s on your own property.

b. If you may suffer minimal injury by escaping (i.e. by jumping out of the window and suffering a broken ankle), you still may be required to do so.

c. When examining the situation in hindsight, we give the benefit of the doubt to the person being attacked (when it’s a close call) b/c you can’t always expect people to have cool thought in those situations.
**Common Law RULE (Majority) – Both objective and subjective standard -- if a reasonable person under the circumstances would have believed that you were under imminent attack AND you yourself honestly believed that you were under imminent attack, then you are justified to use self-defense.  This is a complete defense, even if you’re mistaken.
2. Minority Rule (Stand Your Ground/Model Penal Code) - One does NOT have a duty to retreat or escape if the opportunity presents itself.  Instead, one can stand their ground and use non-deadly force if it’s is reasonable, however, one can use deadly force and kill the attacker when it reasonable (if your life is threatened OR serious bodily injury).  However, if you are the initial aggressor, then you DO have a duty to retreat.

CASES: State v. Simon - DEF believed that his neighbor was a martial arts expert due to his Asian ethnicity, and so he shot he him in self-defense when he mistakenly thought that he was going to be attacked by him. The court applied the wrong standard (MPC rule), which only applies the subjective test (if D honestly believed that he was under an attack, he was justified to use self-defense).  D was acquitted b/c he subjectively believed, although unreasonably, that he was being attacked. Prosecution appealed the jury instruction. The appeal only establishes precedence and does not demand a retrial. 

3.
Imperfect Claim of Self-defense (Minority Rule/CA):  When you only have a subjective belief, but not an objective belief, that you are under an imminent attack, then you have an imperfect claim of self-defense which makes you guilty of only the lesser included offense (i.e. if you honestly but unreasonably kill, then you will be found guilty of only voluntary manslaughter instead of murder).  You are said not to possess malice.  See Jahke v. State of Wyoming (codified what the jury did in Jahnke.)
4.
SELF DEFENSE and ARREST
a. 
Historic Common Law RULE – Resisting a lawful arrest is a crime, but resisting an unlawful arrest is NOT a crime but could be used as a complete defense since it was an equivalent to an unlawful physical force.  D can use force to resist the arrest.  An arrest without probable cause (specificity - i.e. a tattoo on left cheek) is unlawful and against the Constitution.
b. 
Modern Majority Rule (CA Rule)– CANNOT physically resist a lawful or unlawful arrest, unless arresting officer is using force that threatens the DEF life they can use reasonable force to protect own life.

i.
resisting an unlawful arrest = misdemeanor battery


ii.
resisting lawful arrest = felony battery against a peace officer
5.
INTITIAL AGGRESSOR

a.
Initial Aggressor (Majority Rule) – a DEF that is the initial aggressor loses the right to claim self-defense unless: 

1. DEF surrenders, retreats or gives up, regardless of whether he was using deadly force or not (i.e. if his hands are in the air, and you try to shoot him, he then has a right to use deadly force against you); or

2. DEF used non-deadly force, but Victim over-reacts and retaliates with deadly force, DEF has right to Self-Defense against the deadly force. 

IA initiates w/ non-deadly force
Initial Aggressor (DEF)

   V overreacts w/ deadly force
     Victim (V)

IA can claim Self Def against overreaction use of deadly force

See Rowe v. U.S. – D got into a racial argument with the victim (now deceased).  The initial aggressor was Rowe who first kicked the victim on his leg after the victim insulted him.  Then the victim responded with a knife and cut D on his face.  D then pulled out his gun and shot and killed the victim.  D was the initial aggressor and used non-deadly force (kick) but was attacked in response with deadly force (knife), which gave him a right of self-defense unless there was an avenue of safe retreat.
State v. Abbott – A fight broke out between D and his neighbors who shared a driveway together.  D was the first to throw the punch (initial aggressor) due to words (not threats) from the other side.  The father of the neighbor came out with a hatchet.  At the end, everyone was left lying on the ground injured besides D.  Court adopted the minority rule which requires that when D had the right to use deadly force, he must have first sought an avenue of retreat if possible and safe to do so.
**In every jurisdiction in this country, when an initial aggressor gains a right of self-defense, he must first seek a safe avenue of retreat if possible since he was the one who initiated it.  Here, it does not matter whether it was on the initial aggressor’s property or not.

i.
DEFENSE OF OTHERS (complete defense)
i.
 Rule: You have a right to come to someone else’s aid even if that person is a stranger to you.
**This is the same right as you have to defend yourself.

1. 
Alter Ego RULE (Traditional Common Law/CA/Significant Minority) – When you come to someone’s defense, you step into their shoes and you gain no greater rights than the person you’re aiding (i.e. if the victim can’t use a gun, then you can’t either).  However, you have to be right and cannot be mistaken.

**If you were reasonable to aid, but the person you aided did not have the right to aid herself, then you have NO defense.

2.
Reasonable Test RULE (Modern/Majority) – So long as you acted honestly (subjective) and reasonably (objective, even if you’re wrong, you have a right to a complete defense of self-defense. 
**It’s split down the middle - 25 states Alter Ego rule and 25 states Reasonable Test rule.
ii.
Fleeing Criminals
1. 
Garner RULE (Peace Officers) – 4th Amendment: Cops are ONLY allowed to use deadly force to stop a fleeing felon when they honestly and reasonably believe that they have probable cause (reasonable belief) AND the felon is dangerous to human beings and society (i.e. armed robbery, rape, assault with deadly weapons, murder, kidnapping).  Threatens serious physical harm. However, if there is no other way to prevent the felon from getting away, and it was reasonable, then the cop can use deadly force.  Here, private citizens are still allowed to use deadly force against non-dangerous felons, so long as they are right (probable cause is not sufficient).

**Problem – this rule gave private citizens MORE rights than cops b/c 4th Amendment only applies to government.
2.
Couch RULE (Modern Private Citizens) – A private citizen can only use deadly force when they reasonably believe the felon poses a threat of serious physical harm to himself or others. (it does not have to be imminent) - private citizens have the same rights as police do now.

Rationale – you can’t give more rights to shoot felons to private citizens than cops.  This helps prevent vigilantism.
**This rule was changed by the Couch RULE. See People v. Couch – D drew his gun and shot and killed a fleeing felon who he saw was trying to steal his car radio.  Court adopted the modern rule and held that D, a private citizen, was not allowed to use deadly force against the criminal who was not considered a dangerous felon.

**This rule changed the Common Law rule and the Garner RULE.

**Felons NOT considered dangerous – drug dealers, check forgers, theft criminals.

**Do NOT confuse these rules with the rules of self-defense, b/c if you’re put in a situation of imminent danger, you are allowed to use self-defense as long as you were honest and reasonable (you don’t have to be right).

j.
DEFENSE OF PROPERTY (complete defense)
i.
 Rule: Nondeadly force may be used to defend property in one’s possession from unlawful interference.  With real property, this means entry or trespass; with personal property, this means removal or damage.  The need to use force must reasonably appear imminent.  Thus, force may not be used if a request to desist or refrain from the activity would suffice.  In addition, the right is limited to property in one’s possession.  Deadly force may NOT be used to defend property unless it is used in conjunction with another defense (i.e. self-defense, defense of others).
**Deadly force is permitted when in DEF dwelling, if DEF reasonably believes that the use of force is necessary to prevent a personal attack. (but will be under another defense theory i.e. self-defense/defense of others)
1.
MECHANICAL DEVICES RULE (Common Law) – You are not allowed to set up deadly mechanical devices (i.e. spring guns) to defend your property.  Where the manner and character of the burglary do not reasonably create a fear of great bodily harm, you are not allowed to use deadly force. You cannot use deadly force to solely protect propert.

a. A spring gun cannot discriminate or make a value judgment before shooting, which may lead to accidentally killing a cop, fireman, child - the risk of a mistake is too high.
b. The law values life over property, including the life of a burglar.

HYPO:  If a robber was coming through your window at 3 am at your home, would you be allowed to use deadly force and shoot him if you were there personally?

Yes, b/c it’s your home and there is a fear of danger to your life in that situation. NOT A DEFENSE OF PROPERTY THEORY – SELF-DEFENSE THEORY
CASES: People v. Ceballos – D was suspicious of burglars so he set up a spring gun (trap) in his garage so when someone would try and break in, they would be shot.  A burglar broke in and was shot in the face.  Court held that since D was not present when the burglary took place, there was no threat of death or serious bodily harm, thus D was not justified in using deadly force to defend his property.  

However, D would have been allowed to use non-deadly force.  Even if D was present when the burglary took place he still would NOT have been allowed to use deadly force b/c it was a garage, not a dwelling.

k. 
NECESSITY (complete defense)
i.
 Rule: A person is NOT guilty of a crime when he/she engages in an act otherwise criminal when:

1.
act charged as criminal was done to prevent an immediate harm (not necessarily imminent?) imminent evil - a threat of bodily harm to oneself or to another person;

2.
if there was no legal alternative to the act;

3.
the reasonably foreseeable harm was not disproportionate to the harm D caused;

4.
a greater harm was to be prevented;

5.
that belief was subjectively and objectively accurate; AND

6.
DEF did NOT substantially contribute to the condition (MISFEASANCE)
**This is the CA rule.

**This is an objective test.

**Causes of necessity are things such as running out of air/water or escape from sexual assault.  It involves D choosing between 2 evils.

**This is an affirmative defense, and the burden of proof is on the DEF to establish the defense by proving all 5 elements.

**Necessity is NOT a defense to a killing.  In order to save your life out of necessity, you can NOT kill someone else.  You do NOT have the right to take one life to save 5 lives b/c the law values each life equally and doesn’t focus on the greater good (killing 1 life to save 5 vs. letting 6 die).  However, the law allows to quarantine someone whose disease will spread in society and kill others, even if quarantining them will almost certainly kill him.

CASES
State v. Reese – While in prison, D feared forcible sexual assault.  He reported this to his counselor but to no avail.  Thus, he escaped from prison.  He got about 8 miles away, but then was caught about 24 hours later.  D claimed a defense of necessity.  Court held that D did NOT have the defense of necessity b/c he went 24 hours after escaping without reporting himself to the authorities, and that was too long.

** ESCAPE RULE (CA):  There are 5 elements that must be met in order for an escaped prisoner to claim a defense of necessity:

1. D was faced with a threat of death in the immediate future (not necessarily imminent);

2. There was no time for a complaint to authorities, or complaints already made were illusory;

3. There was no time or opportunity to resort to courts;

4. There was no force or violence against prison personnel or other innocent people in the escape; AND

5. D immediately reports to the proper authorities when he has attained a “position of safety” from imminent threat, or if apprehended before the opportunity arose, he had the intent do so.

**A “position of safety” is for a jury to decide b/c the rule has not defined it.

HYPO: You’re in FL, and a hurricane comes, leaving you with a matter of minutes to find safety.  Can you run into someone’s house?

Yes, b/c the harm was not disproportionate to the harm that you were preventing.

HYPO:  You’re in FL, and a hurricane comes, leaving you with a matter of minutes to find safety.  Can you arrive at a shelter and drag people out so that you could go in?

a. No, b/c your life is no more important than the other people’s lives in the eyes of the law.

b. But you could trespass without being held liable b/c of the necessity.

People v. Carradine – D witnessed a murder by a gangster and was brought to court under a subpoena to testify.  However, D refused to testify and claimed a defense of necessity b/c she feared for her own life and for her family.  Court rejected her defense and held her in civil contempt b/c if fear was allowed to be a valid defense, then they might as well close down the courthouse doors – the system is allowed to insist on testimonies from witnesses.

**Civil Contempt - When you are forced to talk.  There is no definite amount of punishment, but rather you can go to jail or pay a daily fine until you agree to cooperate (this is not really considered punishment b/c you have the power to get yourself out of jail anytime you want).  The maximum amount of time that you could be held is only up to the point that your testimony is needed (i.e. when the trial ends, you can no longer be held).

**Criminal Contempt – “Contempt of Court”; criminal trial held to determine maximum punishment. There is a definite punishment (jail time or fine). Disrespects the court. (i.e. Profanity at Judge) 

l.
DURESS (complete defense)
i.
 Rule: When someone makes or orders you to do something or else you or someone close to you will be harmed.  You are not guilty if you perform an otherwise criminal act under the threat of imminent infliction of death or great bodily harm, provided that you had a reasonable belief that you would be harmed in such a way if you do not perform such conduct.  It must be a reasonable mistake of imminent danger (someone using a toy gun is enough).  The causes are things such as being forced to rob a bank or else you will be killed  

**DURESS NOT A DEFENSE FOR KILLING.  You can steal money from a bank, break into someone’s home, and still claim the defense of duress.  However, you can NOT kill someone and claim a defense of duress even when you are threatened with death to your own life.  You can’t even have a mitigation here b/c the person you kill is NOT the person who was provoking you, instead it was the person threatening you (the victim must be the source of the provocation in order for you to have a mitigation).

**Necessity vs. Duress – Duress involves a human threat, while necessity involves pressure from physical or natural forces.

HYPO:  A points a gun at B and threatens to kill B is she does not break into C’s house and steal food.  B does as she is told.  Defense?

Yes, B may raise the defense of duress.

a. What if B is a starving victim of a plane crash in a desolate area and commits the same act?

i. Yes, B has the defense of necessity.
m.  CONSENT (complete defense)
i.
 Rule: D has a complete defense when the injured victim consented to the harm caused by D, but only when:

1.
the consent was voluntarily and freely given (without duress);

2.
The party was legally capable of consenting; and

3.
No fraud was involved in obtaining the consent.
**You can use consent against a charge of assault or battery to say that you and the alleged victim knew and would not have considered it an unwanted touching since the alleged victim consented to the infliction of physical violence.

**The more physical and severe the attack/harm, the less the consent of the victim is relevant.



**NOT A DEFENSE TO HOMICIDE.


**Mutual combat (i.e. dueling) is unlawful, so consent is not a defense here.

**For some crimes, consent of the victim is of no relevance (i.e. statutory rape).

· The perpetrator can’t rely on the consent of the victim if the harm is extremely great

**Distinguishing b/w other offensive acts like boxing (serious harm) - it is regulated.

CASES: People v. Samuels – D was found guilty of aggravated assault for making a film of sodomy that showed him beating another man.  D had put out an ad for someone to be put in his movie, and someone responded.  D claimed the defense of consent arguing that the victim consented to the beating in exchange for money.  Court denied D’s defense b/c even though they recognize the defense of consent, the beating was severe and a normal person in full mental capacities would not have given consent – this claims that a person who gives consent to something like this must be mentally incompetent, thus his consent is not valid.
**RULE – Consent is NOT a defense to an aggravated assault (i.e. assault to commit serious bodily injury / assault with a deadly weapon).

**The court here makes a completely unwarranted assumption.  Professor thinks their rationale is WRONG, but their conclusion is CORRECT.  Instead, the court should have emphasized the distinctions between this type of film and sports (i.e. boxing) – social acceptance and regulations.

n. 
ENTRAPMENT
i.
 Rule: Inducement of a person to commit a crime by a law enforcement agent for the purposes of pursuing a prosecution against the person.  If the government (or cops) went too far and made the crime too inviting, then D can claim that he was entrapped to committing the crime. This is an affirmative defense. (The D has to ask for it)
1.
Majority Rule/Federal Rule (Predisposition Rule)– Subjective Standard: inducement by government official or informant AND D was not predisposed to commit the crime. (then you have a defense) 

a.
Federal courts look at the DEF predisposition to commit the crime; often making past criminal history relevant to the determination (very prejudicial against DEF hard to win on a Fed entrapment defense)


**Argument against disposition – if D could not have been able to get the ingredient on his own (i.e. atomic bomb).

**Argument against disposition - if the predisposition was independent from the government’s actions. (suppose the government was incessant in their efforts… calling you 20 times and makes the person “cave”. Then even if the person was predisposed, the government’s actions went to far)

2. 
MINORITY RULE (CA/MPC) – Objective Standard: inducement by government official or informant AND government conduct would have likely induced a reasonable law-abiding person to commit a crime.  Matters of predisposition are NOT looked at to determine whether entrapment occurred. (2 effects)
a.
This prevents the government from engaging in behavior just b/c the person may have done it in the past; and

b. 
It makes inadmissible the person’s criminal history.

i.
This makes it easier for a D to raise the defense and win on the defense.

**Constitutional Defense of Entrapment (NOT AJUDICATED) – there may come a point in time where the government has done so much and made it so inviting to commit the crime that it is fundamentally unfair to find D guilty of the crime since it violates DUE PROCESS.

CASES: People v. Barraza (CA) – D was convicted of having sold heroin to an undercover narcotics agent.  D claimed entrapment.  Appellate court reversed conviction b/c he should have been allowed the defense of entrapment.  The Constitutional entrapment defense did NOT apply here b/c it did not violate due process (it was just shy of crossing it).
U.S. v. Russell (FED Rule) – D was found guilty of manufacturing and selling speed after undercover agents provided necessary ingredients to making the drug.  D claimed the defense of entrapment, arguing that he only participated b/c the government made it so inviting for him to do so, and without which he would never have committed the crime.  Court held that since D could have been able to have gotten the ingredient on his own, he had a predisposition to committing the crime anyway, thus he was not able to use the defense of entrapment.

XII.  MODEL PENAL CODE

Things to Know about MPC for the Exam

1. Larceny (trespassory taking/intent to permanently deprive) – Common Law Rule (Majority) vs. MPC Rule (Minority)

2. False Pretenses (past, present, future lies) – MPC Rule (CA)

3. Preparatory/Attempt Crimes

a. Dangerous Proximity to Success Test (Common Law/Majority Rule) vs. Substantial Step Test (MPC/Minority Test)

b. Voluntary Abandonment Defense to Attempt Crimes

i. Common Law Rule (Majority) vs. MPC Rule (Minority)

4. Self-defense

a. MPC Rule (Minority) vs. Common Law Rule (Majority) vs. CA Rule (Minority)

Middleman: has connections on both sides, but each side is dependent on the other to achieve the ultimate goal of making a profit.





Retailers: without the drugs to sell could not make a profit, to then turn over to buy more drugs to sell. 





Middlemen: receive profit made by retailers from last batch of drugs and buy more drugs with it. 





Smugglers: get the drugs into the country. Is dependent on the middleman and the retailer to sell the drugs in order to have the capitol to buy more drugs





Ongoing and continuous relationship with same product








� Ireland Rule/Merger Doctrine does not apply to Misdemeanor Manslaughter – an inherently dangerous assaultive misdemeanor that results in a homicide can be the underlying misdemeanor for the manslaughter charge.


� The secondary felony of the burglary CANNOT be an assault that caused the homicide in question based on the Ireland/Merger Rule









