Alternative Dispute Resolution Outline
· Final: will have policy and legal analysis on it

· We are responsible for all readings assigned but only really tested on material covered in class

· Will be fact pattern (page and a half single spaced) – No MC just a fact pattern essay with targeted questions (2 hours)

· ^mainly law and policy based

· Open book but make sure to memorize material (print out notes)

· Quiz #2 via email

· 1) c

· 2) c

· 3) b

· 4) c
· 5) b (there is no section 29 of the FAA)
· 6) b 
· 7) b
· 8) a
· 9) c
· 10) a
ADR Second Quiz

· Goal of the course:

· Look at other ways to approach disputes

· Litigation = backward looking at disputes

· % of US cases decided after full consideration of the evidence

· ^only 1.1% of civil cases go to trial and only 2/3rds are heard by a jury (US is only country that uses a jury for civil cases)

· Landscape of conflict:

· Small to big pyramid

· 1) judicial resolution (litigation)

· 2) ADR

· 3) lawyer involvement

· 4) claims approved/denied

· 5) blaming/name calling

· 6) harmful events

· 7) human interactions

· What makes litigation legitimate?

· Sponsored by the state (state imprimatur = guarantee that something’s a good standard)

· Judges authority

· Backed by precedent; consistently implies fairness

· Jury/democratic

· Rule of Law – encourages neutrality – sets procedures up so you can have an unbiased jury so the jury hears evidence rather than solely opinions

· Cons of litigation:

· 1) delay

· 2) expense

· 3) negative publicity

· 4) risk of not winning even if law is clear

· 5) stress

· Risk of litigation: (both judges and juries add to the risk at trials)

· Judges: can be biased and make mistakes and all you can appeal are mistakes of law

· Juries: can act impulsively and not see things the way a lawyer would

· Reason why ADR is important:

· Modern contracts have arbitration clauses

· Way more settlements of disputes than actual litigation

· Courts have created both voluntary and mandatory arbitration procedures before they will have a trial

· Many large companies (clients) use ADR for internal disputes

· ADR is a better way to resolve disputes for certain arguments

· Private vs Public Dispute Resolutions:

· Private:

· Consensual (can leave at any time)

· Negotiation

· No neutral 3rd party

· Interest based

· Mediation (same as negotiation except for a neutral 3rd party)

· Neutral 3rd party

· Interest based

· Public:

· Adjudicative (binding and are forced to show up or suffer a default judgment; must first agree to arbitrate though)

· Arbitration (only confidential if parties agree to it)

· Neutral 3rd party

· Law/equity based

· Litigation (publicly sponsored through taxes)

· Neutral 3rd party

· Law based

· State sponsored

Mediation

· How often does mediation result in settling?

· 50-60% of the time

· Should compare alternatives rather than having your goal be to have an agreement at all costs b/c no agreement is better than a bad agreement 

· Negotiated agreement = settlement 

· How to decide on a mediator:

· Mediator can be anyone; both parties just need to agree

· Prior to mediation:

· Mediator will contact opposing sides lawyers and make sure the issues on the docket are correct and there’s no gaps in evidence

· Parties in a mediation:

· Unlike most court settings the parties show up to the mediation b/c the mediator is driven by the ultimate interests of the parties

· The attendants in mediation need to be people from both sides w/final decision making power; lawyers are common but optional (difficult to get only the clients though b/c lawyers won’t agree to that since clients aren’t to be trusted on their own)
· Intro to mediation:

· Law firms aren’t set up to push for mediation but lawyers can get a lot of $$ by being known as advocates for mediation b/c they settle disputes quicker and get more clients

· Law is also heavily involved in mediation so studying the law is important to know how a case would transpire in the court in order to know what you should aim for in mediation

· Benefits of mediation:
· 1) preserve business relationships (CEOs can appear to have worse intentions than they actually have)
· 2) creativity in agreements

· 3) flexibility – no procedural rules

· 4) client participation. – leads to greater satisfaction w/the result

· 5) voluntary – can terminate at any time and therefore nothing to lose by trying

· Underlying issues that drive disputes in mediation (glacier is below the water)

· 1) legal rights (above water)

· 2) business interests (below water and all that follows)

· 3) commercial goals

· 4) business culture and values

· Camp David negotiation

· Israel and Egypt were able to figure out a creative solution to their dispute over land (sinai peninsula)

· Egyptian interest: historical interest in the land 

· Israeli interest: security interest in the land

· Solution: Egypt has right to territory but Israel is allowed to put bases on the land

· Take away: when mediating make sure to understand parties underlying issues prior to suggesting creative solutions

· Cases not appropriate for Mediation:

· Cases where you need to create appellate precedent

· Repetitive violations of statutes

· Significant questions of statutory/constitutional interpretation

· Need for public vindication/assignment of blame

· Matters of privilege

· Advocates have very different views of legal outcome if settlement not reached

· History of mediation:
· 1980s view: negotiation is about winning and defeating the other side
· Modern view: negotiating is a problem-solving approach 

· Adversarial view vs Mediation view
· Adversarial: who gets what part of the pie

· Mediation: let’s expand the pie before dividing it

· Commercial Model for Mediation process: (3 phases)
· 1) preparation phrase

· Hold preliminary phone conference w/mediation

· Identify missing elements such as…

· 1) need for more facts/evidence

· 2) need for more legal research

· 3) need for certain individuals to be present/participate (final decision maker must be there)

· Submit mediation brief to mediator; exchange w/other party (optional)

· 2) information exchange phase

· Joint session

· Mediator makes opening statement

· Encourage principals (not just lawyers) to tell their stories and feel heard

· Caucus

· Discover interests underlying positions

· Discover the “hidden” story/emotional backdrop

· 3) Bargaining (negotiation) phase

· Offers/counteroffers

· Mediator goes from room to room shuttling numbers back and forth

· Evaluate offer/counteroffer against BATNA

· Closure/agreement (if any)

· Caucuses:

· They are prohibited in litigation b/c 1 party may not be heard in a private meeting w/the other and therefore the central neutral may become biased
· LA mediation is done solely in caucuses

· ^lawyers are inherently uncomfortable in joint sessions b/c legal merits may not be at the forefront but rather emotions and feelings 

· Benefits of a caucus:

· Parties may be hesitant to disclose information to the other party and would rather have a mediator listen in confidence

· Downsides of a caucus

· Lose face to face connections of the parties which could lead to understandings

· BATNA

· Def: Best alternative to no agreement (or negotiated agreement)

· HYPO: if you’re a D and have a crystal ball and know you’ll win $1 million at trial should you accept a $1.2 offer? – yes in order to avoid litigation stress 
· Goal of Mediation:

· Get to a better place than your BATNA

· ^decisions don’t have to be based on the law but always analyzed in the shadow of the law b/c that’d be your BATNA

· Goal is not settlement per se (ie: at any cost) – if you can get a better alternative in court you should go there

· Risk averse = people who would pay a premium to avoid risk and take a for sure gain

· BATNA calculation

· HYPO: you have a 10% chance of winning 1 mil 50% to win $150k, and 40% to win nothing, what is your BATNA? – .1 x 1 mil + .5 x 150k + .4 x 0 = $175,000

· ^your BATNA is really your ATNA b/c it calculates what you can reasonably expect from litigation, not what your actual best result will be (seller and buyer HYPO where if you have 5 possible buyers you’ll take the best offer)

· Reservation Price:

· Def: monetary value attached to the BATNA (BATNA = going to court)

· Lowest (or highest) number you’ll settle for before going to court

· ^true stopping point before you say you’re going to court

· How to get to your RP?

· Factor intangible things into your BATNA (ie: avoidable costs through settlement)

· 1) transactional costs

· 2) psychological costs

· 3) opportunity costs

· Also intangible benefits only gained from court:

· Public vindication, having your day in court, setting a precedent, showing willingness to fight claims

· How to calculate RP from BATNA as a P
· 1) – legal fees

· 2) – delay/time/waiting

· 3) – stress/frustration of litigation

· How to calculate RP from BATNA as a D

· 1) + legal fees

· 2) + time/delay/waiting

· 3) + stress/frustration of litigation

· 4) + negative publicity

· Zone of possible settlement: (ZOPA)

· Def: gap b/w the parties reservation prices

· Defendant:

· 1) BATNA (preferred) $

· 2) RP $$

· Plaintiff:

· 1) BATNA (preferred) $$$$

· 2) RP $$$

· Mediation Styles: (Riskins Grid)
· 1) Evaluative Narrow
· Most like judges/arbitrators

· Bargaining is focused on numbers

· Trashing and bashing (works when mediator has more subject matter experience than the lawyers)

· 2) Evaluative Broad

· 3) Facilitative Narrow

· Problem solving through creative solutions

· Could reality test the parties on who’s going to apologize first

· 4) Facilitative Broad

· Therapy/mutual understanding

· Transformative – purpose isn’t to help parties – this can’t be right
· Evaluative – predicts litigation results for parties

· Mediator will direct/suggest things for the parties b/c the mediator thinks he knows best since they are the experts and the parties have come to have the mediator find a solution for them

· Mediator tries to insert himself in the process and give an objective read on the outcomes of the legal claims

· ^lawyers/clients enjoy an objective look at the issue and that’s part of the reason they go to mediation

· pros: acts as a reality test and helps parties understand their BATNAs

· cons: can polarize parties

· ^regardless evaluative techniques are leading the way in mediation

· Facilitative – helps parties

· Statements include: “up to the parties, I’m just here for guidance”
· Mediator guides parties to find solutions for themselves

· Narrow – talks about solutions

· Broad – talks about parties interests

· Getting to yes framework: (negotiating as a win/win)
· 1) separate the people from the problem

· ^don’t attack anyone personally;  think about solutions outside litigation

· 2) focus on interests not positions

· ^”why is this meaningful to you?”

· Active listening and questioning is crucial to discover underlying interests

· 3) use objective criteria

· 4) generate options

· Effective Listening Techniques

· Active vs Passive listening

· Active listening: where the listener actually engages w/the speaker (ie: paraphrasing, asking questions)

· ^Makes the speaker feel heard – different than questioning b/c then you are changing the subject (instead reflecting back at what the speaker is saying is more effective at engaging the speaker)

· Active listening roadmap:

· 1) encourage

· 2) clarify if necessary

· 3) reflect back

· 4) repeat

· Passive Listening: sitting back and just paying attention 

· ^seeking to understand is different than just paying attention

· Questioning roadmap:

· Open ended (not pinning down speaker to a choice)

· ^gather new info: “go on” “why” “can you say more/elaborate/explain? 

· Close ended

· Clarify what was actually said

· How to paraphrase effectively?

· Focus on the emotions of the speaker and rephrase it in a more euphemistic (objective) way

· Saving the last dance video:

· Type of mediator: facilitative broad

· Process: problem solving

· Effective/ineffective approaches: clarifying 

· Mediation Cases:

· Sisters of Precious Blood v. Bristol Meyers: (facilitative broad approach)
· Facts: nuns are afraid that Bristol Meyers is contaminating baby formula  but Bristol Meyers believes they are a noble company, sisters demand an apology

· Result: nuns get access to board of directors and will stop bashing Bristol Meyers

· Glen Cove Case:

· Facts: Undocumented refugees in NY were looking for jobs in front of a Deli and the community filed an ordinance to prohibit standing on the street to find work and the refugees filed suit for violation of constitutional rights
· Underlying issue: poor relationship b/w the city and the refugees

· Result: refugees come to agreement w/city and are allowed to stay on the streets (looked at other cities mediation agreements)

· Fly on the wall case:

· Personal injury case where mediator just had to try and get an adequate settlement for the parties through caucuses (used high starting numbers and bracketing technique)
· A meeting of strangers case:

· Old lady crashes into Ps father by mistake and kills him – settles w/o any pmts b/c emotional ties are so important

· Mediation setting precedent:

· Binding precedent can only happen through the courts but cities copy other cities creative solutions in mediation settings

· Strategizing offers

· Starting off numbers for settling 

· They aren’t just numbers but rather messages sent to the other party (usually are way off for the purposes of posturing)
· ^if you can have a reason behind your number instead of making it arbitrary it will appear that you’re negotiating in good faith if nothing else (other side may act in kind)

· Benefits of beginning w/way off numbers:

· There’s room to grow so you can show you’re negotiating and you can argue that you’ve moved so much so opposing side should reciprocate

· Disadvantages w/starting numbers being way off:

· Some parties may get offended and walk out but more times then not they’ll come back

· Bidding against yourself is a possibility:

· ^means you are giving ground and the other party isn’t reciprocating (never negotiate against yourself b/c w/o feedback from the other party you’ll look desperate)

· Benefits of putting the first serious bid on the table:

· Puts yourself in the anchor position that leads where the negotiation will be headed

· Relaxing aggravated parties after a bad offer:

· Explain that the bad offer isn’t realistic but instead just meant to send a message

· ^there’s a danger in talking smack in a caucus though b/c the party may see you as losing your neutrality and think you’re smack talking them as well

· Bracketing technique (also called range bargaining)
· Def: “we’ll go up to X if you go down to Y”

· ^effective strategy to get mutual reciprocation

· How to break an impasse:

· 1) Range bargaining (bracketing)

· 2) Evaluation (getting mediator to tell settlement range)

· ^wait till the end b/c it can be effective to either let the parties reach a settlement on their own or vent about their emotional problems prior to telling them what their cases look like

· Risks of evaluating:

· Could polarize the parties even more

· Mediator could be wrong

· Mediator could lose neutrality if one of the parties doesn’t see the evaluation as reasonable

· 3) Confidential listener (rarely used)

· ^ask both parties for their penultimate offers then tell both lawyers a statement of how far they actually are (ie: small, medium, large) but don’t give any actual numbers

· Elements of a confidential listener:

· Meet w/both sides in a caucus

· Ask for each sides next to last offer

· Bring parties together and tell them

· Very far = settlement unlikely

· Far = settlement may not happen today

· w/in range = it’s worth continuing the mediation

· ask parties if they would like for you to reveal their next to last number (only if both sides agree should you reveal)

· 4) Mediator proposal (last ditch effort/H bomb b/c mediator loses their neutrality)

· Mediator comes up w/proposed settlement and then explains it to both sides confidently in a caucus

· Each sides bargaining position is protected unless they have a deal

· Diff from evaluation is that evaluation describes the BATNA (case value) while mediators proposal is a number in which the mediator believes could actually work (could be somewhat arbitrary compared to the BATNA)

· HYPO: if A accepts the mediators proposal but B doesn’t, is it okay for the mediator to explain to A that B denied it? – can’t be avoided b/c A would already know the proposal was rejected by B since there isn’t a deal

· ^reverse scenario (telling B that A said yes) is an. Issue b/c it compromises A’s bargaining position since B knows where they are at

· NEW RULE: a “no” to the mediators proposal doesn’t have to remain confidential but a “yes” does (unless both say yes then there’s a settlement)

· Could also make creative proposals to ease tension b/w monetary differences

· Mumbai v. Medpro Videos:

· Mumbai: stressed that they put in grunt work in India to establish a market for the medpro good; contract isn’t the real deal (initial offer = 1.6 mil)
· Medpro: we are acting accordingly with the contract (initial offer = 50k – mediator is able to get them to move to 60k b/c that’s what will actually be owed under the contract)
· Are mediators responsible for the outcomes?

· Susskind environmental mediation: thinks of big disputes which effect many stakeholders (ie: environmental issues)

· Suskind: wants mediators to insert themselves in these disputes to make sure 3rd parties that aren’t at the table are recognized for their interests

· Stulberg rebutle: it would jeopardize the mediators neutrality, and 3rd parties are typically present at mediation and will speak for the interest of much larger groups

The Law and Mediation

· Bargaining in the shadow of the law:

· Always keep an eye out for what the legal outcome would be and that informs how much you should be willing to settle for – always try to improve on the alternative of having to go to court (doesn’t mean you have to agree to something consistent w/the law though)

· HYPO: mother doesn’t know the law would give her 5 days a week w/her kids; bargaining w/husband results in a 50/50 split which she was happy about b/c she wanted to father to be involved, later she learned of the actual law, will she still be happy with her decision? – maybe

· Main point: you should be making an informed choice w/your legal rights in mind even though the final decision should only be consistent w/your goals/interests, not necessarily consistent w/the law (also should consider legal fees and extraneities outside of just what you could get in the case)

· Should parties have a right to legal information in a mediation?

· Yes, difficult w/per se parties who don’t have counsel though, courts normally don’t give out legal help or info and mediators are at risk of being held negligent if they give bad info or they could have their neutrality broken

· Litigation about Mediation:

· 3 most frequently litigated issues from 1,200 cases:

· 1) enforcement of mediated settlement agreements – 46%

· ^typically enforced through a contract; if one party doesn’t uphold the agreement then it could be a breach of contract issue

· If the mediation agreement isn’t created as confidential then the info in the agreement can be brought out later

· Defenses for not enforcing a contract: duress, undue influence, mistake ect…

· 2) Duty to mediate – 23%

· Could be created by a court or someone’s consent to first try mediation b/c. of the steps required by contract to get to court

· 3) confidentiality issues = 13%

· Mandatory mediation: 

· Typical mediation: a voluntary process where parties can leave whenever

· Mandatory mediation: forces parties to attend mediation, doesn’t force them to settle (you can still exit the mediation but you’re required to enter it)

· Good faith requirement for mandatory mediation – requires that you show up and take it seriously

· Evidence of bad faith – not brining party w/final settlement authority, not showing up, just wanting to be there by phone

· Foxgate v. Bramalea: Ds lawyer kept puching back the mediation and not brining in experts so the Ps and the mediator filed a report to the court to get sanctions from the D of $25k for the costs of mediation; D sought to keep these conversations confidential and won b/c confidentiality > good faith
· CA’s mandatory mediation:

· There are 3 mediation choices for parties in the central district; however if you can prove that your case isn’t appropriate for mediation then you can petition a judge and get the mandatory mediation waived (usually waived if your case will set precedent)

· Benefits of mandatory mediation

· Reason for the uptick in mediation in the US (nobody really used it before when it was voluntary)

· Benefits parties that would like to mediate but don’t want to appear weak by being the first to suggest it

· ^also evaluative mediation has won out since the rise of mandatory mediation

· Should parties pay for their mandatory mediation?

· While it seems fundamentally unfair to force people to pay for mediation, it still makes them take it more seriously

· ^we’ve adopted a hybrid system where first 3 hours are free and after that you’ll have to pay
· Mediation Confidentiality: (CA’s strongest public policy for mediation)
· Everything said in mediation must stay in mediation and can’t be used later in court

· ^this is important so the parties are free to negotiate w/o fear of giving up the high ground (big fear that admissions made in mediation will be held against a party in a future proceeding or will be disclosed to others)
· ^Hiro disagrees and says caucuses are a form of confidentiality

· While the mediation communication itself can’t be admitted, things said in mediation can still be sought out through discovery though so some attorney's just agree to mediate in order to have a “fishing expedition” for discoverable information (ie: interrogatories, requests for admissions, depositions)
· Cal. Evid. Code 1121 (governs conduct in the mediation)

· Only allows mediator reports not the parties filing reports

· Mediator’s report can only say if the parties showed up at mediation and whether a settlement was reached; all information and communication w/in the mediation is confidential

· ^CA values mediation confidentiality over good faith

· Cal evid code 1119 – considers the information in the mediation – what type of info is allowed in?
· Types of confidentiality (3 types)

· 1) insider/insider confidentiality (non-disclosure)
· Keeping caucuses confidential b/w P and D

· 2) insider/outsider confidentiality (non-disclosure)
· Keeping mediation confidential from neighbors, relatives ect… so anyone outside won’t know what happened)

· 3) insider/court confidentiality (inadmissibility of evidence through privilege or exclusionary rule)
· Sources of Mediation confidentiality law

· 1) Case law/common law

· Settlement privilege

· ^policy: sides could seem like they admitted they did something wrong if a jury could see their settlement offers (doesn’t protect statements of fact admitted in mediation though)

· Mediation privilege

· ^Folb v. Motion Picture Industry: sexual assault claim may have been found to be false in mediation and the D wanted to bring it to light – court went through 4 factors and decided it wasn’t worth it to remove the privilege of confidentiality

· 4 factors for confidentiality privilege:

· 1) whether the privilege is rooted in the imperative need for confidence and trust
· 2) whether the privilege would serve public ends

· 3) whether the evidentiary detriment caused by exercise of the privilege is modest

· 4) whether denial of the federal privilege would frustrate a parallel privilege adopted by the states

· 2) Evidentiary/procedural rule

· Fed R. Evid. (FRE) 408

· ^rules passed by the courts that give an additional layer to the common law privilege of confidentiality

· Certain procedural evidence still gets passed the federal rules like statute of limitations running or proving amount in controversy is too high (but newer statutes have limited these exceptions)

· 3) Statutes

· State mediation statutes enacting Uniform Mediation Act

· Cal Evid Code
· 4) Private Contract

· Mediation confidentiality agreement

· ^can’t rely on solely b/c a judge can do what he likes and override the provision in order to admit evidence (ie: could invoke defenses like mistake or duress)
· Important exceptions to confidentiality:

· Criminal defense evidence – in general if it’s a criminal case then courts won’t uphold confidentiality privilege in mediation (CA allows in juvenile testimony from mediation)
· In camera = in front of a judge (used so judges can decide whether or not to allow this info out of mediation confidentiality)
· Protections from a mediator testifying:

· There’s privileges against the mediator testifying (uniform mediation act);  CA evid code makes a mediator or parties to a mediation incompetent to testify and excludes a mediators testimony b/c of hearsay

· Policy behind not forcing the mediator to testify

· Might compromise the mediators neutrality

· Olam v. Congress Mortgage: 65 year old P under emotional distress and physical pain claimed she didn’t understand the settlement and wanted the mediator to testify, D also wanted mediator to testify but the mediator refused – court holds mediator should testify after weighing factors

· HYPO: would Olam come out the same way under the UMA? – yes b/c of UMA 6(b)(2)

· Uniform Mediation Act (UMA) (privilege system)
· Gold standard but doesn’t apply in CA (only adopted in 11 states)

· Sections of the UMA (4-8 deal w/confidentiality)
· 2: definitions

· 3: scope – expands scope

· 4: privilege against disclosure – talks about each holders right to refuse or block testimony (court admissibility)
· Who has a privilege? – parties, mediators, and non-party participants (ie:  family members, witnesses, and anyone else in the room)
· 4(b)(1): one party can block another’s testimony 

· 4(c): just b/c somethings brought up in mediation doesn’t mean it’s barred from discovery

· 5: waiver and preclusion of privilege (court admissibility) 
· Both parties need to agree to waive, and if it’s a privilege to the mediator then the mediator must waive

· ^3rd parties and mediators can waive as well but both parties must consent to it

· This is a joint privilege that must be waived together in order to disclose evidence from mediation

· 6: exceptions to privilege

· When a privilege won’t be granted…

· (a) crime, proving professional ect…

· (a)(1): no privilege for an agreement evidenced by a record signed by all parties to the agreement (ie: can produce written settlement agreements to the court)

· ^compare oral agreements in mediation which aren’t enforceable b/c you’d have to breach confidentiality to prove the agreement (no evidence of these oral agreements reached in mediation are admissible in court)

· (b) gives judge leeway to allow in evidence after hearing. It in a in camera if the evidence relates to a criminal claim or defense to avoid the mediation’s contract

· (b)(2): parties can disclose confidential communications if the evidence needed substantially outweighs the interest in protecting confidentiality

· (c) Mediator can’t be compelled to disclose communications (exception in (b)(2))

· 7: prohibited mediation reports

· (a) a mediator may not make a report, assessment, evaluation, communication ect… to a court (same as foxgate holding)

· (b) mediator may disclose…

· (1) whether the mediaton has occurred or terminated, whether a settlement was reached, whether the parties attended

· (2) things allowed in section 6

· (3) mediation involving abuse, harassment
· 8: confidentiality (insider/outsider confidentiality) 
· (about insider/outsider confidentiality) – mediation communications are confidential to the extent agreed by the parties or provided by other law or rule of this state
· ^compare sections 4 and 5 talking about the privilege (court admissibility)

· 9: disclosure of conflicts of interest

· Mediator must disclose any information that might compromise their neutrality

· Privileges:

· Gives certain people the right to refuse to give and block evidence

· Only the holder had the ability to use the privilege (holder doesn’t necessarily have to be a party)

· Primary privileged parties

· The actual parties in the mediation b/c they can block disclosures of. Any mediation confidentiality

· Mediators privilege

· Can only refuse or block disclosure of their own communication

· ^same w/non-party participants

· Waiver of privilege (section 5 UMA)

· Privileges are joint so all parties must waive (can’t do it unilaterally)

· Cal. Evid. Code

· Incompetency rules (703.5)

· Mediators and arbitrators are incompetent to testify; similar to someone retarded testifying

· Exclusionary rules (1119)

· Purpose is to improve the fact-finding process excluding irrelevant or prejudicial evidence

· ^only parties to the lawsuit can use these exclusionary approaches

· Blanket rule (1119)

· (a/b): no evidence or admissions in a mediation or things prepared for mediation can be compelled through discovery

· Exception: facts gathered in anticipation of litigation are discoverable

· (c): all communications in the course of mediation are confidential (explains that it is not only undiscoverable but also purely confidential outside of court)

· Diff b/w 1119 and UMA – 1119 is much more blanket rules

· 1120

· Something that’s independently discoverable is not taken out of the ability to be discovered simply b/c it was brought up in mediation

· 1122

· Something made for mediation is admissible if…

· 1) all parties waive the confidentiality
· 2) the writing is prepared only by one party than that party can waive the confidentiality of its own brief 

· 1123 (written settlement agreements)

· If you have a written settlement agreement it is not protected by confidentiality

· SC interpretation Cal Evid Code

· Overruled AC finding and stated that statutory scheme bars all communication in mediation including “pure facts” disclosed in mediation

· Sassel v. Superior Ct.: UMA has exception for attorney’s committing malpractice against their clients; but Cal Evid Code doesn’t

· NEW RULE: evidence of a lawyer’s malpractice against his client is confidential under the Cal Evid Code but not the UMA

· Privilege vs exclusionary approach to confidentiality

· Exclusionary Rule:
· Parties to the litigation can bar testimony from other mediations

· Tends to w/hold more information than the privilege (UMA) rule b/c parties to the litigation can bar it (while privileged parties may be more grateful to waive their privileges)
· HYPO: A (owns a building) which was constructed by B, A sues B for construction defects and case settles in mediation; subsequent tenants (party C) sue the new owner of the building (party D) b/c of the construction defects causing leakage into the units….

· A + B = mediation; C + D = litigation; C wants to introduce info about facts revealed in the mediation; C wants to call A about an admission that B said in mediation is this admissible? – 

· privilege jx: both A and B would have to waive confidentiality, C couldn’t get subpoena from the court b/c A could refuse or B could block As testimony (under UMA 4(b)(1)) (side note: D couldn’t object to a waiver from A and B b/c D doesn’t hold a privilege) 

· Exclusionary rule: “no party to the litigation shall disclose” and therefore since A and B aren’t parties to the litigation they can be compelled to testify b/c they have no right to object; D could object to the testimony though and win b/c we have a policy to uphold confidentiality

· Rojas v. Superior ct: CA Code

· LL sues contractor for construction defects which led to mold, case was mediated and settled, the defects were though to be removed but years later tenants developed health problems and sued the LL and the contractor who were parties to the mediation; tenants sought discovery of info disclosed in the mediation that isn’t available now (pictures of the building in bad shape) – court says that the tenants can compel documents from the mediation even though the mediation parties are now parties to the litigation – is the Cal evid code under the exclusionary rule and does this contradict the rule that litigants can bar testimony from mediation?
Arbitration

· Arbitration Process:

· sign clause (pre-dispute)

· dispute arises

· enforcement of arbitration agreement (= reference)

· pre-hearing process (akin to pre-trial)

· evidentiary hearing on the merits (akin to trial)

· arbitration award (akin to judgment)

· procedure to set aside/correct award

· procedure to enforce/refuse recognition of award in a foreign jx

· Similarities/differences with litigation

· Similarities: still evaluative, opening arguments, everyone sworn in, bring up witnesses, closing arguments

· Differences: conference room setting, friendly greetings, talked on settling, expert panel which can decide relevant issues w/o objections, arbitrator can get direct info from witnesses

· Federal Rules of procedure – modeled after arbitration procedure

· ^federal rules of procedure were enacted 10 years after the federal arbitration rules

· The federal rules don’t apply to arbitration though so they don’t slow down the process w/loads of objections

· How does formal arbitration start?

· As a dispute b/w the parties

· Arbitration overview:

· Private and held in conference rooms

· Is also confidential only if the parties agree to it (so by default the decision in their arbitration isn’t secret/confidential)

· Arbitrators:

· Free from the rigidity of the law and can decide disputes on equity or balance of hardships standards

· Historical background of arbitration

· The arbitration system was created before we had courts and could be used for criminal cases (initially used to resolve disputes in guilds and international trading fairs)
· ^participation was compelled through informal methods like kicking someone out from the guild but arbitrators had no actual ability to compel parties to behave

· Around 20th century the courts weren’t deciding disputes efficiently (could take 20 years to decide a dispute)

· Before there was no certiorari so supreme courts had to take all cases that were appealed to it

· 1925: federal arbitration act passed

· 1938: federal rules of procedure enacted

· Modern arbitration

· Roscoe Pound – architect of modern procedure

· Said there was too much procedural law (used to be 1,000 rules of procedure and today there are 80)
· Sporting theory of justice:

· Lawyers weren’t concerned w/the right result in cases but rather just winning cases and therefore lawyers insisted on form/technicalities instead of meritorious claims

· Problems and solutions:

· Judiciary system

· Too many procedural/evidentiary rules and appeals/retrials (appellate courts couldn’t reverse, only could remand)

· Cases decided on technicalities rather than merits

· Costs overtook amounts in dispute

· Justice delayed = justice denied

· Arbitration

· Simpler rules (ie: AAA rules)

· No appeal procedure – (exception: parties can agree to build in an appeal procedure)

· Focuses on getting to the hearing on the merits

· Focuses less on law and more on equity/justice

· Faster and less expensive

· The many cases in arbitration today:

· High profile civil cases are now brought in arbitration

· Some types are labor, sports arbitration, investor or financial service disputes, writers guild of America

· Investment disputes – all required to be resolved in arbitration b/c of an SEC form intended to regulate the financial sector in order to protect small investors

· Olympic arbitration – all teams sign an arbitration agreement (time, efficiency, bias, expertise, are all titled towards arbitration)

· Writers Guild of America – requires arbitration but doesn’t require that disputes be heard in front of an arbitrator (could instead be anonymous and the courts have said this doesn’t violate due process)

· Cases held exclusively in arbitration:

· Cannabis (problems w/illegality in federal court); athlete salaries (baseball arbitration); religious tribunals on religious law

· Arbitration terminology:

· Judgment: called an award in arbitration

· Plaintiff: called the claimant; D is called the respondent 

· Values of arbitration

· 1) autonomy – consent to design a process and choose decision makers

· 2) efficiency – faster and cheaper in theory

· 3) privacy – can be secret needs a confidential agreement though

· 4) informality/flexibility

· Criticisms of arbitration

· Weaker parties found to agree to arbitration clauses

· Arbitrator not bound by substantive or procedural law

· Arbitration is secret so it doesn’t create precedent
· ^only partially secret but definitely doesn’t create precedent

· There’s no right to public access in arbitration but also there’s no default ruling that arbitration is confidential (have to agree to keep it confidential)

· Compelling arbitration:

· While mediation is voluntary, attendance at arbitration can be compelled by a court (so you can’t just pick up and leave)
· Petitioning courts to compel parties:

· Arbitrators can petition courts to compel parties to behave; courts can then garnish wages from the parties, put them in contempt, seize assets, put parties in jail if they disobey contempt of court
· Revocability doctrine – announced in Vyniors case (1609) – this is preempted by FAA right? – yes it is
· Case said if you agree to arbitrate either party could revoke agreement an the other party could only seek contractual remedies like damages or specific performance

· ^policy: doesn’t oust the court to jx on the issue ie: didn’t want an “ouster of jx” b/c everyone has a right to the courts
· Modern law – allows for binding arbitration

· ^Signing an adhesion contract w/an arbitration clause is called mandatory binding arbitration b/c practically speaking we don’t have a decision in the matter

· Legal framework of arbitration:

· Arbitration process:

· State laws

· Code of ethics for arbitration

· Provider rules (AAA, JAMS)

· Relationship b/w arbitration process and the courts

· Federal arbitration act (FAA)

· State arbitration law

· ^revised uniform arbitration act adopted by 19 states

· Federal Arbitration Act (FAA)

· Sections:

· 1) scope

· 2) enforceability of agreement

· Written agreements shall be valid, irrevocable, and enforceable save upon such grounds that exist at law or in equity for the revocation of any contract

· ^grounds for not enforcing a contract are contract defenses ie: durress

· 3) stay of litigation

· If party agrees to arbitrate (ie: arbitration clause) but then files suit in court the other party could put a stay on the litigation

· 4) order to compel

· Gives the party who wants arbitration an order to compel it

· 5) appointment of arbitrators

· Gives the court authority to pick an arbitrator if the parties fail to agree on one

· 9) confirmation/entry of judgment

· Winning party can get an arbitration transformed by the court into a judgment (then court can use it’s powers to enforce the judgment)
· Courts must do this regardless if they disagree w/the reasonableness of the award (exception: vacatur)

· 10) vacatur

· Sets forth very limited grounds on which arbitration awards can be vacated/nullified (most petitions to vacate don’t succeed b/c courts don’t like to second guess arbitrators

· 4 key grounds for vacatur: (all about procedure)

· 1) where the award was procured by corruption, fraud or undue means

· 2) where the arbitration was clearly biased

· 3) arbitrator was guilty of misconduct in refusing to postpone the hearing upon sufficient cause shown or refuse to hear pertinent evidence to the contrary

· 4) arbitrator exceeds their powers that the arbitration agreement gave them

· ^ie: “arbitration will award a maximum of 1mil, or arbitration will be one w/CA law” and if arbitration doesn’t follow this then they’ve exceeded their powers

· 2 Key legal issues of arbitration:

· 1) arbitrability

· issue: what claims are subjected to arbitration vs. what claims must be decided in court

· Distinguish b/w the merits (who wins and loses – decided by a judge or arbitrator) vs whether the merits must be arbitrated (arbitrability)
· ^dispute on whether an arbitration clause was signed in duress wouldn’t be arbitrable – ie: would have to go to court

· Who decides arbitrability?

· First options v. Kaplen: presumption – courts decide on arbitrability; presumption – and arbitrators decide on merits

· ^exception: unless parties “clearly and unmistakably” agree otherwise

· What happens when a clause is silent on who decides arbitrability?

· AAA rule: “arbitrator has the power to rule on his or her own jx, including any objections w/respect to existence, scope or validity of the arbitration agreement”

· ^policy: speeds up process of deciding arbitrability

· Is the AAA rule clear and unmistakable evidence against the presumption that courts decide arbitrability? – yes most courts say that this is sufficient to vest the arbitrator w/arbitrability powers (AAA rule is attached to arbitration clauses that follow the AAA)

· Delegation clause:

· Delegates the power to rule on arbitrability to the arbitrators (must be clear and convincing to be enforceable)

· 2) separability doctrine

· Separability/severability

· “Who” decides depends on “what” is being challenged

· Must be able to distinguish b/w the container contract and the arbitration agreement (clause in the container contract) (agreement = clause)

· Prima point v. Conklin: P says contract was formed from misrepresentation from container contract so P wanted to get out of entire contract and the arbitration clause in it – P argued the arbitration clause was invalidated b/c it was tainted by the original misrepresentation – court says arbitration clause was still okay b/c of the doctrine of severability
· ^so court decides validity of arbitration clause and arbitrator decides validity of container clause
· Separability of arbitration clauses:

· Arbitration clause and container contract should be considered as 2 separate contracts

· Container contract – ie: agreement b/w you and I is for the sale of your goods

· ^arbitrator decides merits of these disputes

· Arbitration clause:

· Court hears challenges to the validity of these agreements 

· If court rules arbitration clause is invalid then court gets to hear the dispute on the container clause

· P needs to submit the dispute on the arbitration clause to the court on its own otherwise the court will just compel arbitration

International Arbitration

· Domestic vs international arbitration

· Domestic (US) procedure:

· Administering institutions:

· AAA/JAMS

· Domestic Law – is this the substantive law?
· FAA or State arbitration law (may be based on RUAA)

· International arbitration procedure:

· Administering institutions

· ICC, LOA, HKIAC

· Domestic Law (any countries arbitration law) – I believe substantive law:

· Likely based on UNCITRAL Model Law

· International Law – enforcing body?
· NY Convention

· UNCITRAL model of law
· Created by United Nations and adopted by some countries to apply substantive law in international disputes; UNCITRAL is a blueprint for any country to adopt and it’s a statute (not a list of rules) (US adopts federal arbitration act instead) – but FAA isn’t substantive is it?
· Articles:

· 1) Scope

· Applies to int’l (2 diff countries) commercial arbitration, subject to any agreement in force b/w this state and any other state or states

· 2) international origin and several principles

· 1) promote good faith

· 2) tries to create conformity w/the general principles on which the law is based

· Point of article 2 is to harmonize int’l law and create a degree of consistency (similar to the UCC in the U.S.)

· 5) extent of court intervention

· Courts only intervene when provided for by the UNCITRAL

· ^tries to eliminate intermeddling by courts in the arbitration process

· 8) arbitration agreement and substantive claim before court

· Arbitration will be enforced by the nations courts unless there’s some sort of contract defense for revoking the arbitration clause (similar to FAA article 2)

· ^key juncture where parties will try to weasel out of arbitration

· 11) appointment of arbitrators

· If a party doesn’t in good faith select an arbitrator then the court has the power to select one for them (court where the seat of the arbitrator decides on these disputes)
· 16) competence of arbitral tribunal to rule on it’s jx

· Severability section

· 34) application for setting aside as exclusive recourse against arbitral award (similar to FAA article 10 Vacatur)

· Will only set aside an award if… (1/2 are procedural; 3/4 are substantive grounds for set aside)
· 1) no proper notice

· 2) party is unable to present its case

· 3) dispute didn’t fall w/in the bounds of arbitration under the law of the state or… (not an arbitrable dispute to begin with)
· ^ie: Brazilian law says anti-trust disputes can’t be submitted to arbitration

· 4) award is in conflict w/the public policy of the state

· ^should be narrowly construed; but troubling b/c courts may overstep their boundaries
· 35) Party w/an award can bring it to court and enforce it w/the same power as if they’d gone to court (talks about enforcing arbitration awards)
· ^only exception for refusal is under article 36

· “any award shall be recognized as binding subject to the provisions of this article and article 36”

· 36) application for refusing awards (compare article 34 which is for setting aside awards)

· Setting aside vs refusing to enforce an award (article 34 vs 36)

· Set aside: article 34
· Is pre-emptive; so happens before the award is declared (can’t petition foreign court to set aside only the court of the seat)

· When an award is set aside by court of the seat – it is extinguished so can’t be enforced anywhere

· Refusal of enforcement: article 36
· Happens after award is declared (can petition foreign court to refuse enforcement

· Award is refused to be enforced where the losing party objects to it but the wining party can still go to a different court to seek enforcement

· When a claimant approaches the court of the seat:

· Can respondent set aside prior to enforcement?

· Yes, UNCITRAL article 34

· Can respondent request refusal of enforcement?

· Yes, UNCITRAL article 36; or NY convention article 5 
· When a claimant approaches a foreign court (not the seat)

· Can respondent set aside prior to enforcement?

· No (can only set aside in the seat of the arbitrator)

· Can respondent request refusal of enforcement?

· Yes, UNCITRAL article 36; or NY convention article 5

· HYPO: can losing party seek to set aside an arbitration award? – yes under article 34 so long as set off is in the court where the seat of the arbitrator sits (article 36 allows a losing party to object to the enforcement of an arbitral award)

· Who enforces international arbitration awards?

· Every country (and state) gives different deference on enforcing foreign litigation

· NY Convention:

· Key instrument for int’l arbitration – essentially a contract signed by 150 countries; int’l agreement so only countries will be sued for violating the contract

· ^NY convention has uniformly enforced all international arbitration awards (very easy compared to litigation judgments) (150 countries have signed on and thus respect each other’s arbitration awards

· Compare UNCITRAL model law which is just a blueprint for countries to adopt that determines ones domestic arbitration

· Another reason why int’l arbitration is nice:

· Winner can get redress anywhere the losing party has assets so long as the court has signed onto the NY convention

· Seat of the arbitrator

· Def: physical location of the arbitration; law of the seat governs the procedure of the arbitration and enforces the awards 

· HYPO: sales agreement says disputes will be governed by the law of Malta but the HKIAC rules will govern – this doesn’t mean dispute will be arbitrated in HKIAC, and the parties still need to designate a seat (physical location) for the arbitration

· ^if seat is designated to be in Hong Kong then you’ll have to approach the court of the seat to enforce the procedures of the arbitration

· HYPO: if the law governing is in country A but the seat of the arbitrator is in country B will you have to use country As laws in country B to enforce the procedure of the arbitration? – no, substantive law is governed by A but enforcement of the procedure is governed by B

· 3 types of International Arbitration:

· 1) commercial arbitration (b/w private parties)

· 2) arbitration b/w states (b/w public parties but really b/w countries)

· 3) investment arbitration (private investor vs host state)

· Commercial arbitration:

· Allows for a neutral forum b/w private party’s
· ^otherwise a breach of contract b/w 2 foreign companies w/o an arbitration clause will have to go to a court that has personal jx
· Problems: expenses, bias, different legal systems, difficulty in enforcing judgments, problem w/personal jx, corruption in local courts, court backlog

· Arbitrations for international disputes b/w companies is commonplace

· Reason is b/c the BATNA is horrible, which is litigating in some local court

· Arbitration b/w states:

· Ie: Canada and the US dispute about where the boundary should be drawn

· WTO (world trade organization) has created a forum and laws for disputes b/w states; WTO is a hybrid system b/w traditional litigation and arbitration

· Investment arbitration:

· Ie: mining company enters into agreement w/country but then there’s a cue and they can’t access it anymore

· ^Iran/US trade tribunal was set up where individual parties could get results in arbitration and enforce it internationally 

· ^investors can also be at conflict w/government regulations like bans on fracking

Arbitration Agreements:

· Where does the jx of the arbitration come from? – the arbitration clause/agreement

· ^if no agreement then no arbitration

· 2 types of arbitration agreements:

· 1) pre-dispute agreements (most common)

· Pros: avoids arguments from lawyers on whether and how they should arbitrate

· 2) post-dispute agreements (really called a submission agreement)

· Pros: can really target the specific dispute and taylor a procedure to it

· HYPO: what type of arbitration agreement is “we agree to submit to arbitration the following…” – would be a submission b/c it’s a specific dispute; vaguer agreements will be pre-dispute agreements b/c parties don’t know what dispute is going to arise before it does

· JAMS, AAA

· Well established arbitration associations

· AAA = American arbitration association

· CAR = commercial arbitration rules (the AAAs rules)

· Reason to hire an arbitration institution:

· Will have a procedural outline so process is streamlined and biased arbitrators will be removed by the institution (many institutions have fee schedules)

· Also ad hoc is a mistake b/c it leads to procedural fights
· HYPO: could you select the AAA as your association but use JAMS arbitration rules? – yes, but AAA won’t be excited about it 
· Streamline arbitration rules: (under the AAA)

· May be helpful in smaller disputes but not one’s w/big awards at stake and a lot of discovery necessary (compare: comprehension rules and employment rules which are longer)

· Arbitration clause

· 5 features of an arbitration clause

· 1) scope

· 2) institution that administers the arbitration

· 3) rules of the arbitration

· 4) makes the arbitration award binding

· 5) allows award to be enforced by a court judgment

· Ex: “any controversy or claim arising out of or relating to (1) this contract, or the breach thereof, shall be settled by arbitration (4) administered by the AAA (2) in accordance w/its CARs (3), and judgment on the award rendered by the arbitrator(s) may be entered in any court having jx thereof” (5)

· Drafting arbitration clauses:

· Need to incorporate all claims to arbitration by saying “any and all claims arising out of and RELATING TO this agreement”

· ^w/o this language tort claims won’t be arbitrable

· Avoid over specificity b/c that could constrain parties to unpractical arbitration

· Also don’t saddle the arbitration w/the rules of court b/c then you should just go to court to get their added benefits (ie: appellate reviews)
· Substantive law may be governed by either the parties consent or choice of law w/in the states – Does the FAA govern the substantive law for diversity arbitration causes? – Is this only b/c we don’t go by UNCITRAL? – Is RUAA used instead for US states substantive law?
· Arbitrator selection:

· The selection of an arbitrator is what truly makes arbitration unique compared to litigation

· Who can be an arbitrator?

· Parties can choose anyone

· HYPO: if your arbitration clause selects the AAA and its rules to govern the proceedings, can you choose an arbitrator from JAMS? – yes, AAA may not like that but parties are free to choose the arbitrators they would like – what would the AAA do if you choose them to administer the arbitration but choose the rules of JAMS and an arbitrator from JAMS?
· Good characteristics of an arbitrator

· Someone who’s unbiased

· Experience w/the arbitration process/good case management skills

· Might want:

· Ex-judge (but could make it more formalistic) or an arbitrator w/subject matter expertise (but could make the process biased)

· Gender/race of the arbitrator:

· Strong inclination to someone who can sympathize w/the claimant in a discrimination case

· ^Jay Z said there was no qualified black arbitrators and therefore the AAA was inherently unfair to him – AAA and Jay Z were able to work this out and expand diversity rosters

· Unique specifications in an arbitration clause:

· Identifying a mutually acceptable retied judge by name as the sole arbitrator in advance

· ^cons: dispute that arises later may be very different; arbitrator may die

· Setting out experiential, professional, or other qualifications

· might make it easier to select an arbitrator but will also limit your choices

· Making each party pick an arbitrator resulting in a two-member arbitration panel

· Even numbered panels are dangerous b/c what if they don’t agree (used to all be dual arbitration panels b/c the thought was they’d be forced to compromise)

· Parties appoint 2 arbitrators and the arbitrators pick a 3rd 

· Expensive, time scheduling difficulties, while new rules say even party appointed arbitrators must be entirely neutral the sides may want their chosen arbitrator to side w/them

· AAA default rules for selecting an arbitrator (commercial rules):

· If the parties don’t specify the arbitration selection process then the AAAs default rules are…

· One arbitrator

· AAA sends out list of 10 potential arbitrators and the parties rank them and then the AAA appoints one based on the highest rank

· (if you strike all of the names then the AAA will just choose one for you)

· HYPO: what if you create an ad hoc arbitration clause and then can’t agree on an arbitrator? – would have to go to court (rely on a statute in order to get a court appointed arbitrator ie: FAA section 5)

· Disclosure vs Challenge of arbitrators:

· Disclosure: 

· arbitrators have a duty to disclose any conflict of interests to the parties (continuing duty to disclose and the parties can challenge an arbitrator to be recused)

· AAA disclosure duty:

· Duty to disclose any circumstances that are likely to give justifiable doubt; 
· might include past financial, business, or professional relationships that might reasonably affect impartiality; also nature and extent of any prior knowledge of the dispute; and any direct or indirect financial or personal interest w/the outcome 

· HYPO: what if someone from your firm has a relationship w/a witness of the parties – still disclose but might not be disqualified

· HYPO: A and B have a sole arbitrator and the arbitrator is married to As brother – arbitrator must disclose this possible bias

· This is an ongoing duty throughout the arbitration

· Revised Code of Ethics for Arbitrators

· Cannon I: arbitrator should uphold integrity and fairness of arbitration process

· Cannon II: arbitrator should disclose any interest or relationship likely to affect impartiality or create appearance of impartiality

· Canon IX: arbitrators have a duty to determine and disclose their partialities

· ^exception: Canon X: if it’s expected that the arbitrators will be partial then that’s okay and the arbitrator won’t be required to withdraw if requested by the non-appointing party (compare AAA rules where partiality must be in writing)

· Challenge: 

· party may challenge an arbitrator to recuse him

· AAA disqualification (ie: challenge)

· Arbitrators are subject to disqualification for…

· i) partiality, ii) inability to perform diligently or in good faith, iii) any other legal ground for disqualification

· Parties can also agree not to disqualify (can keep a biased arbitrator if they agree)

· If there’s a dispute – the AAA gets to decide on the disqualification 

· HYPO: tribunal arbitrators, can A appoint his own brother as his choice for an arbitrator? – AAA rule 18(a) you can disqualify this arbitrator for lack of partiality or lack of independence (could specify in the contract beforehand that arbitrators can be partial and then they won’t be disqualified)

· If both parties challenge:

· Arbitrator must withdraw

· If only one-party challenges:

· Arbitrator should withdraw unless…

· The laws establish procedures for determining the challenge (ie: AAA will decide)
· In an ad hoc setting the arbitrator himself decides if the reason for the challenge is substantial or not and whether they can act impartially and fair

· How to win a challenge – must prove the arbitrators impartiality is a problem and then the arbitration association will decide

· Waiver of rights: (AAA rule 41)

· Any party that proceeds w/the arbitration process and doesn’t assert their rights will waive them (ie: can’t challenge impartiality of the arbitrator after the award is handed out) 
· Arbitration Process:

· Discovery and exchange of evidence

· Discovery in arbitration:

· AAA commercial arbitration rule 22

· Depositions? – misconception that depos don’t happen in arbitration (it’s up to the arbitrators discretion)

· ^(split jx) on whether courts allow arbitrators to compel depositions b/c of FAA section 7

· FAA section 7

· ^doesn’t discuss discovery

· Is it true there’s less discovery in arbitration?

· Fed rule 26 gives courts broad discretion to conduct discovery
· ^in half of civil cases for the fed court there’s no discovery at all (discovery is also a recent phenomenon in litigation and some judges severely limit it)

· Also discovery is not common in other countries; international courts just have an exchange of documents

· AAA rule 22(b):

· Arbitrator may on his own volition allow for an exchange of documents when the parties request it

· No right to discovery in arbitration; arbitrator has final say on scope and allowing discovery

· ^parties that don’t agree to produce documents can be compelled by the court to compel w/arbitrators order (don’t think this is from rule 22(b) tho)

· Discovery pros and cons

· Pros: allow for smaller Ps to get on an even playing field w/big companies

· Cons: too much discovery can really deter bringing lawsuits

· Hearing

· FAA section 7

· Arbitrator can compel witnesses to come before them at the arbitration hearing or compel them to bring documentary evidence (doesn’t discuss discovery though)

· FAA was enacted in 1925 where the fed rules were in 1938 so it makes sense that FAA didn’t contemplate discovery b/c the system wasn’t in place until 1938

· Section 7 may not apply to compel non-party witnesses to testify (party witnesses can be compelled though) 
· Controversy over whether pre-hearing depositions are allowed under section 7

· (split jx) on whether courts allow non-parties to testify
· Rules of evidence

· Don’t automatically apply in arbitration (so parties can admit more evidence rather than less)

· ^policy: evidentiary rules are meant to make certain evidence inadmissible as not to bias the jury (in bench trials rules of evidence are relaxed and they are as well in arbitration since arbitrators are trained people)

· Arbitrators tend to let in more evidence than not b/c awards can be vacated by courts if evidence is deemed later to have been important and admissible

· Privacy and confidentiality

· There’s no independent duty of parties to keep arbitration proceedings confidential (ie: confidentiality isn’t the presumption); arbitrations are confidential only if there’s a confidentiality agreement

· ^arbitration conference rooms are kept private to the public though

· Arbitration materials are also discoverable in litigation

· Institutions and arbitratiors are boudn to respect the parties privacy though

· Awards and Remedies

· Arbitrators discretion in deciding the merits
· Is arbitration lawless? – no b/c vast majority of arbitrators follow applicable law and don’t feel free to rule contrary to the law out of equity (don’t want to get a reputation they don’t follow the law)

· Also sometimes following the law doesn’t equal justice

· ^Ps have burden of proof and if law is ambiguous then the burden is tougher to prove

· Ie: investors tend to win more in arbitration b/c there’s not a harsh following of the law (arbitrators are deciding on equity and not strict black letter law)

· Punitive damages

· Awardable in arbitration

· Punitive damages are the only way to punish people in a civil justice system

· Punitive damage awards tend to be much higher in court though

· Final arbitration (baseball arbitration)

· Arbitrator must choose one or other final offer; may not reach independent decision

· Both parties choose a final offer (typically reasonable) and the arbitrator chooses one

· Bracketed arbitration

· Parties give a high-low limits on the arbitration that constricts the arbitrator

· Forms of an award

· Norm is: Simple awards like… “samCo shall pay carmin 125k in damages”

· Could also be long and complicated which are reasoned through hundreds of pages

· Pros and cons of simple awards:

· Pros: cheaper and doesn’t matter b/c judges can’t reverse on the merits anyway (don’t want to give parties an excuse to vacate)

· Cons: doesn’t hold arbitrator accountable for their decisions; might lend arbitrators to a less thought out award

· Critiques of arbitration 

· Lack of discovery, evidentiary rules, and appellate review on the merits

· Appeals in arbitration:

· While there’s no build in appellate structure the parties can agree to one through a contract (not common but there are procedures to contract to)

· Criticism of the lack of appeals – are misguided b/c appellate processes only correct legal errors not factual ones and the standard of review is different to reverse on

· Possibilities of appellate review (rulings are rarely reversed)

· 1) Correct TC result

· 1) affirmed on appeal (weak argument)

· Waste of $$ and might force settlements so people will give up right of appeal

· 2) reversed on appeal (weak argument)

· Incorrect holding

· 2) Incorrect TC result

· 1) affirmed on appeal (weak argument)

· Bad precedent

· 2) reversed on appeal (strong argument)

· Rarely happens though b/c affirming is much more common than reversing and AC courts don’t like to reverse their colleagues 

· Judicial Enforcement of Arbitration Agreements

· FAA preemption of state law (2 types)

· 1) Field preemption (express or implied power from federal statutes)

· Federal law:

· Supreme to state law but really covers issues that are different from state issues

· Federal law examples

· Bankruptcy 

· Immigration

· State law examples

· Family law

· Probate

· 2) conflict/obstacle preemption (federal law is the supreme law of the land)

· Co-equal law making power

· Arbitration

· Trademark law

· Employment law

· Criminal law

· When there’s a conflict b/w federal and state law

· The state law must yield (fed law preempts stat law) – only happens in co-equal law making power

· Conflict/obstacle preemption

· Def: federal law prevails when there’s a conflict b/w the text (face of statute) or the purpose or objectives of federal law
· Federal vs Federal

· FAA was alleged to conflict w/other federal statutes that say certain. Fed statutes for public interest aren’t subject to arbitration 

· Ie: fed substantive statutes for public interest = securities acts, title VII (civil rights acts), and anti-trust laws

· Questions to ask when there’s a conflict b/w 2 fed statutes

· 1) is there a conflict to begin with?

· 2) if there is a conflict the statute later in time controls (if you find a conflict then the public policy statutes will almost always win out b/c FAA is from 1925)

· FAA preemption of state law

· Southland Corp v. Keating: franchisees sue franchisor under CA law for failing to make disclosures -  court says CA statute giving non-waivable right to the courts was preempted by the FAA b/c FAA section 2 is a substantive law
· Purposes of reading FAA as a substantive provision:

· 1) FAA was meant to overcome c/l jealousy of arbitration

· 2) FAA was meant to mandate strict enforcement of arbitration agreements

· Article I vs III of the constitution

· FAA was enacted pursuant to article I (commerce clause) of constitution so it applies in state courts

· Article III would’ve made it just a procedural statute

· FAA section 2

· Substantive statute so applies to both states and federal courts

· How do arbitration issues get to US SC?

· Through fed question b/c of the FAA

· States that try to reform arbitration through a penalty that makes the clause unenforceable

· Will be auto-preempted by the FAA section 2 b/c all arbitration clauses shall be enforceable

· ^exception: penalties like damages for not complying w/a state’s statutes arbitration requirements are fine though and won’t be preemptive

· 2 limitations on the enforceability 

· 1) interstate commerce (FAA section 1)

· State’s can make arbitration clauses unenforceable if the dispute is purely in state lines

· ^but you just need to show some sort of tangible relationship b/w interstate commerce and the parties for the FAA to apply

· Allies-Bruce Terminix Cos v. Dobson: 2 alabama parties have a dispute about termite protection and Ala law said pre-dispute clauses were invalid – court says FAA 2 interstate commerce requirement should be liberally construed and the termite co got it’s products from other states so it’s preempted by FAA 2
· 2) shall be valid irrevocable and enforceable save upon such grounds that exist at law or in equity for the revocation of any contract (ie: general contract defenses) (FAA section 2)

· Exception: Public policy defenses don’t work for arbitration agreements even though public policy is a general contract defense
· Exception to exception: if P can make a concrete showing that the arbitration process makes it impossible for P to vindicate her rights under the federal statute (ie: arbitration clause deprives discovery or will be too $$)

· Contract requirements must apply to all provisions and can’t single out arbitration provisions

· Doctor’s Associations v. Casarotto: Montana statute required arbitration clauses to be on the first page of the contract or they’re unenforceable – court says FAA preempts this statute b/c you can’t single out arbitration clauses

· Old Rational for public policy defenses

· 1) security act claims are too complex for arbitration

· 2) Ps assist government agencies by suing for treble damages

· ^can work as quasi-private attorney generals to litigate civil rights. Issue and do a service to the public as a whole

· 3) arbitration isn’t an adequate substitute b/c no discovery, appeals

· 4) some disputes are too important to put in arbitration

· New Rational for excluding public policy defenses

· There’s no conflict b/w arbitration process and rights guaranteed by federal statutes unless shown otherwise (reverse assumption)

· Ie; switch from litigation to arbitration only affects procedural and not substantive rights

· Also public policy defense reflected same old judicial hostility to arbitration that the FAA was meant to reverse

· Mitsubishi Motors Corp v. Soler Chrysler-Plymouth: antitrust claim was barred by district court to get into arbitration – SC says these claims are arbitrable b/c of the new rational for disregarding public policy defenses 

· SC: reversed presumption that arbitration is inherently inferior to courts in deciding large claims – Ps must instead prove that the arbitration forum will be insufficient (P can bring in actual evidence that they can’t vindicate their rights in arbitration forum like lack of discovery, expenses,  ect…

· Dissent: federal claims shouldn’t be arbitrable b/c the arbitrators get their jx from the contract and therefore it’s a private role that they have which is insufficient to decide on public disputes
· Hierarchy of the Law

· 1) fed law…. 2) state law….. 3) private contracts

· Anytime someone lower on the hierarchy conflicts they are preempted

· Hierarchy of law when FAA is involved

· 1) Falling w/in FAA section 2… 2) State and local laws… 3) private non-arbitration contracts
· Arbitration Fairness

· Mandatory, non-binding arbitration schemes

· Pro-consumer dispute resolution statutes:

· ^can be binding (for businesses) but are non-binding towards consumers

· Ex: 1) state lemon laws (neither mandatory or binding for consumers)

· Not mandatory to consumer but if consumer buys in then the seller must arbitrate; and if the Ps lose they can still go to court

· Ex: 2) Magnusson Moss Warranty Act (mandatory but not binding for consumer)

· Business in consumer dispute can force a consumer into arbitration but it’ll still be non-binding

· Policy behind non-binding arbitration

· Mandatory programs must be non-binding b/c otherwise they’d violate the constitution 

· “mandatory” pre-dispute binding arbitration

· Ie; consumers sign an arbitration agreement (adhesion contract) but have no real choice in the matter
· Gilmer v. Interstate:  Employee filed suit in federal court under the ADEA (age discrimination claim) but employee had signed an arbitration agreement and argued public policy reasons for why the federal statute shouldn’t be arbitrable – *court concluded that there wasn’t a specific conflict b/w the ADEA federal statute and the FAA therefore the ADEA claim can be pursued in arbitration

· ^court said congress didn’t create the ADEA w/an intention to preclude arbitration and courts shouldn’t make negative assumptions about the inadequacy of arbitration

· Dissent: 1) FAA doesn’t apply in employment disputes to begin with and 2) private arbitrators aren’t allowed to grant private injunctive relief (not true b/c this regularly happens)

· Jamie Leigh Jones Iraq employment
· Court allowed Jamie to get out of her arbitration clause and sue her co-workers for rape in court but she lost the civil trial

· Problems w/not sending those cases to court

· Wouldn’t get a jury for P

· Lack of publicity

· Arbitration fees
· AAA requires fees to be paid by employer in employment based arbitration

· Confidentiality of arbitration

· Only available if the contract specifies for it to begin with

· Absent a confidentiality clause the parties can make the evidence and award available to the public

· Misconceptions of arbitration

· Repeat player bias problem:

· Idea that arbitrators may naturally be pre-disposed to repeat players

· Repeat players are more sophisticated, will have more procedural/financial advantages and can draft the clauses to their liking

· Empirical evidence of repeat-player phenomenon

· Searle Center Study:

· AAA consumer debt-collection cases:

· Creditor (business) win rate = 86.2%

· % of amount claimed awarded to creditor = 92.9-99.2%

· Court consumer debt-collection cases:

· Creditor win rate = 98.4%

· % of amount claimed awarded to creditor = 96.2 – 99.5%

· National arbitration forum (debt collection cases)

· Top arbitrators (n = 28)

· Handled 98% of cases

· Ruled in favor of businesses 95% of the time

· ^however 97.3% of debtors defaulted

· Next most often selected arbitrators (n = 120)

· Handled only 10% of cases

· Ruled in favor of businesses only 86% of the time

· ^however only 9.5% of debtors defaulted

· When comparing only those cases w/o defaults

· Top arbitrators ruled in favor slightly more for the debtors than did their next most ofen selected arbitrators

Legislative regulation on binding arbitration

· FAA preempts most statutes trying to limit binding arbitration

· Federal regulation

· Arbitration fairness acts were introduced but unlikely to succeed

· ^this bill targets pre-dispute arbitration agreements

· Acts that have passed:

· Motor vehicle franchise arbitration fairness act; nursing home arbitration fairness act

· Provider Based Regulation by AAA and JAMS

· Due Process protocols for employment, consumer, and health care cases

· ^All of these cases have due process protocols (ie: discovery requirements, or giving consumers unequivocal rights to go to small claims courts) that arbitration clauses must abide by or AAA/JAMS won’t administer the arbitration

· ^protocols also make the companies pay for the arbitration expenses

· Rent-A-Center v. Jackson: stand-alone arbitration agreement w/a delegation clause delegating the authority of deciding arbitrability to. the arbitrator (delegation clause was clear and unmistakable); P argued arbitration agreement was unconscionable; D argues delegation clause is separate from the arbitration agreement

· Court says: P needed to have argued against the delegation clause not he arbitration clause and therefore the issue of the enforceability of the arbitration clause is for the arbitrator (ie: delegation clause was separate from arbitration clasue)

· Dissent: prima paint doesn’t make sense and shouldn’t have been applied; if the arbitration agreement is itself claimed to have been unconscionable then the parties could not have clearly and unmistakably made a delegation clause

· Implication from Rent-A-Center

· Arbitrations clauses are separate from container clauses under Prima Paint

· Arbitration clauses are separate from delegation clauses under Rent-A-Car

· Class waiver in arbitration clause 

· Class actions: are meant to stop small corruption by big companies over tons of consumers where an individual claim wouldn’t be worth brining (other countries rely on prosecutors to bring these claims)
· Arbitration clauses sometimes have class waiver provisions to force consumers to bring their claims individually

· ^any type of statutes which try and regulate these class wairver provisions are preempted by the FAA (class actions can’t be waived in contracts for actual court proceedings; only enforceable if class waiver is in arbitration)

· At&T v. Concepcion: Class waiver was attached to arbitration clause; P relied on Discover Bank v. Superior Ct holding that said class action waivers in arbitration or litigation are unconscionable when they were 1) contracts of adhesion 2) settling w/small amounts of damages and 3) when it’s alleged party w/superior bargaining power is taking out this scheme in order to cheat small consumers

· D says FAA preempts judicial precedent (problem w/this argument was that Discover Bank was holding that class wide waivers were unconscionable which is appropriate under FAA section 2 as a valid contract defense)

· Court says: Discover bank holding is preempted by the FAA b/c when a contract defense is applied generally in a fashion that disfavors arbitration they are not available

· ^also should discriminate against arbitration b/c purpose of FAA was to abolish hostility towards arbitration; and efficiency is crucial to arbitration and class wide suits aren’t efficient (which isn’t true b/c now individual suits have to be brought)

· Dissent: Unconscionability doctrine in Discover Bank falls w/in FAA section 2; Discover Bank doesn’t discriminate against arbitration b/c it puts the same limits on litigation; and class wide relief further promotes policy goals of allowing parties pursue small-dollar claims that they can’t go for on their own

· ^practically speaking after the AT&T case lawyers now bring thousands of cases and make companies pay all of the fees
· American Express v. Italian Color Restaurant: Class wide waiver arbitration clause for an anti-trust dispute; P argues exception to enforcing the arbitration cause b/c of public policy grounds since Ps can’t VINDICATE THEIR RIGHTS w/o being able to bring them together since it’s too expensive to bring them alone

· Court says: just b/c it’s more expensive to bring your claims doesn’t mean you’re prevented from vindicating your rights – vindicating your rights public policy defense is limited to when a P is by law prevented from effectively litigating (ie; arbitration wouldn’t give adequate discovery that’s needed) – also there was no conflict b/w FAA section 2 and Sherman anti-trust act

· Dissent: Follows Mitsubishi vindicating rights exception; nobody will bring an anti-trust claim if they can’t bring it together; you’ve effectively granted immunity to companies b/c the FAA can now protect from anti-trust litigation

