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INTRODUCTION

· Goals of the Criminal Justice System

· Get it right
· Treat people fairly
· Incorporation – what rights apply to the states?
· Powell v. AL – 14A guarantees right to counsel
· 14A due process right does not guarantee all of the Bill of Rights for ∆’s in state courts – selective incorporation
· Duncan v. LA – 6A right to jury trial in criminal prosecutions is incorporated
· Not incorporated rights:
· 3A right to quarter soldiers
· 5A right to grand jury
· 7A right to jury in civil trials
· 8A right to no excessive fines
· Retroactivity general rule: new constitutional rights are not retroactive
· Exceptions:
· Case is actively up on appeal – should only change ruling when it is outcome determinative
· Lawrence v. TX – when it narrows gov’t power to punish
· Gideon v. Wainwright – Watershed rule – fundamental fairness would be violated
RIGHT TO COUNSEL
· Where does right to counsel come from?
· 6A: “in all criminal prosecutions, the accused shall enjoy the right…to have assistance of counsel for his defense.”
· When does it apply?
· When liberty is at issue – critical stages
· Post-charge lineup
· Prelims
· Arraignments
· Interrogations after formal charges
· Sentencing
· Appeals of right
· DOES NOT APPLY

· Civil cases
· Habeas proceedings
· Parole/probation hearings
· Gideon – incorporates 6A right to counsel to states
· Argersinger – right to counsel applies to all cases (including misdemeanors) where incarceration is possible
· Standard for Ineffective Assistance of Counsel
· Strickland Test
· 1) Deficient Performance/Specific Error
· Conduct falls below professional level of representation
· Defer to strategic decisions
· Counsel’s performance may be affected by ∆’s actions
· 2) Prejudice to ∆

· Generally not presumed
· “Reasonable probability that but-for error, the outcome would have been different
· Courts asses prong 2 before prong 1
· Strickland = Constitutional MINIMUM
· Per se violations (no need to show prong 2, presumed) – Cronic
· No counsel
· State interference with counsel
· Counsel with conflict of interest
· Counsel who does nothing
· FL v. Nixon – no ineffective assistance of counsel when counsel decides to try to avoid death penalty instead of assert innocence
· McCoy v. LA – ineffective assistance of counsel when counsel admits guilty without consent of ∆
· Right of Self-Representation and role of Advisory and Standby Counsel
· Faretta v. CA – right to self representation must be knowing and voluntary waiver
· Judge must colloquy with ∆ on record to ensure knowing and voluntary
· ∆ does not have right to disrupt proceedings
· Right must be asserted in timely manner and must not be for purposes of delay
· Defense Counsel Continuum
	Counsel of Record
	Faretta – co-counsel
	Advisory Counsel
	Standby Counsel
	∆ alone


· Autonomy v. Mental Illness
· IN v. Edwards – higher competency standard for mentally ill ∆ to represent self at trial
· Compare with Dusky – understand and communicate with lawyers
INITIATING PROSECUTION
· Charging Decision
· Some misdemeanors charged and prosecuted by police, not prosecutors
· Prosecutorial Discretion
· Felonies – prosecutors have discretion to prosecute and to not prosecute 
· Which charge
· Who to charge
· Which venue
· Executive branch power – not judicial – no judicial power to overrule prosecutor’s decision
· No set rules/legislation
· Concerns re:
· Implicit bias
· Assembly line justice
· Impact of immigration
· Factors use in deciding to prosecute
· Economic realities
· Strength of case
· Background of ∆
· Prosecutorial priorities
· Impact of communities
· Need for cooperation
· Limits on discretion
· Statutory
· Administrative
· Ethical
· Constitutional
· Bill of attainder – punishment w/o judicial trial
· Ex: law goes after a particular group
· Ex post facto clause – punishes acts that were illegal retroactively or extends SoL
· Equal Protection Clause
· Due Process Clause
· Selective/Discriminatory Enforcement
· Violates Equal Protection Clause
· Wayte/Armstrong Test
· Discriminatory Effect

· Compare others “similarly situated”
· Discriminatory Purpose
· Vindictive Prosecution
· Violates Due Process Clause
· Blackledge v. Perry – prosecutor may not bring a higher charge while ∆ seeks appeal unless one is warranted by the facts
· Cannot punish someone for seeking their Constitutional right
CHARGING MECHANISMS
· Timing
· 1) Crime ( Complaint ( First Appearance ( Prelim or GJ
· 2) Crime ( Pre-arrest investigation ( Prelim or GJ ( Formal Charges ( Arrest
· Gerstein review – arrest before formal charges
· Judge decides whether probable cause for arrest – generally within 48 hours – “without unnecessary delay”
· Grand Jury
· Role = buffer for citizens
· 3 types
· Investigative – investigate and make charges; 12-18 month term
· Accusative – agent accuses and presents indictment for vote; 6 month term
· Administrative – overlooking gov’t offices; 1 year term
· Right to grand jury?
· Federal – 5A for infamous crimes but not for misdemeanors
· California – no right, prelims are more common
· Use GJ for sensitive charges
· No right for ∆ counsel to attend – not an adversarial proceeding
· Subjects/Targets must exit to consult with lawyers
· Can assert 5A right to not self-incriminate
· Transcripts and evidence sealed – only judicial order can release for certain circumstances
· Admin records available
· Diversity/representation
· Who materials have been disclosed to
· When GJ began, ended, extended, etc
· Witnesses are not sworn to secrecy
· Costello – GJ not bound by rules of evidence – hearsay is okay
· Williams – standard of proof = probable cause to charge
· “More likely than not a crime occurred”
· Mechanik – if ∆ is convicted at trial, any GJ error is per se harmless
· Immunity
· Transactional = full immunity, can’t use statements against person and cannot charge them
· Use = can still charge person, but can’t use statements against them
· Preliminary Hearings
· More open and adversarial proceeding – π and ∆ put on mini-case
· ∆ has more rights
· More affirmative charge against ∆
· No jury, judge decides
· Pros must show probable cause
· Different standards in different jx
· Results in “information,” not indictment
· Cannot use prelims as discovery – screening procedures exist prior to prelim
· Case must fit into particular category and π must make a showing
· Different evidentiary issues than at trial
· Must meet qualifying criteria to bring hearsay
· Drafting Formal Charges – FRCP 7
· Nature and content
· Plain, concise, and definite statement of essential facts
· Signed by gov’t attorney
· Give official citation of statute
· Extra details included in “Bill of Particulars”
· What facts to include?
· Jx
· Parties
· Elements of crime
· Statute of Limitations
· Joinder FRCP 8(a) & (b)
· Related crimes or ∆ charged together

· One person can be joined if out of same conduct

· Severance FRCP 14(a) & (b)
· Undue prejudice from joint trials

· Inspection of ∆’s statements/confessions

· Zafiro – mutually antagonistic defenses do not get automatic severance
· Bruton – cannot use confession of one ∆ to implicate co-∆ without opportunity to cross-examine
· Conflicting rights of confrontation and against self-incrimination
· Jury instruction inadequate to safeguard rights
· Prosecutor can choose:
· Separate trials
· Try jointly & forego confession
· Redact confession
BAIL AND PRETRIAL DETENTION

· 8A – excessive bail shall not be required

· No right to bail
· Federal Bail
· Types of bonds
· Own Recognizance – OR 
· Secured – post an interest in real property to the court – receive deed back if/when ∆ appears 
· Unsecured – can come and get property whenever
· Conditions of bond
· Supervision, rehab, house arrest, etc
· Take passports
· Protection orders
· Nebbia Hearings
· Determine if bond money or property gotten through illegal means and ineligible to be used as bail
· State bail
· 10% down – make payments and appearances
· If all appearances met company keeps deposit
· If no appearances met company keeps deposit and collateral
· Issues at bail hearings for setting the bond
· Flight risk

· Danger to community

· Court and counsel can be creative in coming up with solutions and conditions to meet needs
· Other factors to examine:
· Seriousness of case
· Strength of evidence
· Prior record
· Ties to community
· Bail bondsmen
· Bounty hunters – power of citizen’s arrest but bound by the law

· Remission of forfeitures 
· CA new bail system
· Low, medium, high risk assessments – judicial discretion

· Judgments will likely err on the side of detention

· US v. Salerno
· Constitutionality of preventative detention – does not violate due process because it is not punishment
· Necessary government regulation
· Compelling government interest
· Least restrictive alternative
· Hearing for detention, review, clear & convincing evidence
· Impact of preventative detention
· Material witnesses – US v. Awadallah
· Sexually violent predator acts – KS v. Hendricks
· Immigration detentions – Zadvydas v. Davis
· Detention and the war on terrorism
DISCOVERY
· Prosecutor’s Discovery Devices

· Search warrants

· Interrogations

· Lineups

· Interviews

· Grand jury

· Better access to information than ∆

· Reciprocal Discovery
· FRCP 16 

· (a) Prosecutor’s Obligations - ∆ must request

· ∆’s statements

· ∆’s prior record

· Tangible evidence

· Reports of examinations and tests

· Expert reports

· Does not cover:
· Witness statements
· Exculpatory evidence
· (b) Defense Obligations – pros must ask

· Tangible evidence

· Reports and exams

· FRCP 26.2 – Jencks Act

· No witness statements

· Judges often order early so ∆ or pros can review without break in trial
· Constitutionality?
· Williams v. FL – Alibi notice rule doesn’t violate 5A and 14A – simply accelerates timing of disclosure and helps resolve cases more quickly
· CA Discovery Rules
· Statute covers:
· Names and addresses of witnesses
· Felony records of witnesses
· Exculpatory evidence
· Witness statements
· Reciprocal discovery
· Ethical rules re: duty to disclose are more strict than most statutes
· Sanctions for non-disclosure
· Order inspection

· Continuance

· Exclude evidence – Taylor v. IL
· Other sanctions including jury instructions
· Constitutional Discovery

· One way street – only pros is required

· Historical buildup to Brady
· Mooney v. Holohan – no perjured testimony
· Napue v. IL – false evidence must be corrected by state

· Brady v. MD – Prosecutor has a duty to disclose
· Exculpatory evidence
· Relevant to guilt or sentencing
· Material – important enough mistake
· ∆ doesn’t walk free – gets a new trial

· Applies irrespective of good or bad faith

· Not indictment of prosecutor individually but of unfair procedures

· Giglio v. US – adds impeachment to Brady rule

· Materiality Standard?

· Bagley – reasonable probability that had the evidence been disclosed to ∆, the result of the trial would have been different

· Must undermine confidence in the verdict
· Kyles v. Whitley – must look at Brady problems together in their totality, not in isolation – standard of materiality applies to entire investigative team
· New Ethical Rule 3.8

· Prosecutors have duty to provide exculpatory material

· Prosecutors don’t decide whether it is material

· Discovery for Guilty Pleas
· US v. Ruiz – no requirement to disclose impeachment evidence
· Duty to Preserve Evidence
· AZ v. Youngblood – if evidence is potentially exculpatory, ∆ must request preservation and show bad faith if it is not preserved
· Affirmed by IL v. Fisher
PLEA BARGAINING & GUILTY PLEAS
· Types of Pleas

· Not Guilty – pros must prove case
· No Contest/No Lo Contendere
· Not fighting case but not admitting guilt

· Prosecutor generally doesn’t allow unless

· No interest in case

· White collar crime
· Guilty
· Admit crime and waive right to trial

· Res judicata makes ∆ automatically liable in a civil case

· Process moves immediately to sentencing

· FRCP 11 – no judicial involvement in plea bargaining
· Brady v. US – threat of death penalty is not enough to make guilty plea involuntary

· Voluntariness Standard
· Only involuntary if actual threats
· Arrest family w/o probable cause

· Illegitimate threats to personhood and safety of family

· Prohibited conduct:

· Threats

· Misrepresentation

· Improper behavior

	· Remedies for breach of plea agreements

∆ Remedies
	Pros Remedies

	Withdraw plea or specific performance – Santobello
	Agreement null and void – rescission – Ricketts 


· Plea bargain is contracting 
· There is no Constitutional right to plea bargain

· Right to Effective Assistance of Counsel during Plea Bargaining

· MO v. Frye - ∆ must show prejudice to prove deficient performance

· Fact that offer would have still been available and ∆ would have taken it would be prejudice

· Lafler v. Cooper - ∆ may be prejudiced if IAC causes them to go to trial instead of plea bargain and they get a harsher sentence at trial

· If plea bargaining is such a huge part of the system (95% of cases plea), then there needs to be confidence in that system and advice from counsel during plea bargaining is imperative

· Guilty Pleas
· Must be knowing, intelligent, and voluntary

· Must be on the record – silence is not affirmative guilty plea (Boykin v. AL)
· FRCP 11(b)(1) judge must advise and counsel ∆ personally to inform and determine understanding of rights and waivers
· FRCP 11 requires
· Advise of rights
· Advise nature of charges – Henderson says elements
· Advise of consequences
· Plea agreement
· Threat
· Factual basis
· Intersection of Immigration + Criminal Law
· Padilla v. KY – immigration must be addressed as a collateral consequence of conviction; ∆ counsel must advise about immigration consequences of a guilty plea
· West/Alford Pleas
· Pleading guilty to crimes without true factual basis
· Taking plea as a total benefit – making trial go away
· Consequences of felony vs. misdemeanor
· ∆ doesn’t trust jury system
· Withdrawing Guilty Pleas – FRCP 11(d)
· Timing
· Before acceptance = any time/reason
· After acceptance = court rejects plea under 11(c)(5) or for
· Fair and just reason
· Cannot withdraw for harmless error
SPEEDY TRIAL RIGHTS
· Pre-charging/pre-arrest delays regulated by:
· Statute of Limitations

· From last act of the crime

· Due Process

· Bad faith

· Prejudice

· Post-charging/post-arrest delays regulated by:

· Speedy Trial Acts

· 6A – Barker v. Wingo Factors

· Length of delay
· 9 months is generally the trigger point
· Reason for delay

· ∆’s assertion of speedy trial right

· Prejudice to ∆
· Prevent oppressive pretrial incarceration

· Minimize anxiety and concern of ∆

· Limit possibility ∆ will be impaired*

· Remedy for Speedy Trial Violation = dismissal WITH prejudice – Strunk
· Speedy Trial Rights do not extend to sentencing 
PRETRIAL MOTIONS
· Key Motions
· Pitchess Motion – discover Brady/Giglio evidence about police (personnel files) – must show good cause

· Demurrer – not a crime, dismiss the action

· Kelly-Frye (CA)/Daubert (Fed) Motion – expert testimony

· CA: for new science to come in as evidence it must be accepted

· Fed: new science is okay if it will convince the jury and is a reasonable method

· Motion in limine – limit or bring in evidence 

· Motion to suppress

· Motion to substitute counsel (Marsden)

· Judges reluctant to grant

· Must be total breakdown of attorney-client relationship, not just that they don’t get along

· Discovery motions

· Motions for recusal

· Double Jeopardy motion must be pretrial

JURY TRIAL RIGHTS
· Trial by Jury
· Both prosecution and defense have right to jury trial – both must agree to waive it
· Right comes from:
· Article 3 of Constitution
· 6A
· Duncan v. LA – sentence that ∆ is facing is what matters to determine if there needs to be a jury trial
· Baldwin v. NY – any sentence over 6 months
· Williams v. FL – no requirement that juries must be 12 people – can be as little as 6 people
· Apodaca – do not need unanimous jury; 11-1, 10-2, 9-3 splits are okay
· Jury Selection 
· Jury venire = fair cross-section of community – panel that jury is picked from
· Taylor v. LA – cannot exclude women from the jury venire
· Petit jury = jury that hears trial
· Voir dire = process of questioning jury to determine if there is bias and if jurors can be excused/challenged
· Jury challenges
· For cause – cannot perform duty without bias – unlimited 
· Peremptory – discretionary – limited number
· Batson v. KY – peremptory challenges cannot be discriminatory – TEST:
· Must show a pattern of discriminatory challenges

· Burden shifts to challenged side to show a race-neutral reason

· Court decides credibility of explanation
· Remedy = juror gets back on jury
· Discrimination not allowed:
· Race/ethnicity
· Gender
· Religion and Sexual Orientation – not decided
· Pretrial Publicity
· Allowing media access to trials serves two purposes:
· 1A – media’s right to report and public’s right to know
· 6A - ∆’s right to speedy and PUBLIC trial
· Irvin v. Dowd – extreme pretrial publicity can lead to a completely prejudiced jury 
· Sheppard v. Maxwell – court criticized for not considering ways to reduce prejudice from pretrial publicity 
· Moves towards closing courtrooms?
· Gannett – approved closing courtrooms
· Richmond News – favored openness
· Global News – case-by-case determination
· Press-Enterprise I – open jury selection to press
· Press-Enterprise II – open prelims to press
· Nebraska Press – prior restraints should not be imposed – court must consider the alternatives:
· Change of venue

· Postponement

· Voir dire

· Jury instructions

· Sequestration
· Substantive Trial Rights
· Confrontation
· MD v. Craig – closed circuit testimony is okay in extreme circumstances – still preserves right of confrontation and safeguards reliability of witness
· Right of confrontation applies to hearsay testimony as well
· Right to subpoena witnesses
· Right to be present at trial
· Part of right of confrontation
· IL v. Allen – no absolute right because no right to be disruptive – options:
· Removal
· Gagging
· Contempt of court
· Privilege against self-incrimination
· Prevents ∆ from being called as a witness
· Griffin v. CA – cannot comment on exercise of privilege – has the effect of making ∆ take the stand through coercion/threat
· Presumption of innocence
· Burden of proof – beyond a reasonable doubt
· Right to jury verdict
· Jury instructions set forth the elements of the case – were ∆’s actions reasonable?
· Right not to appear in prison garb/shackles
· Deck v. MO – right not to have physical shackles even at penalty phase
· Courts now use stun belts – must have specific, articulated reason for individual ∆
SENTENCING
· Using the findings of the jury – must be reliable
· Types of sentencing systems
· Indeterminate – discretion of judges to decide between probation and the maximum sentence and use of parole boards
· Determinate – sentencing guidelines and mandatory minimums
· California vs Federal sentencing
	CALIFORNIA
	FEDERAL

	Low, middle, and high terms (presumptive middle)
	Sentencing guidelines govern

	Indeterminate sentences + use of parole boards
	Mandatory minimums

	PRCS by court
	No parole system

	Mandatory minimums
	Rule 35 & §5K1.1 motions

-Prosecutor can reduce sentence recommendations if ∆ cooperates

	Enhancements – often there just to be bargained away

-Record

-Conduct during defense
	


· Apprendi v. NJ – jury must make determination of crime prior to sentencing if the crime would affect sentence
· Mandatory Minimums
· 3 Strikes Laws
· 2 strikes = double sentence, 3 strikes = 25 to life

· Bad definitions of what are considered strikes

· Prop 36 and recent reforms – change what the last strike must be to trigger 25 to life
· Realignment – moving sentencing to communities for better rehabilitation

· Federal Sentencing Guidelines

· Not required per Apprendi – just a starting place

· Incentivizes not going to trial and cooperating with prosecutors

· Mandatory minimums make the work to determine the sentence futile

· If no mandatory minimum, court must only impose sentence sufficient but not greater than necessary to achieve a just punishment

· Juvenile Sentencing

· SCOTUS uses framework of death penalty analysis using cruel and unusual punishment to analyze the imposition of extreme sentences on juveniles
· Roper v. Simmons – uses science of lesser brain development to determine juveniles are

· Inherently less culpable

· More capable of rehabilitation

· Categorical ban on death penalty for juveniles since it violates the “evolving standards of decency”
· Graham v. FL – evolving standards of decency dictates that juveniles who commit non-homicide crimes before they turn 18 cannot get LWOP
· Miller v. AL – children are constitutionally different from adults for the purposes of sentencing
· Mandatory LWOP for homicide violates 8A requirement of individualized sentencing
· Court may impose jLWOP only when ∆ is “rare” juvenile who is irreparably corrupt
· Youth factors for sentencing:
· Hallmark features of youth

· Family and home life

· Circumstances of the crime

· Incompetencies of youth

· Possibility of rehabilitation
· Cruel and Unusual Punishment
· Rummel v. Estelle (1980) – LWP is not cruel and unusual even for small crimes, not disproportionate to a “life of crime”
· Solem v. Helm (1983) – LWOP is cruel and unusual when it is disproportionate – when is sentence disproportionate?
· Gravity of offense vs. harshness of penalty
· Compare to penalty for other crimes in same jx (intrajurisdictional comparison)

· Compare to penalty for similar crime in other jx (interjurisdictional comparison)

· Harmelin v. MI – give deference to the legislature in determining appropriate sentences for crimes
· Three Strikes laws do not violate C&U punishment
· Prison Reform issues
· Mental Illness in prison
· Geriatric inmates
· Women in prison
· Juveniles in custody
· Issues persist due to for-profit prisons and courts’ limited power 
DEATH PENALTY
· Furman v. GA – per se challenge to DP is unsuccessful – led to bifurcated proceedings
· DP was unconstitutional “as administered” – Stewart, Douglas, White
· Administration was “wanton and freakish” and “arbitrary and capricious”
· DP violates evolving standards of decency and should be abolished – Brennan, Marshall
· 4 views of punishment:
· Cannot be degrading to human dignity

· Cannot be arbitrarily inflicted

· Must not be unacceptable to contemporary society

· Must not be excessive

· Legislature should decide, not courts – Burger, Blackmun, Powell, Rehnquist
· Modern DP jurisprudence
· Statutes must narrow and channel opportunities for DP

· Murder 1 with at least 1 special circumstance, CA has 30 “special circumstances”
· Guided discretion for jury to impose death
· ALI = weighing scheme
· TX = special questions
· Must facilitate individualized sentencing by allowing ∆’s to bring any and all mitigation evidence at sentencing
· Circumstance of offense

· Prior record

· Background and character
· Procedural Requirements & Manner of Execution
· DP cannot be arbitrary and capricious – violation of 8A, must be fair procedures
· Baze v. Rees – lethal injection is a Constitutional form of DP
· Need not be no risk of serious harm, must be substantial risk
· Categorical Bans
· No DP for non-homicide crimes

· Coker – rape 
· Kennedy v. LA – child rape
· No DP for mentally-retarded ∆’s – Atkins v. VA
· No DP for juveniles – Roper v. Simmons
RESTORATIVE JUSTICE
· Traditional justice system = retributive
· Restorative Justice system
· Who hurt?

· What are their needs?

· Whose obligations are those?

· What are the causes?

· Who has a stake?

· What is the appropriate process to involve stakeholders to address causes and put things right?

· Stakeholders = victims and offenders

DOUBLE JEOPARDY
· Basics
· 5A – no person shall be subject for the same offense to be twice put in liberty of life or limb
· No second prosecution for same offense after
· Conviction
· Acquittal
· Same offense
· Civil penalties are NOT the same offense
· Guideposts:
· Type of sanction
· Historically considered punishment
· Based on scienter
· Promote traditional aims of punishment
· Applying to crime
· Excessive for administrative purposes
· Same offense if both are criminal charges
· Blockburger = same elements test

· Grady = same conduct test – widely rejected
· Jeopardy attaches when
· Jury sworn for a jury trial
· First witness called for a bench trial
· Retrial if…?
	YES
	MAYBE
	NO

	JNOV by Judge
	Mistrial – manifest necessity?
	Acquittal by jury

	Pretrial dismissal
	Different/separate sovereign – Gamble still in SCOTUS
	Acquittal by judge

	Hung jury (Sanford)
	
	Successful appeal for lack of evidence

	Successful appeal for procedural error
	
	


· States try first because often DJ rules are different, Feds want states to try to clean up their own mess, and Feds may inevitably do it better
· Separate Sovereign
· Federal rule: no DJ for separate sovereigns – can retry case even if same elements under different sovereign laws
· California Approach
· No retrial after Federal trial (no separate sovereign rule)
· Issue preclusion for issues decided in the earlier trial
HABEAS CORPUS

	APPEALS
	HABEAS CORPUS

	Limited to the record at trial
	New facts and evidentiary hearings

	All types of errors at trial

-Evidentiary rulings/insufficient evidence

-Search and seizure issues

-Brady jury instructions

-Batson violations
	Limited to Constitutional claims

-IAC

-Brady Violations

-Prosecutor/police misconduct

-Actual innocence


PAGE  
1

