


PROPERTY LAW OUTLINE 

I. Fundamental Concepts 

A. Property is a set of rules that gives people rights among other people as regards to things. 
a. Bundle of sticks metaphor: ownership is a number of different rights. 
i.  ex. Right to possess the object, right to use it, right to transfer it, etc. 

B. General Definitions
a. Real Property: land and any structures built upon it. 
b. Personal Property: all other kinds of property 
c. Possession: Dominion and control 
i. Right to ownership based on mere possession of the article: 
1. wild animals, finding lost articles, adverse possession. 
d. Title: Ownership, more or less 

A. First in Time: Property Acquisition by Discovery/Conquest, Capture, Creation 

A. General 
a. Principle of being first in time 
b. Origins of American property law 

1. Discovery/Conquest 

A. Chain of Title 
a. For most parcels of real property in America, the chain of title traces back to a grant by the U.S. Government 

b. *Johnson v. M’Intosh – 
i. American courts held that although Native Americans had ‘possession’ of the land on which they lived, they did not have ‘title’ and could not convey title. 
ii. Therefore a title derived from the fed. gov’t or states or colonies has priority over an earlier ‘grant’ from a Native American tribe. 
c. *Black Hills Institute v. US – Sue the T-Rex 
i. i. Fossil was found on gov’t trust land 
ii. Williams didn’t actually own the land b/c the gov’t was holding it in trust for him, so he didn’t have the power to sell the fossil without gov’t approval. 
iii. Court looked at S. Dakota state law – fossil was an ‘ingredient’ of the land, therefore Williams didn’t have right to sell it. 
iv. Belonged to gov’t, not Black Hills 

B. John Locke Labor Theory of Property
a. Taking something unowned and getting a right to it by using your labor and adding to it. 
b.  First in time
c. Use of body and labor to make it into something usable. 

2. Rule of Capture:

A. General 
a. Once a person has gained possession of a wild animal, he has rights in that animal superior to the rest of the world. 

b. *Pierson v. Post – ‘mere pursuit’ not sufficient 
i. Beach was unpossessed land, so ratione soli does not apply 
1. landowner has constructive possession over natural resources and wild animals found on a landowner’s property
ii. For wild animals (ferae naturae) – occupancy, not mere pursuit, is required for ownership 
1. Majority: you must mortally wound or capture the animal to the extent that it can’t escape in order to establish occupancy 
2. Dissent: case should be decided by the custom of hunters, not philosophy

c. *Ghen v. Rich – whale case – custom or usage can play a role 
i. Question of industry custom becomes more central 
ii. Court accepted that plaintiff killed the found whale 
iii. immediate possession was not possible so the whaler did the most possible under the circumstances 

d. *Keeble v. Hickeringill – man who scared away ducks on neighbor’s property
i. Issue was malicious interference with someone else’s livelihood 
ii. Can lure things away to something better (business competition), but not deliberately prevent them from coming 

B. Conversion:
a.  the wrongful exercise of dominion over the personal property of another 
i. Have to intentionally take the thing 
1. don’t have to know that it belongs to someone else 
ii.  Can become conversion if the true owner asks for it back and you don’t return it 

b. *Popov v. Hayashi – Barry Bonds record-breaking baseball case
i. Causes of action: conversion, trespass to chattels 
1. Court held it was conversion case 
a. Hayashi - Gray’s Rule
i.  Definition of ‘catching’ the ball – momentum of ball and fan must both cease 
b. Popov 
i. don’t have to have complete control for possession, just need to stop the forward momentum 
c.  Court rejects Popov’s definition, must look at baseball customs, and it is possible to have easily catch a ball (as opposed to a whale) 
2. Mob action prevented Popov from demonstrating possession, so judge gave him a pre-possessory interest 
ii.  equal rights between Popov and Hayashi but they have a stronger claim than anyone else 
iii. When Hayashi got the ball, it was encumbered by Popov’s pre-possessory interest 

C. Rule of Capture applies to “fugitive resources”
a. Oil and gas: belong to the owner of the land so long as they are on or in it and subject to his control 
i.  If they escape and go into other land or come under another’s control, no longer belong to former owner
ii. possession of land does not necessarily equal possession of oil or gas 

b. Water: 
i. English rule: whoever first “captured” the water was its owner
ii. American rule: Rule of reasonable use = rule of capture but wasteful uses of water are unlawful 
1. Western states – Rule of first in time, or “prior appropriation” 
a. the person who first appropriates water and puts it to reasonable and beneficial use has a right superior to later appropriators 
b. consequence of scarcity of water in western states 
2. Eastern states – variation on “riparian rights” (based on first possession) 
a. each owner of land along a water source has a right to use the water, subjet to the rights of other riparians 
D. Possession: 
a. Must have some level of control
b. Intent to keep the thing 

3. Acquisition by Creation: Intellectual Property 

A. *Cheney Bros. v. Doris Silk Co. 
a. Company was allowed to imitate patterns of Cheney Bros. silk. 
b.  Imitation is allowed as long as it’s not passed off as literally the same brand/same thing.
c.   “In the absence of some recognized right at common law or under the states, a man’s property is limited to the chattels which embody his invention. Others may imitate these at their leisure.” 

B. *Smith v. Chanel, Inc. – The greater public good served by offering comparable goods at lower prices  

C. Patent: 
a. “A patent is a limited duration property right, relating to an invention, granted by the USPTO in exchange for public disclosure of the invention.” 
b. Protects inventions and discoveries
c. Processes or products that are “novel, useful, and nonobvious.” 
d. Elements
i. Novel: not previously invented or discovered anywhere 
ii. Nonobvious: whether the invention is a sufficiently big technical advance over the prior art 
iii. Usefulness: the invention must offer some actual benefit to humans 
e.  Grants monopoly for 20 years
f. Can’t patent laws of nature or things that exist in nature 

D. Trademark: 
a. “A trademark is a word, phrase, symbol, or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from those of others.” (Lanham Act) 
b. Elements
i. Distinctiveness
ii. Non-functionality 
iii. First Use in Trade (NOT first adoption) 
c. Protected against use that could cause “confusion” 
d. Lasts until “abandoned” or becomes generic 
e. Gives the owner the exclusive right to use that mark in connection with the sale of a particular good or service in a particular geographic area. 
f. The mark must be distinctive and identify the precise source of the goods or services (generic designations may not be registered) 

E. Copyright: Protects the expression of ideas, such as original works of authorship, such as writings, music, and works of art, that have been tangibly expressed. 
a. “unique manner of expression” that is original – not necessarily novel
b.  Copyright protection in a work begins as soon as the work is created in a tangible medium 
c. Copyright holders may sell others licenses to use their works or transfer their copyrights to others 
d. Compilations are possibly copyrightable if meets criteria of “some minimal degree of creativity”
i. i.e. the facts must be selected, coordinated, or arranged in a somewhat original way. 
e. Lasts for life of author plus 70 years (although less substantive protection) 
f. Only original expressions of ideas or facts can be copyrighted 

F. Copyright Elements 
a.  Originality
b. Work of authorship
c. Fixation
i. “sufficiently permanent or stable to permit it to be perceived for a period of more than a transitory duration.” 

G. Elements of copyright infringement: 
a. Ownership of a valid copyright
b. Copying by a defendant
c. Improper appropriation (the D copied so much of the original material that the two works are substantially similar) 

H. Copyright: 
a. *INS v. AP – AP accused INS of stealing their news stories (unfair competition) 
b. News was not property in relation to the public but it was “quasi-property” between the news companies 
i. limited to “hot news” only because can’t copyright facts
c. Court had public policy interest in incentivizing newspapers to continue publishing the news. 

I. Compilation Copyright: 
a. *Feist Pubs. V. Rural Telephone Service – telephone directory
b.  Test of originality: to copyright a compilation, must be a minimal degree of creativity (which Rural did not show) 
c. Court rejected labor theory – just b/c Rural worked hard doesn’t entitle them to the information 
d. Originality, not “sweat of the brow”, is the touchstone 

J. Fair Use: Affirmative Defense to a claim of copyright infringement
a. If a copyrighted work is used for purposes such as “criticism, comment, news reporting, teaching, scholarship, or research” it is not an infringement of copyright. 

K. Fair Use Multi-Factor Test: 
a. Purpose and character of the use 
b. Nature of the copyrighted work
c. Substantiality of the portion used in relation to the whole of the copyrighted work (quantity and quality both count)
d. The effect of the use upon the potential market for or value of the copyrighted work

L. Copyright Infringement /Fair Use Defense
a. *Harper and Row Publishers v. Nation Ent. 
i. Harper and Row had exclusive rights to Ford’s memoir, gave Time exclusive right to pre-publication excerpts, the manuscript was leaked to The Nation and they published all the best excerpts – cost Harper and Row $25,000 
ii. The Nation claimed a ‘fair use’ defense 
1. Purpose and character of use 
a. it was for profit, exploitation, cutting out Time Magazine (Nation claimed they were just reporting the news) 
2. Nature of the copyrighted work 
a. unpublished historical autobiography, author should have right to choose manner of first publication, the personal element is what makes it valuable 
3. Substantiality of the portion used in relation to the whole of the copyrighted work. 
a. How much was used? 
i. Not much BUT the most important parts of the book – important because don’t want to discourage historical figures from writing, The Nation acted in bad faith. 
4. Market effect 
a.  tangible, Time didn’t pay Harper and Row $25,000 

4. Property in One’s Person and Persona

A. Right of Publicity: forbids unauthorized use of someone’s name or likeness (California Common Law Right) 
a. Alienable, inheritable – descends by will or testacy 
b. Grounded in privacy rights 
c. Entitles a celebrity to prevent others from using the celebrity’s name or photograph for commercial purposes 
d.  Extends through the celebrity’s lifetime and for between 20-100 years after the celebrity’s death

B. Right of Publicity Common Law elements (Eastwood) 
a. Definite use of plaintiff’s identity
b. The appropriation of plaintiff’s name or likeness to defendant’s advantage, commercial or otherwise 
i. White v. Samsung adds – not limited to name or likeness – can be exploitation of “celebrity value”
c. Lack of consent 
d. Injury 

C. *White v. Samsung Electronics- Vanna White robot commercial 
a. Holding: The right of publicity will be deemed to have been violated whenever a person’s ‘celebrity value’ is exploited by the defendant, regardless of the means by which this is done. 
b. What does court add to Eastwood definition? Element 2 – not limited to name or likeness (too narrow) 
c. Problem: when someone is very famous it is very easy to evoke their identity 
d.  Kozinski dissent: Where to draw the line? Celebrities could claim all sorts of things evoke their identity
i. worried it will undermine the right to parody or mock
ii. Violating the 1st Amendment? Overprotection of intellectual property? 
iii. Shrinks the public domain – need a balance between public and private property 

D. Property in bodily tissues: 
a. Use of cells in research: No property rights. 
b. When a person’s tissues are extracted as a part of a medical procedure, the patient does not continue to ‘own’ the extracted materials 
c. Patient cannot control how they are used for scientific and commercial purposes. 

E. [bookmark: _GoBack]*Moore v. Regents of UC - doctors took Moore’s tissue and created lucrative cell line
a. P sued for conversion, breach of fiduciary duty/ lack of informed consent 
i. P could sue for these claims, but only against the physician. 
b. CA Appellate Court – Moore has a cause of action for conversion
i.  Dominion and rights of control? 
ii. Legal right to control of tissues after their removal? (continuing interest) 
c. Majority – Once P’s cells had been removed from his body, he did not retain any ownership interest in them. 
i. Cell line is distinct from Moore’s cells and is invented, not natural 
d. Extend law? 
i.  No – would interfere with medical research b/c would have to be strict liability (and the problem can be addressed through consent/duty laws) 
e. Dissent? Not realistic – what about the right to consent, and the right to negotiate? 
i. For lack of informed consent claim, plaintiff has to prove they would have acted differently, and any reasonable person would have acted differently 
ii. Unjust enrichment at P’s expense 

5. Property Theories: Rights to Exclude, Abandon 

A. Tragedy of the Commons (Hardin): 
a. Problem of Common Ownership: 
i. No one is incentivized to take as good care of the common property as they would of their own personal property. 
ii. No one thinks if they do one more thing (add one more cow) that it will really affect anything, but if everyone does it, there will be a negative effect. 
iii.  Everyone pursues their best interests to the detriment of everyone because we live in a world with limited resources. 
b.  Externality: the physical consequences 
c. Transaction Costs: costs of energy, time, and enforcement, v. high in large groups – private property greatly reduces transaction costs b/c only two parties have to negotiate 
d.  Holdouts: someone who won’t negotiate
e.  Free Riders: someone who lets everyone else do the work 
f. Solution → Private property = ability to exclude is very important not just with land, but with other forms of property 
i. Also, laws that force internalization of certain harms (i.e. regulation of polluters) 

B. Demsetz, Coalescence and Ownership 
a. Utilitarian 
i. greatest good for the greatest number 
b. Economic approach 
i.  people don’t have incentive to take good care of public property and it would be encumbered by the fact that everyone would have to agree, no right to exclude
c.  Private property 
i. owners have an incentive to take care of their portion and have fewer people they have to come to an agreement with
ii. also right to exclude 
d. Idealized forms of ownership
i. Communal ownership
ii. private ownership
iii. state ownership 

Exclusion, Abandonment, and Trespass 

A. Right to Exclude 
a. A fundamental right of private property ownership is the right to exclude other people from the property. 
i. however, the right to exclude is NOT absolute 

B. *Jacque v. Steenberg Homes – mobile home driven across Jacque’s land against his will 
a.  Punitive damages available even when no physical damage ($1 in nominal damages)
b. Harm is not to the land but to the right to exclude 
c.  Up to this point, couldn’t get punitive damages if awarded nominal damages
i.  this case changes that rule to more strongly protect the right to exclude 

C. BUT Right to Exclude not Absolute: 	
a. *State v. Shack – criminal trespass statute cannot be used to keep out private citizens trying to furnish medical care or legal services. 
i. Property rights serve human values, 
ii. The right to exclude is not absolute. 
iii. In some cases, owner will not be allowed to exclude people from property if it will interfere with the rights of others invited onto the land.  

D. Abandonment 
a. Elements
i. Owner must intend to relinquish all interests in the property, with no intention that it be acquired by another particular person. 
ii. There must be a voluntary act by the owner to effectuate the intent 
1. abandoned property belongs to the first person who subsequently takes control of it 

E. *Pocono v. MacKenzie – sometimes you can’t abandon land you own 
a. They bought the land to develop it and it ended up being unusable, tried to get rid of it in numerous ways 
b. You don’t always have the right to abandon land – they still had ‘perfect title’ 
c.  also for reasons of administrative clarity and public safety

F. Restatement on Trespass: 
a. One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally: 
b. enters land in possession of the other, or causes a thing or third person to do so, or
i. “The actor, without himself entering the land, may invade another’s interest in its exclusive possession by throwing, propelling, or placing a thing either on or beneath the surface of the land or in the air space above it.” 
ii. “A trespass by way of entry by the actor in person may be a mere momentary invasion, as where one walks across another’s field or flies in an airplane over another’s house near to the roof, or it may be an invasion which continues for a more or less protracted period, as where a camper pitches his tent on another’s meadow, or where one occupies a building which is on another’s land.” 
c. remains on the land, or 
d. fails to remove from the land a thing which he is under a duty to remove. 

G. More on trespasses 
a. Intrusion: 
i. the fact that the possessor’s interest in the exclusive possession of his land has been invaded by the presence of a person or thing upon it without the possessor’s consent
b. Intended Intrusions Causing No Harm: 
i. One who intentionally enters land in possession of another is subject to liability to the possessor for a trespass, although his presence on the land causes no harm to the land, its possessor, or to any thing or person in whose security the possessor has a legally protected interest. 
c. State of mind: 
i. it is not necessary that the foreign matter should be thrown directly and immediately upon the other’s land. It is enough that an act is done with knowledge that it will to a substantial certainty result in the entry of the foreign matter. 

B. Subsequent in Time: Acquisition by Find, Adverse Possession, and Gift 

A. 3 ways to get subsequent ownership 
a.  Finding something
b. Adverse possession
c. Gift 

B. Find (Subsequent Possession): 
a. The finder of lost property holds it, at least for a certain time, in trust for the benefit of the true owner BUT the finder has rights superior to those of everyone except the true owner or prior possessor. 
b. Elements: To have possession, the finder must have
i. Physical control over the goods and 
ii. An intent to assume dominion over them. 
c. *Armory v. Delamire– Chimney sweep found expensive brooch, cheated by silversmith’s apprentice who refused to return the precious stones.  
i. i. Finder’s title is good as against the whole world except the true owner or a prior possessor.

C. Possession protects owners who don’t carry around receipts, title papers, etc. 
a. Policy 
i. Encourages bailments 
ii. Protects peaceable possession and discourages theft 
iii. Protects honesty of finders who turn things in 
iv. Encourages items to be put back into circulation 
b. Even if the possessor has obtained his possession wrongfully, he will be entitled to recover from a third person who interferes with that possession.  
c. Dispute usually between the finder and a third party 
d. True owner has the burden of proof to prove over the finder’s claim 
e.  Prior possessor has right over the finder 
f. “True owner” depends on other claimants because title is relative. 

D. Bailments: rightful possession of goods by a person (the bailee) who is not the owner 
a. The bailee must: 
i.  Have actual physical control of the bailed property and
ii. Must intend to assume custody and control over it 
b. Voluntary – when bailor hands over goods (like a coat check) 
c. Involuntary – lost or misplaced items 
d.  Modern standard of care for bailees: “reasonable under the circumstances” 
e. Usually involves a transfer of possession – “temporary rightful possession” 

E. Trover and Replevin 
a. Trover: allows the possessor the right to recover the full value of the object from the third party who has taken it. 
i. Entitles plaintiff to the object’s value and lets the defendant keep the object.
b. Replevin: a lawsuit to obtain return of the goods, not damages 

F. Conflicts between finder and real-estate owner: 
a. Trespasser: If the finder is a trespasser, the owner of the real estate where the object is found will be preferred. 
b. Public v. private portion of premises: If the object is found in a private area, more likely to go to the landowner. If it is found in a public area, the finder is more likely to get the object. 
c. *Hannah v. Peel: army soldier found brooch in requisitioned house 
i. Multiple finder’s rules pointing in conflicting directions
ii. Court gives possession to the soldier/finder 
iii. Court – brooch was ‘manifestly lost’, not mislaid  

G. Lost v. Mislaid: 
a. Mislaid objects are usually considered to have been placed in the custody of the landowner, so the finder does not obtain the right to possession. 
b. Lost property, which has clearly not been intentionally deposited by the owner, is likely to be awarded to the finder. 
c. *McAvoy v. Medina – pocketbook left in the barbershop. 
i. A 3rd party who thinks something is stolen doesn’t gain any additional rights because of that. 
ii. Holding: Possession goes to barbershop owner because the owner intentionally placed the pocketbook on the table (mislaid) and thus entrusted it to shop owner. P isn’t entitled to possession. 

H. Finder vs. Premises Owner – inconsistent holdings 
a. Factors: 
i. Inferences about how item got there 
1. Lost (or abandoned) to finder
2. Mislaid to premises owner
3. *Based on assumptions about a person who is absent 
ii. Where the item is found 
1. If it’s embedded in the soil or attached to the land, then premises owner usually gets it 
2. Exceptions in states still using “treasure trove” doctrine
a. English law: if the treasure was buried with intent to reclaim, went to king. If it was abandoned property, went to finder 
b. American law: any hidden money, whether buried or not, treated like any other found property 
c. If it’s lying on top of the land, might have a different outcome 
iii. Nature of the place 
1. Public place or private home
2. Potential exception for homeowner not in possession – not exercising sufficient dominion
iv. Purpose of finder’s presence (someone’s employee)  

Adverse Possession

A. General 
a. If a trespasser occupies land for a certain amount of time and statute of limitations runs out, then they get the land. 
b. Statute of Limitations: only a certain amount of time in which a plaintiff true landowner can bring a cause of action for ejectment 
i. 20 years max though shorter in some states
ii. Can be extended either through tacking or the disabilities exception 
c.  Purpose of AP is to “quiet title” – determine who has the right to the land 
d. Need to satisfy all the elements for the whole time of the statutory period 
e. If the adverse possessor is successfully, he normally acquires title only to the property actually occupied (except with color of title) 

B. Elements of Adverse Possession 
a. An actual entry giving exclusive possession 
b. Open and notorious
c. Continuous for the statutory period
d. Adverse and under claim of right 

C. An actual entry given exclusive possession 
a. Entry: triggers the clock running on the statute of limitations 
b. Exclusive: not shared with general public or owner
c. A reasonable percentage of the property must be used by the adverse possessor 
d. If the adverse possessor acts as a landlord, then the tenant’s possession may suffice for the adverse possessor 

D.  Open and notorious 
a. Adverse possessor’s actions must be sufficient to put a reasonably attentive landowner on notice 
i. Constructive notice is sufficient – not worried about what the landowner actually knew
ii. *Marengo case where person adversely possessed cave under owner’s land, no reasonable way for the owner to be notified 
b. The adverse possessor’s use of the land must be similar to how a typical owner of such a property would behave 
c. Exception: Actual notice required when there is a minor encroachment along a common boundary
i. *Mannilo v. Gorski: “No presumption of knowledge arises from a minor encroachment along a common boundary. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious.”

E. Continuous for the statutory period 
a. Must use the property as an average true owner under the circumstances 
i. Doesn’t have to be constant 
ii. *Ewing v. Burnet: Can be seasonal if all owners of similar property would use theirs seasonally
b. If the adverse possessor abandons the property for a time and then returns, statute of limitations starts over 

c. Tacking (extends the statute of limitations) 
i. Possession by two adverse possessors, one after the other, may be tacked if the two are in privity with each other 
ii. *Howard v. Kunto - Several houses were one lot over from the lots described in their deeds 
1. Howards want to give ‘undivided one-half interest’ – where you own half the value but can use the whole property, while Kuntos claim adverse possession 
2. Appellate court says summer occupancy is sufficient b/c it’s consistent with the purpose and nature of the property 
3. ‘Continuous’ depends on what’s typical for that type of property 
4. Tacking allowed b/c privity – voluntary conveyance of possession 
5. Policy – Kuntos acted reasonably and shouldn’t be screwed over, preference for land being used

d. Disabilities (extends the statute of limitations): 
i. If the true owner of the property is under a disability, in nearly all states he is given extra time (grace period) within which to bring an ejectment action. 
ii. Only applies if: 
1. Minor
2. Insanity 
3. Imprisonment
iii. Disability must exist at the time adverse possession began 
iv. no tacking of disabilities allowed
v. Physical disabilities usually not included, and depends on the time when the entrance took place 

F. Adverse and under claim of right (aka “claim of title” or “hostile”) 
a. 3 possible states of mind of a true owner: 
i. Objective – state of mind is irrelevant
ii.  Subjective – Good Faith Standard – “I thought I owned it.” 
iii. Aggressive Trespasser: “I did not think I owned it, but I intended to make it mine.” 
b. *Blaszkowski v. Schmitt 
i. What state of mind does WI require to establish ‘hostility’? 
1. Objective – state of mind is irrelevant 
ii. Schmitt’s argument? They didn’t use all the land 
1. Court responded that was ok because the land use was appropriate 
iii.  Previous owners “tack” the time onto current owner
1. in this case counts on both sides 

G. Color of Title 
a. One may possess property under a written instrument purporting to give him title to that property (always sufficient to meet hostility requirement) 
i. Don’t have to enclose the whole thing AND once you proved you had a right to part of it, you got the whole thing named in the deed 
ii. The possessor is operating under the honest but mistaken belief that he has title to the property in question 
1. usually has to do with the location of a boundary line 
b. The parcel of land claimed to be constructively possessed must be a single parcel and contiguous. 
c. More lenient requirements for AP 
i. shorter SOL 
ii. Constructive Possession: Actual Possession of a part = “constructive possession” of the whole based on a deed or written document
d. BUT exceptions p. 163: 
i. Owners Farm, A enters back 40 acres → you can’t get constructive possession of the whole thing when someone else is actually in possession 
ii. X’s Lot 1, Y’s Lot 2 → no one on the 2nd person’s land – they wouldn’t be on constructive notice 

H. *Van Valkenburgh v. Lutz – many AP issues in one case 
a. lots of prior history/bad blood between the two families 
b. Very complicated procedural history – Lutz wins suit over easement, but concedes VV ownership in suit. 
i. Then suit over encroachments, Lutz claimed AP as affirmative defense 
c. Lutzes did not have color of title, 15 year SOL 
d.  NY Statute: Adverse possession requires
i. Where it has been protected by a substantial enclosure
ii. Where it has been usually cultivated or improved 
e. Basis of majority opinion? 
i. the shack doesn’t count because they knew it wasn’t their land, and
ii. the garage didn’t count because they thought it was on their land 
f. Basis of dissent? 
i. Inconsistencies in majority analysis – you can only adversely possess land you own 

Gift: 

A. Gift
a. voluntary transfer of property by one person to another without any consideration or compensation 

B. Gift Elements 
a. Intent
i. Grantor must intend to make an irrevocable present transfer, otherwise it is an unenforceable promise 
b. Delivery
i. Control of the subject matter of the gift must pass from the donor to the donee.
ii.  Gift requires physical delivery, or a constructive or symbolic delivery “sufficient to divest the donor of dominion and control over the property.” 
iii. Delivery can be either: 
1. Manual: actually giving the thing 
2. Symbolic: giving something representative 
3. Constructive: giving access or control (like car keys or house keys)
a. Constructive or symbolic delivery is only allowed when delivery of the actual subject matter is impossible or impractical 
iv. “Delivery must be as perfect as the circumstances and the surroundings reasonably permit.” 
v. The donor must part with dominion and control of the property 
c. Acceptance
i. Giving a gift is a bilateral transaction requiring the donee to accept the gift. 
ii. However, if the gift is beneficial, the court will presume that the donee intended to accept it. 

C. Gift Circumstances 
a. Inter vivos
i. an ordinary gift in which the donor is not responding to any threat of death 
ii. made during life, irrevocable 
iii. An intervivos gift requires that the donor intend to make an irrevocable present transfer of ownership
iv. if the intention is to make a testamentary disposition effective only after death, the gift is invalid unless made by a will 
b. Causa mortis: in contemplation of impending death,” revocable if donor recovers 
i. In some jdxs, it automatically comes back if donor recovers, in others, the donor would have to assert that they want it back 
ii. Stricter requirements for delivery in the case of gifts causa mortis – usually actual physical delivery required if the property is capable of it. 
1. Why – don’t interfere with statute on wills 
iii. Reservation of lifetime interest: “the correct test is whether the maker intended the gift to have no effect until after the maker’s death or whether he intended it to transfer some present interest. As long as the evidence establishes an intent to make a present and irrevocable transfer of title or the right of ownership, there is a present transfer of some interest and the gift is effective immediately.”

D. Inter vivos vs. causa mortis gift: 
a. *Newman v. Bost  housekeeper suing administrator of will 
i. What did plaintiff claim by causa mortis gift? 
1. The keys to the bureau with the papers – so basically the house and everything in it, including life insurance, because he manually delivered the keys to her 
ii. What did plaintiff claim by way of intervivos gift? 
1. Piano, furniture in her room, insurance money
iii.  Holding: the delivery of the keys constituted constructive delivery of the furniture itself, since they were too heavy to make manual delivery possible. 
1. But they did not constitute constructive delivery of the insurance policy, because it could have been manually delivered. 
2. Piano was problematic because it was in the common area so not delivered (goes to trial) 
iv. Problems w/insurance policy – not manually delivered and not usually where life insurance policies are stored 
1. he didn’t expressly mention it so no way to show his intent to give it to her 

E. Gift with reservation of lifetime interest
a. *Gruen v. Gruen - Klimt painting, fight between son and stepmother 
i. What elements of gift are at issue? Every element 
1. Intent – have to intend to make a present transfer 
a. court says father gave immediate ownership, not actual possession 
b. son has a legally enforceable right of ownership 
2. Delivery – stepmother says should have been manually delivered since capable of doing so 
a. Court says that’s not reasonable b/c father wasn’t intending to give immediate possession 
3. Acceptance – not physically received or mentioned in list of assets 
ii. “Delivery must be as perfect as the circumstances and the surroundings reasonably permit.” 
1. Avoid practical burdens of having to deliver and redeliver, less protection from fraud than with written instrument. 
iii. Son is getting a remainder – what comes after a life estate 
iv. Holding: an unsealed written instrument is a valid substitute for physical delivery of the subject matter of the gift, assuming the instrument is a clear symbol of the right to possess the subject matter. 
1. The letter sufficed to meet the delivery requirement. 





II. The System of Estates 

A. General 
a. Estate: an interest in land which has 2 characteristics: 
i. it is or may become ‘possessory’ and 
ii. it is measured in terms of duration (split into two or more time periods). 
b. “The estate system is designed to make clear who is transferring what to whom—not just what physical parcel . . . But also what sort of ownership, measured in terms of the duration of the transferee’s interest.”  
c. Numerus Clausus principle: limited number of estates 
i. want owner to have freedom but future owners to have freedom too 
ii. limited number of estates keeps system manageable
iii. Johnson v. Whiton, can’t create a new estate. 
1. “To Sarah and her heirs on her father’s side,” court struck “on her father’s side” to create a fee simple.  

B. Common law possessory present estates: 
a. Fee Simple Absolute 
b. Fee simple determinable
c. Fee tail
d. Life estate

C. Kinds of interests 
a. Possessory Interests
i. any entitlement that gives one the right to the land at a given moment.  
ii. The holder has the right to possess the land now.
b. Future Interests: will or might give you the right to land at some future date.  
c. Concurrent Interests:  Multiple parties have simultaneous rights to possession

D. Means of Transferring Interests in Land 
a. By will: 
i. done by testator or testatrix
ii. they devise real property or bequeath personal property 
b. Intestate: someone dies without a will 
i. Heirs: determined by state intestacy law
ii. Without heirs, property will escheat to the state
iii. There are no heirs to the living – they are determined at the time of death 
iv. Although used colloquially to include devisees who receive by will, in legal terms “heirs” refers to those who take under the state’s intestacy statute 
c. Per stirpes: distribution by branch
d. Per capita: distribution by head 
e. Substitutes for Wills: 
i. Trust 
1. is established by a settlor, who creates a trust that is run by a trustee for the good of a beneficiary.  
ii. Other common options 
1. life insurance (paid out to beneficiaries), joint checking accounts, pensions.
2. These are useful because they don’t have to go through probate, and thus avoid time, transactions costs, taxes.  
3. They change ownership pretty much automatically.

E. The Fee Simple Absolute
a. the most unrestricted estate, of infinite duration. 
b. Cannot be divested and will not end upon the occurrence of any future event.  
c. Inheritable under intestacy statutes – can’t have limits put on inheritability 
i. If no direct descendants, will go to collateral relatives. 
d. Historically, to convey, has to be “To A and his heirs.” 
i. Now, majority approach does not require “and his heirs.” 
ii. Today, a conveyance “To A” is sufficient to convey a fee simple in almost all states. 
1. “To Rose and her heirs”
2. “To Rose”
3. “To Rose in fee simple” 

F. Fee Tail
a. old common law in England attempt to make land inalienable to keep it in the family 
b. stop current possessor from cutting of inheritance rights of his issue
c. “To A and the heirs of his body” 
d. Descended to lineal descendants, generation after generation. When bloodline runs out, reverts to original grantor (unless specified for someone else).
e.  Majority approach: “To my son A and the heirs of his body, and if A dies without issue to my daughter B and her heirs.” 
i. Words create a fee simple in A. 
ii. Fee simple in A, B takes if, and only if, at A’s death, A leaves no surviving issue. 
iii. This approach just looks at one generation. If this doesn’t happen at A’s death then it’s a regular fee simple.
f. Every fee tail has a reversion or a remainder after it. 

G. Life Estate
a. the estate is one which lasts for the lifetime of the person and then is designated to go to another person (original grantor or third person) after the grantee’s death (reversion or remainder). 
b. The grantor of a life estate can control who takes the property at the life tenant’s death 

c.  “To A for life” creates a life estate that lasts for the duration of A’s life. 
d.  If A transfers his life estate to B, then B has a life estate “pur autre vie” 
i. the measuring life is someone other than the holder of the life estate 
ii. Life estate measured by A’s life-span, not B’s 
e. Every life estate is followed by a future interest
i. either a reversion in the transferor OR
1.  “Then back to original grantor” 
ii. a remainder in a transferee
1.  “Then to B” 
iii. or both 
f.  Key words: 
i. “To A for life” or 
ii. “To A during his life”
iii. “To A until he dies”
iv.  “To B and then at his death to B’s children in fee simple” 

g.  Protects future interest holder – current owner can’t just do whatever they want with it – can’t commit waste 
h. Life tenant may convey any interest in the property, up to and including the entirety of his own interest, but cannot convey a greater interest (like a fee simple) – if he does, then he will still only convey the entirety of his life estate 
i. If A sells, still measured by duration of A’s life 
i. A life estate can be defeasible – ex. “To B, for so long as she shall remain my widow, then to my son C.”
i.  If ambiguous, tendency to determine it is a fee simple determinable
j. Life tenant has right to lease and keep rents, but must pay all expenses 

H. Life Estate or Fee Simple? 
a. *White v. Brown – “my home to live in and not to be sold” (life estate) 
b. What’s the intent of the testatrix? 
c. Rules of construction 
i. Convey entire estate when possible 
ii. court will attempt to convey fee simple b/c doesn’t specifically restrict life-estate 
iii.  Don’t like ‘partial intestacy’ 
d. Court strikes language about not selling as a disfavored Restraint on Alienation 
e. Holding: it devised a life estate because of the unambiguous terms of the instrument 
i. *when in doubt, presume full interest conveyed – why? 
ii. Facilitates transfer of property, easier to use and cultivate land 

I. Waste
a. comes into play when two or more persons have rights to possess property at the same time or consecutively. 
b. A should not be able to use the property in a manner that unreasonably interferes with the expectations of B based on the value the property will have when B takes possession 
c. The present holder has an obligation to keep the land and buildings in a reasonable state of repair 
d. 3 categories of Waste: 
i. Affirmative (voluntary) waste
1. An affirmative act causes unreasonable, permanent damage 
ii. Permissive waste
1. omission by the present holder to care for the property adequately 
iii. Ameliorative Waste
1.  building something bigger and more valuable on the property 
2. allowed in America as long as the value of the reversion is not decreased or if a reasonable person in the position of the future interest holder would not want to continue the current use of the property 
3. *Wood v. Woodrick –Court sees Catherine’s plan as increasing value, hence no waste. 

J. Waste Elements 
a. If the present interest’s acts
i. Substantially reduce the value of the future interest, and 
ii. Are unreasonable under the circumstances, 
iii. Then the future interest holder has a cause of action 

Defeasible Estates, Future Interests: Future Estates

A. Defeasible estates
a. Any estate can be made defeasible, which means that it may terminate prior to its natural end point upon the occurrence of some specified future event. 
b. The owner may use and hold the property, or convey it, or have it be inherited by his heirs, but must use it subject to a restriction. 
c. Duration can be cut short by the happening of an event (other than death of owner) 
d. Two key distinctions: 
i. Whether estate terminates automatically or requires affirmative act 
ii. Who takes if estate gets cut short 

B. Fee Simple Determinable: A fee simple which automatically comes to an end when a stated event occurs (or fails to occur). 
a. The title automatically reverts back to the grantor when the condition is breached. 
b. Future Interest: Possibility of Reverter 
i. the right of the transferor to regain title if the stated event occurs
c. Durational words: ‘so long as,’ ‘while used as,’ ‘until,’ ‘during the time that’, “revert” 
i. words that make it clear the estate is to have a particular duration and is then to end automatically upon the occurrence of the stated event. 
ii. Example: From O, “To A so long as liquor is never served on the premises” 
iii. A mere statement of the transferor’s motive or purpose in making the transfer is not usually enough to create a FSD – usually creates a FSA.
d. Function: gives the grantor control over the use of the property, even after it has changed hands several times  
e. Many states have statutes of limitations which bar a possibility of reverter after a certain period following the creation of the FSD (usually a very long statute of limitations)  

f. *Mahrenholz v. County Board – 1941 Hutton deed to Trustees of school district 
i. “This land to be used for school purposes only; otherwise to revert to grantors herein” 
1. unclear if fee simple determinable or fee simple subject to condition subsequent 
ii. What did the Huttons intend to convey? 
1. Illinois had rule that reverter or right of re-entry could only be conveyed upon death, so reversionary interest could not be conveyed to Jacqmains and then to Mahrenholzes 
iii. Holding: Fee Simple Determinable created in the Ds, leaving possibility of reverter to O and heirs (limited grant, not full grant subject to condition) 
1.  Language suggested a mandatory return rather than a permissive return, so it reverted to S without formal action on his part. 

C. Fee Simple Subject to a Condition Subsequent
a. gives the grantor a right to reenter the property and terminate the estate if the impermissible event occurs BUT the fee simple does not end unless and until entry is made. 
b. Future interest = right of entry, or right of re-entry 
i. must explicitly be a re-entry clause 
ii. provision that if the stated event occurs, the grantor may re-enter the property and terminate the estate 
c. Conditional words: “upon express condition that,” “upon condition that,” “provided that,” 
i. “Fred to Lucy, but if used for non-residential purposes, Fred shall have a right of entry.” 
ii. “but if, provided however that when the premises … on condition that the premises …”
d. If the conveyance has conditional language, but does not have a re-entry clause, will not be treated as a FSSTCS 
e. Usually a time limit on the right of termination – the statute starts to run upon the occurrence of the stated event and usually for a relatively short period 
f. Courts tend to prefer condition subsequent over determinable because they dislike automatic forfeitures 

D. Fee Simple Subject to an Executory Limitation
a. The grantor transfers a FSSTCS but creates a future interest in a third person (one other than the grantor) if the impermissible event occurs. 
b. O “to the Hartford School Board, but if it ceases to use the land as a school, to the City Library.” 
c. Automatically transfers to third party if condition is violated (grantor doesn’t have to re-enter)
d. Often centers around the death without issue of the original grantee 
e. Future interest = executory limitation 

E. Types of Future Interests
a. Grantor (retained by transferor): 
i. Possibility of reverter when the creator of a fee simple determinable is left with the right to regain title if the stated event occurs  
ii. Right of entry: the grantor’s ability to take back the estate if the condition subsequent occurs 
1. which follows an interest (fee simple or other) subject to a condition subsequent
iii. Reversion: Non-contingent prospect of getting the property back 
1. ex. Making a life estate – will get the property back when the grantee dies (left in a grantor after he makes a conveyance of a lesser estate) 
2. O does not provide who will get the property when the lesser estate expires 
b. Grantee (held by transferee) 
i. Remainder: future interest in one other than the grantor, and which takes effect after the natural termination of an earlier estate. Only follow life estates. 
1. Contingent 
2. Vested 
a. Regular
b. Subject to complete divestment
c. Subject to partial divestment 
ii. Executory interest: the third party’s interest comparable to the possibility of reverter 
1.  future interest in one other than the grantor, but which generally takes effect by cutting short a prior interest

F. Remainder: future interest created in someone other than the grantor or the grantee of a possessory interest at the natural termination of a prior possessory estate created in the same conveyance. 
a. A grantor must convey a present possessory estate to one transferee
b. He must create a non-possessory estate in another transferee, by the same instrument
c. The second, non-possessory estate (the remainder) must be capable of becoming possessory only on the natural termination of the prior estate. 
i. It is primarily the interest that directly follows a life estate
ii. Example: O conveys “To A for life, then to B and his heirs.” 
iii. Can be either contingent or vested

G. Contingent Remainder: one that is not certain to become possessory. 
a. The holder has to be an ascertained person (we know who they are) OR
b. The remainder becoming a possessor is not subject to a condition precedent 
i. All remainders that are not vested are contingent
ii. A contingent remainder may become vested through the satisfaction of a condition precedent, through the birth of a child, or through the eventual determination of the identity of a person or class 
iii. Subject to a condition precedent = some condition must be met before the remainder could possibly become possessory

H. Vested: 
a. The holder has to be an ascertained person (we know who they are) AND
b. The remainder becoming a possessor is not subject to a condition precedent 
i. Not subject to change. No question that the person designated to get the remainder will get it (or his heirs) 
ii. No condition precedent 
iii. To A for life, then to B
iv. Even if B dies before A, B’s estate gets 
c. Indefeasibly Vested Remainder: one which is certain to become possessory at some future time 
d. Vested Remainder Subject to Open (Partial Divestment): Remainderman might have to share 
i. Subject to open class of remainder people that hasn’t closed at the time of the interest formation. 
ii. “To A for life (life estate), then to A’s children.” A has 1 child, B. 
iii. Vested remainder to B, subject to partial divestment if A has any more children. 
e. Vested Remainder Subject to Complete Divestment: 
i. “To A for life (life estate), then to B (vested remainder), but if B has not passed the bar, then to C (divesting B if something doesn’t happen, condition subsequent once B gets it). 
ii. “BUT IF” 

I. Remainder vs. Reversion: The remainder is created in someone other than the grantor. 
a. The reversion is an interest left in the grantor after he has conveyed an interest to someone else. 

J. But If: if the condition follows this phrase, it will almost always be an indication that the remainder is being taken away and is therefore subject to a condition subsequent (making the remainder vested subject to divestment) 

K. Then If: The condition is probably precedent 

L. Executory Interests: cuts short or divests the current estate (unlike remainder, which allows prior estate to end naturally). 
a. Future interest in transferee that must, in order to become possessory, divest or cut short some other interest in either a
i. transferee/grantee (shifting executor interest) 
1. Divests a transferee/grantee
2. To A, but if A marries, then to B
ii. transferor/grantor (springing executor interest) 
1. Divests the grantor 
2. To A for life, then to A’s kids one year after A dies. 
a. A has life estate, Reversion to O, executory springing interest divests from O to A’s kids 

B. Possessory Estates: Co-Ownership

A. Important concurrent interests: 
a. Tenancy in common
b. Joint tenancy 
c. Tenancy by the entirety 

B. Tenancy in Common: an estate shared by two or more people in the same property at the same time BUT each tenant in common has a separate undivided interest (no right of survivorship) 
a. Separate undivided interest in the whole 
b. May have unequal shares 
c. Separate interests can be conveyed or leased at any time without the consent of other tenants in common 
i. BUT can’t be made under a condition that binds another tenant in common not participating in the conveyance 
d. No right of survivorship
i. the interest of each tenant in common may pass by will or intestacy statute 
e. Can be reached by creditors before or after death 
f. Mortgage or judgment lien only effective against the one tenant in common’s undivided interest 
g. Presumption that a co-tenancy is a tenancy in common unless there is a clear intent to establish a joint tenancy 

C. Joint Tenancy: two or more people own a single, unified interest in real or personal property. Each joint tenant has exactly the same rights in the property, thus one cannot have a greater interest than the other. 
a. Right of survivorship: the surviving tenant has the entire interest in the property
i.  Once the survivor passes away, the interest is extinguished – nothing to pass by will or intestacy 
b. Right of possession
c. Severance (usually creates tenancy in common): Conveyance to third party or to oneself destroys (see below)
d.  Reachable by creditors during joint tenant’s life, but not after joint tenant’s death
e. “To A and B as joint tenants with right of survivorship and not as tenants in common.” 
f. Must have all four unities – if not, then tenancy in common 
g. *With multiple joint tenants, one person can sever (becoming tenant in common) while remaining people can remain joint tenants
h. Avoids probate because no interest passes upon the joint tenant’s death – the decedent’s interest vanishes at death and the survivor’s ownership of the whole continues without the decedent’s participation
i. interest cannot be passed by will 

D. Four Unities Required to Create 
a. Time – each joint tenant’s interest must vest at the same time 
b. Title – the joint tenants must each acquire title by the same deed or will 
c. Interest – equal, undivided shares of the same duration and identical interests 
d. Possession – each joint tenant is entitled to occupy the entire premises 

E. Destroying a Joint Tenancy 
a. *Riddle v. Harmon – Mrs. Riddle didn’t want her husband to get her survivorship interest
i. She conveyed her interest to herself to destroy the joint tenancy (destroyed unity of title)
ii. Is self-conveyance sufficient to sever a joint tenancy? 
iii. Holding: Yes, can sever by conveyance to self, no need for a ‘strawman’ 
b. Mortgage Destroying Joint Tenancy? Lien vs. Title Theory 
i. *Harms v. Sprague  – joint tenancy between brothers (but jdxs disagree) 
1. One brother took out mortgage on his interest - Does mortgage sever the joint tenancy? 
2. Lien theory – loan where real estate is collateral (not a severance) 
3. vs. title theory – bank owns title and you are paying towards it
a. severance b/c it is a conveyance
4. No severance by mortgage under lien theory – mortgage does not survive 
5. Mortgaging an undivided interest – ownership interest is 50/50 but undivided interest in the whole property 
c. Lease Severs Joint Tenancy? No 
i. *Swartzbaugh v. Sampson- Building of boxing ring – lease is not a severance of joint tenancy 
1. Where the lessee was in sole possession of the premises, the non-lessor joint tenant could not have the lease judicially rescinded
2.  Husband leased his half-interest in the joint tenancy, wife sued to void the lease but couldn’t do it 
a. he had the right to lease his undivided interest in the whole 
3. effect of lease by only one co-tenant? 
a. Remedies for other joint tenant / concurrent owner? 
i. she is entitled to half the actual receipts 
ii. partition
iii. ouster 
b. However, her undivided interest can’t be interfered with either 
i. she can be on the land, but she can’t remove the boxing ring 

F. Tenancy by the Entirety: can be created only in husband and wife 
a. The only way that two people who were married could receive a conveyance of property 
b. Neither spouse, acting alone, could terminate the tenancy by the entirety 
c. Four unities plus marriage
d.  Recognized by roughly half of US States 
e. Right of survivorship: the survivor gets a complete interest in the property 
f. Cannot be severed singlehandedly by transfer of interest because there is no separate interest 
i.  no way to terminate the tenancy while husband and wife are both still alive and married 
ii. However, can be terminated by agreement or divorce (becomes tenancy in common) 
iii. cannot bring an action for partition 
g. The husband’s creditors cannot get at the wife’s interest in the tenancy by the entirety
i. While the marriage and the tenancy by the entirety exist, one spouse’s creditors cannot even separately attach or sell that spouse’s interest 

Common Law Concurrent Interests

A. Accounting for Benefits, Recovering Costs 
a. Benefits and Burdens
i. Accounting for Benefits: 
1. Rents or other payments from third parties: 
a. Cotenant who collects must account to other for actual amounts received net expenses 
b. FMV due only if ouster 
ii. Recovering contribution for costs (payment made by one tenant): 
1. Expenditures – 
a. Taxes, mortgage payments, carrying charges
i. Right to contribution/credit in accounting or partition action 
1. But if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds costs 
2. Repairs/maintenance – majority – no right to contribute. (Minority allows with notice). Can recover reasonable credit in accounting or partition action 
3. Improvements: no right to contribution 
a. Cf repairs no credit in accounting or partition action 
b. BUT in partition portion with improvements for in kind partition or value (not cost) for sale goes to improving co-tenant if it can be done without harming the other co-tenant

Relations Among Concurrent Owners 

A. Each co-tenant has the right to occupy the entire premises, subject only to a similar right in the other co-tenants (or agreement between co-tenants) 

B. Partition: Any tenant in common or joint tenant may bring an equitable action for partition. The court will either divide the property or order it to be sold and the proceeds distributed. 
a. Partition in kind: the property is physically divided into comparable parcels
b. Partition by sale: where partition in kind is not possible or would be unfair to one party, the court orders for the property to be sold and the proceeds divided. 
i. Presumption in favor of in kind partition whenever possible – by sale only when no other alternative.
c. CT Supreme Court Rule: Presumption in favor of in-kind, but can partition by sale when 
i. Physical attributes make in-kind impracticable or inequitable 
ii. Interest of the owners would be better promoted by partition by sale 

C. Partition in Kind prevails over Partition by Sale: 
a. *Delfino v. Vealencis - garbage business owner / homeowner v. property developer 
i. Trial court ordered partition by sale, SC ordered partition in kind 
ii. Must take into account both parties’ interests 
1. this would have dramatically and adversely affected one party 
iii. Are people entitled to potential value of property? When is highest and best use considered? 

D. Ouster: If the occupying tenant refuses to permit the other tenant equal occupancy, then he must account to his co-tenant for the latter’s share of the fair rental value of the premises. 
a. Most courts hold that ouster occurs only when the out-of-possession tenant physically attempts to occupy the premises and the occupying tenant refuses access 
b. Does NOT occur when the out-of-possession tenant merely demands that the occupying tenant either pay rent or vacate
c. *Spiller v. Mackereth - one co-tenant used building for storage, other demanded rent 
i. They both had the right to undivided use of whole property 
ii. When does a co-tenant in exclusive possession owe rent? 
iii. What acts are sufficient to constitute ouster? 
1. The other person has to attempt to enter and be stopped → then she would have the right to demand rent 

Marital Interests, Tenancy by the Entirety, Divorce

A. Common Law Marital Property
a. Married Women’s Property Act:  
i. allowed women to hold title to real estate and control the management of their own property. 
ii. Additionally, protected wife’s property from husband’s creditors 
b. Creditors couldn’t affect tenancy by the entirety 
i. *Sawada v. Endo – husband’s accident debt (Hawaii) tenancy by the entirety (CL) 
1.  Could the husband’s judgment debt be collected from wife’s share of the tenancy by the entirety? 
a. no, because one spouse cannot assign his or her interest 
2. At the point of the judgment, the couple had conveyed their tenancy by the entirety to their children – Ps wanted to have it set aside as a fraudulent conveyance 
3. Creditors can’t destroy wife’s right of survivorship – one side cannot unilaterally destroy other’s interest 
4. Hawaii wants to protect wife’s rights and single family home ownership  

B. Community Property 
a. Marriage is viewed as an equal partnership, therefore: 
i. Earnings of spouse owned equally as undivided shares during marriage 
1. Earnings include rents, profits, fruits of earnings, income from comm. property.  
b. Property acquired or possessed during marriage by either husband or wife is presumed to be community property 
c. Separate property – acquired before marriage or during marriage by gift, devise, or descent 
d. Title is irrelevant 
e. No tenancy by the entirety, dower, or curtesy 
f. Can have a tenancy in common or joint tenancy 
i. BUT can’t hold property simultaneously as community property AND JT or TIC 
g. The community property must be managed for the benefit of the community 
h. creditors can reach whatever property the spouse is legally entitled to manage 

C. Community Property vs. Separate Property 
a. When was property acquired? If before marriage or after divorce/separation (CA), it is separate property 
b. How was it acquired? Gift, inheritance, devise = separate property even if during marriage 
i. Also, income from separate property. 
c. *Couples can also choose – they can transmute community property into separate property, and vice versa 
i. Transmuting property: Unlike a joint tenancy, it takes both spouses to remove something from community property form 
1. most states require this to be done in writing – a signature on the deed is usually valid
2. One spouse, acting alone, can transmute their own separate property into community property by making a gift to the community 
a. this does not have to be in writing because there is a presumption towards community property.
3. The burden is on the spouse asserting separate property 

D. *If community property is mixed with separate property – what if property is purchased during marriage? 
a. Three approaches: 
i. Inception of right 
ii. Time of vesting 
iii. Pro Rata share (CA) 
b. HYPO: Wife buys a house, puts down $10 dollars. Gets married, puts down remaining $90. They later sell the house for $200.  So they gained extra $100. How to divide? 

E. Inception: the character of the property is determined at the time the wife signed the contract of purchase,  creating a right to ownership of the house. 
a. Wife owns the house as separate property and when they get divorced she has to repay the community the $90 that was put in plus interest. 
b. Community payment is treated as a loan. 
c. She will still get half of the community property. 

F. Pro Rata (CA) – the community payments “buy in” a pro rata share of the title 
a. 10% of the sale proceeds belong to the wife because she paid 10% on her own. 
b. 90% is comm. property so they equitably divide the remainder. 
c. 90% divided by 2 - 45%. 
d. So wife gets 55%. 

G. Time of Vesting: title does not pass to the wife until all the installments are paid, so the house is community property 
a. Last payment happened during marriage, so community owns it
b. Must pay wife back for her $10 plus interest. 

H. Common Law Divorce: “Equitable Divisions” 
a. Traditionally, if the parties were divorced, the division of the property depended on who held formal legal title to the property. 
b. NOW: Doctrine of equitable distribution 
i. Lots of variation – Fault can be expressly included, excluded, or ignored 
ii. Some divide all property regardless of time and manner of acquisition, while some only divide ‘marital property’ 
c. Movement toward equal division of marital property 
i. Marriage as an economic partnership 
d. Professional goodwill may be equitably distributed (like a doctor’s practice) 
e. A divorce ends an existing tenancy by the entirety 

I. Three Approaches to Professional Advancement 
a. Majority Approach: a professional degree is not marital property 
i. *Graham:  wife contributed towards her husband’s MBA, tried to get it declared marital property 
ii. Court said not marital property because degree has none of the tangible qualities of possession 
b. Reimbursement Theory: Mahoney
i. *Mahoney – spouse can recoup half of the past investment that was made in someone’s career or degree
ii. don’t have claim on future earnings 
c. Minority Approach: Professional degree or celebrity status is marital property 
i. *Elkus v. Elkus – opera singer’s celebrity status was marital property
ii. Husband had right based on his extensive contributions to her career – developed her talent in addition to family contributions
iii. Broader approach to partnership 

J. Divorce in Community Property State 
a. The community property is usually divided 50/50

Scope of Marital Rights; Property Division Upon Death 

A. Common Law Death of Spouse 
a. The surviving spouse was provided for through the doctrines of dower and curtesy. 
i. Result: Both husband and wife must sign any deed if the recipient is to take free and clear, even if only one spouse holds title 

B. Dower: Life estate in 1/3 of real property held during marriage, provided that the husband’s interest was inheritable by the issue of the marriage. 
a. Includes Freehold Land: 
i. Owned during marriage AND 
ii. Inheritable by issue (fee simple or tenancy in common, NOT joint tenancy or life estate) 
b. Wife can release dower but sticks with land during her life
c. Wife gets the right of dower inchoate while husband is still alive as soon as he became seised of any eligible freehold 
d. Eliminated if they get divorced 
e. The conveyance of the freehold by the husband to a third party did not affect the right of dower inchoate 
f. If wife doesn’t release dower, any transfer of that property is encumbered by her right (in those states) 
g. Creditor’s rights are subordinate to dower rights 

C. Curtesy: A widower was entitle to a life estate in ALL real property in which the wife held a freehold interest during their marriage, provided the freehold was inheritable by the issue of the husband and the wife (attached only where the issue of the marriage were born alive) 

D. Modern Elective Share (Common law): Modern substitute for dower and curtesy 
a. The surviving spouse has the right to renounce the will and instead receive a statutorily determined portion of the estate (usually 1/3-1/2) 
b. One spouse cannot disinherit the other 
c. Usually applies to all of decedent’s real and personal property owned at decedent’s death 
i. Does not include life insurance and joint tenancy 
d. Attaches at moment of marriage
e. All common law jdxs except GA have this rule 
f. Who has title matters a lot more 

E. Death of Spouse in Comm. Property State 
a. At death, each spouse can dispose of half of community property however they want
b. Doesn’t matter whose name is on the title 
c. Earnings of spouses owned equally as undivided shares during marriage 
d. Decedent can dispose of ½ CP (and all separate property) by will 
e. No elective share 
f. If no will, spouse (usually) takes decedent’s share of CP, depending on details of state’s intestacy statute (where decedent is domiciled) 

F. Migrating Couples:  
a.  domicile at time of acquisition determines character of property (absent agreement) BUT residence at death determines distribution rules 
i. If real estate is acquired, the law of the state where the land is situated determines whether the land is community or separate property. 
ii. Personal property is measured by the law of the state of domicile 
iii.  If the couple lives in a common law state, buy assets, and then move to a community property state, then personal property is determined with the law of domicile at the time of acquisition EXCEPT in CA – upon death or divorce, the property is treated as community property. 

G. Rights of Domestic Partners 
a. Cohabiting partners must manifest their intent to be husband and wife and hold themselves out to the public that way 
b. Only in CA – where a couple cohabits, a contract to divide their wealth equitably can be implied from the conduct of the parties 
c. domestic partners (of whichever sex) must share for a significant period of time a primary residence and a life together as a couple
i. End of partnership while both partners living: divided like marital property
ii. Death of one partner: intestacy statutes 
d. *Obergefell v. Hodges – Supreme Court gay marriage case 
i. Marriage/property rights of same sex couples
ii. Dissents: should be state law issue 
	



Non-Freehold Estates - Leaseholds: The Law of Landlord-Tenant

A. General 
a. Non-freehold estate - tenant is holding underneath someone else 
b. Landlord doesn't have the right to interfere with the tenant's possession - if they come in uninvited, they are trespassing
c. Tenant has right to exclusive possession for a certain period of time 
d. Lease is a contract AND a conveyance 
e. All leases for a duration of over 1 year must be made in writing 
f. A future interest necessarily arises (reversion to landlord, or remainder to third party) 

B. Types of Leaseholds
a. Estate for Years
b. Periodic Estate
c. Estate at Will
d. Estate at sufferance 

C. Term of Years: any estate which is for a fixed period of time 
a. No notice needed to terminate.  
b. New lease needed to renew.
c. Fixed period or terminable earlier upon the happening of some event or condition 
d. Specific start date and end date

D. Periodic Tenancy: A tenancy which continues from one period to the next automatically, unless and until either party terminates it at the end of a period by notice. 
a. Specific time period (e.g., month to month, year to year)
b. Automatically renewed unless one party gives notice.  
c. No new lease needed.  
d. Must give specific notice in order to terminate 
e. Can be created by inference, or for holdover 

E. Tenancy-at-will: a tenancy which has no stated duration (fixed period) and may be terminated at any time by either party 
a. No notice required 
b. Usually created by implication 
c. Terminates automatically upon the death of either party or if either party terminates it 

F. Tenancy-at-Sufferance: exists only when a tenant holds over at the end of a valid lease 
a. The landlord may either
i. Evict the tenant or
ii. Create a new tenancy. 
1. That new tenancy is subject to same conditions as previous one.
2. usually either same length as original period, with maximum length of one year 

G. Creation of Leases: 
a. Landlord almost always an owner in Fee Simple Absolute
b. Landlord then grants tenant a present right of exclusive possession
c.  If for 1 year+, Statute of Frauds applies and must be in writing (although usually done in writing anyway)
d. Conveyance vs. contract? Both 
i. lease transfers a possessory interest in land, so it’s a conveyance
ii. lease is a contract which contains many provisions based on contract law 

H. Delivery
a. Tenant’s Right of Possession: the landlord is obligated to deliver legal possession of the premises to the tenant at the commencement of the lease term. 
i. American Rule: landlord only has duty to deliver legal possession (unless explicit provision in lease) 
1. More fair to landlord 
2. Action should be brought against actual wrongdoer, not the landlord
3. Lease as conveyance
4. Remedy is to go to court against the trespasser 
ii. English Rule: landlord has duty to kick out someone holding over 
1. Must deliver legal AND actual possession 
2. But only duty to deliver actual possession on the first day of the lease 
3. More fair to tenant
iii. *Hannan v. Dusch: English v. American Rule 
1. Legal possession vs. actual possession 
2. Court goes with American Rule but jdxs still divided 

I. Sublease vs. Assignment
a. Sublease: If the lessee transfers anything less than his entire interest (retains a reversion) 
i. Lessee becomes a landlord to the sublessee 
b. Assignment: When the lessee transfers his entire interest under the lease 
i. the right to possession for the duration of the term 
c. *Ernst v. Conditt -Assignment or sublease? 
i. Traditionally, Landlord could not sue sublessee in event of default on privity of estate theory.
ii. Rogers couldn’t convey amended lease because he didn’t have a right to re-enter
iii. Sublessee stopped paying rent, said to get it from Rogers 
iv. Landlord can’t recover directly from sublessee because there is no privity of contract between them 
v. If sublease, landlord could sue Rogers, but if assignment, can sue sublessee 

J. Privity: a voluntary transactional relationship between two or more people or entities 
a. Privity of Contract: Relationship between contracting parties
i. When someone steps into prior possessor’s estate, the new possessor has assumed any covenants that “run with the land.”  
b. Privity of Estate: relationship of parties to a conveyance of an estate in land.
i. Conveyance of a right of possession from landlord and original tenant creates privity of estate 

Landlord’s Rights and Remedies

A. Common Law Rule on LL Self-Help: 
a. LL can use self-help to retake premises from a tenant in possession without liability for wrongful eviction if:
i. LL is legally entitled to possession (e.g., tenant holds over after lease term or tenant breaches a lease containing a reentry clause); and
ii. LL’s means of reentry are peaceable.
b. Summary proceedings are intended to be a quick and efficient means to recover possession after termination of a tenancy 
i. however can still be time-consuming and expensive, even if uncontested 
c. *Berg v. Wiley – landlord’s reliance on self-help eviction 
i. Lease provided for landlord’s re-entry (See above) 
ii. Issues: Was landlord’s entry peaceable under the common law rule? 
1. No, so didn’t have to worry about #1 above since both elements have to be present 
iii. Should state continue to follow the common law rule? 
1. No, landlords must always go to the court for peaceful summary eviction proceedings 

B. Abandonment and Surrender
a. Surrender terminates a lease if the landlord accepts the tenant’s offer 
i. Explicit – Sommers
ii. Implicit - Tenant abandons (or never takes possession)

C. Landlord’s options under Common Law Rule: 
a. Terminate lease (accept surrender)
b. Re-let (on behalf of tenant) to mitigate damages
c. Let the apartment sit
d. *Sommer v. Kridel – P explicitly surrendered the lease 
i. Does the landlord have a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by tenant? 
1. Yes, landlord must reasonable effort to mitigate damages and tenant is still on the hook 
ii. Standard, not rule, so judged on case by case basis 
iii. Tenant isn't completely off the hook - responsible for whatever gap between their surrendering of the place and it's re-rental 
iv. What about multi-unit buildings? Landlord needs to treat the unit like one of its vacant stock (standard, not rule) 

Tenants Rights and Remedies

A. Disputes between landlords and tenants regarding condition of premises: 
a. Tenant might wish to vacate, or to stay but pay less (or no) rent
b. The tenant might be injured by allegedly defective premises and claim damages against the landlord in tort 
c. Right of quiet enjoyment: mainly focusing on if the landlord interferes with the tenant’s use of the premises 
d. Constructive Eviction: If the tenant’s use or enjoyment of the leased property has been substantially impaired, and the tenant abandons the premises within a reasonable amount of time, then they are free of the obligation to pay rent 
e. Partial/Actual Eviction: Where a landlord commits an actual eviction, even if it’s only from a part of the premises, the tenant is relieved of all liability for rent notwithstanding the continued occupation of the balance 

B. *Village Commons v. Marion City - Quiet Enjoyment/Constructive Eviction
a. Lease for 7 years (term of years) 
b. Landlord thought he was limiting tenant remedies in lease but court struck down 
c. Actual eviction -  Landlord told tenants to move the evidence boxes that were being damaged by the water 
i. tenant was deprived of use of part of the property that they were in possession
d. constructive eviction - tenant was deprived of beneficial use and enjoyment of premises to such an extent that it was the equivalent of being evicted
e. Tenant must leave the premises to be able to claim constructive eviction
i. How did landlord argue it wasn't a constructive eviction? 
1. Exclusive-remedy provision of lease 
2. The appellate court says the landlord cancelled the lease, not the tenant 
f. Risk is high for tenant - if the court found there was not a constructive eviction, the tenant would be liable for the rest of the rent owed 
g. With either actual or constructive eviction, it is the landlord's omission that ends the obligation to pay rent, not the actions of the lessee 

C. Illegal Lease *Brown v. Southhall 
a. Unsafe and unsanitary conditions as defense to suit to evict for nonpayment.
b. BUT: Code violation must exist at the time lease is entered into.  
i. Makes lease unenforceable.
c. Becomes a tenancy at sufferance – court will figure out what kind of lease it should be 

D. Implied Warranty of Habitability: the breach of this entitles the tenant to terminate the lease and move out, withhold rent, or use rent monies to make the repairs himself.  
a. not applicable to commercial leases
b. Generally speaking, an “adequate standard of habitability” has to be met, and a breach occurs when the leased premises are uninhabitable in the eyes of a reasonable person 
i. "safe, clean, and fit for human habitation"
ii. Covers latent and patent defects in essential facilities 
c. Cannot be waived by tenant 
d. Remedies: can move out
i. Repair and deduct from rent
ii. Stay and pay, but get rent abated later w/damages
iii. Withhold rent until things are fixed 
e. *Hilder v. St. Peter
i. Horrible apt which landlord never fixed, she had to make it semi-habitable 
ii. Landlord claims no liability because she never abandoned the premises 
iii. Court implies rule of implied warranty of habitability 
iv. Tenant must first show that they notified landlord and gave landlord a reasonable amount of time to fix the problem 
v. What should the rent have been? 
1. Look at difference between what she was charged and what she should have been charged based on the condition of the property 
vi. Can get punitive damages -here P waived it for the appeal so couldn't recover

E. Retaliatory Eviction
a. Rebuttable presumption of retaliatory purpose if the landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period after a good-faith complaint or other action by a tenant based on the condition of the premises 

F. Covenants
a. Independent Covenants
i. Landlord → Covenant to Repair (to tenant)
ii. Tenant → Covenant to pay rent (to landlord) 
b. Dependent Covenants 
i. Quiet Enjoyment and Payment of Rent – goes both ways 

G. Approach to Damages: 
a. Hilder:  Difference between value of dwelling as warranted and the value of the premises as exists in its defective condition.
b. Other options: 
i. Difference between agreed rent and FMV
ii. Percentage reduction in value due to LL breach.
c. Punitives
i. Tenant can also abandon, just as could with constructive eviction, but also gets to sue for damages during time there.

Selection of Tenants – Unlawful Discrimination 
	
A. Fair Housing Act - applies to private parties 
a. Prohibits intentional discrimination on the basis of race, color, religion, sex, or national origin (broader than Civil Rights Act) 
b. Applies to leasing, rentals, and sales ("dwellings") 
c. Does NOT prohibit disparate impact policies 
d. Exemption for "small fry" landlord 
i. Landlord with apartment in home OR single family home that's being leased by someone who doesn't have more than 3 single family homes. 
ii. But small fry not exempted from restrictions on printing/advertising 
e. Issues of publication and posting 
f. No focus on economic discrimination 

B. Case Claiming Discrimination (Prima Facie): 
a. P is a member of a protected class
b. P qualified for the housing at issue
c. P was rejected
d. The housing remained available after the rejection or was given to someone who was not a member of the protected class 
e. D must then give a legitimate not-discriminatory reason for the denial 

C. 1866 Civil Rights Act: 
a. All property (broader than FHA), but just based on race (narrower than FHA) 
b. Supreme Court says it applies to disparate impact, not just disparate treatment 
c. Applies to both in kind or in sales 
d. Claims do require proof of intentional discrimination 

D. *Fair Housing v. Roommate.com 
a. Does FHA apply to selecting roommates? (with an online roommate-selection service that solicits information about protected categories) 
b. Interprets the FHA language as stopping at the front door of the "dwelling" 
i. Different if you are renting a house or living space that you're not living in yourself 
ii.  What's unique about the roommate situation? It's a more intimate space - whoever you live with has access to you, your space, your belongings, your person. 
c. Privacy within the home is protected by the constitution, therefore it's ok for people to select roommates through these categories
d. Dissent - agrees with interpretation of FHA, but not with interpretation of state law 
i. the language of the state legislature is unambiguous (unlike FHA) 
ii. they actually give an example of "discrimination" which can't be ignored 
iii. can the amendment be used to read back into the meaning of the original statute? 

E. *Texas Dept. v. Inclusive Comm. 
a. Whether the FHA intends to cover disparate impact as well as disparate treatment 
b. Gets at those cases where a discriminatory policy is disguised under the guise of some other policy or the intention is not discriminatory but its still causing a disparate impact 
c. Court holds that disparate impact is cognizable under the FHA but there is a problem with the claim: must show that the policy is a causal factor 
d. What's the disputed language? "otherwise make unavailable" --> "results-oriented language", talks about consequences, not intent, therefore it encompasses disparate impact 
e. Dissent: focusing on the "because of" language - which implies you are targeting a person 



