TORTS 
UNIT ONE: PUBLIC POLICY  
I. What is torts and why Torts? 
A. Torts: body of private law remedies for harms arising out of intentional or accidental conduct between private parties. 
B. Categories: Intentional, strict liability or negligence  
C. Legal Remedies 
1. Compensatory damages: Winning P is entitled to recover damages to compensate for losses caused by D’s tortuous conduct. Economic or non-economic. 
a. Economic: special or actual damages. Capable of being specified or quantified. Physical injuries, includes past and future losses, damage to property and loss of profits. 
b. Non-economic: Pain & suffering, loss of consortium, emotional distress, hedonic damage (loss of life enjoyment). Harder to quantify, intangible loss.  
· Some states have caps on non-economic damages 
· CA has a $250,000 cap on non-economic damages in med mal cases. 
· Often need to show econ damages before getting non-economic damages. 
2. Punitive Damages: There are constitutional limits punitive damages. Need some respect to the harm caused. 
3. Injunctive Relief: In case of ongoing injury can get injunction to stop the injury. Usually in property law. 
D. Tort law is to compensate and deter 
E. Corrective Justice
1.  Right based/individual focused 
a. One suffered and one caused, the culpable pays over innocent 
2. Trying to correct a wrong 
3. Fairness (ethics/mortality) – what is fair and expected 
4. Compensation – only fair that the innocent is compensated, but if liable really didn’t do anything wrong (like morally wrong or in strict liability) also seems unfair to make them pay 
5. Communicative – what is appropriate behavior and what is not 
F. Utilitarianism
1. Society Focused 
2. Public policy concerns 
3. Deterrence and incentives  
a. Is society better off if we deter this behavior
b. Concern if you over or under deter, safety or too much safety 
4. Law & Econ: 
a. Efficiency 
b. Maximizing the wealth
c. Loss spreading – spread the loss against others so everyone pays a little. 
d. Kalder-Hicks v Pareto Efficiency 
· Kalder Hicks: We make society overall better even if some people are worse off for the rule 
· Don’t care if some are worse off, so long as most better off. 
·  Pareto Efficiency: we look at maximizing wealth so long as no one is worse off from the rule. 
· If someone is worse off from the rule then it is not a good rule. 
e. Cheapest coast avoider: Considers who is in best position to avoid an accident or take precautions based on who has the most info, who can control the relevant actions or items, and who can take precautions for the least amount of money or other cost.  
5. Peace-Keeping/Order 
G. Relational 
1. We are all responsible for one another and tort law helps build those bridges to how we are all connected. 
2. Encourage good Samaritan behavior. Duty owed to each other because of community ethics. 
H. Adminsiterability 
1. Good rule or not? 
2. Who is best situated to address or evaluate liability or responsibility for harm. The court system, if so tort law seems like good fit? Industry? Government? 
I. Distributive Justice
1. Economic fairness 
2. Are people in certain classes treated the same or different. (Either law is bias or its application is)  
UNIT TWO: FAULT BASED TORTS: INTENTIONAL TORTS
I. Elements of an intentional tort: 
A. Act 
B. Intent 
1. 3rd Restatement (8A) Intent Rule: A person acts with the intent to produce a consequence if the person acts 
a. 1) with the purpose of producing the consequence OR
b. 2) Knowing that the consequence is substantially certain to result
2. Transferred Intent:  
a. You intent to cause an unwanted contact on one person and then the contact occurs on someone else, you satisfy intent.  
C. Causation 
D. Harm 
II. Intentional Harm to a person 
A. Physical Harm 
1. Harmful Battery or Trespass 
a. An intentional physical (unwanted) contact with another person that causes harm. 
b. Harmful battery is the trespass to a person. 
c. Act: intent to make volitional movement 
d. Intent:
· Vosburg v Putney: P was a kid who got kicked by D another kid. After class D slightly kicks P in the chin & debate if P felt harm. P’s condition worsened and lost loss of the leg. P had an infection in the leg that revivified from the kick. D meant to kick but not harm. 
· Battery Intent Rule: Intent to cause (unwanted/unlawful) contact (or apprehension of the same) 
· Garret v. Dailey: 5 yr old boy pulled chair from under his aunt. Aunt fell and the floor and because of arthritis.  
· Many courts say children as young as 3 or 4 can form intent  
· D knew or should have know it would be substantially certain she would fall 
· In Vosburg jurisdiction, D has intent to make her fall by pulling chair. 
· It’s ok that it is an indirect contact that causes harm 
· Restatement Standard: Intent to cause harmful or offensive contact (or apprehension of same) 
· Jurisdictional split between Vosburg and Restatement Rule, and split in CA districts 
· 3rd Restatement (8A) Intent Rule: A person acts with the intent to produce a consequence if the person acts 
· 1) with the purpose of producing the consequence OR
· 2) Knowing that the consequence is substantially certain to result 
e. Cause: did the act cause the 
f. Harm: harm that resulted 
· Eggshell/Thin Skulled Plaintiff: You take your plaintiff as you find them. 
· In Vosburg, Not normal for a regular kick to cause loss of leg but that is the harm that resulted.
g. Hypo: Diane throws a rock at Alice because Alice is her enemy who is 100 feet away. Odds are low that she will hit Alice, but she hits her. Alice has a good battery claim b/c act was to throw rock, with intent to hit her, it hit her so it caused harm 
h. Hypo: Diane throws rock at Carly but to get her attention. Rock hits Carly and Carly sues for battery. 
· On jurisdiction where intent to cause unwanted contact, Diane is liable b/c threw rock with intent to unwanted contact Carly and it did cause harm 
· If rock hit her purse, then still battery b/c purse is extension of Carly 
· If Diane pushed by Bob into Carly then no battery because no volitional act. 
III. Emotional or Dignitary Harm 
A. Offensive Battery 
1.  Elements: 
a. Act 
b. With the intent to cause a harmful or offensive contact or the imminent apprehension of such a contact or imminent apprehension of such a contact (or unlawful/unwanted contact or imminent apprehension of same in some jurisdictions) 
· Acts with the intent to produce a consequence if the person acts with the purpose of producing that consequence of knowing that consequence is substantially certain to result. 
c. Causing
d. An offensive contract 
2. Alcorn v Mitchell: P & D in civil trial in courtroom. At end of trial D spits in P face. This is offensive battery because D spit (act) with intent to cause offensive contact (the spitting) and it caused a dignitary harm (the offensiveness of the spit in face is the harm)
3. Want to deter people from doing offensive conduct and value individual autonomy. 
4. Offensive is determined by reasonable person standard  
5. Implied consent: some things we will imply consent to because of public policy. 
a. Ex: On subway during rush hour you way not want someone to touch you but as a matter of public policy we will imply consent. 
B. Assault
1. Elements of Assault: An actor is subject to liability for assault if he/she 
a. Acts
b. With the intent to cause an offensive or harmful contact (or in some jurisdictions unwanted contact) or imminent apprehension of such contact and 
c. The other is thereby put in such imminent apprehension (causation & harm) 
d. I. de S. & wife v E. de S.: P is wife who sues D. D was drunk trying to get into tavern but door was closed.. She told D to stop but he struck door with a hatchet and struck at her but missed. Suit for assault b.c no contact. D had an act of striking with hatchet, with intent to cause harmful contact and there was an imminent apprehension 
e. Rule: words alone are not sufficient for an assault. Need to have an imminent apprehension of a contact to your body for it be an assault. 
· Tuberville v Savage: P puts hand on sword and says if not for assize (judges in town) I would not take such language from you would draw sword on you). D beats up P in self defense claim for assault. 
· There is no imminent apprehension because P only spoke that if judges were not in town, and they were. P did not draw sword. 
· Hypo: If P didn’t say anything, judges still in town but draws his sword, then there is imminent apprehension so the elements of assault would be met because act of drawing sword with intention to commit harmful contact and P was put in such an imminent apprehension 
f. Hypo: A is 100 pounds and slender. Walks to B who is a pro boxer and demands her wallet. A threatens to punch B if he doesn’t give her his wallet. B reasonably concludes that he can defect the punch and is not scared. Assault? 
· There is imminent apprehension of contact so assault 
· If B thinks A wouldn’t dare to actually punch her (instead of deflecting the punch) then no assault 
· If A says nothing but goes to punch B and misses then assault if B sees punch coming. If A punches B and B sees punch coming then both assault and battery  
g. Person needs to subjectively perceive the imminent apprehension of contact, but if it is an unreasonable perception under the circumstances we may limit 
h. Hypo: B is waiting at a bus stop and A sees her & decides to throw a baseball at B’s back. A throws the ball but misses B and it lands in flower bed. Man tells B about it. Can be have assault claim? 
· No b/c no harm of apprehension since B didn’t see it coming. 
· Man at bus stop may have assault claim if he though the ball was going to hit him.  
i. Hypo: A runs into B at Whole Foods and says I’d hit you now but there are too many witnesses, next time I see you on the street I’ll really have you. 
· No assault claim b.c no imminent apprehension 
j. Hypo: A approached B on the street and pulls gun on B but it is unloaded. Can B have successful assault claim if no contact possible? 
· Yes because B perceives it as an assault and reasonably perceives an imminent apprehension 
C. False Imprisonment 
1. Unjustified confinement 
2. Elements of False Imprisonment 
a. Words or acts (or omission) by defendant 
b. Intended to confine plaintiff  
· Lower standard in some jurisdictions if actual harm, i.e. recklessness or negligence standard satisfies intent if physical harm occurs. (restatement approach) 
c. That causes actual confinement or restraint and
d. Awareness by plaintiff that he/she is being confined (some jurisdictions & Restatement permit liability w/o knowledge if plaintiff is physically harm) (harm) 
· Like if you confine baby to a freezer and they are injured then false imprisonment even though baby doesn’t know it is confined  
3. If you have known avenue of escape, there is no false imprisonment 
4. You need a boundaries to actually be confined “Three walls do not make a prison.” 
a. Bird v Jones: P tired to make way down public highway that was blocked off for a boat race and P claims false imprisonment b/c he wasn’t allowed through. No false imprisonment because he could go another route. “Three walls do not make a prison.” 
5. Mere words/emotional pressure is not enough but words plus something can be, such as looming security guards, threats of physical violence, etc.  
6. Shopkeeper’s privilege: shopkeeper have a limited defense to reasonably restraining people they think shoplifted 
a. Colbyn v. Kennedy’s Inc.: P is elderly man who was buying a coat and put his ascot in the pocket. P bought coat, left the store, took out his ascot. Store worker brought him in for questioning. P claims false imprisonment. No physical force was used. Court determined that demonstration of physical power if enough to restrain even if there is no real physical restraint. 
· D said he had shop keepers privilege, but court said not reasonable to think he stole ascot. 
7. You can be confined even if you are free to move
a. Confinement interferes with a person’s autonomy to move freely and have individual liberty.  
b. Whittaker v Sanford: Husband confined wife to large yacht. She was free to move around the yacht and when it docked she was free to move around the land but still confined. 
c. You can be confined to a town or a city. Ex: a company owned a town where people were not able to lease.  
8. Hypo: D tells P: Don’t leave, if you leave you will break my heart. P feels compelled to stay. 
a. No false imprisonment because P has option to leave and know it. Emotionally pressured is not the same as physical confinement
b. If D locks the door and puts the key in his pocket but the backdoor remains unlocked. False imprisonment?  
· Confinement is an issue. Back door is unlocked so if P knows it is locked then not actually confined or if P has keys because P lives there then not actually confined 
9. Hypo: D threatens to kill himself if P leaves and the doors are unlocked. 
a. If P believes D will actually kill himself then there is a threat of physical violence and if there it seems imminent then P may feel confined. P has no obligation to stay but feels restrained by threat of violence to another. 
D. Intentional Infliction of Emotional Distress 
1. Elements: The Defendant 
a. Acts in extreme and outrageous way  
· Reasonable person would think is outrageous transcend all bounds of decency and truly shocking 
b. Intentionally (or recklessly) 
· A person acts recklessly if he/she deliberately disregards a substantial risk of harm 
c. Causing
d. Severe emotional distress to the P (Harm) 
· Severe emotional distress must be reasonable unless D knows P have an unreasonable disposition. 
· In CA freight, grief shame, disappointment, worry counts (much lower bar for severe emotional distress) 
e. 3rd Party: if act directed at a 3rd party but P is the one to suffer from severe emotional distress then need to show 
· Conduct is directed at immediate family who is present at the time 
· (Some jurisdictions will allow if you find out very soon afterwards if immediate family is not there. 
· A non-family 3rd party is present at the time and they suffered bodily harm.  
· If you see someone get shot and suffer severe emotional distress, you have a direct IIED claim because shooting (things like stabbing) is reckless.  
2. Wilkinson v Downtown: D played a practical joke on P and told her, her husband was in an accident and had broken legs and she needed to come. She had a shock in her nervous system with vomiting and loss of reasoning. Needed medical treatment. P sued for med bills and emotional distress. 
a. No IIED yet, this was a parasitic claim to other claim. No physical reaction so can only cover for fraud and deceit. 
3. Boullion: Meter reader tried to force his way into home and P was pregnant and at him. There was a nasty exchange between them. Next day she had miscarriage and she was able to recover for IIED under tort of trespass. 
4. Hypo: A makes a call with an operator but is unable to get the phone number. A gets into altercation with operator who is religious and calls operator a god damn woman, god damn liar and that he would break her neck. Operator suffers severe emotional distress, broods over incident, is unable to sleep and made ill. 
a. No assault
b. Even though religious, it is not a reasonable reaction go suffer from severe emotional distress (reasonable to be offended) and telephone operators get yelled at all the time (so further not rational) 
c. If operator had mental illness that made her more susceptible to severe emotional distress and A knew about it, then would be liable.  
5. Hypo: A drops water balloon out of a window near B as a joke, not intending to hit her. Balloon lands near B but no water hits her. B suffers from severe emotional distress. 
a. If B sees balloon coming it is an assault. 
b. Throwing a water balloon is not extreme or outrageous so not IIED. 
c. If B came back from combat tour in middle east and susceptible to bombs being thrown and has PTSD and A knows about predisposition then A liable for IIED. 
6. Sex harassment v tort IIED. Sometimes you can file both. A lot of times something can be sexual harassment but conduct is not extreme and outrageous enough for IIED or one act that qualifies as IIED is not enough for sexual harassment 
a. Ex: Angela knows Bob is mentally unstable and very offended by porn. She calls him into office to discuss work stuff and he shows him porn as a joke. Bob suffers from severe emotional distress and A knew predisposed so IIED. But one incident not enough for sexual harassment. 
b. Ex: If coworker makes repeated sexist jokes every day then you can have a sexual harassment claim but not IIED because not extreme or outrageous behavior.  
7. IIED and 1st amendment: Supreme Court said some things are protected speech.  
a. Hustler Magazine v Falwell: Hustler ran a parody ad and Falwell sued for IIED and also libel, and privacy. Supreme Court said that the parody ad was protected 1st amendment speech and Falwell could not recover for IIED. 
· Words can be enough for IIED which is why 1st amendment is important (this include hate speech) 
IV. INTENTIONAL HARMS TO PROPERTY 
A. Trespass to Land
1. Elements: 
a. Physical invasion of P’s real property (act) 
b. With the intent to physically invade property 
c. Causation (i.e. causes invasion) 
d. Harm (presumed) 
· Unless intangible trespass (odor, sound, etc) not presumed  
· Dougherty v Stepp: D went onto P’s land and P sued for trespass. D said no harm so no trespass claim. Court said the harm was the invasion (more of a dignitary harm 
2. You can use an object to trespass onto someone else’s land
a. Hypo: Daniel is 5 and trying to get P’s attention who lives next door. D throws rock into P’s room 
· Can be successful for trespass regardless of whether it just lands onto P lawn or breaks P’s window
3. Hypo: D throws Frisbee that nanny is catching but accidently throws it too high. Nanny misses trying to catch it and it lands onto P’s land. 
· No trespass b/c D doesn’t intend physically invade. 
4. Hypo: Danielle walks home and Diego pushes her and she falls onto P’s land. No trespass b/c Danielle didn’t intend to invade. If Diego intended to push Danielle onto P’s land than Diego can be sued for trespass.
5. You can trespass within airspace 500 ft above land and also below surface.  
B. Trespass to Chattel
1. Rule: defendant intentionally 
2. Elements: 
a. Act (of interference with the chattel) 
b. With Intent to bring about interfering act 
c. That causes 
d. Harm
· Dispossession can be a harm 
· Like someone takes you car for a month. 
· The car being gone for an hour or the gas being used is not a harm 
3. Intel Corp v Hamidi: D is former employee that sent thousands of emails to employees with the internal server. He did not breach any privacy to the company. P sued for trespass to chattel. P claims less productivity b.c employees distracted reading emails and talking about them.  
a. Court says no harm & traditional common law was you need a harm. Didn’t slow down the servers or anything. 
b. Spiders crawl onto other websites to get info. In Ebay case that was a trespass b/c ebay said interfering with their property. It caused servers to slow down and circumvented the structure of ebay. 
· Google puts out spiders to help with search index. It is an implied license since people want to come up on Google searches 
C. Conversion
1. Elements: 
a. Act of serious interference with chattel 
· Minor interference is usually not enough 
b. Intent to perform that act 
c. Caused
d. Harm – dispossession or damages to chattel 
· More serious harm. Something that you can file for an action for replevin (get the chattel back) or get full value back in trover 
2. Only an owner or entitled possessor (renter or licensee) can sue for conversion. If someone is using chattel that was loaned, they can’t sue for conversion, the owner has to.
3. Poggi v. Scott: P was storing  valuable wine barrel in building that was sold to D. Guys told D that they are willing to get rid of barrel. D says that he told them to get rid of them b/c he though they were trash. Owner of barrels didn’t know of sale and sued re the wine barrels.
a. Court said you don’t need to know who owns it. The act of taking them away is enough to satisfy and he intended to remove the barrels is sufficient. 
D. Trespass to Chattel v. Conversion 
1. Owner or entitled possessor (renter or licensee) who is in possession can sue for conversion or trespass. If owner is not possession of the chattel when conversion happened, owner can’t sue for trespass.  
a. Possessor has the chattel stole. The possessor can have a trespass to chattel claim if it is harmed. The owner can have a conversion claim (but not trespass since not in possession) 
2. Taking someone’s umbrella and returning it is trespass to chattel but not conversion 
3. Either owner or possessor can sue for trespass to chattel, but need to be in possession of the chattel when it was interfered with to have trespass to chattel. 
4. Hypo: A takes B’s motorcycle for a joyride and returns it with no damage to the motorcycle 
a. No conversion but can have trespass to chattel if in possession 
b. If B had it parked somewhere and then A returned it to the second floor when it was parked on 1st floor and it took B an hour to find it then can have trespass to chattel if he can show some sort of harm from not being able to find it for a hour.
5. Hypo: A takes B’s motorcycle thinking it is his and when he gets home he realizes it is not and brings it back 
a. He intended to take the motorcycle (doesn’t matter that he thought it was his). If he caused harm to it then trespass. (being gone or gas used not enough) 
b. If it was gone for an entire month before A realized then it is trespass because dispossession can be a harm for trespass to chattel. 
6. Hypo: B picks up C in his car. C asks to drive the car since she wants to test it. B lets C drive it. While driving, C looks at text and crashes car. 
a. No conversion to chattel because C didn’t have the intent to crash the car (the interfering act that causes the harm) 
b. C had permission to drive it, seems more like negligence, 
c. If C took it without permission then a conversion claim. 
7. Hypo: B shoots C’s dog. 
a. C can have a conversion claim. No battery since dog is a chattel. If B though C was going to shoot him then B can have an assault claim. 
V. DEFENSES TO INTENTIONAL TORTS
A. Attacking the prima facie case (attack elements or claims or facts) 
B. Consent
1. Affirmative defense (consent is part of prima facie case for battery) 
2. Explicit consent – plaintiff explicitly consents to the tort.  
a. Adhesion contracts – one way people explicitly consent to torts
3. Implicit consent- people imply consent to the tort. 
a. In O’brian case woman stuck her arm out for a shot in a line of women sticking their lien out for the shot at Ellis Island. This was implied consent by her act. 
b. As a public policy matter, we imply consent on certain things like sports and crowded subways 
· In kickball you consent to having your chin kicked during the game 
· Implied consent on crowded subway that will be touched (in reasonable manner, i.e. not groped) 
4. Consent can be revoked at any time. 
5. If you don’t know what you are consenting to, then it is not consent 
6. Mohr v. Willaims: P consents to ear surgery in right ear. D put her under and PCP in operating room, reexamines her ears and sees that left is worse than right. D operates on left ear instead with consent of PCP. P develops hearing loss on left ear and sues for battery. Vosburg jurisdiction 
a. D says consent to operate on ear and same surgery just other ear. 
b. Court says no, unwanted contact to left ear and consent to right ear not left ear so no consent defense. Also not an emergency so no necessity defense, could have woken her up asked for consent on left ear and then operated. Consent of PCP not enough b.c P is capable of consenting for herself. 
7. Kennedy v Post: Removal of cyst during a procedure was allowed. General consent to medically preferred surgery in that area of incision. In Mohr not the same area of incision. 
8. In emergencies, implied consent is given for medically necessary information. 
9. In sports, implied consent for things that reasonably happen during the game (i.e. common penalty and injuries) but no implied consent for unreasonable torts (in baseball someone hits you in the knees with a baseball bat –not part of the game)
10. Factors of implied consent 
a. Expectation: based on conduct and words 
b. Custom: playing hockey and getting hit by a stick 
c. Public policy: crowded subway ride 
11. Limits to consent: 
a. Capacity: 
· Very young children do not have capacity to consent, but in torts they can consent to certain things like playing kickball. 
· Some people deemed incompetent to consent (i.e. mentally ill, diminished mental capacity, diminished intelligence, under the influence) 
b. Jurisdictional Split: If you commit a crime and a tort occurs, you can’t recover for that tort you have consent from participating in the crime 
· Zsyk v Zysk: Ex husband and wife had premarital sex, which was the crime of fornication. Husband didn’t disclose he had herpes and didn’t take any effort to prevent it from spreading. Wife sued b.c she got herpes. Court said tort committed during a crime so cant recover. 
c. If consent fraudulently induced then consent it not a defense. 
d. Duress can defeat consent 
e. Scope of consent: may agree to one aspect of something and not to the other so not a defense. 
C. Mental Disability/Incapacity 
1. Affirmative defense (sort of) 
2. Rule: Mentally ill are liable for intentional tort if they are capable of forming the requisite level of intent to do so. 
a. McGuire v Almy: D is mentally ill who was having violent fit. P was a hired nurse and D step brother there. P enters room to calm down D and D hits her with furniture leg and P gets injured. 
· Court said D was capable of forming intent to strike and therefore was liable. 
b. If mentally ill intends to do the act on a person but things person is an alien or not solid and will pass through persona and injures the person – then liable because intended to strike even though for unreasonable 
c. If mentally ill injures someone but epileptic seizure caused contact or while sleeping (i.e. not volitional) then no intent  
D. Self Defense 
1. Rule: You have self defense was reasonable in thinking he was in danger 
2. Rule: You can defend others in the same way you can defend yourself  
3. Courvoisier v Raymond: D is a jewelry storeowner and lived upstairs. People were tyring to get in to steal stuff during a riot in the city and got in through the back upstairs. D chased them away with a gun and fired one shot in the air while in the street. D was a police officer and came over when he heard the gunshot. D thought his life in danger and shot P injuring P’s hand. D’s neighbor was also robbed that week. 
a. Court said if the D reasonably thought he in danger then he has self-defense. 
4. Retaliation for being hit once is not a defense, if you think you will continue to get hit and in danger then you have self defense.  
5. Provocation is not a defense. Words are not enough. You cannot used self defense to defend your honor or dignity or because you were offended by someone’s words 
6. You cannot use excessive force in self defense 
a. Ex: A is small and hits B who is a pro boxer. B hits A back and pummels A. 
· No self defense b.c excessive force. 
7. In torts, doesn’t matter who started physical contact, what matters is if you can defend yourself in a reasonable manner. 
8. Hypo: Charlie’s angle is filming in DTLA. During one scene a mean looking large man is beating up Drew Barrymore’s stunt double. B is walking by and steps in to save stunt double. B claims defense of others. 
a. If a reasonable person would think the man was beating up the stunt double (think it is real) then self defense because it was reasonable to think the other was in danger. 
b. If unreasonable because film crew and lights so reasonable person would know it was a film set then no self defense. 
E. Defense of Property
1. Law values human life over property so you can’t kill someone in defending your property. 
2. Rule: You cannot use force on someone if they are stealing your property unless you reasonably believe your or another’s life is in imminent danger (no retaliation) 
3. Brooks v Holbrook: D rented and occupied wall garden that contained valuable tulips. It was a mile away from his home and he sometimes slept there. Before the incidents he was robbed. In response, D set up spring gun with trip wires some of which were visible. P was sent into garden to get boss’ peahen. He called out and no one in the garden, tripped the wire and was injured when the gun went off. 
a. D claimed defense of property. Said he can use force to defend against a trespasser. 
b. Court said this is excessive force. Man cannot do indirectly what he is forbidden to do himself. Spring gun cant discern real danger from no danger
c. It is not to expel trespasser since no visible sign warning that there is a spring gun so trespassers know not to trespass. 
4. Rule: You can to use some force to expel a trespasser, but only with the amount necessary to expel the trespasser. (like pushing them off your property). But if feasible to do so, need to ask trespasser to leave property first. 
5. Hypo: You get home and a man with a flamethrower is about to burn your house down. You shoot him. 
a. You have self defense b.c the flames can easily spread and cause great bodily injury or death. 
6. Hypo: you have a trained attack dog, burger enters your home and is attacked. 
a. Like a spring gun. Dog cant discern between burglar and someone else.  
F. Necessity
1. Rule: if you reasonably think there is a potential danger to yourself, others, or significant damage to property then you can have a necessity defense. 
a. Ploof v Putnam: D owned an island an dock. P was sailing on a lake and a violent storm started. Out of necessity they moored on D’s dock. Employee unmoored the boat. P and family had some injures and boat damaged. 
· D is vicariously liable for employee. 
· P has a license to trespass out of necessity 
b. Other examples of necessity include trespassing to get away from assailant, briefly trespassing to get around a log, or to save good in danger of being lost or destroyed. 
2. Rule: if you have private necessity then you have incomplete necessity defense. You can trespass but if you cause any damage you have to pay for it. 
a. Vincent v Lake Erie Transportation: P is dock owner and D is owner of a steamboat. Storm came in and D remained dock and reinforced the cable lines causing damage to the dock. Dispute over if P had permission to remained docked after unloading or permission to reinforce cable lines or if dock owner should have had other precautions for during storms. 
· Court said P was allowed to stay out of private necessity but has to pay for damage  
· These are also parties in a contractual relationship so that would be a negotiated term. 
· Strangers cannot negotiate out of common law rule 
3. Public necessity is a complete defense. You don’t need to compensate for public necessity 
a. Usually exercised by the government 
b. Ex: Burning down one house to stop the block from burning down. 
c. If it rises to the level of taking you need to provide just compensation 
4. Reasonable mistake as to necessity is ok and whether actions prior to necessity were reasonable beforehand do not matter. 
5. You do not need the best plan under necessity 
a. Ex: In Ploof if there were other places to moor he didn’t have to chose those first. 
6. You do not need to donate your body to help others in the same way you need to donate your land. 
a. Ex: Adam is foregoing near a dock and sees Libby standing on the dock. He grabs her leg and she falls in the water causing minor injuries. If she sues for battery does he have a necessity defense? 
· Don’t need to donate your body to help 
· Restatement said that if you can save someone’s life or save from great bodily injury with only minor inure then yes but no longer adopted. 
UNIT THREE: NEGLIENCE 
I. Negligent Torts: behavior that unreasonably risks personal/property injury to another and causes injury. (Limits: fault & causation) 
II. Elements of Negligence: 
A. Duty 
B. Breach 
C. Causation 
1. Cause in fact 
2. Legal or proximate cause 
D. Harm 
III. Evolution of Negligence 
A. Old way was under writ system where you had to claim direct or indirect act
1. Scott v Shepherd: mini explosive squid was tossed between several people, landed in Ryal’s landing, he threw it to another part of the market, hit P, exploded and took out P’s eye. 
B. Fact based v act based liability 
C. Weaver v Ward: 2 service men doing training and an accidental discharge. One shoulder was injured. 
1. Defense of inevitable accident: D was utterly without fault since practicing with loading guns, bounds to have accident in this training. 
2. Beginning of a shift to fault based standard. D had burden to prove. Evidence that D can prove not fault based is faulty manufacturing, P at fault or another 3rd party at fault. 
D. Brown v Kendall: P & D’s dogs were fighting each other. D was hitting them with a 4 ft stick. P approached D while D was swinging stick and D hit P with the stick on the head causing injuries. Court said D must be at fault before there can be liability. 
1. Greater shift to faults based system 
2. Standard of fault: Lack of ordinary care.
E. Policy: Oliver Wendall Holmes on Negligence
1. Intentional harms have clear liability
2. Two theories for unintentional harms: 
a. Criminal type (Fault based) 
· Liability based on personal fault 
· This is a mental based standard 
b. Strict Liability 
· A Person acts on his or her own peril. So if you act then you are liable.  
· If you do voluntarily act then you are liable regardless of whether it was reasonable, negligent, or unintended. 
c. Fault based is better for Holmes. 
d. Advocates for the standard of what a reasonable person would do in that situation. 
e. Focus on foreseeable. It would be unfair to hold someone liable for an act they cannot foresee and guard against it. 
F. Stone v Bolton: P sued D a cricket club for negligence public nuisance when a cricket ball hit him. A player hit the longest hit in 4 years and over the 30 yr period 6-10 balls have been hit out into the residential street. 
1. Neg. Act: P argues that the cricket club neg. for not having a higher fence or by not having pitch further or by having cricket club in residential area. Guy that hit ball wasn’t being negligent by hitting the ball in the game.  
2. Trial court said D not liable. Appeals said they are since even though not frequent a ball going over is foreseeable since it has happened before. Cricket club can do more (best suited) to prevent it than the people who live on the street by the club (Utilitarian policy argument) 
3. House of Lords reversed appeals and said they are not liable. Crick club did what an ordinary crick club would do considering very few balls were hit out and no one seriously injured and you are only liable for failure to do what ordinary person would do. (Standard of ordinary care) 
4. Utilitarian Calculation: Cricket is a sport people like, good exercise, going over fence is very small and then the ball hitting someone is even smaller and then a serious injury resulting from that is even smaller. 
5. Reasonable care? With people you know v. strangers make a diff since you know people and know predispositions and with strangers you don’t. 
IV. DUTY 1: REASONABLE STANDARD OF CARE 
A. Basic Duty: When a person acts he or she must use reasonable care to avoid reasonably foreseeable harm. (We don’t have to ask unless affirmative duty) 
B. When we do not act reasonably then we breach a duty. 
C. Ways to show Breach of Basic Duty 
1. Reasonable person standard 
2. Calculus of Risk/Cost-Benefit Analysis 
3. Custom 
4. Negligence Per Se 
5. Evidentiary Tool – Res Ipsa Loquitur 
V. DUTY 2: AFFIRMATIVE DUTIES 
A. Rule: Generally there is no duty to act. No duty to strangers
1. Misfeasance: commission of a wrong. You took an act and it was wrong. 
2. Nonfeasance: failure to act, omission. Can’t be legally liable unless there is an affirmative duty.
B. Many jurisdictions generally have no affirmative duty to trespassers. 
C. Buch v Amory Mfg. Co.: P was 8 y/o boy who trespassed onto D mill where weaving machine is under operation. Worker told him to leave but P didn’t speak English. When machine was operated his hand was crushed and it was obviously dangerous. 13 y/o bro an employee and was teaching him machine operation.  
a. P says the negligent act is that D did not forcibly remove P from premises since machine clearly dangerous to kids 
b. Court said no duty to trespassers even if child 
D. Hurley v. Eddingfield: D was general doctor for P. D was told P is very ill and only one that could help. D refused to render services and P estate sues. 
1. Court said doctor has no duty to render services. D is free to accept or decline employment 
E. Policy: Kitty Genovese Case: P was stabbed to death outside her NYC apartment, it was slow and murderer came back 3 times. Neighbors witnessed and heard her scream for help but didn’t do anything. 
1. Ames: Where there is little to no risk or inconvenience, one should save another from impending death/great bodily harm. It is what is moral to do (Fairness) 
2. Posner: Law of economics. Social contract: you are free to make a social contract in an emergency, but no time to negotiate and high transaction costs so we impose the contract in a reasonable manner.
3. Epstein: Administerability argument that where would you draw the line? Some people can easily pick up phone but if you are in wheelchair and phone in other side of room not easy. Hard to know in the movement if situation where you must act. Fairness argument that concern for autonomy, impairing individual liberty. 
4. Bender: Relational - all responsible for one another, all have an obligation to one another and tort law should enforce that. 
a. Utilitarianism – need to weigh all factors, how other people like someone not acting to save/rescue would impair family. Encourage safety and want to encourage reasonable efforts (like calling the police) 
5. Fairness: Nonfeasance, seems unfair to hold people liable for not acting. 
6. Can have safe harbor statute to give incentives to be a good Samaritan w/o imposing duty. CA has this for medical or non medical emergencies 
a. Soldano case: Bar patron ran across the street to call police because in imminent danger. He asked bartenders for phone to call police. Bartender refused to call or let patron call. Guy got shot. 
· CA Appeals said no duty to be a Samaritan but duty not to obstruct someone from being a good Samaritan 
F. CREATION OF RISK
1. Rule: If you create risk, you have duty to minimize risk you created. 
2. Montgomery v National Convoy & Trucking: D stalled on icy highway at bottom of a hill w/o fault. 15 min later P came over the hill and couldn’t see truck b/c of hill so didn’t have enough time to stop on icy road. P sued saying truck driver failed to give adequate warning so negligent. 
a. D said they fulfilled duty by putting on warning lights on back of trick 
b. Court said D acts not enough given the circumstance that once you see truck at bottom of hill it is too late to stop. Reasonable person in that circumstance would have done more to warn drivers at the top of the hill that stalled struck at bottom of hill. 
c. Discussion: Things that would be reasonable in this situation is putting flares on top of the hill. Average driver maybe doesn’t flares but an average trucking company would have them on trucks.  
3. Hypo: car driving up the hill opposite direct & P flags them down saying they need gas station. D says just go down the hill but didn’t warn about the stalled truck they just saw was blocking the road. 
a. No duty to act even though he knows if P drives down P will hit truck 
4. Hypo: Truck breaks down on the 405 bottom of Sepulveda pass and it is a slippery road but rush hour so cars are moving. Do they have to go to the top of the 405 with flag? No it seems unreasonable under these circumstances. 
5. Yonia v Bigan: Puddle that is fairly deep and two adults. One adult taunts the other to jump into it. P jumps into it and drowns. D watches and doesn’t not anything. Court says taunting and encouraging creates no risk so no duty. (maybe different if P a child).
G. UNDERTAKINGS
1. Basic Rule: When you undertake a voluntary task, you assume the duty to do so reasonably. Can’t abandon the task or do so unreasonably. 
2. Exception: CA Good Samaritan Law protects you from liability even if you are unreasonable but not if you are reckless (willful and wanton). Normally a good Samaritan can be liable if acted unreasonably. 
a. Van Horn v Watson: P and D in a car. Before P starts driving they were drinking and smoking in a bar. After car crash D unreasonably thinks the car will explode and drags P out of car like a rag doll. P ends up paralyzed. Legislature said Good Samaritan law is for medical and non medical. 
3. Exception: VT imposes a criminal penalty for not being a good Samaritan if someone is in serious danger and you can help with little to no danger to yourself. 
4. Rule: Any man that undertakes to carry goods is liable if through his neglect they are lost or come to any damage. 
a. Coggs v Bernard: D moved P’s cask of brandy. D did so unreasonably (negligent act) and D breaks the casts and a lot of brandy was lost. 
· Gratuitous Undertaking: D is not a common carrier so no duty and no contractual agreement, but he had gratuitous undertaking do D needs to act reasonably. 
· By undertaking the act D imposed a duty on him 
· Promissory Estoppel: D volunteered to carry goods so made a promise and broke the promise & P. 
5. Promissory Estoppel: Justice requires D to pay for the harm he caused from P’s reliance on that promise. 
a. Thorn case: D promised to get insurance on a ship. The ship was lost at seas, destroyed, and there was no insurance on it. If P had been told by D that he was too busy to get insurance on the ship than P would have taken action and wouldn’t have relied on D. 
b. Maralis v LaSalle: P went into D’s shop and was scratched by D’s cat. D promised to quarantine cat to see if it had rabbis or not & P relied on that. D didn’t quarantine cat and it ran away. P had to get rabbis shot since cat ran away and had severe reaction to it. Turns out cat didn’t have rabbis so P treatment unnecessary. 
6. Erie RR v Stewart: Railroad usually had a watchman present to flag people down if train was coming. P was a passenger in a truck that was hit by D train. P said negligent for not having watchman. D said they had no duty to have watchman & no statute requiring it. P said relied on fact that D always had watchman so if watchman not there presumed to be safe to cross. 
a. Court said undertook having a watchman and created a duty so they can’t unreasonably get rid of watchman. Need to give reasonable warning of discontinuance. 
7. Indian Towing: US gov. operated a light house unreasonably and let the  light go out. They had a lot of time to repair it but didn’t. Ps barge hit the land since no light in the lighthouse. Court said that gov didn’t have to operate a lighthouse but they undertook it so they had the duty to operate it reasonably. 
8. Moch v Renssalaer Water Co.: NY Law only. D and city had contract to supply water including in fire hydrants with sufficient pressure to do so. Fire in building and there was not enough water pressure in the fire hydrants so the building burned down. P sues for breach of contract saying public is a 3rd party beneficiary and intended 3rd party beneficiaries can sue for breach. Court said no the 3rd party beneficiary is narrower than the genera public. 
a. Nonfeasance (omission) since they didn’t provide enough pressure
b. Policy: Want to encourage building owners to have fire insurance (loss spreading). Concern that if you allow public to sue water comp then no one will have insurance and if whole city burns down in fire people will sue water company. Worry will cause utility companies to stop business. 
9. Majority Rule Restatement 2nd 324A: Liability to 3rd Persons for Negligent Performance of Undertaking: One who undertakes gratuitously or for consideration to render services to another which he would recognize as necessary for the protection of a 3rd person or this things is subject to liability to the 3rd person for physical harm resulting from his failure to exercise reason care to perform his undertaking it: 
a. His failure to exercise reasonable care increases the risk of such harm (increased risk) or 
b. He has undertaken to perform a duty owed by the other to the 3rd person (transferred duty) or 
c. The harm is suffered because of reliance of the other or 3rd person upon the undertaking (reliance) 
10. Hypo: D sees injured P at the side of the highway. He stops & helps her into his car. He intends to take her to the hospital but drives reckless on his way & they get in car accident. P suffers additional injuries. Can P sue for additional injuries and increased severity of her prior injuries? 
a. Yes because D voluntarily acted so needs to be reasonable and he acted recklessly. 
b. Still liable in CA despite CA Good Samaritan law because D was reckless not just unreasonable. 
11. Hypo: Same as above but D pulls over to help P and gets phone call from wife to pick up milk. D decides doesn’t have time to help P. Can P sue for D not helping her. 
a. D has no duty. Is allowed to stop and change his mind but he can’t leave her in worse position. 
b. If by stopping she turned away others or others were discouraged from helping then D is liable.  
12. Hypo: Same as above but D picks up P and drives 15 mins towards hospital when cell rings and boss saying he needs to get back to work. D turns around puts P back where he found her and goes back to work. Can P sue for failure to take her to hospital 
a. D will be liable if he left her off in a worse position. If by picking her up and then putting her back P can show that other people would have helped her or used their call to call for help then D liable, but P needs to show she was left off in worse position. 
13. Hypo: Same scenario but Daniel stops along with 10 other people. D says he will call or ambulance and doesn’t. Can P hold him liable for not calling?
a. If P passed up on other opportunities then yes.  It is reasonable that if 10 people there and one person says they will call to rely on that. P meets prima facie case and D can prove that no one else would have called because they didn’t have phones so P not in worse position. 
14. Hypo: P is unconscious and D negligently performed CPR and then family sues after she dies. 
a. Depends on jurisdiction. If good Samaritan law like in CA then not liable. If no good Samaritan law then you need to act reasonably when you undertake. 
b. Also P would need to show causation, that CPR killed her or expedited her death. 
c. If D is a doctor then hold to what would reasonably dr in that specialty perform CPR on the side of the road.  
H. SPECIAL RELATIONSHIPS
1. Landlord-tenant: landlords have exclusive control over common areas. They have a duty to provide reasonable precaution to protect tenant from foreseeable 3rd party assaults. 
a. Kline v 1500 Mass Ave: P suffered injuries from assault in common hallway. When P signed the lease there was a doorman and garage attendants. There are entrances on major streets. Then they got rid of security measures. D was on notice re criminal activities in common areas. 
· Court said landlords have exclusive control and they were on notice of criminal activities so needs to take reasonable precautions. 
· Usually 3rd party criminal activity would break chain of causation but D was on notice.  
· Assaults need to be from intruders not resident. If resident then precautions wouldn’t matter.  
b. Hypo: Mobile park rented trailer to gang members. Manager didn’t know they were gang members when they rented it but several tenants made complaints accusing them of being gang members, and harassing tenants. One day a shoot out occurred and hits tenant C, who was seriously injured. C sues saying should have evicted gang members and hired security guards
· Special relationship since landlord tenant. Landlord is on notice that they are harassing but not on notice about a shoot out. Before shoot out accusations and landlord has duty to make reasonable investigation. After shootout there is good evidence that they are gang members. 
c. Hypo: M is a fedex delivery person and delivering to an apartment in a high crime area. She sees door is propped open and sees several men loitering near the door. After se enters she is attacked by 3 assailants. Tenants have complained about crime in the complex and owners hired night security & considering hiring day security. Owner also got complaints of broken locks. There had been several attacks and rapes in complex committed by nonresidents. Are owners liable? 
· Special relationship issue since not landlord tenant. CA supreme court says landlords have duty to delivery since they want packages delivered to their buildings. They have an undertaking of the locks and they are broken so need to determine is not having them fixed for the amount of time it was broken is reasonable, but the door was propped open so even if locked wouldn’t help here. Maybe some contributory negligence by M who saw suspicious men and still entered. Also don’t know if tenants or non-tenants attacked her. 
d. Ann M. v. Pacific Plaza Shopping Center: the plaintiff employer was raped on defendant’s premises in the morning. the court held the absence of prior similar incidents of violent crime on the landlord’s premises would make it unfair to impose liability on the landlord who would place a heavy burden on landlords to become insurers of public safety. 
2. Doctor Therapist/Patient 
a. Terasoff v UC Regents: Poddar told therapist at Berkeley that he was going to kill P. therapist reported it to supervisor who called campus police. The police investigated and though Poddar was rational so released him. No one warned P and then P was killed. 
· Court said there is a special relationship to P here since the threat was to a specific person, it was serious and it was highly foreseeable. Therapist really thought poddar was a danger to P which is why he reported it. Therapist had duty to 3rd party in this circumstance. Human life outweighs patient confidentiality 
· Therapist has duty to his patients and patient’s potential victims 
· Court used the Rowland factors to determine special relationship. 
b. CA Statute: (a) Psychotherapist has no duty to warn or protect except where the patient has communicated to the psychotherapist a serious threat of physical violence against a reasonably identifiable victim or victims.  
· (b) Psychotherapist has no liability if under limited circumstances above discharges his duty to warn and protect by making reasonable efforts to communicate the threat to the victim or victims and to a law enforcement agency  
3. Rowland Factors (CA) 
a. Foreseeability of harm to P 
b. Degree of certainty that P suffered injury 
c. Closeness of connection between D’s conduct and injury suffered 
d. Moral blame 
e. Policy of preventing future harm (deterrence) 
f. Extent of burden on D 
g. Consequences to community of imposing duty 
h. Insurance (ability, costs, and prevalence) 
4. Hypo: Same facts as Tarasoff but Podder tells his best friend he intends to kill P instead of therapist. Does best friend have a legal duty to contact authorities or warn P? 
a. No legal duty since no special relationships among best friends 
b. If in CA, can attempt to use Rowland Factors to create special relationship 
5. Hypo: C is seeing a therapist for his anger management issues. He is upset by the war in Syria & treatment of refugees. During one session he says the next time the president is town “I’m going to kill him” Does therapist have to warn President and FBI/police? 
a. Raise 1st amendment free speech. People threaten the president in political speech all the time. Political speech is protected speech. 
b. If it is outside political speech and therapist actually thinks C will try to kill president then therapist must make reasonable efforts to warn. 
c. Look to if a reasonable therapist would think C would actually try to kill the president. 
d. If coming to town more imminently or says specifics time & place then more likely to be threat reasonable therapist would believe 
6. Hypo: Therapist has patient who is HIV positive and patients is having unprotected sex with women he picks up at bars. Duty to warn? 
a. In CA, hard to get liable since no identifiable victims. 
b. Under Tarasoff still likely no duty to warn
c. What if patient is married and having unprotected sex with wife who doesn’t know he is HIV positive? There is a duty to warn since there is an identifiable victim and serious threat.  
7. Hypo: B sees therapist for depression and talks about killing herself & ultimately does. Parents sue therapist for negligent treatment, failure to hospitalize, and failure to warn. 
a. There is a special relationship here (both in CA and majority) and since patient threatening to harm themselves and are a minor there is a duty to warn the parents 
b. Parents have to prove causation (that patient wouldn’t have killed herself even if therapist warned. 
c. If not a minor then need to tell law enforcement (involuntary confinement. In all 50 states.)  
d. Needs to be some urgency to it. If patient had prior suicide attempt and now in therapy for it then suicide will obviously come up. 
8. LANDOWNER 
a. Three Rules in US: 
· Common Law (minority) 
· Rowland Rule (CA and other states like NY & MA) 
· English Rule (majority): English got rid of invitee/licensee distinction but maintained duty to trespasser rule. Licensee and invitee treated at same higher level of care, reasonable care. 
b. Traditional Landowner Liability: 3 categories. 
· Invitees: Reasonable care duty. A person invited in for business reasons. (Including salesman that shows up at door and is then invited in)
· Licensee: Duty to ensure no trap or concealed danger. Includes social guests or people permitted on land. Utility repair person is a licensee. FedEx is gray area since not specially invited for business but allowed to deliver packages there.  
· Trespasser: No duty to trespassers; even if you create risk or unreasonably fail to mitigate
· Willful and wanton: liability regardless of category 
· Exception: Attractive Nuisance 
· Exception: Active Operations 
· Hypo: M invites 3 friends over for dinner. B trips on roller-skate left in a dark hallway on his way to the bathroom and breaks his leg. 
· P is a licensee so only duty not to have concealed danger or trap. Need to argue if roller-skate in dark hallway is concealed danger or trap 
· Hypo: You accompany a friend looking for jewelry at Tiffany’s. You tell her you wont buy anything b.c CC too high. While in store you store you trip on banana peel 
· Invitee since you can still end up buying something or facilitating friend buying something. So you are a potential customer. 
· Hypo:  5 y/o accompanies dad who is shopping at tiffanys. Kid slips on banana peel. 
· Still an invitee b/c even though wont buy anything, business wants father to come and he needs to care for child 
c. Licensee v Invitee: Distinguished by nature of the premises. If premises are public in nature and generally invited then invitees rules. If premises are private/residential not subject to invitees rule
· Slip & fall: licensor has no knowledge of condition and no duty to inspect them. Invitor has explicit duty to seek out conditions an correct them within a reasonable time. 
d. Robert Addie & Sons v Dumbreck:  Coal mining company has a haulage system with a motor, wire & wheel. The wheel is located in a field that kids can get through and that many people use as a short cut. 4 y/o warned not to ho in the field but he did and he was caught in the wheel when it started. Boy died. Court said company not liable because no duty to trespassers. 
· In a note case, a company was liable for similar incident because the employee saw the child and turned on the machine anyway. That was willful and wanton behavior. 
9. Limited Attractive Nuisance: Restatement 2nd 339 Artificial Conditions Highly Dangerous to Trespassing Children. (Elements) 
a. Attractive to children 
b. Artificial Condition 
c. Possessor knows or has reason to know children will trespass 
d. Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children 
e. Child did not assume risk 
f. Risk-utility calculation supports eliminating condition
g. Possessor failed to utilize reasonable care.  
· Last 2 elements are largely to same. 
· No age limit so under 18, As kid gets older the child more likely to assume risk 
10. Exception: Active Operations
a. If landowner is doing something that is business like or a business on property. Organized activity. 
b. Such as Swimming pool party is treated like operating a public swimming pool. If you own a lake, freeze it in winter for ice skating rink, if you throw ice skating party then also like operating ice skating rink 
c. Rowland v Christian: D invited P to apartment. Bathroom fixture porcelain handle was broken and D didn’t warn P about it. It severed the nerve on hand. P knew about the broken handle and it was not obvious. 
· Under traditional common law P is licensee and only duty for concealed danger or trap, there is a concealed danger here. 
· Court rejects traditional common law and makes Rowland factors and says D liable since foreseeable, she knew about it and P got hurt 
· Dissent like traditional rules since factors blur lines, don’t want duty to trespassers since you don’t even want them on land and why should licensee have safer conditions than what you live in at your own home.  
11. Hypo: G owns retail store that sells jewelry. She allows cracks to develop which forseeably imperil people who are ordinarily in her store. One night a burglar breaks into store, slips and sues. 
a. Under traditional common law no liability since trespasser. 
b. Under Rowland Rule maybe liable for trespass based on factors 
· Trespassers can’t recover willy nilly. Ex: You cant provide warning to someone you don’t know is there 
c. Under English rule not liable since a trespasser 
12. Hypo: D owns property in the woods and there is a path. Owner nor invitees/licensee go there. If he fails to maintain the tree and trespassing child has branch fall on them can D be negligent? 
a. Traditional Common Law: No b/c trespasser. Not an attractive nuisance since trees are not artificial. 
b. English Rule: no duty since a trespasser. 
c. Rowland: No duty to people you didn’t know on the land who are hit by tree branches. D didn’t know he needed to maintain them. 
d. What if landowner knew it was used as a short cut and failed to maintain? No duty under common law and English. Rowland depends on if foreseeable that tree branch was going to hit someone or if D took precautions to keep trespassers off. 
VI. BREACH
A. Reasonable Person Standard: 
1. A defendant breaches the duty of reasonable care when, judged from the perspective of a reasonably prudent person in defendant’s position, she fails to act with reasonable care to avoid a reasonably foreseeable risk to plaintiff. 
2. Vaughan v Menlove: D placed a rig of hay by his property line and then it caught fire. The fire spread to P land and caused damage. There is an opening at the top and diff ways to have them open at the top. D was repeatedly told that they way he put the hay rig together was likely to catch fire b/c it doesn’t have right open at the top. D argued that he should have a subjective standard saying he inst very smart and didn’t think it would catch on fire. Court said no, objective standard b.c it allows people to conform their behavior, don’t want incentivize people to lie under subjective and want people to elevate their standard of behavior, not lower it. Can do what you want on your property but not damage others.
3. Exceptions: 
a.  Gender: Usually considered anymore, but in some situations like sexual harassment reasonable woman would react differently. 
b. Physically Disabled 
· Fletcher v City of Aberdeen: City was going construction and they put barricades around a hole but then took them down before the incident. P is blind man that was walking and fell into the hole and was injured. P sued saying D negligent. D acted by having a hole and putting barricade around hole, but then removing it without replacing it (negligent act). City claim that not negligent to remove barricaded b/c the reasonable ordinary person would have seen the hole and not fallen in. 
· Court makes an exception. Says still objective but need to look a what objective person with physical disability (at time contributory negligence is bar) 
· D is negligent for removing barricades and not replacing them with something 
· Policy considerations: 
· Culpability/fairness: D is culpable for removing the barricades. Not fair for P who was walking reasonably to not receive compensation for injury 
· Cheapest coast avoider: D is better able to avoid the accident and take precautions. Only needs to put up barricades
· Hypo: What is drunk person fell into hole? City has some responsibility to protect drunk people. They still need to have a barrier. 
c. Mentally Ill 
· Breunig v American Family Insurance Co: D had mental delusion that God was driving and she could fly like batman. She hit a truck and injured the truck driver. 
· Court looked at history of mental illness 
· If there were prior hallucinations then negligent because reasonable person who had advanced warning of hallucination would not drive 
· If she had no prior warning then look at what reasonable person with no prior warning would do. Likely wouldn’t be negligent. 
d. Children (unless they are doing an adult activity = same standard)  
· Roberts v Ring: P is 7 year old who was crossing the street and D is a 77 year old with defective sight and hearing. D was approaching at 4 or 5 mph not a negligent speed and P was 5 ft away so time to stop. D didn’t stop and knocked P down and car passed clear of P.
· Negligent Acts: Failure to stop, failure to keep a lookout 
· Driver is held to a reasonable standard even though defective sight or hearing  
· P is held to reasonable 7-year-old standard. Reasonable child would dart out in street
· Daniels v Evans: P is teenager who died in car accident with D. P was driving motorcycle. P saying should be held to minor standard, but driving motorcycle is an adult activity and very dangerous so will he held to higher reasonable person standard 
· Are guns adult activity? Depends on the jurisdiction. Some states say hunting is activity children do so not an adult activity 
· Some look at type of gun and in CA it is an adult activity if guns involved 
e. Special expertise or knowledge 
· We hold people to a certain level or expertise if they have an expertise 
· Doctors are held to a standard of a reasonable doctor (in that specialty) 
· Lawyers in malpractice case we hold them to a reasonable layer 
4. Fletcher v City of Aberdeen: City was going construction and they put barricades around a hole but then took them down before the incident. P is blind man that was walking and fell into the hole and was injured. P sued saying D negligent. D acted by having a hole and putting barricade around hole, but then removing it without replacing it (negligent act). City claim that not negligent to remove barricaded b/c the reasonable ordinary person would have seen the hole and not fallen in. 
a. Court says still objective but need to look a what objective person with physical disability (at time contributory negligence is bar) 
b. D is negligent for removing barricades and not replacing them with something 
c. Policy considerations: 
· Culpability/fairness: D is culpable for removing the barricades. Not fair for P who was walking reasonably to not receive compensation for injury 
· Cheapest coast avoider: D is better able to avoid the accident and take precautions. Only needs to put up barricades
d. Hypo: What is drunk person fell into hole? City has some responsibility to protect drunk people. They still need to have a barrier. 
B. CALCULUS OF RISK
1. Calculus of risk: precise economic meaning of reasonable care. Determining whether the risk outweighs the benefit. 
2. Blyth v Birmingham Water Works: D is owner of the water works that maintain water mains. They used fire plugs that were the best known system at the time. The frost expanded and caused fire plug to pop out water flooded into P’s house. Frost was visible for a long time before hand but it was unusual for the frost. Court said that they needed to only prepare for the average circumstances and they reasonably took precautions for the average circumstances.  
a. Negligence is the omission to do something which a reasonable man would to, or doing something which a prudent and reasonable man would not do.  
b. A reasonable man would act with reference to the average circumstances of the temperature in ordinary years. 
c. Cost Benefit: The frost was not average. What do you have to prepare for? The average storm, For 5 yr record or 10 yr or 25 yr? 
d. Cheapest cost avoider is P, P is there at the home can see the frost and can get home owner’s 
3. Moral Duty Analysis: The law highly values life. If you owe a moral duty like important obligation to a child to rescue it form extreme peril, if P can do so without incurring great danger to himself then it is not negligent. 
a. Eckert v Long Island RR: P saw a child standing by train tracks. Train was quickly approaching and they did not blow the whistle. P ran to throw child off track and he was hit and killed. 
· Even though P ran in front of a moving train he is not negligent because he was trying to save a child’s life and child life is worth a lot. 
· P thought he had enough time to get kid and run away in time. If P knew he would die and saved child anyway then D would have a defense. 
· The benefit of saving the child outweighed the risk of running onto the track. 
· Negligence implies that the act is wrongful and the act was not wrongful 
4. Some times we let people engage in normally unreasonable behavior and it is reasonable based on social interest 
a. Osborne v Montgomery: D parked his par and opened door and hit a cyclist. Lower court gave jury instruction about what would most people do & most people wouldn’t injure and found D negligent. Court said not the standard since most people act unreasonably and are likely to injure others, which is what we want to protect against 
· Court gives Fire Truck example about when it is ok to engage in unreasonable behavior. In an emergency fire truck puts its lights on and drives in risky and normally unreasonably behavior (running reds, driving on wrong side of the road, speeding) but it is reasonable in this circumstance. 
· The benefit of going to an emergency usually outweigh the risk 
· If going to life threatening emergency then benefit outweighs risk 
· If going to save cat from tree then different protocol because driving recklessly for this would be unreasonable 
5. Cost-Benefit Analysis 
a. Learned Hand Formula 
· When B < PL, and no precautions then negligent 
· When B > PL, then not negligent 
· B= burden of precautions 
· P = Probability of harm 
· L= Severity of Harm 
· US v Carroll Towing: D was moving barges in harbor and some damage occurred. The bargee was not onboard and was gone for 21 hours during the day. The issue was whether it was unreasonable for bargee to not be on board. If barge onboard then there would be no accident. P expected barge to be in the harbor and that was reasonable expectation (reasonable for bargee to be gone for like an hour or maybe after the work day was over but not for 21 hours including the work day).
· Parties were in a contractual relationship and could have contracted who would be liable for this foreseeable situation 
· Burden of precaution is low for D since he did have a bargee who he was paying, he just was gone during time of accident. High probability of such an incident since in it is Jan so less daylight hours to tug things and during war so harbor was busy. Severity of harm is also significant harm (prob not death, but high)
· Formula weighs for D being negligent 
· Some things are hard to quantify 
· Measurement: Marginal v. Aggregate – maximizing aggregate net benefit are at odds with marginal net benefit calculations. Additional precaution should be tested at the margin and only taken so long as an additional dollar of precautions reduces the expected costs of injury by at least a dollar 
· Risk Neutrality: hand formula treats all individuals as risk neutral but people sometimes prefer risk and something’s they are adverse to it. Holding the variable as constant can skew results. 
6. Peter Singer on Healthcare (Policy)
a. Healthcare should be on costs benefit analysis 
b. Rule: Value of life is 7.4 million. If someone dies plug this into the hand formula. 
· Adjust up for younger person and down for older person (because less life expectancy)  
· People with certain professions make people worth more. 
· Ex: 9/11 Victim’s Comp Fund – families of deceased investment bankers got much more than families of deceased janitors. 
c. If there is a finite amount of resources then we need to make choices based on the value of life. Argument for lifetime caps based on the value of life. 
7. Cooley v Public Service Co.: D is a telephone company that had telephone wires that were above. P was talking on a phone during a storm and wire fell causing a load noise and her to fall. P has hearing injuries and sued. D knew that wires would fall but it is rare. P said could have had alternate method like having baskets above to catch wires. Baskets above would actually cause more harm, if wires fall they will electrocute people in residential area below. So when you weigh the fact that high burden of precautions to change wire system and the low probability that it will occur with the non-significant harm, and then compare to people dying from baskets, D is not negligent. 
a. Policy considerations: Argument they should have insulated wires? If it costs too much to insulate the wires then the company may decided not to do that and then no one can have telephone service 
C. McDonald’s Case (from movie) 
1. Negligent Act: Keeping coffee at boiling point. Coffee is unreasonably hot. 
a. Common Sense: Coffee was so hot it burned people in seconds. Already had 700 complaints & most who get burned don’t complain 
b. Coffee was hotter than the other chains selling coffee. 
c. Cost benefit: Low burden of precaution, they have to just turn down the temperature. Probably of harm seems high but also they sell millions of coffee cup a year, harm in this case was severe but normally it is not this severe 
d. But other cup design may cost more 
2. Negligent Act: Cups were too soft, bend in the middle easy spill 
a. Burden of production is low as well since they have to make new cups 
3. Negligent Act: Insufficient Warning 
a. People know coffee is hot but this coffee was hotter than everyone else’s 
b. Burden of proof is low since just to add a print and new cups are made since they sell so many cups 
4. Negligent Act: Not offering to put in cream and sugar at drive thru. You know people are driving with the coffee, common sense. 
5. Some contributory negligence by P because she put cup in lap 
6. McDonald’s sold hot coffee so it had a duty to its customers. Can show breach with reasonable person standard or use custom as evidence or cost benefit. 
a. McDonalds will want to use cost benefit since small percent and P will want to use common sense reasonable person 
D. CUSTOM
1. Rule: Custom is evidence of the standard of care but not dispositive. (TJ Hooper) 
2. Ordinary usage of business 
a. Titus v Bradford: “The unbending test of negligence…is the ordinary usage of business. D used a narrow gauge line for flat bottoms that are different than those used by other railroads. D was using its track to carry standard. P was transporting from regular railroad and narrow gauge one. While switching tracks by hoisting it to the other, D had to use wooden blocks for rounded bottom car. The wooden blocks came undone and P was killed. 
· P said this was negligent since they were using rounded bottoms on flat surface which is bound to rock 
· D said that this was the custom in the industry for moving round bottoms and they were complying with custom. P is an employee and familiar with practices and expectation that the practice would be followed. D not negligent 
3. If custom is unreasonable then it is not consistent with ordinary prudence and it can be negligent. 
a. Mayhew v Sullivan Mining: P was working in a mine for the first time. There was a hole in the mine with a ladder but no barrier and it is dark. Unlike P in Titus, this P not familiar with the mining custom of having these holes with no barriers. Court said even if this is the custom in the industry, it is so reckless that it will not allow D to use custom as a defense. 
· It is unreasonable even if everyone is being unreasonable. It is not consistent with ordinary prudence. 
4. TJ Hooper: P & D in towing contract to tow barges. There is a storm and the cargo is lost in the storm. P says D is negligent for failing to have operational radios on board so they couldn’t get warning of storm coming. If they had radios they would have pulled into shore and the ones with radios did that. 90% of boats had radios. 
a. Court said it was negligent to not have radios on board. Issue of who was responsible for proving radios bargee or boat owner. 
b. What is reasonable is the standard and custom can be used to show what is reasonable but custom doesn’t mean reasonable
5. Pros of custom: It is uniform so it is very adminsiterable. People know what to expect and they know how to conform. Courts know that the standard is and if D met it or not. 
6. Cons of custom: concern people will fall below standard of care in terms of safety because of custom. Concern that we will stagnant on custom eve if new innovative methods available. Custom can vary in different regions (like east coast v west coast) 
7. If parties are in a contractual relationship, custom may be an implied term (if not express term) and if party departs from custom will be a breach it implied term. 
a. Raid Yachts v National Marine: Barges owned by D are cast adrift when they slip from a dock operated by a transport company in a ship canal. It hit P’s dock causing damage and D impleaded TDI 
· Possible Negligent Acts: 
· TDI did not have a crew 5 days after it arrived
· D didn’t use enough lines to secure cargo 
· TDI failed to inspect lines or communicate to D that would leave it there for 5 days. 
· If no custom then the least coast avoider would be TDI since their dock 
· But because they are parties in a contractual relationship custom is implied and least cost avoider doesn’t matter. 
8. MEDICAL MALPRACTICE 
a. Rule: To establish a prima facie case for med mal, P must show: (Lamas v Borras) 
· Duty: medical norm for doctors in that specialty (general doctor v specialized doctor) 
· Breach: Departure form the norm 
· Causation 
· Injury
b. The standard of care in medical malpractice is custom. Custom is dispositive 
· Lama v Borras: P had back surgery and he ended up with infection. P sued the surgeon and the hospital. Doctor for failure to recommend or provide conservative treatment (bed rest at that time), premature & improper discharge after surgery, not ordering antibiotics and negligently performing surgery. P sued hospital for nurses not doing charts daily and only charting by exception b/c if chart would have seen the earlier symptoms
· When a physician negligently exposes a patient to risk prone surgery, the physical is liable for the harm associated with the foreseeable risk.  
· Doctor was negligent because he deviated from the norm which was conservative treatment of bed rest before surgery
· Policy consideration: Cost/Benefit – burden of precaution is low for conservative treatment since just bed rest cheaper than surgery. Risk of harm is low can just have surgery a few weeks later if bed rest doesn’t work (unless time sensitive) 
c. Two Schools of Thought for Med Mal: 
· Advocated by Considerable Number: Complying with the norm in treatment or prescription then you have a complete defense to negligence. Medical orgs set what is the custom/standard. 
· Accepted by reputable, respected & reasonable minority: Push for if alternative is accepted by a respected and reasonable minority then should not be negligent . 
· Only the custom is the standard. But if doctor tells patient that treatment suggesting is not customary, but alternative accepted by respected minority & patient consents (get waiver) then doctor is shielded from liability   
d. Custom in Med Mal Policy: 
· Pros:
· Uniformity & predictability which can be good for gravity of the harm & urgency in medicine 
· We have med. organizations stay on top of innovations & make shift in custom when necessary 
· Deterrence: Benefit on protecting doctors & allowing them to rely on doctors, you don’t want a doctor out of practice for one mistake. Nature of doctor is high stakes & people need doctors.  
· Cons:
· Locking in sub optimal care 
· Deters innovation or lag time in innovation 
· Anti-individual 
e. Issue with Custom: Helling v Carey (overruled). P suffered from glaucoma symptoms under age of 40. Dr. didn’t give her glaucoma test since custom is to give test at 40. Lower court said Dr. adhered to custom so not negligent. Court said that’s crazy, test is so cheap & quick and consequences of not catching glaucoma is so severe that it is unreasonable not to (cost benefit)
f. Custom & insurance: Murray v UNMC Physicians: P died from pulmonary arterial hypertension. If expensive medication was prescribed 24hrs prior would be alive. D waiting for insurance approval.  
· D not negligent. 
· Court says that the reason D waited is not economic reason but rather informed decision. If P got medicine and then insurance denies it that would cause a delay in administration of medicine doses. Taking the medicine and then having a delay in subsequent administration is riskier and can cause death.
· Presume custom is we have a wealth blind system, then some people may realistically not be able to afford it so doctors will treat some and others will not get treated 
· Court makes distinction between diagnosis & treatment. Some cost benefit discussion.  
g. Hypo: Jake goes to rural dr. who does the best job possible trying to diagnose a back problem given equipment dr. has. J’s back gets worse b/c dr. failed to diagnose serious condition that could have easily been found with MRI. Machines cost $100,000 & closest one in 250 miles away. Can dr. be negligent? 
· Dr. is negligent for not adhering to the national standard of referring to MRI 
· Dr. doesn’t need to have MRI or have one nearby jut need to know they need one and refer to MRI. Or say can’t proceed with treatment until patient gets one. 
· Exception: If an emergency surgery & need to operate w/o MRI than different can give sub standard care, can also divert someone & airlift to a city hospital 
· Locality custom phased out in favor of national custom standard
· Brune v Belinkoff: The proper standard of care is if the doctor exercised a degree of care & skill of the average qualified practitioner, taking into account the resources available to the dr. as one circumstance in determining the skill & care required 
h. ACA Hypo: 2 options for hip surgery. 1) Total joint replacement w/ ceramic joint. Cost is $100,000, 95% success rate & greater rehab costs. 2) Arthroscopic surgery costs $20k, 50% success rate, few neg. effects (other than not successful and anesthesia). Cheaper to do #2 even with half who need second surgery & that is what ACA insurance requires. Custom is #1
· Dr. who follows ACA insurance deviates from norm & is liable. ACA and custom standard are in conflict 
· Push for states to pass law with provisions allowing dr. to deviate from custom (exempting them from liability)  
i. Policy: Alternatives to Tort System for Med Mal:
· Dr. Sanghavi – dr. should apologize for bad result/mistake b/c likelihood to decrease lawsuits 
· Mediation/ADR – efficient but doesn’t serve utilitarian interest 
· Victim Comp fund that all doctors pay into, in addition to insurance
j. Informed Consent: Physicians must obtain a patient’s informed consent before undertaking treatment. The consent obtained must be informed or knowledgeable in some meaningful sense if we are to accord it legal or moral significance. Need to explain in lay terms, especially give info material to consent, and give alternatives
· Canterbury v Spence: P consulted D re back pain & doctor recommended procedure to fix disc rupture. P slipped since no handrail on hospital bed while trying to go to bathroom and suffered from paralysis. Dr. didn’t disclose 1% risk of paralysis & P said if knew about paralysis would not have consented 
· Court said dr needed to inform patient of all risks, especially if the info is material to the decision to consent, and also give alternatives
· If Dr. doesn’t give informed consent then can be liable 
· D argued that dr. knows best but court focus on personal autonomy.  
· What is material information is based on reasonable person standard 
· Hypo: Patient has heat surgery. Dr says average hospital stay in 5-7 days and does not reveals that there is a risk hat patient could be in hospital for 4 weeks. P is in hospital from 4wks. Can he win on negligent failure to obtain informed consent
· No, not material to choice to have heart surgery. You know you will be in hospital for rehab
· Exception Hypo: Anxious patient with heart problems visits Cardiologist. Cardiologist worries that fully informing patient of risk of surgery might bring on a heart attack. If he doesn’t review risks can be sued. Can P win for failure to disclose & obtain informed consent 
· If informed consent is a threat to well being & dr. has proof id it, then he is not liable for not giving informed consent. 
· Hypo: Dr. wants to prescribe meds to P, one side effect is insomnia (20% occurrence). If Dr. tell patient of it then more likely to occur
· Seems like material info a reasonable person would want to know, especially if you suffer from insomnia. 
· Threat of telling isn’t as serious as heart attack 
· Personal autonomy outweighs here
· Hypo: Dr recommends surgery. Tells patient 10 advantages and 7 risks. Patient says he doesn’t know what to do and asks for dr. opinion 
· If doctor gives the pros & cons he can give opinion given his expertise and that he knows better and the patient asked for it. 
· Patient can waive informed consent. Dr. would get a written signed wavier from patient 
· In emergency situation dr. doesn’t not need informed consent. 
· If patient is unconscious and needs heart surgery. Dr. can’t get informed consent and emergency situation. 
E. NEGLIGENCE PER SE (i.e. violation of statute) 
1. Only applies when a statute has been violated. 
2. Duty/standard of care is imposed by the statute.
3. Breach of statute is the breach leading to negligence per se. 
4. Many safety statutes create a cause of action for a person who violates a state or federal crime by statute. 
5. Ex: Any person who changes lanes on state highway w/o signaling shall pay a $25 fine. A person who changes lane without signaling shall also be liable for any civil damages cased by the failure to signal
a. “…”. Evidence of this statute’s existence may [or may not (in other state statute)] be introduced in any civil trial 
6. Some state statutes may only have 1st sentence & not say if can be used in civil. This is when we have negligence per se. 
a. Ex: Any person who changes lanes on state highway w/o signaling shall pay a $25 fine.
7. Negligence per se elements: 
a. Stature the requires D to engage in certain conduct (duty) 
b. D fails to conform [conduct to statute] (breach) 
c. P within class of those for whom statute was enacted
d. Statute was enacted to prevent injuries of the character which occurred and 
e. Failure to conform to statue was cause of injury (causation & harm) 
8. Osborne v McMasters: D is a drug store clerk that sold P deadly poison w/p labeling it poison. P, not knowing of its deadly qualities, drank some and died. 
a. Negligent act: Selling poison with no label 
b. Court held that where statute/ordinance imposes specific duty to protect/benefit others  if person neglects to perform duty, he is liable for those injuries (to those for whose protection/benefit the duty was imposed)
· Injures must be for those who the statute was designed to prevent AND were proximately caused by the negligence  
c. Hypo: D’s Clerk; properly labels poison, but P transfer to unmarked bottle at home & P’s wife drinks it & dies. If P negligent per se?
· Depends on if statute applies to everyone or just pharmacists. If only to the pharmacist or person selling it, then not liable. 
· Can still be negligent even if not negligent per se for putting poison in unmarked bottle where accessible to someone else who doesn’t know it is poison. 
d. Hypo: Same Osborne facts but P can’t read. 
· Causation is an issue since if person can’t read then they may have drank it even if there was clear labeling, but they could have someone who can read, read it to them. 
· It just words and no skull and bones picture then likely stronger case for negligence per se since someone that can’t read will likely recognize the picture, but depends on language of the statute. 
e. Hypo: P is in drug store and knocks over unlabeled bottle of poison causing injury to her foot from broken glass? 
· No because it is meant to protect from injury on foot for broken glass meant to protect from injuries of ingesting poison. 
· Failure to label was not the cause, the cause was broken glass so even if it was labeled and P knocked it over, it would have broken and injured his foot. 
f. Hypo: Same facts as case but turns out law is invalid because lacked quorum when voted on. 
· Can make the argument that current wisdom to of it and the law on the books. 
g. Hypo: Same facts but law not passed until after P death? 
· Can’t use for negligent per se, but can use as evidence of regular negligence. 
9. Gorris v Scott: D’s sheep were not penned down while being shipped in violation of the Contagious Disease (Animals) Act and they were washed overboard during a storm. The purpose of the act was to prevent the spread/exposure of diseases in sheep and cattle. P tried to sue D for negligence. 
a. Court said the purpose of the law is not to protect P’s investment/punish D for failure to enclose, the purpose is to stop the spread of diseases.  
b. Statutes can have more than one purpose. All purposes are considerable for negligence per se. 
· P’s claim is not any of the purposes of the stature even though it is literally a violation of the statute.  
· Ex: Federal law to lower speed limit from 65 to 55 nationally to save gas. When it is renewed it is discovered this saved lives and brought it up in testimony, thus it gained a second purpose.  
10. There are customary exceptions to negligence per se for things like safety
a. Telda v Ellman: It is customary practice to walk against traffic. P sued D for being hit & D said P contributory negligent for walking with the traffic. There was a statute saying people should walk on the side with traffic going towards them so they can see it. 
· Court said that P isn’t contributory negligent b/c there is a customary exception that negligence per se doesn’t apply when there is less traffic on the other side. 
· Statute was a codification of customary practice to walk on side of oncoming traffic and this custom had the customary exception 
· Court determined that legislature wanted to codify both the practice and the exception 
11. Still need to prove negligence per se elements even if someone violated statute and statute meant to protect against that injury 
a. Martin v Herzog: P killed in car accident after collisions with D’s car. P was driving in violation of statute. P sues for negligence and D sues for contributory negligence. P failed to have lights on in violation of statute that is meant to protect travelers. 
· Causation is an issue. P violated the statute but need to prove that not having the lights was the cause of the accident (if accident would happen even if lights on then no causation)
b. Ex: Speed limit is 25mph. Person is going 28 mph and then hits a kid who darts out of the street. If you would have hit kid even if driving at 25mph then no negligence per se. But maybe still negligent. 
c. Brown v Shyne: D is a chiropractor who had no license to practice medicine, but he presented himself as having a license when he operated on P. P became paralyzed. 
· P was in violation of a statute that was intended to provide against risk of injury by unskilled or careless practitioner
· Unless the injury was caused by careless or lack of skill, then the D’s failure to obtain a license was not connected with the injury 
12. Exceptions to Negligence Per Se – Restatement 3rd Section 15 
a. The violation is reasonable in light of the actor’s childhood, physical disability or physical incapacitation. 
b. The actor exercises reasonable care in attempting to comply with the statute 
c. The actor neither knows nor should have known of the factual circumstances that render the statute applicable 
d. The actor’s violation of the statue issue to confusing way in which the requirement of the statute are presented to the public; or 
e. The actor’s compliance with the statue would involve a greater risk of physical harm to the actor or to others than noncompliance. 
13. Hypo: Statute says that everyone must have front & rear lights when driving a car on the highway. D checks his lights before he leaves they are working, then while driving his rear light goes out and he is hit by a car before he has a chance to discover it. The cause of the accident was the absence of the light. 
a.  D has excuses because he exercised reasonable care in attempting to comply and he neither knew nor should have known 
14. Hypo: Statute says that pedestrian shall not step w/o looking both ways. P is an 8 y/o who steps into the street to chase a ball w/o looking. He causes a car to swerve to avoid hitting him and the driver suffers serious injuries. 
a. There is an excuse for childhood incapacity 
b. But it is possible to find P regularly negligent if reasonable 8 y/o would look both ways 
15. Hypo: Same as hypo above but when driver swerves into left lane he causes accident. Going into left lane violates a statute 
a. Exception b/c the actor’s compliance with the statute would involve a greater risk of physical harm 
16. Hypo: Statute says that shop owner must keep sidewalks in front of their stores free from ice & snow. There is a blizzard for 3 days. Although shopkeeper does all that would be reasonable to remove the snow and ice, some ice remains and P slips. 
a. Excuse for reasonable care in attempting to comply 
17. Hypo: a statute says it is a misdemeanor to carry a loaded gun. B carries one and is attacked by C who wields a knife. During the struggle, B’s gun accidently goes off and injures C.  
a. No exception seems to apply. She went out with a loaded gun. 
18. Hypo: Same as above, but instead she goes to hug friend and the gun goes off during the hug. Does B have a valid excuse if she didn’t know about the law, thought the law was bad, everyone in town carried one? 
a. No still negligence per se. 
F. RES IPSA LOQUITUR (Evidentiary Tool) 
1. “The thing speaks for itself” 
2. Basic Rule: Doctrine is invoked when the P seeks to establish the D’s negligence by circumstantial evidence. 
a. Instead of proving that D committed a specific act of negligence, P argues that the jury should infer negligence from the very fact of the accident or injury 
b. P needs to prove that more likely than not the injury was caused by negligence and more likely than not that D’s act cause the negligence.
c. Reasonable evidence of negligence and that accident arose from negligence 
d. If circumstantial evidence is used then D burden to prove not negligent. 
3. Byrne v Boadle: P was passing along the highway in front of D’s premises when he was struck and badly hurt by a barrel of flour that seemed like it was being lowered from a window above on D’s premises. 
a. Court said that the mere fact that the accident occurred is evidence of negligence. A barrel couldn’t role out of a warehouse without some negligence. 
b. P doesn’t have any info and D had all the info re the accident. 
c. P needs to show more likely than not it was due to D’s negligence and then D shows not negligent.  
4. Requirements of Res Ipsa Loquitor: (Posser Statement) 
a. 1) Event must be the kind which ordinary does not occur in absence of someone’s negligence
b. 2) It must be caused by an agent or instrumentality within the exclusive control of D, and 
c. 3) it must not be due to any voluntary action or contribution on part of P 
d. Ybarra v Spangard: P goes into D hospital for appendectomy by team of doctors and nurses. After surgery P has pain in neck and right arm eventually leading to paralysis. X-ray indicated traumatic origin of neck/arm injury. 
· 1) P had surgery in adnominal area so having pain in neck/shoulder is something that does not occur absent negligence 
· 2)  This is challenging to show since so many different Ds and some are independent contractors and P unconscious when it happened. 
· 3) P is unconscious so can’t be voluntary. 
· Court allows P to group all Ds together even though some part of hostial and some independent doctors and let them all show proof that they weren’t negligence and other D is. 
· If you don’t allow grouping it will be very unfair since P unconscious when it happened and Ds have access to info. If not grouped then encourages conspiracy of the silent
5. Restatement 3rd §17: Res Ipsa Loquitor
a. It may be inferred that the D has been negligent when the accident causing the P’s physical harm is the type of accident that ordinarily happens because of the negligence of the class of actors of which the D is relevant member  
6. Larson v. St. Francis: P was walking on sidewalk next to hotel, was hit by a chair thrown out of a window from the hotel by people celebrating V-J day. 
a. Court said P can’t use res ipsa loquitor b/c hotel guest threw is out so P can’t so more likely than not that D was negligent and more likely than not that negligence caused injury 
b. The hotel does not have exclusive control of its guest or furniture. 
c. Accident could have ordinarily occurred even if D used reasonable care and was free from negligence
7. Hypo: D parks car at top of inclined driveway. He exits car and goes inside home. Car begins to roll and hits a pedestrian causing injury to them. Unclear what D did when he parked his car. 
a.  Yes can use re ispa loquitor. Cars don’t normally roll down w/o negligence. D burden to prove not negligent. 
8. Hypo:  Same facts as above but car doesn’t roll until 4 hours after D parks 
a. No res ispa instruction since unlikely due to D negligence. It is likely that there was an intervening event. 
9. Hypo: Car swerves over center diving line and hits pedestrian on sidewalk? 
a. Maybe if there are no extraordinary conditions like rain that would make it more common. If P proves that is sort of thing that doesn’t usually happen without negligence then burden shifts to D to defend himself and then burden shifts back to P to prove it was negligent.  
10. Hypo: Peter opens up can of tomato soup and heats up the soup. While eating it, he bites down on a nail. 
a. Still has res ipa argument since that is not something that usually happens w/o negligence, but will need to prove D more likely than not acted negligently. The soup was not under exclusive control of D since P opened it up and heated it, during which something could have led to nail getting in there. So tougher for P to show res ipa loquitor 
11. Probability: If the probability that negligence caused the harm is 2/3 it is over 50% so more likely than not, if the probability that negligence belongs to D is 3/5 than also over 50%. 
a. Total probability that D was negligent and caused harm: 
· 2/3 x 3/5 = 6/15 which is 40% so not less likely than not. 
VII. CAUSATION 
A. CAUSE IN FACT 
1. Factual/Actual Cause or But For Cause
2. But for rule: but for D’s tortuous conduct (or P’s negligence in comparative fault), the injury would not have occurred 
a. NY Central RR v Grimstad: P (captain of barge) fell overboard, didn’t know how to swim & drowned. P said D failed to have life preservers/buoys/other appliances for safety on board 
· Trial court found that D was negligent (in not providing safety devices)
· CBA: low cost of getting buoys compared to member falling overboard and drowning
· Custom suggests buoys would be onboard
· Reasonable person would have buoys on board
· Court doesn’t consider assumption of risk/contributory negligence (no facts to show P was negligent in falling overboard)
· But as captain P should have known boat didn’t have safety measures and knew he couldn’t swim  might have assumed the risk (but you don’t assume the risk of death) 
· 2nd Cir. Says that no evidence that even if P’s wife got there in time, she could have thrown the life buoy directly to him, been successful in saving him, etc. No causation. 
3. Restatement 3rd §36 Factual Cause: tortuous conduct is a factual cause of harm when the harm would not have occurred absent the conduct 
4. If you have a negligent act that increases the risk and the risk occurs, then the burden shifts to D that the negligent act was not cause. 
a. Zuchowicz v US: P was negligently prescribed drug by navy hospital that’s was 2x more the normal (& FDA standard) dosage (med mal standard is custom). P took it and quickly started having symptoms of pulmonary hypertension & diagnosed with it. Then became pregnant and died month after childbirth. 
· D said that is a side effect and P proved drug was the cause but didn’t prove the overdose itself was the cause. D said P failed to prove that if P got correct dosage then wouldn’t get diagnosis. 
· Court said that trier of fact could believe expert that overdose was the cause since she was healthy before and symptoms occurred quickly
· Court said D needs to prove that overdose is not the cause 
5. Lost chance of survival: Herskovits v Group Health: P had lunch cancer with less than 50% chance of survival. D negligently did not diagnose the ling cancer causing a delay in diagnosis that reduced P chance of survival by 14%. Everyone agreed that missed diagnosis was negligent.  
a. D argued that P was more likely than not to die anyway so can’t be liable since would die anyway 
b. Court said he could recover for expenses to the delay in diagnosis (like more aggressive or expensive treatment) 
c. Court wouldn’t let P recover for lost 14% chance survival
d. Concurrence says that will allow P to recover the 14% reduction. So you get 14% of the person’s value of life. Lost chance is the percentage you get. (Restatement & ALI rule) 
e. Dissent says if most likely than not to die than no recovery at all. 
f. Value of life is approx. 7 mil give or take depending on age and potential earnings 
6. MULTIPLE POSSIBLE CAUSES
a. Kingston v Chicago & NW: NE fire started by D train and NW fire started by unknown person. Fires joined north of P’s property. Both fired burned P property. 
· But for test doesn’t work here since but for D fire the other fire would still burn down P land 
· Court says that multiple Ds can be jointly liable. Since don’t know who started NW fire, D needs to pay full damages and D can find other fire starter for contribution. (Better policy to put burden on D to find other Ds and not innocent P). 
· If NW fire was started by natural cause then we cant hold nature liable. Or if fire was started by person but not negligent then can’t group D together. Only when all people negligently started a fire can we group them together and hold one responsible. Court says that more likely than not NW fire negligently started so ca group together (really a legal fiction) 
b. Hypo: What if Fire A gets to P property 5 minutes before fire B. 
· If B comes by and burns additional things than B is liable for additional damage. 
· If nothing is left by the time B fires comes than only A is liable. 
c. Hypo: Bob & Alex neg riding motorcycles on horse trial. P is on a hoarse. 2 Motorcycles ride past on either side of P and the noise causes the horse to bolt and P suffer injuries and sues. Who can be sued? 
· Both. Sort of like the sound joined together like the fire. We are not sure if one motor alone would cause the horse to bolt. 
d. Restatement 3rd Multiple Sufficient Causes: If multiple acts occur, each of which under factual cause test alone would have been a factual cause of the physical harm at the same time in the absence of the other act(s), each act is regarded as a factual cause of the harm. 
e. Concert of action: is when Ds are all working together. It is a way to group Ds together. 
f. Restatement 3rd Factual Cause Burden of Proof: 
· (a) Subject to subsection (b), P has the burden to prove that the D’s tortuous conduct was a factual cause of the P’s physical harm
· (b) When the P sues all multiple actors and process that each engaged in tortuous conduct that exposed P to a risk of physical harm that the tortious conduct of one or more of them caused by the P’s harm but the P cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both production and persuasion, on factual causation is shifted to the D. 
7. ALTERNATIVE CAUSES
a. Summers v Tice: Both D’s shot at P direct and one hit P in eye and other hit P in lip. Eye injury was serious and P didn’t know which shot him in the eye. Ds not working together 
· Court lets Ds be grouped together and then D burden to figure out which is liable. 
· If court didn’t hold both Ds accountable  innocent P would have no recovery
· P is innocent – Ds both liable and if one can show they weren’t responsible  liability falls on the other
b. If one D negligent and the other is not then it doesn’t come out the same way. Since one not negligent and both did the act, P needs to prove which actor caused the harm. If P cant then no recovery. 
c. If 3rd D then harder to apply Summers v Tice since now all 3 on their own are not more likely than not. 
8. MARKET SHARE LIABILITY 
a. Snidell v Abbot Labs (Cal. 1980): D had some ads encouraging women take DES drug to decrease miscarriage, company already knew it actually increased chance. It also increased risk of aggressive form of cancer and birth defects. About 5 to 10 mil exposed to DES and given from 1938 to 1971 and a long time to not stop it. And then FDA took off market. People got aggressive form of cancer and clear DES caused it, clear it was negligence 
· Issue was that women who got aggressive cancer from mothers that took it didn’t know which manufacturer since 100 of seller
· Like summers v tice extended where likely hood of each D fall far below 50% chance 
· Court decided that market share liability would apply here so can group Ds together and they pay their national market share
· Ex: is a D shared 40% of market than only liable for that share. 
b. Market Share Liability Elements 
· 1) All the named Ds are the potential tortfeasors (In Snidell all sold DES in that area and would be found neg for having sold or manufactured it) 
· 2) Alleged products of all tortfeasors are fungible (i.e. share same properties materially identical) 
· 3) Plaintiff, through no fault of her own, cannot identify which D caused the injury 
· 4) Plaintiff brings in as defendant those representing a substantial (can be less than 70%, not clear need to majority) market share 
c. Hypo: One manufacturer sold DES in pink oval pill and they were only sold them in that way. If mom says all she remembers is the pink oval 
· Here you know which D it is an go after them.
d. Hypo: What if mom says doesn’t remember which company and Manufacturer of pink pill only. Mom says def. not pink I would have remembered pink. Since they only sold a pink pill they have no market share liability. 
e. Some Ds got out if only sold on east coast and case for pill taken in CA. NY court says we don’t care you were neg. to someone 
9. Alternative Causation Standards: 
a. California Substantial factor: D act is a substantial factor in brining about harm 
b. Restatement 2nd of Torts: denoting the fact that the D’s conduct has such an effect in producing the harm as to lead reasonable men to regard it as a cause, using that word in the popular sense, in which there are always lurks the idea of responsibility.
10. Factual Cause Summary:
a. Negligent act was the necessary (but-for) cause of harm
b. Negligent act was sufficient to cause harm (or there were multiple causes in which either act is sufficient to cause the harm – Kingston)
c. Alternative causes: 
· Legal fudge where one or another act was cause of harm (questionable where there are more than two Ds)
d. Substantial factor test (CA)
e. Joint and several liability – full recovery permitted from all Ds regardless of percentage blame
· Availability of contribution between Ds. Several Liability only responsible for %
f. Market share liability – legal fiction where no proof that D was cause. Liability based on national market share. 
B. PROXIMATE CAUSE aka Legal Cause 
1. As a matter of policy, liability is not extended past the first burned building during a fire. 
a. Ryan v NY RR: Ds carelessly managed one of their engines & set fire to woodshed where it was stored. P’s house 150 ft. away, caught fire from sparks & burned. Other houses also burned by fire spreading
· Court holds that D is liable for the proximate results/consequences of his acts, but not the remote consequences
· Proximate = when the result is anticipated and foreseeable
· Court says the destruction of neighboring buildings is not the natural and expected result (expect in reality it is) 
· D has no control over accidental circumstances  not responsible for them. Damages here were remote (not immediate result of D’s negligence)
· Extending liability would create liability against which no private fortune could pay  homeowners should get insurance 
2. Tests for Proximate Cause
a. Directness test (In re Polemis) 
· Close in time and space.
· Direct unbroken change between negligent act & harm that occurred. 
b. Forseeability Test 
· Foreseeable Plaintiff (Palsgraf) 
· Foreseeable Harm (Wagon Mound) 
· Harm occurs is foreseeable
· Extent of harm v type of harm we expect
c. Risk Test (Restatement 3rd) 
· §29 Limitation on Liability for Tortious Conduct: An actor not liable for harm different from the harms whose risks made the actor’s conduct tortious 
· Usually most narrow test
3. In re Polemis: (Minority) Owners of vessel sued for damage to it when D’s servants dropped plank that fell into hole, caused small spark and explosion since filled with gas. Ds didn’t know there was gas and explosion set fire to ship & destroyed it 
a. D negligent act of dropping the plank. 
b. No dispute that falling plank is actual cause of ship’s destruction, but issue is whether D should be liable for damage despite the fact that explosion was not foreseeable
c. Court doesn’t adopt foreseeability test – only matters if negligence is the direct cause of harm (directly related to harm)
d. P would have lost under foreseeability test, but wins under directness test
4. Palsgraf v Long Island RR: P attempted to hop on moving train and 2 D employees tried to help him on (one pushing him in & other pulling). Their acts caused a packet he was holding to be dislodged which contained fireworks and exploded. The tremble caused scale to fall off train and hit P. (Note in case that stampede of ppl running may have been real cause) 
a. Door was also left open that may have encouraged P to hop on
b. Actual cause wad helping and D had a duty to passenger as common carrier. D acts may have been unreasonable but to the person trying to hop on, not to P that was standing far away on platform  
c. P w as outside the zone of danger. It was not foreseeable 
5. Wagon Mound 1: Ds carelessly discharged oil into Sydney harbor. Wind and tide carried oil to P’s wharf; P’s supervisor made inquiries, found oil was not flammable so resumed welding work. Two days later, wharf destroyed from fire by spark that hit oil. 
a. Maybe foreseeable that oil would harm wharf, but fire not foreseeable (type of harm)
b. P could have introduced evidence that fire was foreseeable (but then Ps would lose – contributory negligence by continuing to work)
6. Wagon Mound 2: Sam facts as Wagon Mound 1 but the P was owner of 2 ships in the wharf. P here claimed that the fire was foreseeable and burning ships were foreseeable harm. P here won (was able to claim forseeability since no contributory negligence issue) 
7. Daughty v Tunner: foreseeable P but not harm. Lamp fell into a vat and then exploded. That harm was not foreseeable. We expect a splash not an explosion
8. Richard, a hunter, finishes his day in the woods and stops at a friend’s house while walking home. His friend’s 9 y/o daughter greet Richard who hands his loaded shotgun to her as he enters the house. Kim drops the shotgun which lands on her toe breaking it.  
a. It is unreasonable to give 9 y/o gun 
b. It is the actual cause 
c. It is the direct cause of harm – directness test 
d. Forseeability Test  - Foreseeable P and foreseeable that P will be harm but not foreseeable that will break toe, it is usually foreseeable that P would accidently get shot
e. Risk test: Maybe not. The risk of giving a 9 y/o a gun is that it may go off not break a toe. 
9. Intervening Act by 3rd Parties: 
a. May relieve D from liability. 
b. Causation is a chain and this is when something comes along to break the chain. 
c. Biggest question is, if the intervening act foreseeable 
d. Ex: On Century City blvd on route to the airport and drunk driver hit phone booth on very busy intersection. P tried to get out but the door stuck 
· It was determined that drunk driver hitting phone booth at busy city intersection was foreseeable 
· But there are limited on forseeability 
e. Hypo: suppose D negligently hits P while speeding in sports car. P is injured and taken to a hospital where a doctor negligent operated on her. Is Dan liable for additional or greater severity of her injures caused by the doctor’s negligence. 
· Normal negligence from doctors is foreseebale so D is on the hook for med mal in treatment of the injury he caused. 
· Med mal is not uncommon and negligence does not usually break the chain. 
· Intentional torts and criminal acts are likely to break the chain
f. Hypo: Supposed gas truck owned by D negligently spills gas on street. A who is unaware of gas tosses match after lighting a cig and it ignites severely burning P 
· People commonly flick matches while lighting cigarettes. It’s unreasonably especially if gas around but D should realize it is foreseeable & does not break causation chain
· What if A sees P who A wants to injure. A throws match deliberately with purpose of injuring P. This is an intentional tort so it does break the chain
VIII. AFFIRMATIVE DEFENSES 
A.  CONTRIBUTORY NEGLIGENCE 
1. P is running an unreasonable risk of harm to himself 
2. Rule: P’s negligence could affect the amount of recovery 
3. Traditional rules (minority): P’s negligence could bar recovery. OR Plaintiff’s negligence could be irrelevant to the issue of her recovery. 
4. Butterfield v Forrester: D closed the road by putting a pole across road to make repairs at home. P left a pub and rode horse very fast. P either didn’t see the pole or failed to stop in time, crashed into it, fell, and got injured. Pole was visible from 100 yards and if they rode smaller would have been visible 
a. Court was found P to be negligent for riding horse to fast. D was also negligent for putting pole in the street. 
b. Judge Ellenborough: Says that just because one person is negligent doesn’t mean other people can behave unreasonable which is why we have contributory negligence  
5. D has the burden to establish contributory negligence by proving same prima facie case of normal negligence but for P 
a. Gyerman v U.S. Lines Co.: P is a longshoreman who was unloading fishmeal onto pallets. The fishmeal is supposed to be stacked a certain way since it easily tears. The fishmeal was improperly stacked and P injured when it fell off forklift. P complained to a supervisor but per the union contract he was supposed to complain to another supervisor. Supervisor he complained too didn’t do anything and P went back to work 
· D argued for contributory negligence since after complaint P went back to work 
· Court said no proof that if P complained that it would have made a difference. No history of taking safety measures and the only plan was to get extra guys to help. 
6. Exceptions: Beems v Chicago Rock Island & Peoria RR: P worked as a brakeman for D. P was trying to uncouple 2 cars on an engine that was moving at abnormally fast rate. P gave signal to D to check the speed but the signal was ignored. P foot got caught in railroad tracks and was run over and killed by D engine. 
a. Even though P engaging in unsafe activity D is still liable. D needs to prove that P acted unreasonably and P was acting reasonably here.  
7. Restatement §480: Last Clear Chance – Inattentive Plaintiff 
a. A p, who by the exercise of reasonable vigilance could discoverer created by the D’s negligence in time to avoid the harm to him, can recover if, but only if the D: 
· Knows of the P’s situation, and 
· Realizes or has reason to realize that the P is inattentive & therefore unlikely to discover his peril in time to avoid the harm and 
· Thereafter is negligent in failing to utilize with reasonable care & competence his then existing opportunity to avoid the harm 
8.  Fuller v Illinois: P was crossing train tracks on his horse wagon. P began to cross without looking both ways and he didn’t notice the train coming. The train was going faster than normal since it was running late. P was in plain view 600 ft and D didn’t blow whistle until 20 seconds away. Court said D liable even though P should have looked before crossing because last clear opportunity to avoid an accident and D failed to do so. 
9. Hypo: D drives negligently and rear ends P who is not wearing a seat belt and P flies through the windshield and is severely injured. D asserts defense of contributory negligence 
a. Need to prove all elements of negligence for P not wearing a seatbelt. Look at custom to see if everyone wears seatbelt. If in parking lot driving 10 mph the more reasonable to not have seatbelt on. 
10. Traditional Contributory Negligence Not as Extreme as One Might Think
a. Defendants need to prove negligence case (e.g. unreasonable act by Plaintiff (see Beems) and causation (Gyerman))
b. Emergency Doctrine (goes to reasonableness but also life-saving, e.g. Eckert)
c. Last Clear Chance
B. COMPARATIVE FAULT 
1. Pure comparative negligence = apportion fault between the parties
a. Ex. if P is 90% responsible for harm, he can still sue D for 10%
2. Modified comparative negligence = more than 50% responsible becomes complete contributory negligence
a. if plaintiff’s fault is greater than 50%, contributory negligence is complete defense (bars P’s recover)
b. ex. P is 51% responsible, D has complete defense of contributory negligence, and P cannot recover for D’s 49% negligence
3. Hypo: A suffers $20,000 in damages B suffers $30,000. A 40% at fault, B 60% at fault 
a. Traditional Contributory negligence A doesn’t recover since also negligent. 
b. Pure: A gets 60% of damages. B gets 40% of damages since more at fault than A 
· A gets $12,000 from B 
· B gets 40% of 30k which is $12,000 so they pay out same amount they take in b/c of damages. 
c. Modified:  only A recovers 60% amount since A 40% neg. (under 50%) and B is over 50% neg. so B gets nothing and has to pay. 
4. Policy: can have situation where A is 10% negligence and B is 90% negligent and B has massive damages so the 10% A has to pay will make A pay way more than damages A suffer. Legislatures think this is crazy and often place the 50% negligence cap as a bar to recovery for this reason. Courts tend to apply strict pure comparative fault and make A pay the 10%
5. Li v Yellow Cab: P was driving and attempted to cross three lanes of oncoming traffic to enter a service station. At the same time, a car operated by D cab company was traveling at an excessive speed and ran a yellow light just before striking P’s car.
a. Since both negligent, liability assessed in direct proportion to the fault 
C. ASSUMPTION OF RISK
1. General Idea: P appreciated the risk but undertook the activity anyway. 
2. Traditional Assumption of Risk:
a. P has specific knowledge of risk 
b. P appreciated the nature of the risk 
c. P voluntarily proceeded 
d. [Restatement add a willingness by P to accept responsibility for risk, tried to address potential inequities by Lawson] 
3. Explicit Assumption of Risk: largely governed by contract law. You expressly agree to assume the risk of anything that might befall you when you do this activity. Similar to explicit consent. 
4. Implied Assumption of Risk: where most tort litigation is found
a. Primary – No duty to protect P from the inherent risks of an activity. 
b. Secondary – D owes a duty to P but P knowingly encounters a risk of injury caused by D’s breach of that duty. In traditional Jurisdiction then no liability. If in comparative fault jurisdiction go on to last step of analysis below:  
· Reasonable P (judged by 3 factors) 
· Did P know about the risk, appreciated the nature of the risk and voluntarily proceed anyway
· If no, then didn’t assume risk. Doesn’t affect recovery  
· Unreasonable P –
· If yes to traditional factors above then P unreasonably encountered known risk, bar to recovery  
5. Lamson v American Axe: P worked for many years painting hatchets. One year before accident, new rack installed where hatchets dried after painting. They were less safe and P complained that they were less safe to supervisor. P told to work with new racks or quit so P continued using them. Hatchet fell off one and P was injured. 
a. D was negligent since employer has duty to provide safe work conditions to employers and he breached duty by having racks and refusing to do anything re the lack of safety and that caused the hatchet to fall & harm P. 
b. Court said that although D is negligent, that P knew better than anyone about the risk of using these racks so P assumed the risk by continuing to work with the new racks. 
c. An employer who understands the risk of employment but continues working anyway does not have a cause of action for negligence against his employer is a risked injury occurs. 
6. Murphy v Steeplechase Amusement Co.: P injured himself when he and his wife stepped on “The Flopper” – attraction as Coney Island where moving belt goes upward, padded, intended to make people lose their balance and fall 
a. P’s negligence claims: belt dangerous to life and limb, stops and starts violently/suddenly, not properly equipped to prevent injury, operated at fast and dangerous speed, not supplied with proper railing
b. BUT court finds that P assumed the risk
c. P saw what the ride looked like while standing in line, saw how it worked, saw other people falling  can’t later complain about injury from falling (that’s what the ride is intended to do)
d. P may have had claim if there was an unpadded pole/post that caused an injury (would probably be considered unreasonable)
e. Ps can only assume risks they know about  if P didn’t know poles were unpadded, might not have assumed that risk
7. Inherent risk of activity: the sort of thing you can’t make safer. 
a. Ex: moguls (bumps) on ski slope – falling/injury while going over a mogul is an inherent risk of skiing. 
· Could have claim if there was hazardous debris within the moguls (not reasonable, not something reasonable person would expect, hidden danger  not a risk assumed. 
8. Hypo: At Dodgers game you sit in stand along 1st base line. You are hit in the head with a foul ball & you sue. 
a. You assume the risk. Foul balls are common occurrence in baseball 
b. In golf, you also assume risk of being hit in the heed with ball since it is an inherent risk of golf – primary 
9. Hypo: What if you sat behind plate where net erected to protect against such balls but there was a hole in it and ball went through the whole and hit you in the head.
a. No assumption of risk since net is there to protect from that 
b. What is you saw the hole? Maybe assumed risk depends on if you saw ball go through before or if you had notified someone and asked to move your seat. 
10. Firefighter Rule: Fire fighters (and Police officers) cannot recover injuries sustained by negligently started fires when they are on duty or when they have identified themselves as a fire fighter (or police officer) 
a. If police officer is off duty and then steps into a situation and identifies him as a police officer then he is barred by the firefighter rule 
b. If firefighter is injured while putting out a fire started intentionally (intentional tort) then he can recover even though acting within the scope of his job. Only barred by negligent fires  
11. Assumption of Risk in Context of Comparative Fault 
a. Knight v Jewett: P & D playing touch football. P claims she warned D not to play so rough (disputed) and D didn’t listen but P thought he acknowledged the statement. P finger amputated by injury from D.  
· No battery claim since no purpose or knowledge to a substantial certainty. 
· D negligent since has duty to act reasonably and didn’t, and that caused the injury. 
· P also assumed the risk since risk of people acting negligently and she saw D acting negligently including after she said something and she continued to play (doesn’t matter to court) 
· Court says that inherent risk of touch football is people will behave negligently 
· Primary assumption of risk 
b. Kahn v East Side Union High: P was 14 yr old swimmer and dove into shallow end per coach instruction even though expressed not comfortable doing it. P broke her beck. P sued for negligence since coach provided with inadequate instructions & inadequate supervisions 
· Court said coach had a general duty to swimmers but not a specific duty to P (for policy reasons since you want coaches to be able to push athletes.) a 
· Court extended knight rule here. Amateur sports & coaches no held to reasonable standard or care. 
12. If faced with assumption of risk in exam in comparative fault jurisdiction, go through fault chart.  
a. Once you go through the assumption of risk flow chart, then if in implied secondary and it was reasonable, doesn’t affect recovery. 
b. If it was unreasonable then it reduces recovery. 
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I. Strict liability requires an act
A. Without act – P must show negligence (and affirmative duty)
II. Rule: D acted voluntarily and it caused harm. 
A. Do not need to show culpability 
III. Rylands v Fletcher: P owned and operated a mine one leased land nearby where D constructed a reservoir on leased land. Due to some negligence by independent contractors, water escaped reservoir, to abandon shift mines (that P did not know about), and onto P’s mines, flooding P’s property. Court says that D is still liable because anyone who brings/accumulated on his land anything which if it should escape would cause damage does so at his peril.
A. D is strictly liable for the damage water from the reservoir causes when it escapes.
IV. Strict Liability for non-natural use of land
A. Natural v. non-natural uses:
B. Something naturally forms and causes damage  no liability
C. Something manmade causes damage  liability
V. VICARIOS LIABILTIY 
A. Rule: Employers are strictly liable for the actions of their employee’s negligence 
B. Need to show that employee negligent for vicarious liability and then once that is established the employee was negligent, then employer is strictly liable for the employee’s negligence  
C. Rule: No strict liability for independent contractor 
D. Frolic & Detour: exception for employer not liable for employee negligence when the employee was on a frolic and detour. 
1. Ex: If fed ex employee stops at a bar in the middle of the day, has a few rounds and plays a few games. During the time at the bar the employee commits a tort and P sues fed ex. Fed ex not liable b/c employee was on a frolic and detour 
2. Employers liable when employees do something outside the scope of their employment 
3. Employers are not strictly liable for intentional torts by employees, unless they know or had reason to know employee was likely to commit intentional tort. 
VI. FIRE
A. Strict liability for a subset of fires 
B. Rule: Strict liability for fires intentionally started & unintentionally spread
C. If intentionally started and intentionally spread then it is intentional tort
D. Ex: if you are doing a control burn to prevent forest fires and then it spreads and burns down houses then you can be reasonably in intentionally burning and trying to control it, but you are strictly liable for the damage it caused 
VII. ANIMALS
A. LIVESTOCK
1. Traditional Rule: you are on the hook for your trespassing cattle and for other animals that are likely to wander and cause havoc on others like horse, sheep, and chickens 
2. Altered Rule in Western States: Cattle were allowed to freely roam and if you wanted to keep other’s people cattle out then you had to fence in your land to keep them out 
3. In some jurisdictions domesticated chicken and pig are no longer considered livestock
4. Jurisdictional split between traditional and altered rules.  
B. DOMESTICATED PETS/TAME ANIMALS
1. Usually dogs & cats 
2. Common law rule: if your dog is to have a dangerous propensity and especially if they have bitten someone then strict liability applied. If not known to have dangerous propensity then negligence applies 
3. Gherts v Bateen: P asked to pet D’s dog and D said yes. P is severely injured when dog bites P in the face. P sued for strict liability and negligence. Court rejects strict liability. Court says D dog not known to have a violent propensity and the breed, St. Bernard, is not a breed presumed to be violent (like a pitbull). Court says up to legislature to make it strict liability. 
a. P can establish negligence by showing 
· D failed to adequately restrain dog
· Didn’t take dog out of cage/car
· D should have known P would carry scent of her own dog
4. Common Law Altered by Statute:
a. CA has a statute for dog owners. Owners strictly liable for damages suffered by any person in public place or lawfully present in private (i.e. if a burglar gets bit he can’t sue), regardless of former viciousness or known viciousness
· Exception for government agency using a dog in military or police work if the bite occurs while dog was defending itself from annoying, harassing or provoking act or assisting the employee of the agency in that work 
5. Traditional Common Law Altered by Jurisdictional Common Law
a. Some jurisdictions have altered the traditional rule for domesticated animals through common law 
b. Ex: South Dakota courts adopted only a negligence rule 
C. WILD ANIMALS
1. Need to consider if they are ferocious by nature of not.
2. If they are ferocious by nature then it is strict liability 
a. Ex: lion ferocious so strict liability
3. If they are not ferocious by nature then negligence standard 
a. Ex: Deer & turtle not ferocious (but some turtles are snapping turtle) 
b. Koalas- argument for ferocious & not ferocious 
4. Zoo Exception: most jurisdictions do not impose strict liability on zoos and only impose a negligence standard for policy reasons 
a. We want to encourage zoos 
b. Ex: San Diego Zoo Safari Ride – patron assume the risk 
D. ULTRAHAZARDOUS OR ABNORMALLY DANGEROUS BEHAVIOR
1. Spano v Perini Corp: D was demolishing a building to make tunnels in NYC and using dynamite to blast it per the custom at that time. The blasting caused damage to P’s auto garage. 
a. Court said strict liability 
b. One who engages in blasting must assume responsibility and be liable w/o fault for any injury he causes to neighboring property 
c. Blasting involves a substantial risk of harm no matter the degree of care exercised. Person who engages in such an activity assumes the responsibility therefore. 
2. Policy considerations: 
a. Right to enjoy property w/o intrusion outweighs right to use your property how you want it. 
b. If something is that dangerous then you want people to think if they should really be doing that want to encourage a shift to a better method 
c. In blasting, P unlikely to get any evidence since it was blown up
d. Don’t want to fully ban activity since there is some benefit despite the risk 
3. Restatement 1st Ultrahazardous: ultra hazardous if: 
a. Necessarily involves a risk of serious harm to the person, land or chattels of others which cannot be eliminated by the exercise of the utmost care and 
b. Is not a matter of common usage 
4. Restatement 2nd Abnormally Dangerous Activity General Principle 
a. One who carried on abnormally dangerous activity is subject to liability for harm to the person, land or chattels or another resulting from the activity, although he has exercised the utmost care to prevent the harm 
b. This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous 
5. Restatement 2nd Abnormally Dangerous Activities: in determining whether the activity is abnormally dangerous, the consider factors
a.  The existence of a high degree of risk of some harm to the person, land or chattel of others 
b. Likelihood that the harm that results from it will be great 
c. Inability to eliminate the risk by the exercise of reasonable care
d.  Extent to which the activity is not a matter of common usage 
e. Inappropriateness of the activity to the place where it is carried on and  
f. Extent to which its value to the community is outweighed by the dangerous attributes 
g. (A-E are really the same as the 1st restatement and E-F are novel & add a cost benefit analysis let you consider care & appropriateness) 
6. Hypo: Spano under R2d can be characterized as: Can say inappropriate to blast in Manhattan. Can make an argument on either side for F. There is a value to the community because  it is easy and quick way to demolish and won’t take months of noise in neighborhood. Tunnels being built are a value to community, but neighbors may say that they get no benefit. 
7. Restatement 3rd Abnormally Dangerous Activities 
a. A D who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity 
b. An activity is abnormally dangerous if
· The activity creates a foreseeable & highly significant risk of physical harm even when reasonable care is exercised by all actors AND
· The activity is not one of common usage 
8. American Cynamid Co: D is manufacturer of chemicals & loaded chemicals on railroad heading to NJ. In Indiana there was a line switch and P noticed container was leaking. P not sure how much leaked and how dangerous it was so had to evacuate part of Chicago. Chicago RR had to pay $1mil in damaged and sued D. Chemical is flammable, dangerous, & could be carcinogenic. P had negligence re shipping container and strict liability claim for abnormally dangerous activity of making the chemical and transporting it.
a. Court uses R2d factors. Court used hot air balloon example for strict liability. Hot air balloon risk was great, harm that would ensue was great, can’t be prevented by exercise of reasonable care, not common usage, inappropriate to do in NYC, and value to community of recreational ballooning is not outweighed by the risk
b. Court said here, transport of chemicals to urban centers is much more of a value to the community since we want and need them transported. Also b/c of negligence claim, the activity could be made safer by exercising reasonable care, and railroads are in that area so appropriate so maybe not appropriate to have residential area there. 
c. If Under R3d: Transporting chemicals are not commonly undertaken by people but there is frequent transportation of materials. It seems as if they exercised reasonable care it would be made significantly safer. If they can make tank not leak at all then there is no foreseeable
E. Abnormally Dangerous?
1. Reservoirs/dams
a. Not as common as driving (not many people have them on their property)
b. Reciprocal risk: are you exposing others to the same level of risk they are exposing you to?
· Not really exposing ourselves to same risks
c. Not many people have reservoirs  maybe not common usage
d. Very valuable/useful activity (provides water and electricity)
e. Variations between jurisdictions (strict liability/negligence)  jurisdictional split
2. Fireworks
a. High degree of risk, but you can exercise reasonable care
b. Likelihood that accidents will occur relatively high
c. May be common usage in some areas (but not in others where fireworks are banned)
d. Maybe a high value to the community (provides entertainment, used to celebrate national holidays, etc.)
VIII. MAIN DEFENSES TO STRICT LIABILITY 
A. Attack Prima Facie Case 
1. Including causation 
2. Actual cause 
3. Proximate cause 
a. For abnormally dangerous activities, the proximate cause needs to be because of the reason blasting is abnormally dangerous. 
b. Madesen v East Jordan: P has mink farm. After blasting, mom minks ate baby minks. P wants strict liability but the reason blasting is abnormally dangerous is because of physical harm to humans and property not that it will make mom minks eat their babies. Can try for a negligence claim and now that D know about this cause, if D does it again then there is a stronger negligence case. 
4. Contributory negligence? – largely not a defense
5. Intervening causes: Tends to be more favorable to P. Usually 3rd party negligence or recklessness does not sever the chain in strict liability but intentional torts usually will sever causation. 
6. Assumption of Risk 
a. Ex: If you ask to pet someone’s tiger & get injured then you assumed risk 
b. If you work at a zoo and get bitten by animal while training it, you have primary assumption of risk. 
B. Hypo: bug killer is an exterminator hired to fumigate a local apartment building (abnormally dangerous strict liability). They seal off the building in non neg. way bit turns out tent they use has a defect and fumigation goes to neighboring units – strict liability they are liable 
1. If exterminate is backing up the van and hits person walking by, this is negligence not strict liability since getting hit by a truck is not what makes fumigation dangerous	
2. C is walking C waling by and pesticide flammable and C throws match in area negligently to cause explosion which injures P then still strict liability and 3rd party act doesn’t break it
3. What if C intentionally throws match in the flammable pesticide. Can break the chain
4. What If C neg. throws match and it injured himself can C sue? Yes but some contributory neg.
5. What if C want to check out apartment to rent it sees signs from bug killers not to enter but does so anyway and gets sick and sues. Clear case of assumption of risk which may reduce recovery and in some jurisdictions may bar recover 
6. What if one of bug killers employer who set up bomb failed to leave in time and gets injured can he sue under strict liability
a. Can sue for neg. but may have defense he may have contributory neg. 
b. Strict Liability would apply here a complete defense of assumption of risk primary implied assumption of risk it is an inherent risk of exposure to pesticide by being an exterminator 
IX. PRODUCT’S LIABILITY 
A. MANUFACTURING DEFECTS 
1. Escola v Coca Cola: P was stacking coke bottles into a machine and while stacking coke bottle the bottle exploded in her hand causing serious injuries. This was a manufacturing defect with the coke bottles so she had strict liability. 
2. Pouncey v Ford: Radiator fan broke off in ford car and blade struck P in the face permanently disfiguring him. P said that a manufacturing defect since there was a number of metal impurities that weakened fan that broke off and hit him. Court said that circumstantial evidence is enough in manufacturing defect that something went wrong that that manufacturer didn’t intend . Evidence that D product deviated from norm design is enough to show
3. Restatement 3rd Manufacturing Defect
a. A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in deign, or is defective because of inadequate instructions or warnings. A product 
· (a) contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation & marketing of the product 
4. Speller v Sears, Roebuck & Co: Fire destroyed home & it began in the kitchen. P & expert says fire started from the fridge and D says started from the stove. No evidence of defect since it is all burned. If jury finds expert test is enough to determine that fire started with fridge then there is a presumption of manufacturing defect. 
5. Policy Consideration: 
a. Evidentiary challenges for P & D has best access to info re defect
b. Loss spreading – rather than innocent P bearing costs and coca cola can pay and then spread costs over consumers. 
c. Fairness- coca cola is selling unsafe product and consumers helpless in this situation fair that they pay 
d. Utilitarian – creates incentives for companies to be safe. 
6. Restatement 3rd Products Liability Circumstantial Evidence
a. (1) It may be inferred that the harm sustained by the P was caused by a product defect existing at the time of sale or distribution, without proof of specific defect, when the incident that harmed the P 
· (a) was of a kind that ordinarily occurs as a result of product defect AND
· (b) was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution 
7. Hypo: L purchases a new car and drives it for 1000 mile and one day she stopped on red light and she leans back to rest on seat & the seat collapses backwards causing L to hit acceleration and hit another care causing injured Does she have to establish whether there is a manufacturing defect or a design defect 
a. Not the sort of thing that usually occurs (nothing in fact pattern that something else is the reason like replacing the seats). Only thing that could cause this is a defect. So presumption is defect.
8. Hypo: Same facts but instead occurred when L hit in rear end by driver going 40 mph. 
a. Issue re other causes. Here the collision could have been a cause but if you can bring evidence that this doesn’t happen when people rear ended at 40 mph then there is a defect 
B. DESIGN DEFECTS 
1. Circumstantial evidence rule applies here too. 
2. Common Law Exceptions to Product’s liability 
a. No defect if problem is open & obvious 
b. No defect if product caused injury when not used for an intended use (product misuse) 
c. No defect if product was altered by consumer (product misuse)
3. VW v Young: Based on design of the car the seat was unreasonably likely to come unhinged in a crash. P in accident and seat unhinged and P went flying out and died. 
a. D says no design defect b/c intended use of car is to drive safely. Says they cant make care absolutely safe.
b. But crashed in general are highly foreseeable 
c. Because of the highly foreseeable nature of a crash, court interprets boards the intended use of a car and an intended use is to be protected during car crash. 
d. Rule: Car manufacturer liable for design defect which they could have reasonably foreseen would cause/enhance injuries on impact which not patent/obvious to the user & which in fact leads to or enhances the injured in a car collision 
4. Ex: Convertibles are meant to not have a roof so if you drive a convertible and then it flips over and you injury head you cant sue for a design defect because there was no roof. 
a. Subcompact cars are also not as safe. Safeness of cars is determined within categories. 
5. Design Defects Test 
a. Reasonable (Consumer) Expectations Test 
b. Alternative Designs Test 
c. Hybrid Test
6. (Reasonable) Consumer Expectation Test: A product is defective in deign if product fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. 
a. Barker v Lull Engineering – P using high lift loader on uneven ground in construction site and it tips over causing injuries. D says that it was intended to be used on even ground, but highly foreseeable that would be on uneven ground since used on construction sites. 
· Rule: A product is defective in design either (1) if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner or (2) if in light of the relevant factors…the benefits of the challenged deigns do not outweigh the risk of danger inherent in such design 
· Risk Utility Analysis: to find that the risk of danger inherent in the challenged designed outweighs the benefits of such design, a jury should consider: 
· gravity of danger posed by challenged design
· likelihood that such danger would occur
· financial cost of improved design
· adverse consequences to the product and consumer that would result from alternative design
· Possible design defects are not having seat belt or roll bars or auto lock. So then need to look at alternative design & costs. Like it seat belt & roll bar would make it more of less safe in event it tips over. Court remanded for this. 
· P may be contributory negligent since seem like he didn’t have much training 
7. Restatement 3rd Products Liability §2 – Alternate Design Test 
a. A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design and the omission of the alternative design renders the product not reasonably safe 
8. Restatement 3rd Factors for Determining Reasonableness of Alternate Design 
a. Magnitude/probability of foreseeable risks of harm
b. Instructions and warnings accompanying product
c. Nature and strength of consumer expectations regarding product (including expectations from product portrayal and marketing)
d. Relative advantages and disadvantages of product as designed AND as alternatively could have been designed
e. Likely effects of alternative design on production costs
· Effects of alternative design on product longevity, maintenance, repair, aesthetics and range of consumer choice
· BASICALLY ASKS: would if be safe, last as long, be as attractive, limit consumer choices?
9. Linegar v Armour of America: Police officer killed in line of duty while wearing bullet-proof vest that did not provide complete wrap-around protection
a. Two options available for bullet-proof vests, officers had to pay for them on their own
b. If Linegar (P – decedent) was wearing wrap-around style, he probably would have lived
c. Design defect claim: lack of closure on sides of vest is unreasonable dangerous
· Court says it wouldn’t be unreasonably dangerous if it’s open and obvious (anyone wearing the vest would realize it doesn’t wrap around)
· Very clear that vest doesn’t provide protections on the side where it’s open
d. Risk Utility:
· Comparing two options – contour (what P was wearing) and wrap-around style
· Wrap-around is heavy, bulky, doesn’t allow as much easy movement, hot, uncomfortable
· More expensive, may require/result in decline of purchases (meaning officers would not be wearing vest at all – also because it’s hot and uncomfortable) 
· If there’s liability here, company might get rid of the contour design altogether – limits consumer choice
· If choice was taken away, might be better to mandate the troopers wear wrap-around
e. Finding liability  incentive for manufacturers to innovate  might be that factors (4) and (5) of Restatement give too much of an out
10. Hybrid Test 
a. CA test and dominate test 
b. What would a reasonable consumer expect and how would we expect it to perform 
c. Also employer alternative design test 
d. So even if it meets consumer expectations, if alternative designs would be better (w/o costing more, or not too difficult, or less appealing or with same features) 
11. Musken Case: P injured by diving into above ground pool with slippery vinyl bottom. 
a. Ordinary customer would not expect bottom to be exceptionally slippery so it would fail consumer expectation test. But, it may meet alternative design test because a vinyl bottom may be the best way to combine safety, materials costs, etc for above ground pool
b. But if really unsafe, then maybe we shouldn’t have above ground pools or shouldn’t dive in them
12. Strict liability is generally encourages innovation since on the hook regardless and makes us think about whether we should have something that is unsafe. 
13. Design defect encompasses some negligent type tests since we don’t want to discourage that entire field and want to encourage variety and consumer choice 
C. WARNING DEFECTS 
1. Failure to warn or inadequate warning
2. Restatement 3rd: Product Liability §2(c)
a. A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warning by the seller or other distributor or a predecessor in the commercial chain of distribution, and the omissions of the instructions or warnings renders the product not reasonably safe. 
3. MacDonald v Ortho Pharmaceutical Corp: P took birth control pills and had a stroke leading to a permanent disability. P sued saying warning regarding birth controls pill inadequate. The warning only said risk of blood clots and not the word stroke. Stroke is an aortal blood clot. P knew what a blood clot was and what a stroke was but not the connection. FDA warning listed blood clots and stroke because consumers needed warnings. 
a. P actually read the pamphlet warning which really helped her case because she got the warning
b. Still needs to prove causation – that if P had sufficient warning it would have changed her decision 
c. D says not likely to make a difference since risk of blood clot is dying 
d. But court says that some things are worse than dying like permanent disability. 
e. P met with doctor and usually doctors need to give patient risks, but court said this is insufficient. Doctors only meet with patients once and they do so briefly to prescribe birth control that patient takes for an entire year. A lot of time patients are the one actively ask for the prescription & its not to treat a malady. 
4. Hypo – manufacturer produces chemical adhesive for home use; Sandra purchases gallon to lay tile in her kitchen; warning on container says in large print that fumes are flammable and that product should be used with adequate ventilation, all sources of fire should be extinguished; Sandra opens windows, but didn’t extinguish pilot light on stove; when she lays tile, pilot light ignites fumes and Sandra severely burned
a. She could argue that warning was inadequate
b. Pilot light: although a source of flame it is hidden and easy to forget. Obvious that someone would forget it 
c. She followed all other instructions  if she had known about pilot light risk, she probably would have extinguished it
d. If they know people will 
5. D’s argument: is it necessary to list every possible source of flame? They said all sources of flame
a. BUT, probably would be good to list pilot light – it’s hidden, not something people often think about, and common place to lay tile is in kitchen
b. Need a warning that a reasonable consumer would want/expect
c. Don’t need to list everything just the things that are obvious people will forget 
X. AFFIRMATIVE DEFENSE TO PRODUCTS LIABILITY 
A. Contributory Negligence – reduction in comparative fault 
1. Like driving car too fast causing the defect to manifest itself  
B. Assumption of risk – reduction 
C. Misuse – alteration or not intended use (sub category of contributory negligence but some court separate) 
D. Preemption 
1. Express provisions making certain claims federal ones 
2. Supremacy clause is if there is a conflict then federal statute is applied 
E. In res ipsa (circumstantial evidence) need to eliminate all other causes. SO need to say only thing could have caused this is defect. Brining in other cause if a defense to defect claim based on circumstantial evidence 
UNIT 4: PRIVACY LAW
I. Injuries that are not physical in nature.
II. They may cause emotional distress and often cause monetary damages 
III. Warren & Brandeis
A. Famous law review article “The Right to Privacy” 
B. They looked at common law copyright law to argue for right to privacy. 
C. It is used as a model for privacy 
D. The right to be left alone 
IV. Robertson v Rochester Fold Box Co
A. P had photographer take photos of her for her own personal use. Then her photos were sold and used for a flour ad. When she saw the ad with her picture she was so distraught she needed medical attention. 
B. Court agreed that it was appalling and caused emotional distress but that there was no cause of action. This is for legislature to decide and hard to draw the line. 
C. Gray dissent says that there should be a right to privacy.
D. NY legislature passed a law after pubic outrage in this case 
V. Pavesich v New England
A. Artist’s image used in life insurance ad in CA constitution 
B. P was outraged his image used and he sued. 
C. GA court said that there was a right to privacy
D. P’s face was not secret they go out and about in public & their faces seen 
VI. Privacy Torts 
A. 1) Intrusion Upon Seclusion 
1. Restatement 652B
a. One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another, or his private affairs or concerns, is subject to liability to the other for invasion of his right to privacy, if the intrusion would be highly offensive to a reasonable person 
b. Elements 
· Intentional intrusion 
· On seclusion; and 
· Intrusion would be highly offensive to a reasonable person 
2. Nadar v General Motors: P is a consumer advocate and found GM car was unsafe at any speed he put a book out and made claims that other GM products were unsafe. At time of the case P was a public figure. GM took a number of steps to undermine P character & standing in community in community as retaliation. P sued D for intrusion upon seclusion. 
a. P alleged GM interviewing family & friends to get private info on him 
· Court said not a violation because once you tell other people no longer private (unless contractual agreement) 
b. P alleged GM getting women to proposition him 
· It is intrusive and maybe highly offensive but not intrusion upon seclusion 
c. P alleged surveilling him in public so much that they could see bank 
· No privacy in public, here surveillance is so extreme that it can be intrusion upon seclusion 
· Here they were too close with surveillance 
· Jackie O case where papazzari stalking her & kids, that was too close 
d. P said wiretapping his phone – that is intrusion upon seclusion since that is a private space 
B. 2) Disclosure of Private Facts 
1. Restatement 652D Publicity Given to Private Life
a. One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy if the matter publicized is kind of that 
· Would be highly offensive to a reasonable person and 
· Is not of legitimate public concern [sometimes a defense rather than part of prima facie case]
2. Publication of Private Facts 
a. Publication or publicity to 
b. Private information 
c. The publication of such matter would be highly offensive to a reasonable person and 
d. The matter is not of legitimate public concern (i.e. is not newsworthy) 
3. Sidis v F-R Publishing Corp: P was kid genius in math. Graduated Harvard at 16 and gave lectures at age 11. NY times interviewed him and then came out with scaving piece about him. He was a public figure and is not a private figure so quasi public figure. The fact that was a child genius makes him makes him newsworthy. 
4. Some exceptions re movie of a former prostitute and reformed herself and changer her name lived as suburban house 
5. CA sys violation since although her story was newsworthy her identity was no
6. They outed her identity in movie 
7. No way to retract yourself as a public figure and you also don’t get to decide if you are a public figure or not 
8. The more public the person and more newsworthy the more a sacrifice of privacy 
9. Ex of case where fiancé committed suicide and that person was a quasi public figure b/c a newsworthy story 
10. Also a note case re reformed criminal and the identity of the reformed criminal is not essential to the newsworthiness of the story 
11. For celebrities who are very broad public figures (and not limited for a particular news story) they mainly win intrusion on seclusion cases on sex and toileting 
12. First Amendment Right: Supreme court says that if a person illegally gathers info on your life recording your phone conversation and then that person gives it to a news source (that person is not associated with news source) then that news have 1st amend right to publish it. 
13. What is newsworthy depends on things like popularity. 
C. 3) False Light
1.  Defamation v False Light
a. Even if something is newsworthy there are laws to prohibit deception in telling that story 
b. Defamation in its essence is a tort for making false or misleading statements about a person or business. When those statements disparage that person or business 
c. Ex: 100 yrs ago someone saying actor was gay or woman had sex before married it use to be disparaging. Now not disparaging so cant bring defamation claim. But can bring a false light claim 
2. Time Inc v Hill: About hill family that was held hostage for 19 hours. The family moved to a different state. Then a movie and play about it was made. There were false statements like dad was heroic and daughter sexually assaulted in play. Not defamatory or disparaging but still have damages 
3. Elements of False Light 
a. D placed P in false light 
b. That is highly offensive to reasonable person and 
c. Acted with knowledge or reckless disregard of falsity [at least as to public or quasi-pubis figures] and 
d. Defendant published/publicizes the misinformation 
4. There are damages in the right to privacy but usually small so need other damages. 
D. 4) Appropriation of name or likeness 
1. For commercial or other advantage 
2. Sometimes called right to publicity 
3. Some people place themselves in the limelight 
4. They give up privacy rights but not all 
5. So we have right to publicity 
E. Restatement 2nd §652C Appropriation of Name or Likeness 
1. One who appropriated to his own use of benefit the name or likeness of another is subject to liability to the tort for invasion of his privacy 
F. Restatement 3rd Unfair Competition: Appropriation of the Commercial Value of Person’s Identity- The Right to Publicity 
1. One who appropriated the commercial value of a person’s identity by using without consent the person’s name likeness or other indicia of identity for purposes of trade is subject to liability 
a. Limitations that suggest you need commercial value and for purposes of trade
G. Zacchini v Scripps Howard Broadcasting: Human cannon ball had an act performing at a football game. News reporting went to film him and he said don’t film me. They filmed him and used the full 15 min clip.  He sued news agency under Ohio privacy laws. Case went to supreme court and court said 1st amend right did not protect his name and likeness in the news. He won misappropriation and then settled 
H. Doe (Twist) v TCU Cablevision: NHL hockey player and author of comic book was a hockey fan and the author made characters based on theme including tony twistely 
1. Twist sued under zacchini for misappropriation saying if the news isn’t protected in this matter then comic book sale def is not
I. In re NCAA: college athletes sued electronic arts for using their likeness in a video game. Video game used their characteristics to recreate and replay historic games. 
J. White v Samsung: Vanna white sued D for running ad with robot like her. Idea was that products would last so long vanna white would be played by robot. She sued that her identity being used. Supreme court agreed and this was an expansion of misappropriation since her name and likeness was not used. 
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