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I. JUSTIFICATIONS FOR TORT LAW
A. Traditional Justifications. 
i. Compensation- Victims are provided compensation to serve the other goals of tort law below. 
ii. Deterrence
B. Corrective Justice: When an innocent party is harmed, the party committing the wrong should compensate.  
i. Rights-based/Individual-focused- Righting wrongs and personal accountability. Very focused on the relational aspect the individual who was harmed to the individual who did the harm. Want the individual who did the harm to be the one to compensate with their own money. Liability is imposed when it is right to do so. 
ii. Fairness (ethics/morality?) – when a party wrongs another, it may help to restore the moral balance. 
iii. Compensation- can’t undo the actual injury so we want to at least try to compensate victims. 
1. Gains- Particularly applicable where one party gets the benefit of the conduct (money, personal pleasure) people who gain from the conduct should be responsible for the losses.
iv. Communicative
v. Punishment- want to punish intentional wrongdoers. Much more applicable in intentional tort’s land than negligence land although probably want to punish people who are grossly or recklessly negligent.
1. Corrective Justice & Corporations: The argument is weaker because a corp. is not an individual who is shouldering their moral burden, the cost is passed down to shareholders and customers.
2. Corrective Justice & Insurance: Also a weaker argument b/c cost is being born by the insurance company and the wrongdoer is not paying the victim directly. Relationally detached. 
3. Corrective Justice & Innocent Parties: argument is much less strong where both parties are innocents because there is no moral wrong or ethical fault. 
a. Custom. In areas were the custom is strict liability corrective justice is still persuasive. 
i. Ex. I borrow your hose and through no fault of my own it gets destroyed. I still owe you a hose. 
C. Utilitarian: 
i. Society-focused- As a society what do we want to promote. What is good for all of us. 
ii. Public Policy concerns- Want to enforce the public good, good for society as a whole. E.g. have a public policy against allowing others to intentionally harm innocents. Or a public policy about excessive liability that drives up insurance costs making them prohibitive and driving business to close. 
iii. Deterrence/Incentives- Want to deter potential wrongdoers in the future from being bad actors by threatening potential liability. We also want to incentivize people to be actively be good actors in some instances to prevent liability. 
1. Optimal Deterrence. Not all risky behavior is worth deterring. Only want to deter excessively risky behavior (only losses worth avoiding are avoided). Every activity poses some risk (e.g. driving, using knives)
iv. Law & Economics Analysis
1. cheapest cost avoider, efficiency, maximizing wealth, loss spreading
D. Peace-keeping/ Civil Recourse – Vindicate a victim’s need for recognition that they have been wronged. Would otherwise fester, take matters into own hands cause perhaps physical violence. 
E. Relational. What is best for the community building to encourage caring for one another, what rule would help the community to come together. One person’s life is not just one life, they have relationships and touch others all of that should be considered.
F. Administerability- want to make rules that judges and juries can understand and apply in a practical way without relying too much on their discretion. who is best situated to determine liability or make the rules?
i. Are courts the best vehicle or would an industry be better? Or the individuals themselves who may have contracted with each other?
G. Distributive Justice- How should good in society be distributed amongst people? (children shouldn’t starve even if their parents don’t work). Promoting the broad distribution of losses, particularly when the D is a business or insurance company. Instead of the whole cost being imposed on the victim. The cost is imposed on the D company who spreads the losses over many people. 
i. Ex. while not literally less, someone the loss of $1 for 500 people is less than the loss of $500 by one person.
ii. Counter argument: lawsuits are not the best way to get distributive justice, would be better to just have a series of insurances for each issue and they could broadly distribute losses at a lesser cost. 


II. INTENTIONAL TORTS
A. Assault. An attempt or offer to beat another without touching him
i. Vosburg Jurisdiction. An actor is subject to liability for assault if he/she:
1. Acts
2. with Intent to cause an unwanted (or unlawful) contact or imminent apprehension of such a contact and
a. jurisdictions are split, either intent to cause an unwanted contact or intent to cause contact that turns out to be unwanted.
3. the other is thereby put in such imminent apprehension [causation & harm]
ii. Restatement Definition. An actor is subject to liability for assault if he/she:
1. Acts
2. with the intent to cause an offensive or harmful contact or imminent apprehension of such a contact and
a. Intent: A person acts with the intent to produce a consequence if the person acts:
i. with the purpose of producing that consequence OR
ii. Knowing that the consequence is substantially certain to result.
3. the other is thereby put in such imminent apprehension [causation & harm]. 
iii. Imminent apprehension. If you are not in fear of the words, then there is no assault.
1. If D threatens P. P is not afraid of D’s threat. D then actually tries to punch P. There is an assault, not because of the words but because P was put in fear as she saw the punch approaching. 
2. Future Harm. Threat of future harm does not qualify, there must be an imminent apprehension of a battery.
iv. Battery without Assault. You can have a battery without an assault, if you don’t hear or see or otherwise perceive the hit coming. 
v. Transferred Intent. It doesn’t matter if the punch is aimed at you, if you think it’s going to hit you then the element is satisfied and the intent to hit the other person is transferred. 
vi. Unknown Impossibility of Contact. Even if the perp pulls an unloaded gun on a victim, and no contact is possible, if the victim is afraid then the element is satisfied, intent is also satisfied because the perp intended to cause apprehension of such contact. 
vii. Justifications.
1. Utilitarian. People should not be allowed to put others in fear that they will be imminently harmed. While there is not necessarily a physical harm, there is the emotional harm of being afraid. 
2. Deterrence. Want to discourage people from threatening others. 
B. Battery (harmful & offensive)
i. Vosburg Jurisdiction. Defendant:
1. Acts
2. with Intent to cause an unwanted (or unlawful) contact or imminent apprehension of such a contact
a. jurisdictions are split, either intent to cause an unwanted contact or intent to cause contact that turns out to be unwanted. 
3. Causing 
4. a Harmful or Offensive/Unwanted Contact 
ii. Restatement Definition. Defendant:
1. Acts
2. with Intent to cause a harmful or offensive contact or imminent apprehension of such a contact 
a. Intent: A person acts with the intent to produce a consequence if the person acts:
i. with the purpose of producing that consequence OR
ii. Knowing that the consequence is substantially certain to result.
1. Substantially Certain. Ex. Garratt v. Daily. D little boy, did not intent to hurt P, but he did intent to pull the chair out and knew with a substantial certainty that if you pull a chair out while someone is sitting that they will likely fall to the ground. He was substantially certain that his actions would result in this indirect contact. Children who are P’s are responsible for their torts.
3. Causing
4. a Harmful or Offensive Contact
iii. Offensive Contact. Contact that offends a reasonable person’s sense of dignity.
1. Justification for Offensive Contact Battery. 
a. Fairness. People should not be able to insult another’s sense of dignity without any recourse. 
b. Deterrence/Utilitarian These acts would usually result in a fight; we want to discourage violence. Creating a right of action gives the victim a non-violent recourse for addressing the battery.
iv. Contact with Objects other than Person. Things around or very closely connected with a person are considered a part of the person with regard to battery (hitting their purse, coat, dog on leash, etc.). 
C. False Imprisonment. 
i. Elements:
1. Words or acts (or omission) by defendant
2. Intended to confine plaintiff
a. Restatement Approach: lower standard in some jurisdictions if actual harm, i.e. recklessness or negligence standard if physical harm occurs
3. that causes actual confinement or restraint and
a. Words+ Exception= Certain words in certain contexts can rise to the level of a constraint/confinement.
i. Threatening to kill you if you leave the room
ii. Threatening to kill others or themselves if you leave the room
iii. Coblyn v. Kennedy’s. B/c of P’s age and condition, the presence of others, he did not really have a choice but to go back into the shop.
b. Three Walls Does not a Prison Make. A prison must have boundaries, they can be large or narrow, visible and tangible, or still in the conception only, it may be moveable or fixed.
i. Ex. Bird v. Jones. P was not allowed to go into barricaded area of the road and was told to turn back and take a different route. Being restricted from going into an area is not imprisonment. 
c. Confined space can be large: Ex. A by an invalid process restrains b within prison limits which are coterminous with the boundaries of a considerable town. A has confined B
i. Ex. Wrongfully excluding the B from entering the US would not amount to false imprisonment even though, in a sense, B may be said to be confined within the residue of the habitable world.
4. Awareness by plaintiff that he/she is being confined [harm]
a. Physical Harm Exception. Restatement Approach: some jurisdictions & Restatement permit liability w/o knowledge if plaintiff is physically harmed.
b. Objectively Reasonable. Subjective awareness is required but that awareness must also be objectively reasonable. 
c. Reasonable Means of Escape. Not confined if there is a reasonable means of escape. Must, however, know that there is a reasonable means of escape and there must be an intent to confine.
ii. Defense for Store Owners. (either by statute or common law): Permits detention of those reasonably suspected of shoplifting from stores to be detained in a reasonable manner for a reasonable length of time.
1. Objective Reasonable Person Standard. Grounds for the constraint or confinement must be viewed objectively from the perspective of a reasonably prudent, cautious, intelligent person. 
a. To go with a subjective standard would be to give shop owners more authority than police officers. 	
iii. Justifications.
1. Utilitarian= time is money
2. Corrective Justice= unfair to do that to other people, emotionally damaging, scary, generates anxiety and anger. 
3. Administer-ability = need to actually be confined, that is why just being inconvenienced is not enough. Cannot prove or be able to determine if you are imprisoning someone if they are not actually confined.
D. Intentional Infliction of Emotional Distress (IIED)
i. Elements. Defendant:
1. Acts in extreme and outrageous way
a. Must be really extreme AND outrageous
i. Ex. Cheating on a spouse is outrageous but not extreme
ii. Ex. Climbing mount Everest is extreme but not outrageous. 
iii. Can’t be mere insults, indignities, threats, annoyances, petty oppressions or other trivialities.
2. Intentionally (or recklessly) 
a. Recklessness. A person acts recklessly if the person knows of the risk of harm created by his/her actions or knows facts that make the risk obvious and proceeds anyway.
OR
b. A person acts recklessly if she/he deliberately disregards a substantial risk of harm.
3. Causing
4. Severe emotional distress to the plaintiff (harm)
a. Reasonableness Requirement: severe reaction must be reasonable unless unreasonable pre-disposition is known to D.
b. Severe: means substantial and enduring. Cannot just be fleeting.
ii. Justifications for the Tort. 
1. Corrective Justice/Fairness: When there is an intentional or reckless wrong we want to compensate and indicate that that’s unfair. 
2. Deterrence. Want to deter people from causing emotional distress in others. 
iii. Third Party Infliction of Emotional Distress. If the tort is directed to a third person, additional requirements that the:
1. by conduct be directed to a member of plaintiff’s immediate family who is present at the time or
a. At the Scene. MUST be a family member, and at the scene. 
i. Exception for Parents. A minority of jurisdictions allow for parents who were not at the scene when their kids were harmed, could maybe be extended for the reverse. 
2. to anyone else present, if they suffer bodily harm.
E. Trespass to Real Property.
i. Elements:
1. Physical invasion of P’s real property (the Act)
2. with the intent to physically invade the property (do the Act)
a. Volitional Act. Must be volitional, if D pushes C onto P’s land. D is the trespasser, not C. 
i. Accidents. If your ball accidently flies over the fence despite best efforts, no trespass.
3. Causation (i.e., act causes invasion)
4. (Harm (presumed)
a. Intangible Intrusions. Harm is not presumed for intangible trespass or intrusion (radio waves, gases). Intangible intrusions require a showing of quantifiable damages. 
5. Trespass without Entry. A person who once had right to enter the land can trespass without entering if he remains on the land after he no longer has a right to. 
a. Ex. D fails to pay rent and is evicted. D does not leave the apartment before or after eviction. Still a trespass.
6. Trespass by an Agent. A person who through a volitional act uses an agent to trespass is still liable for trespass even if the person herself did not enter the land.
a. Ex. D throws a rock through P’s window. D intentionally entered P’s land using D’s agent the rock. Damage is not necessary b/c the intrusion is tangible. 
F. Trespass to Chattels Defendant intentionally interferes with the possession of personal property thereby causing injury.
i. Elements:
1. Act (of interference with chattel)
2. with Intent to bring about interfering act
3. that Causes
4. Harm
a. Damages. Damages are required. No presumption of harm. 
i. Very Minority Exception. Blondell v. Consolidated Gas Co., don’t need damages. D touched the meters but did not damage them.
ii. Dispossession. Dispossession can be an injury if dispossessed for a significant period of time. 
G. Conversion
i. Elements:
1. ACT of serious interference with chattel
2. Intent to perform that act
a. Intent to Convert NOT Required. Even if you act in good faith you can be liable for conversion. Only need to intend to perform the act that results in the conversion.
i. Justification. Want to discourage market for stolen goods and encourage people to do their due diligence. 
ii. Ex. Poggi v. Scott, D has P’s scotch barrels in a storage building he purchased. He does not know who the belong to and believes they are empty. He lets workmen take them in exchange for some labor. Court found D had converted despite not intending to steal from P. 
3. Caused 
4. Harm -- dispossession or damage to chattel
ii. Recovery. requires the replacement of the whole property converted
1. Replevin. Can also have an action for replevin (to have the property returned)






III. DEFENSES TO INTENTIONAL TORTS
A. Attack prima facie case
B. Consent
i. Explicit. If there’s a contract it’s in there, they signed a waiver, they told you it was fine etc.
ii. Implicit Consent.
1. What a Reasonable Person Would Have Said. Sometimes we look to what the person would have said if they had been asked,
2. Factors Considered.
a. Expectations: based on conduct & words
i. Ex. holding your arm out for a vaccination.
b. Relevant laws & statutes
i. Ex. statutory rape, can’t consent if a minor. 
c. Custom
i. Ex. customary to get kicked in soccer or tackled in football, not customary to have ear bitten when boxing.
d. Public Policy
i. Ex. consent to be accidently touched in the subway by other people standing there.
3. In the Medical Field. Two Views.
a. Mohr: Implied consent doctrine only applies when there is no reasonably feasible way to obtain explicit consent. 
b. Kennedy:  If there is a medical emergency where the person is unconscious and there is a necessary to operate before consent can be obtained, then consent is implied. 
i. Even if they are Christian scientists, and their spouse tells you they are, still have implied consent cannot rely on other person really to tell you whether they would be okay with dying without treatment.
iii. Limitations on Consent.
1. Capacity to Consent
a. Mental Incompetance. Case where severely mentally incompetent woman was found to not be able to consent to sex. 
b. Minority. Minors also cannot consent; consent can be given by guardians for medical procedures. 
2. Crimes (jurisdictional split & division of category of crimes) 
a. Cannot Consent to Commit a Crime. Cannot consent to duel, can still sue for injuries
i. Why? Want to discourage the perpetration of the crime
b. Can Consent to Commit a Crime.Other jurisdictions do allow people to consent to crimes
i. Why? Unfair to allow people to sue for crimes they consented to participate in.
c. Cannot Consent to Crimes that are about Consent. Crimes that are about consent or inability to give consent;
i. E.g. statutory rape. 
3. Fraud. Consent cannot be fraudulently induced. 
a. Ex. Failure to disclose STDs to partner is fraud if they wouldn’t have consented if they had known.
b. Ex. Offering someone a poison chocolate, they eat it but you didn’t tell them it was poison.
c. Mistake. MISTAKE, however, does not defeat consent. 
i. If you give someone a chocolate, not knowing they are allergic to peanuts they still consented to eat it. 
4. Duress. Not consent if someone agrees to something under some imminent threat that impacts their ability to exert free will. 
5. Scope of consent. 
a. Ex. ONLY this ear?
b. Ex. anything around the incision.
6. Revocation: consent can be revoked at any time. 
a. Ex. Mineworkers. The mine workers revoked consent to be in the mine. Court ruled consent can be revoked at any time. Considered cost of getting them out says that waiting was not a problem because of cost. 
i. SOME courts consider cost; some courts do not consider it at all no means no. 


C. Insanity is Not an Affirmative Defense. Insanity I s NOT an affirmative defense to any particular tort, BUT it is considered when considering liability.
i. MGuire Standard. The mentally ill are liable for intentional torts if they are capable of forming the requisite level of intent, and do so.
1. Not liable for torts for which they are unable to form the requisite intent because of their mental illness.
ii. Justification for Holding Insane People to Normal Standard.
1. Fairness: Unfair to let some people harm other people without liability. It also seems unfair, but less unfair, to hold someone liable for an act committed without real control. 
2. Corrective justice argument- innocent party is injured between the 2 innocent people who should have to bear the loss? The person who did the act even if they are mentally ill, should be more responsible for the loss than the innocent party who did nothing. The harm done to an innocent party does not disappear because the perpetrator is mentally ill. Medical bills still need paying, the person who committed the harm should have to pay. 
a. However, could argue that the insane person is not really morally culpable, and could also sue other parties for negligence rather than the mentally ill individual. 
3. Utilitarian- encourages people who have charge of the defendant to be more watchful. Incentive making the caring for mentally ill people as safe as possible. Refusal to hold the mentally ill liable for their intentional torts decreases the standard of care that we hold their caretakers to. 
a. Don’t want to dissuade people from helping insane people out of fear that they can hurt them and not be put right. 
4. Administerability- insanity is not a diagnosis, hard to draw the line in level of insanity where liability starts. How exactly do you determine that the act was sufficiently caused by the mental illness? In some cases, it might be obvious but in many the line could be very blurry. Also difficult to figure out if the mental illness made the act impossible to control. Court would have to go in depth to make a mental illness determination.
a. Could rely on experts to determine mental illness.
b. However, can really get an expert to say anything. Battle of the experts. 
5. Distributive justice: Insane people with an abundance of wealth ought not continue unimpaired enjoyment of the comfort which it brings while his victim bears the burden unaided. 
D. Self-Defense/Defense of Others. Self-defense is a perfect defense when the D reasonably thought they were in imminent danger. Permits the use of reasonable force to prevent harmful or offensive bodily contact, other bodily harm, or confinement to one’s self or others.
i. Reasonableness of Fear. (Courvoisier standard, ALL JURISDICTIONS) What matters is what defendant reasonably should have thought. Reasonable mistakes are okay.
1. Justifications.
a. Don’t want to over-encourage people to act in self-defense (no subjective belief)
b. DO want people to defend themselves and others if they are in imminent danger.
2. Finding of Fact. What’s reasonable under the circumstances is a finding of fact for the jury. 
ii. Reasonableness of Force. Cannot use excessive force, only force reasonable under the circumstances.
iii. Retaliation. Retaliation in not allowed, must be in imminent danger.
iv. Words Alone. Words enough are not enough. Words coupled with behavior that would lead one to reasonably believe they are in danger of imminent harm is enough. (“I’ll kill you” while waiving a knife)
v. Defense of Others. Same standard for defense of another is applied if the other was yourself. 
vi. Retreat. Retreat not required
1. Minority. Do require retreat before using deadly force if aware of options & no risk to self. 
E. Defense of Property. Human life is always more valuable than property. CANNOT use deadly or wounding force in defense of property. 
i. Harm. Can use force to repel but not to harm. 
1. Cannot intentionally harm trespassers, life is more important than property. 
ii. Traps. D does not have more right to defense when he is not there than he does when he is there.
1. Guard Animals. Trained attack dog is like a spring gun, the intent is for it to attack an intruder and to protect the property. There is a purpose to harm trespassers.
a. Warnings. Warnings negate the intent to harm. 
iii. Entry with Force. M’Ikvoy v. Cockran. If using actual force to break in, you can also respond with violence
1. Entry WITHOUT Force. If someone enters WITHOUT actual force, there must be a request to depart before the possessor can lay hand upon him and turn him out. 

F. Necessity. Defense to trespass when there is serious risk to life, limb, or property.
i. Incomplete Defense. Private necessity is an incomplete defense- D must compensate P for damages caused by D.
1. Justifications.
a. Deterrence. Want to deter people from harming other peoples’ property.
b. Corrective Justice: Want to compensate innocent parties who suffer damages. Cannot pass the costs of saving yourself onto another without compensating.
2. No Damages. Necessity is a complete defense if no damage is done. 
ii. Mistake. Mistake as to necessity of action is okay if mistake was reasonable. 
iii. Actions Leading to Necessity. Reasonableness of actions leading up to necessity is irrelevant
iv. No Requirement of Best Plan. Do not need to make best plan under circumstances, only a reasonable one.
v. Cannot Cause Bodily Harm. CanNOT cause substantial bodily harm to another—open question of whether one can intentionally cause even slight physical harm to another. 
vi. Public Necessity. Public necessity, for the good of the public.
1. Ex. city knocks down house to prevent whole city from burning. Q is, was the property going to be lost anyways? If house was going to burn down anyways don’t need to compensate for that loss.
IV. NEGLIGENCE BASED TORTS- behavior that unreasonably risks personal/property injury to another and causes injury (limits: fault and causation). Negligence is a cause of action in itself.
A. Elements:
i. Duty 
1. Duty of reasonable care. If you act, must act reasonably with reasonable care to avoid reasonably foreseeable harms
2. Affirmative Duties. 
ii. Breach of that duty
iii. Causation
1. Cause-in fact &
a. Actually caused the damage
2. Legal or proximate cause
iv. Harm
V. DUTY OF REASONABLE CARE AND BREACH OF DUTY
A. Ways to Demonstrate Breach of Reasonable Care. 
i. Reasonable Person Standard. Breach occurs when, from the perspective of reasonably prudent person they failed their duty of care. 
1. Context. The reasonable person is always looked at in the context of the action. 
a. Ex. A reasonable person who skydives, even though I would never skydive, I need to put myself in the shoes of a reasonable person who skydives. 
2. Stupid/Unreasonable People. The standard of reasonableness is objective and exterior. Everyone is held to the same standard of reasonable care. 
a. Justifications.
i. Corrective Justice. Not fair for innocent neighbors to suffer harms without repercussion because you are dumb. 
ii. Administerability. Issues with determining intelligence. 
iii. Utilitarianism. Problems with deterrence, would be easy to claim you didn’t know. 
3. Exception. 
a. Experts. Experts are held to the standard of a reasonable expert. 
i. Ex. Doctors are held to the standard of reasonable doctors. Lawyers are held the standard of a reasonable Lawyer. Engineers to the standard of reasonable engineers. 
b. Children. Children are held to the standard of a reasonable child of their age. NO EXCEPTION FOR OLD PEOPLE. 
i. Justifications:
1. Custom/Expectation. People expect children to be unreasonable for an adult, they are usually visibly children and one can act accordingly, almost the entire population of children is unable to act reasonably. 
2. Utilitarianism. Don’t want to deter people from socializing their children by making them liability magnates. 
ii. Exception. Adult Activities.  Children are held to a higher standard when they engage in adult activities. Particularly those requiring a license. 
1. Policy: We want children to be as reasonable as possible if doing adult things, further others cannot tell usually that the perpetrator is a child and won’t be on notice. 
2. Guns. In CA and in most other states handling a gun is an adult activity. In other states where guns and hunting are more common it is not an adult activity. 
iii. Exception. Child is a D. historically if the child was a defendant then no lower standard, not as common now. 
c. Mental Illness. Breuing v. American Family Ins. Co. [1970]. Woman hallucinated and thought she could fly, she rammed into another car.
i. Rule.  If you know that you are experiencing hallucinations or delusions and engage in an activity anyways then you are negligent. If you do not know that you are having hallucinations or delusions, then your acts are involuntary and there is no liability. 
d. Physical Disability. People with physical disabilities are expected to use the same care a person with similar disabilities would take under the circumstances. 
i. Ex. Fletcher v. City of Aberdeen [1959]. Blind man not expected to be held to the standard of care of a person who can see. P was using his cane and using reasonable care for a blind person, would not have fallen in the ditch if the barricades were present. 
e. Average circumstances in ordinary years. Blythe v. Birmingham Water Works. Pipe burst in very cold weather. Once in a 100-year storm. No negligence. Reasonable standard is determined by average circumstance in ordinary years. 
ii. Calculus of Risk/ Cost-Benefit Analysis: Balance the risks and harms. Given all of the consideration, what is the reasonable thing to do under the circumstances taking costs and benefits into account. 
1. Carroll Towing (Hand) Formula: Barge breaks loose and damages other barge. Bargeman was not there to prevent. No cost burden because they were already paying the bargeman to be there, he just wasn’t, the probability of harm was great barges break lose all the time and the harbor was very busy, and the severity of harm was also great the ship sank and lost all its cargo. Court finds liability. 
a. When B < PL, and no precautions then negligent
b. When B ≥ PL, then not negligent
i. B= Burden of precaution
ii. P= Probability of harm
iii. L= severity of harm
c. Assumes all are quantifiable Assumes all place equal value on their safety
d. 7.4 million. For this class we are going to use 7.4 million (decreasing for age or inability to work).
2. Cooley v. Public Service Co. Wire fell on telephone wire causing loud noise resulting in rare random injury to P. P says should have baskets to catch them. Balance the factors not fair to expose people to a magnified likelihood of dying by electrocution to prevent a remote chance of a loud noise causing a rare injury that is not life threatening. Can’t be damned if you do and damned if you don’t. Burden is high probability of harm is very low, and severity of harm is significant but not life threatening.
3. Osborne. D opens door into P who is riding his bike. A reasonable ordinary person might not look before opening the door. Court applies cost-benefit analysis, doesn’t cost anything to look, benefit is not clotheslining a cyclist.
iii. Custom. Reasonable prudence is sometimes common prudence; but it is not strictly its whole measure.
1. Not determinative, not a defense, sometimes is evidence.
2. Universal Disregard Does Not Excuse Omission. Courts in the end say what is required; there are precautions that are so imperative that even their universal disregard will not excuse their omission. 
a. Check on Custom. Custom can be result of expertise, but can also be just lazy and wrong. Want to incentivize people to move away from substandard practices instead of locking them in. 
3. Custom in the Context of Contracts. Courts are split as to whether breach of custom is negligence. Argument is parties in entering a contract expect the company you are contracting with to adhere to custom unless otherwise stated in the contract. 
4. Pros for Custom as a Measure: Expectation, Predictability/administerability, expertise 
5. Cons for Custom as a Measure: Disregarding custom could incentivize greater safety, Locks in standard, no innovation, Market failures, Inefficiency, Unfair to those not a part of the industry or unfamiliar with the standards. 
6. Custom and Medical Malpractice: P’s must establish:
a. Medical norm for doctors in that specialty (general v. specialty) [DUTY]
b. Departure from norm [BREACH]
c. Causing Injury. D’s negligence “most probably” caused harm to the P.
d. Injury
7. Reasonable Standard of Care for Doctors. Held to specific expert standard. 
a. National Standard Approach (Bruen). Judge people by the standard of their specialty
i. However, you are going to a general doctor for your back pain, he is obligated if not his specialty to tell you that and that you should see a specialist (refer you out)
ii. Similarly, if you need an MRI but your doctor can’t afford a machine of his own, he is still obligated to inform you that you need an MRI, it’s up to you to go get one. 
b. Conformity with custom is an absolute defense for Drs. 
i. Justifications. People die, even if the doctors do everything right. Very high-risk profession. Likely to be sig. losses, people get very upset, very litigious field with high damages and we want people to still decide to become doctors. 
ii. Pros: Incentives becoming doctors despite high risks, Predictability of treatment (nat’l standard of care at a minimum), Raises standard of care (innovator or deviators need to be extra careful), Expertise (deferring to experts), Timing (doctors may need to decide quickly and don’t want them to have to pull out their calculator and calculate the risk, just follow custom) Saves money (arguable)
iii. Cons: Deterring innovation (difficult to shift to a better practice), Over-reliance on custom (failure to provide individualized treatment)
c. Two Schools Problem: Where there are two schools of fully est. thought advocated by a considerable number it is fine to pick either treatment. 
i. accepted by reputable, respected and reasonable minority (NOT ENOUGH, must have a considerable number)
ii. Can still get this minority alternative treatment if you request it and take on the assumption of risk in doing something outside of custom. 
8. Exception to Custom. Medical Malpractice and Informed Consent: Custom is not enough because custom was to not inform. What information needs to reasonably be conveyed to the patient for the doctor not to be negligent in treatment? REASONABLE PATIENT WOULD WANT TO KNOW.
a. Failure to Inform. Treatment itself is may not negligent, but the failure to inform the patient of the risk could be negligent. Would it have changed what the patient did if they had known?
b. AFFIRMATIVE OBLIGATION TO PROVIDE INFO. Need to provide enough information a reasonable person would require to enable an intelligent choice. 
i. Disclose all material information to the patient’s decision in nontechnical terms:
ii. Inherent/Potential risks of treatment
iii. Alternative treatments
iv. The results of leaving untreated. 
c. Patients with different risk tolerance: If the patient makes it clear that some specific information is material, then the doctor must disclose. 
i. Ex. Patient says I would rather die than be paralyzed. Dr. has duty to disclose that surgery has risk of paralysis. 
d. Exceptions to the general rule of disclosure. 
i. Patient is unconscious or otherwise incapable of consenting, and harm from failure to treat is imminent and outweighs any harm threatened by the proposed treatment. 
ii. Risk-disclosure poses a threat of detriment to the patient as to become unfeasible or contraindicated from a medical point of view. MUST BE AN IMMINENT RISK of substantial harm. Ex. Telling an anxious person with heart problems might cause a heart attack. 
iii. Waiver of Right. Patients can waive their right to disclosure if they don’t want to hear the risks or decide on their own. 
iv. Dangers inherent. For some dangers, such as infection, which are inherent to any operation, there is no obligation to communicate those of which person of average sophistication are aware. 
1. Eg. Infections, maybe bedsore, muscle atrophy from lying around, etc. 
e. 
iv. Negligence Per Se. Negligence Per Statute. Elements:
1. Duty. Statute required D to engage in certain conduct
2. Breach. Defendant fails to conform
3. Member of the Class. P is w/in class of those for whom statute was enacted
4. Type of Injury Consistent. Statute enacted to prevent injuries of the character which occurred and
5. Causation and Harm. Failure to conform to statute was cause of injury
a. Must be a causal link between the harm and the negligence per se. Martin v. Herzog, child darted into street, D was speeding, 28mph in a 25 mph zone, but would not have been able to stop in time even if he had not been speeding. 
6. Application. Ex. Osborne v. McMasters. D’s clerk at store sold P a deadly poison w/o labeling it poison, as required by statute. She not knowing it was poison, consumed it and died. Reasoning for liability. 
1)	Duty to label poison
2)	D did not label the poison
3)	Statute was created to protect consumer. P was a consumer
4)	Statute was created to prevent accidental ingestion of poison. 
5)	Failure to label caused the accidental ingestion of the poison and died.
7. Justifications. Deterrence. Standard reasonableness that we can expect others to comport with. Corrective justice argument: if you break the law and harm someone then you should be the one who pays for it not the innocent person harmed by your law-breaking. 
a. Why not? People are unaware of the law, unreasonable to hold them strictly to standard they are unaware of.
8. Licensing. Brown v. Shyne. Chiropractor performed back surgery. Statute requires licensing to do surgery. Failure to license is not the cause of the injury. Injury was caused by unreasonable standard of care Conduct is judged by a negligent standard used to evaluate the conduct of a licensed physician. 
9. Following Statute. Only protects you from negligence per se, can still be liable under other theories unless the statute preempts it. 
v. Excuses for Negligence Per Se (rest. 3d. §15)
1. An actor’s violation of a statute is excused and not negligence if:
a. The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation;
i. Ex. Statute requires pple to look before crossing street. Young child runs into street without looking and causes an accident. No negligence per se. 
b. The actor exercises reasonable care in attempting to comply with the statute;
i. Ex. Statute requires sidewalks to be free of ice. Owner tries her best but it keeps freezing. Someone falls, not negligence per se. 
c. The actor neither knows nor should know of the factual circumstances that render the statute applicable;
i. Ex.  Statute says illegal to drive without headlights. A checks taillight before he leaves, they go out while he is driving, gets rear-ended as a result, not negligence per se. 
d. the actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public;
e. the actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance. 
i. Ex. Statute says illegal to swerve out of lane. A swerves to avoid killing a child, swerving only caused a minor accident. No negligence per se. 
vi. Evidentiary Tools. Res Ipsa Loquitor. “The thing speaks for itself”. Where the negligence is so obvious that the burden is not on the P to prove but on the D to prove that it is not true. Requirements:
1. The event must be of a kind which ordinarily does not occur in the absence of someone’s negligence
2. It must be caused by an agent or instrumentality within the exclusive control of D, and
a. Rest. 3d. doesn’t think it needs to be under exclusive control. Most courts do not follow. 
3. It must not be due to any voluntary action or contribution on the part of the P. 
a. Rest. 3d. is pretty much the same rule, but it thinks that this is not appropriate. Still not followed by any state.  
4. Probability Issues. P needs to show that it was: 
a. More likely than not that there was negligence. (50+%)
b. More likely than not that it was the D’s fault. (50+%)
5. Collective Negligence. In medical contexts, where there are several potential negligent actors they can be held liable collectively because the P was unconscious and under their collective exclusive control. 
a. It would be impossible for P to identify the specific person who harmed them when they were unconscious. Its clear someone in the room did it, but it is unclear who. 
b. Ybarra v. Spangard. Having arm paralyzed is not something that ordinarily happens when you get your appendix removed without negligence. Court wiggles around the exclusive, P is at a knowledge deficit. D’s were acting in concert Patient was put under so no voluntary action on the part of the P.
6. Standard justification for RIL: When there is an asymmetry of information and there is clearly negligence but there is no way to know or no evidence to prove exactly what happened. Is an evidentiary tool shifting burden from P to D. 
VI. AFFIRMATIVE DUTIES AND BREACH. Generally, there is no duty to strangers. 
A. Interference. Cannot interfere with another’s attempt to tender aid. Soldano. Barkeep refuses to let use phone to call 911. 
B. Exceptions to No Affirmative Duty Rule
i. Creation of Risk- if you have created the risk you have an affirmative duty to warn or help
1. Montgomery v. National Convoy & Trucking. Truck stalls at bottom of icy hill, no one can see it from top of hill, can’t stop when start to go downhill. Car hits truck. Truck driver negligent for not warning. 
a. Reasonableness. Would not have had to warn if accident JUST happened, or if too dangerous to leave car.
ii. Undertaking. General rule, If you act to help you must act reasonably. Potentially liable if P is worse off for your help. 
1. Good Samaritan Law. States have passed laws insulating good Samaritans providing emergency care at the scene of an emergency. 
a. CA Samaritan law. Insulates any emergency care or assistance so long as it is not grossly negligent or willful or wanton misconduct. Van Horn. 
2. Goods.  If you undertake to carry the goods, you are liable to an action if through your neglect they are lost, or come to any damage. 
a. Coggs. As a favor D offers to move P’s barrels. D negligently breaks them. Court finds a breach of  duty because P relies on the understanding that they will perform the duty reasonably. 
3. Injury. Marsalis. P relied on D’s promise to keep the cat quarantined to check for rabies. D took no reasonable precautions, none at all, to keep the promise. P suffered harm as a direct and proximate result of D’s failure. If D had not promised, P could have had the cat quarantined herself. Because the cat got out, she had to get a rabies shot and developed terrible side effects. 
4. Volunteering Safety Measures. If you voluntarily provide safety measures that exceed the and people rely on those measures, failure to provide those measures or notice that they are gone is negligent. One who undertakes to warn the public of danger and thereby induces reliance must perform his ‘good Samaritan’ task in a careful manner.
a. Eerie Railroad Co. v. Stewart. Railroad had hired a watchman to alert of passing trains. Not negligent to not have a watchman but since people relied on this watchman it was negligent for him to fail to perform his duties and not provide warning. 
5. Third Parties. Rest. 2nd of Torts §324a. Liability to 3rd persons for Negligent Performance of Undertaking 
a. One who undertakes, gratuitously or for consideration to render services to another which he should recognize as necessary for the protection of a third person or his things, resulting from his failure to exercise reasonable care to perform his undertaking, if
i. His failure to exercise reasonable care increases the risk of such harm, or [increased risk]
ii. He has undertaken to perform a duty owed by the other to the third person, or [transferred duty to third party]
iii. The harm is suffered because of reliance of the other or third person upon the undertaking [reliance]. 
iii. Special Relationships
1. Landlords and Tenants. When L leases separate portions of property and reserves under his own control the halls, stairs, or other parts of the property for use in common by all tenants, he has a duty to all those on the premises of legal right to use ordinary care and diligence to maintain the retained parts in a reasonably safe condition. 
a. Criminal Activity. When L’s are on notice of 1) specific criminal activity and 2) it is foreseeable in the common spaces they are required to take reasonable precautions to protect T’s.
2. Doctors and Patients. An actor in a special relationship with another owes a duty to of reasonable care with regard to 3rd persons with regard to risks posed by the other that arise within the scope of the relationship. Tarasoff.
a. Subsequent CA statute makes it mandatory to warn and protect from a patient’s violent behavior where the patient has communicated to the psychotherapist a serious threat of physical violence/serious bodily harm against a reasonably identifiable victim or victims.
i.  Dr. is discharged from duty to warn and protect by making reasonable efforts to communicate the threat to the victim or victims AND to a law enforcement agency.
3. Rowland Factors.  CAN FIND LIABILITY ANYWHERE.
i. Foreseeability of harm to P
ii. Degree of certainty that P suffered injury
iii. Closeness of connection between D’s conduct and injury suffered
iv. Moral blame
v. Policy of preventing future harm (deterrence)
vi. Extent of burden on D
vii. Consequences to community of imposing duty
viii. Insurance (availability, cost and prevalence)
b. Arguments against in Context of Mental Health:  Might deter people from seeking mental health care because they are afraid that there is no confidentiality or that they would be arrested or that they would tell the person. 
c. In Context of Trespassing. owe everybody a duty of reasonable care, trespassing is not determinative but is a factor to be considered.
iv. Landowners & Occupiers. 
1. Invitees- Invitation plus joint economic interest. Business visitors, public officials
a. Safe Premises. Highest duty of care, reasonable care that the premises are safe. Duty to seek out and correct conditions within a reasonable time after their occurrence.
i. Not a Customer. If in the store with no intention to purchase, technically not an invitee but will likely be treated as one anyways. Could always change your mind. 
ii. Children. Children shopping with parents are licensees, unless public policy indicates they should be invitees. 
2. Licensees- Social guests, 
a. Duty not to Trap or Conceal Danger. No duty to ensure that the premises are safe, bound not to create a trap or allow a concealed danger. 
i. Obvious Danger. If apparently dangerous, no duty to warn.
3. Trespassers 
a. No Duty. English Rule. No duty to take reasonable care, or even to protect him from concealed danger. Trespassing is a determinative factor. 
i. Intentional or Reckless Acts. Only liable where the injury is due to a willful act or an act done in reckless disregard of the presence of the trespasser. 
ii. Exceptions. Common law. 
1. Willful wanton reckless conduct
2. Attractive nuisance doctrine. Rest. 2nd Sec. 339. “Artificial Condition Highly Dangerous to Trespassing Children.”
a. Attractive to children
b. Artificial condition (natural conditions are not included)
c. Possessor knows or has reason to know children will trespass
d. Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children
e. Child did not assume risk
f. Risk-utility calculation supports eliminating condition
g. Possessor failed to exercise reasonable care. 
iii. Utilitarian Justification- children do not make good decisions, want to prevent child deaths, landowners should take reasonable precautions to prevent. 
1. Want land owners to be encouraged to minimize or eliminate dangers that children may be exposed to on the site. 
4. Rowland.  Collapses the licensee and invitee categories. Trespassing is not determinative, just a factor to consider. Old categories are obsolete and difficult to apply, divisions arbitrary. Factors considered: 
i. Foreseeability of harm to P
ii. Degree of certainty that P suffered injury
iii. Closeness of connection between D’s conduct and injury suffered
iv. Moral blame
v. Policy of preventing future harm (deterrence)
vi. Extent of burden on D
vii. Consequences to community of imposing duty
viii. Insurance (availability, cost and prevalence)
VII. CAUSATION: Intentional torts sever causality for negligent torts. 
A. Cause in Fact (a.k.a. factual cause, actual cause, but for cause)
i. But-For test (Actual Cause Test). Jury must determine the following by a preponderance of the evidence:
ii. “But for defendant’s tortious conduct [ or p’s negligence- for contributory negligence purposes] in __________________, the injury would not have occurred. 
iii. Rest. 3d. Sec. 26 Factual Cause. Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct.
iv. When a Wrongful Act has the Potential to Cause an Injury and that Injury Occurs. Zuchowicz. when a) there is a negligent act deemed wrongful because that act increased the chances that a particular type of accident would occur, and b) the mishap of that very sort did happen then a strong causal link exists and the burden shifts to the D to bring in evidence denying the but for cause and suggesting that in the actual case the wrongful conduct had not been a substantial factor.
v. Loss of Chance of Survival. Patients with less than a 50% chance of survival can still claim for lost chances even though they are more likely than not to die. The harm is no the likeliness of death but the increased expenses or loss of likelihood of survival. 
1. Ex. Herksovits. Doctor missed P’s cancer causing him to go from 39% chance of survival to 15%. 
2. Policy: to decide otherwise would be a blanket release of liability for doctors and hospitals any time there was less than a 50% chance of survival, regardless of how flagrant the negligence.
3. Damages. This court allowed to recover for lost wages and increased medical costs. Other courts allow for the lost chance of life. Other courts allow for no recovery at all.
vi. Multiple Causes. 
1. Kingston Rule. Two fires, one started by D, on created by nature, join and ultimately burn P’s house. Where there are multiple simultaneous causes and either is sufficient to cause the harm we can hold each one liable for the whole injury. (each potentially 100% liable)
a. Ex. If it was an act of nature then there is no liability, can’t hold lightening responsible. We have a non-negligent act of nature and a potentially not negligent defendant, so neither is negligent. 
b. Second Causes Additional Damages. What if one fire got there first? First fire is the responsible party if it burned down the property. If there is additional damage caused by the second party’s fire, then they would still be responsible for that damage
2. Rest. 3d Sec. 27 Mult. Sufficient Causes. If multiple acts occur, each of which alone would have been a factual cause [] of the physical harm at the same time in the absence of other act(s), each act is regarded as a factual cause of the harm. Where there are two or more bad actors and one of them is the certain cause of the harm each liable for their percentage possibility of having caused that harm. 
a. Summer. Both D’s shot at P at same time with same buckshot. Cannot possibly tell whose shot blinded him and whose shot hit his body. They were acting in concert. Negligence of both was the cause of the injury. We are 100% sure it was one of them (little bit of a fudge because its 50%-50% and that is not more likely than not). P is an innocent party and the D’s are both bad actors.
b. Jurisdictional Splits. 
i. Parties less likely Dismissed. Some jurisdictions if it less than 50-50 or unevenly divided then the less likely party should have out of the suit, 
ii. All Parties Liable. In other jurisdictions all parties likely to have caused the harm are included regardless of the percentage of the likelihood. 
c. Justifications. D’s are in the best position to know who did it, they should have to resolve between themselves and the burden is on them b/c they are bad actors. 
3. Rest. 3d Sec. 28 Factual Cause and Burden of Proof
a. Subject to subsection b the P has the burden to prove that the D’s tortious conduct was a factual cause of the P’s physical harm. 
b. When the P sues all of the multiple actors and proves that each engaged in tortious conduct that exposed the P to a risk of physical harm and that the tortious conduct of one or more of them caused the p’s harm but the p cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both the ….is on the D. 
4. Market Share Liability VERY RARE. Only applied to one case where the P’s mother had taken a pill to prevent morning sickness that caused cancer in her daughter but could not remember brand.  
a. All named defendants are potential tortfeasors
b. Alleged products of all tortfeasors are fungible (i.e. share same properties, materially identical)
c. P, through no fault of her own, cannot identify which defendants caused injury
d. P brings in as D’s those representing a substantial market share. 
B. Proximate Cause (a.k.a. legal cause) Scope of liability, where you cut it off for liability
1. Minority. NY and Fires. In NY only liable for the first building that burns after you start an accidental fire, if the fire subsequently spreads, not liable for those damages. 
ii. California Substantial Factor Test. Restatement 2d. 431. Defining the word substantial as: denoting the fact that the D’s conduct has such an effect in producing the harm as to lead reasonable men to regard it as a cause, using that word in the popular sense, in which there always lurks the idea of responsibility. 
1. Restatement 3d has gotten rid of substantial factor. 
iii. Directness Test. VERY SMALL MINORITY. What matters is how directly or remotely related the harm is to the negligent act. Does the harm directly follow the negligent act? (NOTE: this test does not necessarily favor Ps)
1. Foreseeability of Specific Harm Not Relevant to Causation. Foreseeability is only relevant when determining if an act was negligent (breach of duty), once it is determined that it is negligent the foreseeability of the specific harm is not required only the directness or the remoteness of the harm from the negligent act. 
a. Justification. Administerability: Difficult to determine what is reasonable or probable or foreseeable. Perhaps easier to determine if something is direct in time and space. 
2. Intervening Acts. Intervening acts sever the directness of the act from the harm if not foreseeable. 
iv. Foreseeability Test. SLIGHT MAJORITY.  Requires that the plaintiff and the harm be foreseeable. 
1. Foreseeable plaintiff (Palsgraf) package dropped while helping man jump on moving train exploded causing stampede that injured P. P not a foreseeable P. 
a. Foreseeability and Eggshell P’s: Does not extend to eggshell P’s, only type of harm needs to be foreseeable not the extent of the harm. If you kick someone you expect to harm their leg, doesn’t matter if the kick ends up requiring an amputation. 
i. Intentional torts less latitude on foreseeability of type of harm (e.g. punch someone in the face and they have a heart attack would be liable, maybe less likely to be liable if a negligent act)
2. Foreseeable harm (Wagon Mound) was told oil wouldn’t burn in the water, eventually caught fire, not a foreseeable harm. 
3. Foreseeability and Intervening Acts: Intervening causes that are foreseeable do not break chain of causation.
a. Ex. Case where lady was assaulted in hallway of her apartment and landlord was held liable b/c previous assault in same hallway and was foreseeable. 
b. Ex. no liability in mall rape because was first time something like that had happened, not foreseeable. 
v. Rest. 3d Sec. 29. Limitations on Liability for Tortious Conduct. An actor is not liable for harm different from harms whose risks made the actor’s conduct tortious.
VIII. AFFIRMATIVE DEFENSES TO NEGLIGENCE
i. Contributory Negligence: running an unreasonable risk of harm to one’s self. One person being in fault does not dispense with another’s using ordinary care for himself. Ex. Butterfield riding fast on a country road at night and hit a pole in the rode. How fast would a reasonable person right horse in the dark? Would he have been able to stop if he rode slower?
1. Minority. Traditional Rule. Contributory negligence is a total bar to recovery. 
a. Exceptions Where CN is a Total Bar to Recovery. 
i. Emergency Doctrine (goes to reasonableness but also life-saving, e.g. Eckert). If you believe that you can save someone’s life with little risk of bodily harm or death to yourself, then not contributorily negligent. (very difficult to ask a dead man though)
ii. Last Clear chance. Where a D has the last clear chance to avoid injury to another, cannot claim contributory negligence as a bar to recovery. 
1. Ex. Fuller v. Illinois R.R. P, decedent, doesn’t look stop or listen when crossing the tracks in his wagon. The train was going too fast. Further, the train could have been stopped in time.
2. Justifications. 
a. Fairness: don’t want people to get away with murdering others b/c the other was negligent. Life is important/valuable, more valuable than making sure you get to the station on time. 
b. Utilitarianism: maximize the safety of all people by incentivizing the prevention of harm where it is easy to do so. Encourage people to take adequate precautions on both side. Reduces accidents.
c. Least cost avoider: train is best able to prevent the accident, cheaper for the train to avoid the accident that the driver who was not aware of the train. 
d. Administerability: Can’t really always determine if the other person is negligent and you are relieved of liability. Utilitarian sub argument: want to encourage people to avoid accidents in general and encourage cautious behavior.
iii. Not applicable to intentional torts- not applicable where D intentionally commits tort. 
iv. Willful and wonton exception- not applicable where D behaved recklessly.  
2. Minority #2. Contributory negligence is irrelevant to recovery. 
3. Majority. Comparative Fault. P’s neg. could affect the amount in controversy;
a. Pure- apportioned fault
b. Modified- if a P’s fault is greater than 50% contributory negligence is a complete defense. 
c. Justifications:
i. Fairness: Not fair for a P who was only a little bit negligent to be denied recovery when a D was very negligent. 
ii. Administerability: Juries found it difficult and were not following the contributory negligence law, they were nullifying or working around or disregarding negligence and we don’t want juries working around. 
1. Comparative negligence is not easier to apply though. 
iii. Utilitarianism: Incentivizing people to act carefully. 
4. Elements. D bringing up this defense would need to establish a negligence case. Would need to establish that P:
a. Had a duty of reasonable care to himself that he breached. 
b. AND that breach CAUSED or contributed to the harm. 
ii. Assumption of Risk. General Idea: P appreciated the risk but undertook the activity anyways.
1. Explicit Assumption of Risk. Like a contract. Similar to explicit consent. Governed by K principles
a. Public policy limits (including unconscionability). Considerations.
i. Clarity of waiver/Assumption of risk. 
ii. Importance of service/good to individual. 
iii. Availability of alternative options
iv. Severity of danger
2. Implicit Assumption of Risk: by actions, knowing the danger, but undertaking the activity anyways. 
a. Ex. Lamson. Worked in axe factory, just installed new racks, P felt racks were dangerous and complained about them. Was subsequently injured by an axe that fell off of the racks. Assumed the risk because, 1) he was very aware of the risk, he complained about it and 2) decided to work and stay in the area anyways.
b. Ex. Steeplechase Park. P gets injured falling on the Flopper. P knew rides sole purpose was to try to make you fall. 
3. Traditional Assumption of Risk
a. P has specific knowledge of risk
b. P appreciated the nature of the risk
i. Ex. knew he could fall, but wouldn’t have expected that he could die (would not have appreciated that risk)
c. P voluntarily proceeded 
i. [Rest. Adds a willingness by P to accept responsibility for risk]
4. Assumption of Risk in a Comparative Fault Scheme. 
a. Primary assumption of risk: no duty of reasonable care regardless of what the P knew or should have known where the risk is inherent and the injury is a result of that inherent risk.
i. Cannot be Made safer. There is nothing you can really do to make it safer. 
ii. Duty not to Intentionally or Recklessly Harm. Still a duty not to intentionally or grossly recklessly harm someone.
b. Secondary assumption of risk:  there is still a duty, question is then if the P knew the risk, appreciated it, and proceeded anyways.  
5. Firefighter rule: firefighters cannot sue for injuries fighting fires that were negligently created (if recklessly or intentionally might be able to recover). 
a. Inherent Risk.Is an inherent risk of the job to fight fires that were negligently created (primary assumption of risk)
b. Exception. What if they are fighting a fire with toxic chemicals and owner does not disclose?
i. No assumption of risk because no knowledge of the risk. 
6. Veterinarian rule: cannot sue for animal bites, part of your job is that animals may bite you (unless reckless or intentional, ex. an attack dog.)
7. Skiing. Moguls: you assume risk of moguls when skiing. Inherent risk. Primary AoR
8. Golf: you assume risk of being hit by balls when on a golf course. Inherent risk in golf itself. No obligation of golfers to warn or wait for their path to clear. Primary Aor. 
9. Holes in Nets: Secondary AoR because they took on duty to protect by placing net. 
IX. STRICT LIABILITY. 
A. Vicarious Liability. Respondent Superior- negligence determined for employee (or really anyone else where that special relationship exists) and then the employer is held strictly responsible. (for intentional torts they are usually relieved of their liability unless the tort is a part of their duties or if the employer is aware of the risk and does nothing (hiring rapists))
i. Frolic and Detour- were you acting in your capacity as an employee still? (e.g. taking a detour in the company truck to go to the supermarket and you kill someone)
ii. Independent contractors- not employees so vicarious liability does not automatically apply. Requirements to apply:
1. Whether the D who hired the independent contractor can direct and control the contractor’s behavior?
a. Must have the authority to do so, depending on the jurisdiction might have to actually exercise that control. 
2. Did the D who hired the independent contractor derive a benefit from their work?
iii. Justifications:
1. Utilitarian: Want to incentivize people to supervise their employees and hire competent employees. 
2. Administerability: Might be difficult to determine who caused the harm or where the fault lies between several employees can just hold employer responsible. 
3. Loss spreading, employer would have deeper pockets than employee and can spread loss to customers. 
B. Fire. Strict liability for fires that were intentionally started even if they spread unintentionally. 
C. Animals- Strict liability for animals in certain contexts. 
i. Type of animal: different liability depending on the type of animal. 
1. Livestock: traditionally at common law, the owner is responsible for the trespassing livestock and any damage that they do. 
a. Altered in the Western States: obligation to fence out cattle to protect your land as opposed to fencing them in. Some states have moved back to the strict liability. 
2. Domesticated Pets/ Tame Animals 
a. Violent Propensities. Gehrts v. Batteen- If the domesticated pet does not have a known violent propensity then negligence standards apply. If the domestic pet is known to be dangerous then can apply strict liability.
i. Even if you do everything right, if they somehow get out and bite someone still liable. 
ii. Justification: if you know your dog is abnormally dangerous, you keep it at your own risk, you can’t really exercise reasonable care to make the dog safer (kind of like blasting)
1. Nonreciprocal risk: you are taking on the risk of having a dangerous dog, the person getting bitten is not.  
b. Presumptively Dangerous Breeds. Some breeds of dogs are presumptively assumed to be dangerous (depends on jurisdiction, e.g. Pit bulls)
i. Attack Animals. Attack animals are presumptively assumed to be dangerous.
c. Jurisdictional Split: some jurisdictions (e.g. CA) apply strict liability regardless of the dangerousness of the animal or knowledge of it. If you get bit by a dog in a public place or lawfully in a private place strict liability applies. 
i. Justifications.
1. Utilitarian: dogs bite a lot, want to discourage a bunch of lawsuits and encourage people to just pay out and avoid litigation when their dog bites someone.
2. Fairness: You get the benefit of owning your dog, you don’t get to pass the burdens of injury onto another person. 
3. Least cost avoider: who has the most information about the dog to avoid bites? As a group it will be the dog owner. 
3. Wild animals that are ferocious by nature (lions v. turtle). Strict liability applies. 
a. Zoo Exemption: Majority of jurisdiction exclude zoos from strict liability for animal attacks.
i. Public policy reasons- want people to go to zoos, want to limit liability
ii. Assumption of risk: going to a place that has as its only point ferocious wild animals on display. 
D. Ultrahazardous or Abnormally Hazardous Activities
i. Examples of Ultrahazardous Activities. Blasting, explosion, fumigation, transportation and storage of hazardous materials (sometimes). Spano. 
ii. Rest. 3rd of Torts Sec. 20 (MAJORITY)A defendant who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity 
1. An activity is abnormally dangerous if:
a. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and
b. The activity is not one of the common usage. 
iii. Rest. 1st of torts Sec. 520 An activity is ultrahazardous if it:
1. Necessarily involves a risk of serious harm to the person, land or chattels of others which cannot be eliminated by the exercise of the utmost care, and 
2. Is not a matter of common usage. 
iv. Rest. 2nd of Torts Sec. 519 (MINORITY 2ND CIRCUIT, posner ONLY PRETTY MUCH) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm. 
1. This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous (proximate cause)
2. Sec. 520 In determining whether an activity is abnormally dangerous, the following factors are to be considered:
a. Existence of a high degree of risk of some harm to the person, land, or chattels of others;
b. Likelihood that the harm results from it will be great
c. Inability to eliminate the risk by the exercise of reasonable care
d. Extent to which the activity is not a matter of common usage
e. Inappropriateness of the activity to the place where it is carried on and 
f. Extent to which its value to the community is outweighed by the dangerous attributes. 
v. Main Defenses to Strict Liability
1. Attack the prima facie case (including causation)
a. Actual cause
b. Proximate cause—harm is within the scope of what makes the activity abnormally dangerous
i. Ex. dangerous bitey dog. You trip over dog, cannot apply SL.
2. Not Foreseeable. 
a. Ex. Blasting causes minks to freak out and eat their babies. Not foreseeable. 
3. Contributory negligence and Assumption of risk. Jurisdictional split 
a. Contributory Negligence- split on whether it is, some jurisdictions is full defense, some is partial defense. 
b. Assumption of Risk- all jurisdictions is a defense
c. Recognizing Both. Some jurisdictions recognize both contributory negligence/comparative fault and assumption of risk. 
d. Only AoRSome jurisdictions only assumption of the risk (oh you’re going to blast here? Ill just sit down and drink a beer while you’re doing that)
E. Products Liability (manufacturing only) Manufacturing defects- strict liability in all jurisdiction- departure/deviation from design specification or part of the materials or process were faulty
i. Justifications. 
1. Least cost avoider: Manufacturer is the least cost avoider, manufacturer has the exclusive control, customer has no say on how it is made. 
a. Consumers don’t interact directly with the manufacturers.
2. Loss spreading: would be a huge loss for consumer, manufacturer can spread it around. 
3. Incentivize innovation: stronger thumb on the scale for cost benefit analysis of innovation when there is SL
4. Corrective justice/fairness: while two parties may be innocent, the customer is more innocent b/c literally did not produce item that harms them
5. Administerability:  might be difficult to prove negligence, would be inefficient to litigate.
F. (Nuisance)
X.  PRODUCTS DEFECTS.
A.  Manufacturing defects- strict liability in all jurisdiction- departure/deviation from design specification or part of the materials or process were faulty
i. Can sue anyone in the chain of distribution.
ii. Rest. 3d PL 2 Manufacturing Defect. A product is defective when at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. A product:
1. Contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product. 
iii. Rest. 3d products liability Sec 3 Circumstantial Evidence. It may be inferred that the harm sustained by the p was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:
1. Was of a kind that ordinarily occurs as a result of product defect; and 
2. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale and distribution. 
3. Speller v. Sears. House caught fire. Started at fridge, too damaged to know why it caught fire, but fridges are not supposed to catch fire. 
B. Design defects (most jurisdictions negligence standard)- design itself is defective, even if constructed perfectly would be defective. First step is also to determine the intended use. Design Defect Tests: (most jurisdictions not actually SL)
i. Reasonable expectations test (still need to prove causation)
1. Rest. 2nd Sec. 402 A comment i. Defining unreasonably dangerous as dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchased it, with the ordinary knowledge common to the community as to its characteristic.
2. Automobiles. An automobile manufacturer is liable for a defect in design which the manufacturer could have reasonably foreseen would cause or enhance injuries on impact.
ii. Alternative designs test. Rest. 3d PL Sec. 2(b). Reasonableness of Alternative designs. A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design…and the omission of the alternative design renders the product not reasonably safe. Factors:
1. Magnitude and probability of the foreseeable risks of harm
2. The instructions and warnings accompanying the product
3. The nature and strength of consumer expectations regarding the product, including expectations arising from the product portrayal and marketing
4. The relative advantages and disadvantages of the product as designed and as it alternatively could have been designed may also be considered. 
5. The likely effects of the alternative design on production costs; the effects of the alternative design on product longevity, maintenance, repair, and aesthetics; and the range of consumer choice.
6. 
iii. Hybrid Test
1. Barker’s consumer expectations test. A product is defective in design if the product fails to perform as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. 
2. Barker’s risk-utility analysis. To find that the risk of danger inherent in the challenged design outweighs the benefits of such design, a jury should consider among other relevant factors:
a.  the gravity of the danger posed by the design, 
b. the likelihood that such danger would occur, 
c. the financial cost of improved design, and 
d. the adverse consequences to the product and consumer that would result from the alternative design.
C. Warning defects (failure to warn or inadequate warnings) (most jurisdictions negligence standard)
i. Rest. 3d. Products Liability Sec. (c). A product is defective b/c of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe. 
ii. Main Issues.
1. Is a warning necessary?
2. Was the warning adequate?
3. Would an adequate warning have made a difference? (causation)
iii. Ex. MacDonald v. Ortho. P was on bc. She had a stroke and severely damaged her brain. Warning said it could cause blood clots or death, did not mention stroke. P argues warning on birth control was insufficient, she would not have taken the bc if she knew that she could have a stroke, incapacitation is worse than death (willing to risk death but not willing to risk brain damage, she read the inserts and knew the risks so the warning was relevant).
D. Common law exceptions to products liability
i. Open and Obvious. Complete Defense. No defect if the problem is “open and obvious”
1. Ex. axes are sharp; you can tell they are dangerous. 
ii. Product Misuse. Partial defense. No defect if product caused injury when not used for an intended use
iii. Product Misuse/Alteration. Partial defense. No defect if product was altered by consumer
XI. PRIVACY TORTS. 
A. Intrusion upon seclusion: One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another, or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person.
i. Elements:
1. Intentional intrusion
2. On seclusion; and
3. Intrusion would be highly offensive to a reasonable person. 
ii. Surveillance. surveillance is not usually intrusion in public areas, but might be intrusive is overzealous.
iii. Wiretapping. Wiretapping and eavesdropping on private parties is always an intrusion.
iv. Asking Others. Not intrusion to ask others about your secrets, if you told them it’s not a secret anymore.  
v. Exceptions. Newsworthiness. 
1. Exception. Rest. 2nd 652 D. Publicity given to private life. One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy, if the matter publicized is of a kind that
a. Would be highly offensive to a reasonable person, and
b. Is not of legitimate concern to the public. 
B. Disclosure of private facts. Elements. Publication of Private Facts: 
i. Publication or publicity of 
ii. Private information
1. Highly Offensive. The publication of such matter would be highly offensive to a reasonable person and 
a. True statements. Truthful comments usually not enough. 
2. Not Newsworthy. The matter is not of legitimate public concern (i.e. is not newsworthy)
a. In some jurisdictions this is a defense, not an element requiring the P to prove.
b. Involuntary Public Figures. Don’t have to seek out the publicity only have to be in the public sphere or in public interest. Can be involuntary. 
i. Ex. Sidis, tried to avoid limelight for years, still a figure of public interest. 
iii. Publicity v. Publication. 
1. Publication: any communication to a third party
2. Publicity: communicating to the public at large, or so many people that the matter must be regarded as substantially certain to become one of public knowledge. 
C. False light. 
i. Defamation v. False light:
1. Defamation: false statements that actively disparage a person or business
a. Public figures: only applies to making knowingly false statements or recklessly disregarding the falsity of the information.
i. Businesses. Businesses are public figures
b. Private figures: negligence standard (were they unreasonable?). 
2. False light: can be used for false statements that are disparaging OR false statements that aren’t disparaging. Could even be complementary. 
a. Standard is intentionally making false statements or making statements with reckless disregard to their falsity for all figures, public or private. 
ii. Elements for false light privacy tort. A defendant is liable for false light if D:
1. Places person in a false light;
2. That is highly offensive to a reasonable person and
3. Acted with the knowledge or reckless disregard of falsity [at least for a public or quasi-public figures] 
a. Maybe negligence standards for publicized false facts not related to their reason for being a public figure/quasi-public figure
4. And Defendant published/publicizes the information. 
D. Appropriation of name or likeness for (commercial or other) advantage [ a.k.a. right of publicity]
i. Rest. 2nd 652 C. appropriation of name or likeness. One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy. 
ii. Rest. 3rd Unfair Competition. 46 Appropriation of the commercial value of a person’s identity: the right of publicity. One who appropriates the commercial value of a person’s identity by using without consent the person’s name, likeness, or other indicia of identity for purposes of trade is subject to liability.
1. Predominant purpose test: even if an expressive use, if the use is mostly commercial then not newsworthy.
2. Relatedness test (Rest.): is the identity being used in a way that is related to that person’s public figure status?
3. Transformative (CA and others): is the identity sufficiently transformed to be different from the figure?



