[bookmark: _GoBack]What is a tort? It is a civil wrong for which the law provides a remedy that is not a breach of contract / personal injury 
1. Courts consider: 
· Existing standards
· Existing rules and precedent
· Policies and social values
· Policy is important when there is a gray area in rules
· Courts defer to social policy when making new laws 
· Facts 
· Normative analysis – what should the law be? 
2.  Burden of proof: “more likely than not” 
3. Goal is for the plaintiff to receive monetary damages (most of the time) 
4. Personal Injury Torts
· Intentional 
· Accidental (most torts) 
· 1. Negligence / Medical Malpractice
· 2. Strict Liability 
· product liability 
· abnormally dangerous activities 
5. Distinctive Features of US Tort Law
· Juries 
· Insurance Companies
· Contingency fees
· Politics 

Intentional Torts 
A. Basic Doctrine 
Prima facie cases of intentional torts share two elements: 
1. An act by the defendant (the act requirement) 
0. What constitutes an act? 
0. A voluntary contraction of muscles or an "external manifestation of the actor's will." 
Ii. What does not constitute an act? 
· Convulsions or involuntary muscles spasms are not acts (ex. Sleepwalkers or someone having an epileptic seizure) 
1. Done with intent 
Intent requires that: 
1. The person act with the purpose of producing the consequence, or 
1. The person acts knowing that the consequence is substantially certain to result 

Transferred Intent: applies when D attends to commit a tort against one person but then
	1. Commits a different tort against the same person
	2.  Commits the same tort against a different person
	3. commits a different tort against a different person 
 
Continuum of intent: 
Intentional -->  substantial certainty ---> reckless ---> negligence 
 
B. Intentional Torts (4)
1. Assault (2 elements) 
An actor is subject to liability for assault if: 
1. He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact or, 
1. The other is thereby put in such imminent apprehension 
· P doesn’t need to be afraid – just must have reasonable knowledge or expectation / imminent apprehension of a harmful or offensive contact 
· Conditional threats are not enough to establish assault. Must be imminent, i.e. wouldn’t be assault if the threat was for sometime in the future. Why? You have recourse, time to protect yourself 
· Balancing D’s freedom of action and victim’s right to protect themselves 
· Extension of body rule: contact can be with an object attached to or identified with body 

*Picard v. Barry Pontiac- Buick – assault and battery  – bad brakes, repairman D aggressively pointed finger and touched P’s camera. P was in imminent apprehension of harmful or offensive contact. D touching her camera counted as battery because it was attached to and identified with her body. It was therefore an “offensive” contact. 

Two Types of Assault: 
1. Where the actor intended to cause a harmful or offensive contact 
--> attempted or incomplete battery 
1. Where the actor intended to cause an imminent apprehension of such contact 
--> threatened battery 
 
1. Battery (2 elements)
An actor is subject to liability for battery if: 
1.  He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact and, 
1. An offensive contact with the person of the other directly or indirectly results.  
Offensive contact: offends a reasonable sense of personal dignity
· Balance between personal dignity and baseline for incidental contact 
· Intent to harm is not necessary if D willfully set in motion a force that caused injury to P (can’t be accidental or involuntary)
· Damages for offensive contact are calculated based on “documented emotional distress” 
· If reasonable minds disagree about whether the contact would be offensive, goes to jury 
· Thin-skulled / eggshell plaintiff rule: liable for any harm, even a pre-existing condition that is exacerbated by the action. 
· No exception for child if child could knew that a harmful contact was likely to result from his or her actions

*Wishnatsky v. Huey  - D closed door aggressively on P. P sued for violation of personal dignity. Court held was not battery because it wouldn’t offend a reasonable person not unduly sensitive to his personal dignity. 

*Garratt v. Dailey – child (D) pulled chair out from under adult P, she broke her hip. No exception for child if child has reasonable knowledge to substantial certainty that harmful contact will take place. 

1. False Imprisonment  (3 elements)
In order to establish a prima facie case of false imprisonment, the plaintiff must demonstrate 3 elements: 
1. Words or acts by defendant intended to confine plaintiff
1. Actual confinement, and
1. Confinement: an unlawful restraint of an individual's personal liberty or freedom of locomotion. 
1. Factors that may establish confinement: 
1. Actual or apparent physical barriers
1. Overpowering physical force or submission to physical force
1. Threats of physical force
1. Other duress
1. Asserted legal authority 
1. Other possible factors (weighed by the Lopez court) 
2. Present threats
2. Not just moral pressure / internal pressure – must be external pressure 
2. Without consent
2. Involuntary 
1. "Unlawful restraint" may be affected by words alone, by acts alone, or by both
1. The confinement must be against the plaintiff's will 
1. Confinement must be objectively established (but can sometimes rely exclusively on psychological distress 
1. Awareness by plaintiff that she is being confined (except in cases of actual harm to children or the incompetent)
In other words, to show a prima facie case of false imprisonment, a plaintiff must show intent to confine and his or her awareness of being confined. 

3 Exceptions: 
1. Shopkeeper’s privilege - statute grants shopkeepers privilege to detain shoplifters to determine if they have taken merchandise – must be “reasonable belief, accomplished in a reasonable manner, and for a reasonable amount of time.” 
2. Citizen’s arrest
3. Legal justification (?) 
*Lopez v. Winchell’s Donut House – P was accused of stealing money from D, Ds escorted P to back room and latched door. Ds asked her questions and P felt obligated to remain to defend her reputation. P then left when she started feeling sick. Court held not false imprisonment because moral pressure to remain is not sufficient. There were not actual barriers and she was not being compelled to remain. 
 
1. Intentional Infliction of Emotional Distress (3 elements) 
Definition of IIED: One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm. 
· Balance between protecting someone and allowing for basic freedom of conduct 
· Concerns – objective analysis of subjective experience, fraud 
1. Defendant engages in extreme and outrageous conduct
· Extreme and outrageous: offends against the generally accepted standards of decency and morality 
· Policy rationale: limits frivolous lawsuits and avoids litigation where "bad manners and hurt feelings" are involved. 
2. And intentionally or recklessly causes
· Intentional or reckless: When the wrongdoer had the specific purpose of inflicting emotional distress or where he intended his specific conduct and knew or should have known that emotional distress would likely result.
· Intentional: wrongdoer had the specific purpose 
· Substantial certainty: he intended his specific conduct and knew that emotional distress would likely result 
· Reckless: he intended his specific conduct and should have known that emotional distress would likely result 
· The "reckless standard" means that the wrongdoer acts "in deliberate disregard of a high probability that emotional distress will follow."  
3. Severe emotional distress to the plaintiff
· What constitutes "severe emotional distress"? 
· Manifestation of physical symptoms usually not required
· BUT proof of emotional distress more than trifling, hurt feelings, or mere upset is generally required 
· Must be “reasonable and justified under circumstances,” can’t arise from “particular sensitivity” 

*Womack v. Eldridge – P wrongfully included in a child molestation investigation and trial. D obtained P’s personal photograph under false pretenses and caused him severe and documented emotional distress. Court held that Ds were reckless and complete disregarded consequences of their actions and should have known that emotional distress would likely result. 
 
C. Affirmative Defenses of Intentional Torts 
1. Defendant has the burden of proving each element 
1. A successful defense usually defeats the entirety of the plaintiff's claim 
1. An affirmative defense is ordinarily triggered only if the plaintiff has established a prima facie case of tort liability 
1. Expanding the circumstances under which a defendant may assert a defense cuts back on the circumstances under which the plaintiff may obtain recovery 
1.  Consent 
1. Consent can be express or implied – objectively determined, can be spectrum of consent 
5. Express consent: an objective manifestation of an actor's desire
5. Implied consent: the person acted in a manner which warrants a finding that she "consented" to a particular invasion of her interests 
5. Secret beliefs don’t matter (vaccination case) – if your conduct implies consent, then you have consented. Consent can be implied through participation 
5. Fraud can negate consent 
5. There are certain circumstances under which someone’s consent can be automatically voided 

*Hart v. Geysel – P (decedent) fought in illegal prize fight and died as result of injuries. Court held P didn’t have grounds for recovery because consent is an affirmative defense to charge of assault and battery (or wrongful death). The assumption of risk doctrine also barred recovery. Also, fight was illegal, so can’t profit from wrongdoing. If you consent to a fight, giving up right to protection of your bodily integrity (AOR affirmative defense for negligence) 

2. Self-Defense (3 elements) 
1. A defendant is privileged to use so much force as reasonably appears to be necessary to protect himself against imminent physical harm 
1. Must act in honest belief that force is necessary
2. Fears must be reasonable under the circumstances (objectively determined) 
3. Have to use “reasonable means” of self-defense proportionate to the threat 
· Limitations to self-defense claim: 
· Proportionate response – ex. gun is not proportionate response to fist 
· Mistake is permitted with self-defense, but not with consent 
· If personal safety is not at risk, cannot use force or deadly force 

*Courvoisier v. Raymond – D was set upon by a small mob outside his apartment building who threw stones and bricks at him. Cop (P) approached him trying to calm situation. D shot him thinking the cop was threatening him and that he was in danger of his life. D also wasn’t wearing glasses. Court held that D’s mistake was reasonable and his fear was valid. Therefore self-defense was a valid affirmative defense. 

3. Protection of Property 
You are entitled to use force to protect your property, but you cannot use serious or deadly force to protect your property unless your personal safety is also being threatened. Policy: human life more valuable than property

*Katko v. Briney – Ds set up spring-loaded shotgun in their unoccupied farm house. P, trespasser, was permanently crippled. Court held that self-defense or protection of property affirmative defense was not valid because D wasn’t present (not acting in self-defense) and the response was far out of proportion to the threat. 

4. Private Necessity (Privilege) 
1. Courts consider the following two questions: 
· What conditions trigger a privilege of necessity? 
1. Defendant must face a necessity 
2. The value of the thing preserved must be greater than the harm caused.
· Should the privilege be "incomplete" or "absolute"?
· Absolute necessity defense – life has greater value than property 
· Incomplete necessity – only partially liable
· Policy – encourages everyone to preserve social welfare (incomplete)
· Public necessity – gov’t uses someone’s personal property to preserve lives 

*Vincent v. Lake Erie – D tied boat to P’s dock and then storm came up. D stayed tied to dock to preserve ship at consequence of damaging dock. D was only partially liable b/c privilege of incomplete necessity. Had to pay actual losses to dock but not liable for punitive damages b/c of necessity privilege. 

*Ploof v. Putnam – D cut away sloop during storm to preserve dock, risked lives of passengers. D was held liable b/c P had privilege of absolute necessity – their lives were in danger.






 
Unintentional Torts 
A. Negligence 
Negligence: conduct that breaches the standard of care / protects others against unreasonable risk of harm 
· "Negligence" refers to both the tort cause of action and the conduct in question 
· tension between negligence and strict liability – usually negligence prevails because D should be held to same standard of conduct as P
Misfeasance: actively causing harm to another 
. Most cases of negligence - D's actions cause another to suffer harm 
Nonfeasance: passively allowing harm to befall another
. Few cases of negligence, liability only imposed where an exception applies 

Prima Facie case of negligence has four elements: 
1. Duty - a defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harms to others 
1. Breach of Duty - a defendant breaches that duty when, judged from the perspective of a reasonably prudent person in the defendant's position, the defendant fails to act with reasonable care in creating an unreasonable risk of harm to another. 
1. Causation 
5. Cause in fact or actual cause
5. Proximate cause 
1. Damages 

Fault Principle – P only prevails if D is at fault and P is not at fault 

*Brown v. Kendall – establishes “fault principle”/ standard of reasonable care. There was a dog fight, the two men tried to separate dogs with sticks. D accidentally struck P in the eye, severely injuring him. Since D was doing a lawful act and exercising due care, he was not liable for P’s injury. 

1. Duty - a defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harms to others
Reasonable care: what an average, reasonable person would do in a given situation 
· A person who unintentionally injures someone else can be held liable if they do not exercise due care 
· If they do exercise due care, then they are not liable 
· Burden of proof should lie with the plaintiff 
· Ps can’t recover just because the injury directly resulted from D’s action. P must show that D actually did something wrong / was at fault / breached duty of due care 

1. General Duty - a defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harms to others

*Adams v. Bullock – P (Decedent) severely burned because he was swinging long wire as he passed over a bridge that went over a trolley line. Wire swung under bridge and made contact with live trolley wire. Court held that trolley co. was not negligent because they took all reasonable precautions and had no way of foreseeing the extremely unusual accident. Add’l considerations: prevailing industry customs, public benefit of trolley cos. outweigh slight possibility of future accidents 

*Braun (Note 2 p. 46) – D strung wires above a vacant lot and abandoned them. 25 years later a carpenter was electrocuted when he came into contact with them. Cardozo held negligence b/c D could foresee that lot would be developed and could have taken reasonable preventative measures 

	2. Exceptions to (general) no duty to rescue
If you haven't created the risk of harm, there is generally no duty to rescue another who is in harm's way. Example of baby on train tracks, even if no one is around, you don’t have duty to rescue baby. 
· Even if a D has extra knowledge of a dangerous condition, does not have duty to warn P unless special relationship 




There is no duty to rescue UNLESS D has affirmative duty to rescue/protect/warn: 
1. Special relationships:
0. Innkeepers and common carriers – why? Because expectation of safety, financial transactions and economic benefits 
0. Possessors of land open to the public (See duties of landowners below) 
0. Persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection 
0. Social companionship: agreeing to go out together creates an expectation of mutual assistance and a legal duty – “common undertaking” 
	
*Harper v. Herman – P was guest on D’s sailboat. D moored in very shallow but opaque water. P dived into shallow water headfirst and became quadriplegic. P said that D had duty to warn him. Court held D had no duty to warn because there was no special relationship and P was capable of protecting himself. P moved too quickly for D to warn him and the injury was not foreseeable. IF D had created dangerous condition on boat that injured P, then he would have duty to warn. Case provides traditional doctrine of special relationships. 

*Farwell v. Keaton – P was father of decedent, friend (D) and son of P were out on the town together and got beat up. D did not obtain adequate medical care for son of P and son died. P charged that D had duty to make sure son received medical attention. Court held D did have duty and created new special relationship of “social companionship / co-adventurers.” D was also liable because of duty of commenced rescue. They were no longer equal parties. D commenced rescue and made situation worse. Dissent – court turning moral obligation into legal duty. 	 
				
2. Duty to Rescue or Warn Third Parties: Does D have duty to take reasonable steps to protect P from harm by 3rd party? 
A duty of care may arise from either: 
0. A special relation between the actor and third person which imposes a duty upon the actor to control the third person's conduct, OR 
0. A special relation between the actor and the other which gives the other a right to protection 

*Tarasoff v. Regents of UC – D was therapist treating Poddar, who told him that he was going to kill Tarasoff. D warned police and had police detain Poddar, but they released him and he proceeded to kill Tarasoff. Issue – did D owe duty to warn victim? Court held yes (nonfeasance). Foreseeability was not appropriate test so special relationship was created. D had duty to warn victim and control patient. 
· Policy Concerns: patient confidentiality, difficulty with accurate predictions - court rules that preserving life of third party is more important than these considerations. 
· Therapist held to both professional standard and reasonable person standard. 
0. Professional standard: when a therapist determines or should have determined that a patient presents a serious danger of violence to a foreseeable victim 
0. AND reasonable person standard: the therapist of that patient has a duty to use reasonable care to protect the intended victim against such danger 

*Randi v. Muroc – school districts (Ds) gave affirmative references for teacher who had history of sexual assault; he assaulted a young girl at the school that hired him. Did prior employers have duty to disclose the teacher’s conduct? Court held that schools did have duty to protect students and not write misleading recommendations. “Negligent misrepresentation” and negligence per se. Court says protecting children from abuse is more important than consequences of forcing employers to disclose. P must be reliant on misrepresented information. P’s injuries were foreseeable so that is the primary test of duty here. Recommendation writers had a duty to the students. 
· Courts are reluctant to extend 3rd party liability but will in specific circumstances

*Reisner – (note case) – Dr. didn’t tell his patient that she was HIV-positive due to a blood transfusion he gave her, a later sexual partner contracted AIDS. Court held he did have a duty to 3rd party despite lack of dr-patient relationship b/c P contracting AIDS was causally related to his failure to warn patient. 

3. D non-negligently injures another or created the risk of harm 
· Non-negligent injury - If D injures another, then D has a duty to take reasonable care to prevent further harm 
· Non-negligent creation of risk - if D innocently creates a risk and then discovers it, D has a duty to take reasonable steps to prevent the harm from occurring 

4. D voluntarily assumed assistance or commenced rescue
Undertakings - Commenced Rescue 
D has a duty where 
1. D takes charge of one who is helpless AND
2. Fails to exercise reasonable care to secure the other's safety while in D's charge OR 
3. Discontinues aid or protection and by doing so leaves the other in a worse position
· Once you commence rescuing someone, a duty of reasonable care applies – you preclude everyone else from attempting to rescue. 
· Also a duty to avoid any affirmative acts that would make the situation worst 

5. Implied private right of action from statute 
A statute can invoke a duty by implying a private right of action. The court may infer or find a duty where a general duty didn’t previously exist. 
· Addresses gaps in criminal justice system 
1. Does the statute expressly create a cause of action for damages? 
2. Does the statute implicitly create a private cause of action? (Uhr)
0. Was the statute intended to protect a class of people from a particular type of harm? 
0. Would a civil remedy promote the legislative purpose? 
0. Is a civil remedy consistent with the legislative scheme? (usually most litigation around this element) 
3. Does the statute acknowledge policy considerations that would lead a court to create a common law duty? (maybe Tarasoff) 
4. Where a common law duty already exists, can the statute be used to establish the standard of care? (Martin v. Herzog) 

*Uhr v. East Greenbush – child did not receive scoliosis test at school. If scoliosis test had been given, child would have not needed invasive surgical treatment. Parents (P) sued school (D) by implying private right of action from statute requiring school to administer scoliosis tests – statute was silent as to civil remedy. School officials were immunized from liability for performing the examinations. Court held no duty b/c school didn’t increase risk of harm to child or have a general duty to prevent child from getting scoliosis. P urged court to establish general duty or create special relationship between student and school duty to protect. Nonfeasance. Court held that civil remedy would be inconsistent with legislative scheme. 
	
3. Public Policy Eliminates or Limits D’s Duty 
Public policy dictating limited or no duty (where otherwise there would be duty) 
· When a countervailing policy warrants limiting or denying liability in a particular class of cases, a court may decide that a defendant owes no duty or that the ordinary duty of reasonable care requires modification
· Public policy concerns can outweigh the interests of individual plaintiff 
· Privity = contract was required to establish duty of care (used to be required, now required only in some cases)
· Duties to third parties (non-contract)? 	
· Does privity matter? Depends on policy 
· Crushing liability?
· Direct and demonstrable reliance by a known and identifiable group? 

4. Macpherson - Duty? Yes. Injury was foreseeable. No duty required. Eliminated traditional privity rule / requirement of direct contract between P and D 
4. Moch: Duty? No. Water co. not adequate water pressure to fight fire. Nonfeasance, parties were not in privity, and enlarging the zone of duty would unduly extend liability. “Denying a benefit rather than committing a wrong,” b/c important to have cheap/free water service for public (nonfeasance). Privity still important b/c then water co. is still liable for certain issues, just not every issue 
4. Strauss: Duty? No. Duty limited to those in privity because of crushing liability 
4. Palka: Duty? Yes, if there is direct and demonstrable reliance by a known and identifiable group. (hospital fan)

*Strauss v. Belle Realty Co. – Con. Edison power failure that lasted over 24 hours, P was old man, fell on dark and defective stairs, sued landlord and power company, D. Landlord had contract with D but P did not. D had already been held grossly negligent for black-out (collateral estoppel – same issue can’t be re-litigated). Court agrees that there was foreseeable risk of harm, but limits D’s duty and says only customers in privity can sue over blackout because of crushing liability. Policy: more important to have affordable access to electricity for everyone. Dissent: the more people injured by D’s negligence, the less likely they are to be held liable for it. Shouldn’t assume liability would be crushing. Favoring utility co. 

4. Duties of alcohol providers 
What are the duties of alcohol providers to third parties injured by drunk person (to whom the alcohol was provided)?
· Statute – it is unlawful to give alcohol to anyone under 21, exemption for parents, medicinal and religious uses 
· Social hosts
· Commercial vendors 

*Reynolds v. Hicks - is a social host liable for the damage to a third party? Court splits. 
*Hansen v. Friend – social host liability – minor injured by consuming alcohol, had cause of action against social host who provided alcohol. Reynolds court holds can’t expand that cause of action to include 3rd parties injured by the intoxicated minor 
*Burkhart – commercial vendors do have liability towards 3rd parties injured. Reynolds court holds that social hosts are different from commercial vendors, not liable towards 3rd parties injured 
Reynolds – minor intoxicated by social host at wedding, drunk drives and injures P. P says court should establish general duty or exception to no duty to rescue rule. P implied private right of action through statute. Court holds finding duty would be contrary to purpose of statute. Majority – social hosts don’t have duty because unreasonable to expect social hosts to be that vigilant and they shouldn’t be held to same standard as commercial vendor (not equipped to regulate consumption in same way). Interprets statute to not apply to 3rd parties b/c of exception for parents. 

5. Duties of chattel suppliers - Negligent entrustment 	
A D who supplies a chattel has a duty to not let it fall into the hands of another, whom the defendant knows or should know, may use it in a manner involving unreasonable risk of physical harm to himself / herself or third persons 
· Duty is NOT limited to cases where D owned or controlled the instrumentality 
· Sometimes there is no duty even when a D did own or control the instrumentality 

*Vince v. Wilson – Grand-aunt (D) lent money to grand-nephew to buy car, he was incompetent driver and injured P, P sued aunt and car dealership and salesman (other Ds). Court held that all 3 Ds were liable, had affirmative duty. Liable to third party for facilitating instrumentality of injury. Dealership directly gave car to incompetent driver. Sale didn’t terminate responsibility because court held that D should have known of driver’s incompetency. Aunt – shouldn’t be meaningful difference between loaning money and giving car itself. 

6. What are the duties of landowners or occupiers? 
When do landowners have duties to protect people from injuries on their land? 
Point of categories is to restrict potentially crushing liability to landowners. 

Traditional Common Law Approach: 
1. Determine the plaintiff's status 
0. Invitee – full duty of care (general duty) 
0. Business visitor: enters land with permission (express or implied) for a purpose directly or indirectly connected with possessor's business 
0. Public invitee: enters land open to the public for the purpose for which the land is held open to the public 
0. Licensee - enters land with permission (express or implied) but NOT for a business purpose that serves owner/occupier (includes social guests) 
0. Trespasser - enters land without permission and whose presence is either unknown or objected to if known 
1. Determine the precise duty that attaches to an entrant with that status 
1. Invitees: duty to exercise reasonable care to protect against both known dangers and those that would be revealed by reasonable inspection 
1. Licensees: Duty to protect against known, non-obvious dangers
1. Trespassers: no duty to protect against dangers -only to avoid intentional injury or reckless disregard of safety
Distinction between flagrant trespassers and innocent trespassers – duty can still attach w/innocent trespassers 
EXCEPTION: Attractive Nuisance Doctrine 
Duty to trespassing children when: 
· Artificial condition causes physical harm 
· Possessor knows or has reason to know children will trespass
· Possessor knows or should realize the condition creates an unreasonable risk of death or serious harm to children
· Children did not discover or realize the risk 
· Balance of utility and risk supports eliminating condition 
· Possessor failed to exercise reasonable care 

*Carter v. Kinney – P slipped on ice in D’s driveway when he arrived for Bible study. D moved for summary judgment b/c P was licensee and ice was unknown, non-obvious danger. Issue – was P invitee or licensee? Court – P was licensee so D did not owe him a duty 

*Heins v. Webster – P fell on ice at hospital entrance. Dispute about potential “business purpose” in being at hospital b/c that would change status from licensee to invitee. Court held that categories no longer useful and adopted duty of reasonable care towards everyone (Except trespassers) using the Rowland test (7 factors). Categories still useful in determining duty/foreseeability, just not determinative. Dissent: significant burden on landowners, court acting like legislature by creating liability. 

Rowland test is a balancing test that uses 7 factors to determine whether the duty of reasonable care attaches in that instance. 
2. Forseeability of harm to the plaintiff
2. Degree of certainty that the plaintiff suffered injury
2. Closeness of connection between D's conduct and the injury suffered
2. Moral blame attached to D's conduct
2. The policy of preventing future harm 
2. The extent of the burden to the D and consequences to the community of imposing a duty 
2. Availability, cost, and prevalence of insurance 

	Landlord/Tenant Obligations: 

	*Sargent v. Ross – applied general duty to landlord to anyone injured on negligently maintained property. 

*Kline v. Mass. – landlord has obligation to protect tenants from criminal activity. Landlord had duty b/c criminal attack was foreseeable and landlord was the only one w/power to protect the common area 

*Posecai v. Wal-Mart – did the landlord have a duty to prevent a criminal attack on the premises? P was robbed at gunpoint. 4 approaches for foreseeability. Court adopted balancing test – foreseeability of harm v. burden of protection. Court held landlord had duty to adopt reasonable measures to protect against foreseeable criminal acts – this act wasn’t foreseeable. Concurrence favors totality of circumstances test. Problem: court collapses breach evaluation into duty evaluation. Court using duty test as gatekeeper to take breach analysis away from jury 
	3. totality of the circumstances test – more likely to favor P
	4. balancing test – cost-benefit analysis, more likely to favor D 

Summing up Duty: 
*A.W. v. Lancaster County – P was sexually assaulted at his elementary school. Ds (Teachers/school) tried to cope with intruder on school grounds but lost track of him, which was when assault took place. Court was aware of previous courts using foreseeability test to analyze breach when really they were analyzing duty. Foreseeability shouldn’t be used to analyze duty but is still a v. important factor. Was it misfeasance or nonfeasance? Depends on duty to student. Should go to jury b/c reasonable minds could differ as to if D breached duty. Critiques categorical foreseeability analysis. Problem: Court assumes school has a duty. 

2. Breach – a D breaches general duty when D fails to act with reasonable care and creates an unreasonable risk of harm, judged from the standard of a Reasonably Prudent Person in D’s position. 

1. Did the D act with reasonable care? 
Balancing Test/ Hand Formula 
Hand Formula: weighs the burden of precautions against the probability of injury and the expected harm 
1. L x P > B = Negligent 
2. L x P < B = Reasonable Care 
3. When B > PL, defendant is not negligent for failing to take precaution B



Balancing test factors: additional considerations
· Foreseeability of harm 
· Magnitude of harm 
· Social utility of defendant's behavior
· Anything else that impacts the cost-benefit analysis 

*US v. Carroll Towing Co. – Origination of Hand Formula. Barge w/ gov’t owned property broke away in busy NY Harbor during WWII. Bargee was not on board for over 24 hours and was contributorily negligent. Burden of adequate precautions was small and accident was foreseeable. Company that failed to properly tie barge was negligent, but b/c plaintiff was contributorily negligent, so couldn’t recover all the damages. 

· Comparative Negligence 
· “Contributory negligence” used to be D’s affirmative defense because if P was contributory negligent then P was barred from recovery 
· Now standard of comparative negligence – P’s recovery is limited but still possible
· P and D held to same standard of care 

2. Did the D act as a reasonably prudent person under the circumstances? 
Reasonably Prudent Person: objective standard which imagines a hypothetical person under the same circumstances 
· Objective average person, not subject to any personal deficiencies or idiosyncrasies 
· Even if someone can’t meet the standard, they are still held to the standard 
· Focus on D’s external conduct, not their state of mind
· Modified standard for physical disabilities (documented, visible handicaps), children doing child-like activities 
· Why? If handicap is visible and documented then victim can take steps to protect themselves and proof can be obtained 
· Problem: sometimes this standard can resemble strict liability 
· Child doing child activities is held to the RPP of a child the same age 
· No exceptions for mental illness or children doing adult activities 
· Experts are held to a higher standard in the field of their expertise 

*Bethel v. NYC Transit Authority – issue whether common carriers are obliged to use highest care or reasonable care (handicap passenger P fell off handicap seat on bus b/c it wasn’t repaired properly). Court held common carriers only have duty of reasonable care because RPP standard adapts to circumstances. Technological advances and gov’t regulation have made public transportation as safe as private transportation. Strict liability would be de-incentivizing and public transport is a vital public service. 

*Bashi  - (Note 8, p. 59) D had a psychotic breakdown while driving, not granted any leniency b/c court concerned mental illness excuse would make it hard to draw the line, easy to fake, better they pay for damage than anyone else, more incentive to be controlled (policy) – does this show court bias against the mentally ill? 

*Roberts v. Ramsbottom (note case) – D had stroke and then drove and injured P, was held liable. Judge said he would only not be liable if he had been unconscious – presumes some kind of awareness of impaired condition. 

*Dellwo (note case) – child D driving speedboat held to adult standard because those around him didn’t know a child was driving the boat (adult activity), couldn’t take steps to protect themselves. 

3. Do juries or judges determine whether there was a breach of reasonable care? 
Judge determines if there was a duty. If there is a duty, then jury determines if there was a breach of duty. (factual determination) 
· Judges decide law and juries decide facts 
· If reasonable minds could disagree then jury decides 
· Jury instructions are most important means to control juries
· Juries can tend to favor Ps
· Ps have a low burden of proof – preponderance of the evidence – slightly more than half  
· If no reasonable minds could disagree then judge decides 
· Sometimes judges take cases away from juries and decide issue as matter of law (directed verdict) 
· Must consider evidence for non-moving party in most favorable light 

*Baltimore & Ohio Railroad Co. v. Goodman (Holmes)– P was driving a truck across a railroad crossing and couldn’t check for train, also had an obstructed view. P was killed, was he contributorily negligent? Holmes says judge can make a clear rule when standard of conduct is clear. Court overturned verdict in P’s favor and laid down rule that people have a duty to get out of vehicle and check for train at railroad crossings. (Statement about power of judges) 

*Pokora v. Wabash Railway Co. (Cardozo) – D killed when driving across 4 railroad tracks at a busy city crossing. Obstructed view and no way for him to see train that killed him. Court initially ruled P was contributorily negligent based on Goodman ruling. Cardozo overruled Goodman and held P had no duty to get out of his car at the railroad crossing. He held that Holmes’ rule was unreasonable based on custom and that juries should decide these cases because circumstances differ and they are best equipped to make factual determinations. 

*Andrews v. United Airlines (also industry custom) – P struck and injured by briefcase falling from airplane overhead compartment. Lower court gave summary judgment in favor of D because judge thought it was a matter of law. Airline custom was important – through warning about overhead compartments, airline fulfilled legal duty. Judge Kozinski – jury should decide if industry custom was reasonable or negligent because they are well-equipped to decide and have been airline passengers.  P has presented enough evidence that reasonable minds could disagree about whether a warning is enough. 

4. Did D’s conduct fall within or outside a prevailing industry custom? 
Custom and statutes are two ways of making the negligence standard more precise. 
Industry customs of safety: 
· Deviation from custom – evidence of lack of reasonable care? If unclear, question for jury 
· Compliance with custom – evidence of reasonable care? 
1. Is there an industry safety custom? 
2. If so, did D comply or deviate? 
· If it’s well established, then judge can decide. 
· Evidence of custom shows what standard of care to which D should be held. 
· BUT evidence of industry safety custom is not conclusive evidence of negligence – D could violate industry safety custom and not be held to be negligent 

*Andrews v. United Airlines 

*Trimarco v. Klein – P fell through non-tempered glass of shower door. Issue: what was the customary landlord industry standard regarding safety glass? P, there was custom. D, there was no custom. D - no legal duty to retrofit/replace the glass and no prior notice of similar accidents. Low burden of adequate precautions. Custom is evidence, not conclusive. Court held no duty b/c D was not on notice. 

5. Did D’s conduct violate a relevant safety statute? 
A. Negligence Per Se (4 elements)
If yes, then the P may borrow statute to show D breached relevant standard of care through doctrine of negligence per se 
· a regular or criminal statute can substitute for the standard of due care if there isn’t a civil basis for a negligence wrong – imports the statute’s standard of care 
· statutes that are about personal injury or property damage
· statute is absolute liability 
· to be appropriate for negligence per se, a statute must be silent as to civil liability / damages or provide for a criminal penalty 	

Requirement: An actor is negligent, if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor's conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.
1. No excuse
2. The actor violates a statute
3. The actor's conduct violates a statute that is designed to protect against the type of accident the actor's conduct causes
4. the accident victim is within the class of persons the statute is designed to protect

*Martin v. Herzog – buggy and auto accident, the buggy ignored the statute requiring lights after dark, the car ignored the statute to drive on the right side of the road. Buggy driver was contributorily negligent. Trial court erred in holding only one of the drivers to standard in statute. Cardozo – violation of the statute is negligence per se because it then becomes conclusive and isn’t just evidence. 

*DeHaen (p. 83) – radiator fell down hole on construction site that was supposed to be fenced off and killed someone below. D said statute was intended to keep people from falling, not items. Cardozo said statute was still relevant because the purpose has to be to protect those below as well – focus on everyone’s safety at the site. 

	Excuses for Negligence Per Se: 
Reasonable in light of actor's childhood, physical disability, or incapacitation 
Actor exercises reasonable care attempting to comply with the statute 
Actor neither knows nor should know of factual circumstances that make the statute applicable
The statute is presented in a confusing way to the public
Compliance with the statute would create greater physical risk of harm to the actor or to others than compliance would 

*Tedla v. Ellman – statute said peds must walk against oncoming traffic, Ps were walking with traffic because the correct side of the road was more crowded and dangerous. D said was negligence per se but court said Ps had an excuse for not complying with the statute because it was intended to protect peds but in this case it would have put them in more danger. 

6. Proving breach

A. Circumstantial evidence: indirect facts that are presented to persuade factfinder to infer other facts or conclusions 
1. Constructive Notice

*Negri v. Stop and Shop – P was injured in D’s store because she slipped on broken jars of baby food that had been there at least 20 mins. Baby food was circumstantial evidence and also was evidence that aisles of the store had not been cleaned or inspected for 50 mins- 2 hours before accident occurred. D had constructive notice of dangerous condition in store because they had reasonable amount of time to discover and correct the dangerous condition. 

*Gordon v. AMNH – P fell on museum steps, claimed he slipped on piece of wax paper from concession stand. P claimed D had actual or constructive notice of dangerous conditions on steps. Court held D didn’t have constructive notice b/c there was no evidence of how long the paper had been there or that they had time to discover the dangerous condition. 

*Kelly v. Stop & Shop (note case) -P slipped on lettuce at salad bar. With self-service where food can easily drop to floor, D is on higher level of constructive notice. This is a “business practice” rule specific to self-serve situations. 

B. Res Ipsa loquitor (3 elements) 
Special evidentiary rule within negligence law that infers breach based on circumstantial evidence – “the thing speaks for itself” – the circumstances of the accident are such that the jury can infer or presume that the defendant was negligent 
1. The accident must be of a kind which does not occur in the absence of someone's negligence 
2. The instrumentality alleged to have caused the plaintiff's injury was within the exclusive control of the defendant; and 
3. The accident was not due to any voluntary action or contribution on the part of the plaintiff
· P doesn’t need to prove that D acted unreasonably, just that D caused the circumstances which led to P’s injury 
· Why? Allows innocent victims to recover, doesn’t punish them for not having evidence 
· Burden shifts to D to show he wasn’t negligence – corrects imbalance in access to evidence and incentivizes D to come forward with evidence of what really happened 

Once res ipsa is applicable, what weight does it receive? 
Permissible inference (majority of states): jury is permitted to infer negligence from the circumstances of the accident, but need not 
Rebuttable presumption (minority): jury must presume negligence and defendant must be rebut with sufficient evidence to not be held liable 

*Byrne v. Boadle – P injured when barrel of flour fell out of D’s flour shop and knocked him down. P had no evidence but court held res ipsa because the incident clearly wouldn’t have happened without someone acting negligently. 


*McDougald v. Perry – P was driving behind D’s tractor-trailer, spare tire fell out of its container when chain broke, bounced up and crashed into P’s windshield, injuring him. P had no evidence of spare tire, court held that res ipsa did apply. Sup. Ct. said all 3 elements applied. Accident wouldn’t have happened w/out some negligence, D had exclusive control over instrumentality. Also chain manufacturer not liable after so many years. 

*Ybarra v. Spangard – P received shoulder injury during appendicitis surgery, sued everyone. Sup. Ct. said res ipsa applied. Element 2 – multiple Ds in control of many possible instrumentalities, no way for P to know who caused his injury. Ds wouldn’t testify against anyone. Court expanded element 2 to include all Ds because P was entitled to damages and couldn’t produce evidence since he was unconscious. Res ipsa functioning as discovery device b/c Ds are only ones with access to evidence. Otherwise “conspiracy of silence” among medical professionals. Controversial ruling b/c fears of allowed to sue without knowing exactly who caused injury. 

3. Strict Liability 
	Fault does not need to be established in strict liability cases. Liability is because of causal element. 
· Strict liability: imposes liability in the absence of fault
· Negligence: imposes liability if D is at fault
Strict liability usually only applicable to products manufactures and extremely hazardous situations (like blasting dynamite)

*Hammontree v. Jenner – D had epileptic seizure while driving and injured P. D took medication, condition was controlled, hadn’t had a seizure in 14 years, and was allowed to drive. P wanted strict liability, D was found not liable because he did everything necessary to control his condition and couldn’t foresee a seizure. Policy: would also create too much liability for drivers. Analogy to being struck by a sudden illness or cardiac arrest.

4. Vicarious Liability 
	A. Respondeat Superior 
"Under the doctrine of respondeat superior, employers are vicariously liable for torts committed by employees while acting within the scope of their employment." 
· Vicarious liability has strict liability effects 
· What is "scope of employment"? – Birkner Test (3 elements) 
1. The employee's conduct must be of the general kind the employee is hired to perform
2. the employee's conduct must occur substantially within the hours and ordinary spatial boundaries of the employment. Spatial boundaries are more than just geography – it’s an abstract concept 
3. the employee's conduct must be motivated, at least in part, by the purpose of serving the employer's interest

*Christensen v. Swenson – D was contracted security guard at steel plant, left on short unauthorized lunch break and got in car accident right outside steel plant. Factual disputes about all 3 elements so higher court held summary judgment was erroneous. Employer can be liable for employee’s torts if employee was acting “within the scope of his or her employment” at the time the tort was committed. 

B. Apparent Agency 
"Authority which a principal knowingly tolerates or permits, or which the principal by its actions or words holds the agent out as possessing" (independent contractors)
· A principal can be held vicariously liable for the actions of its non-employee agent if the agent’s acts are within its apparent authority (the course and scope of its agency) 
	Apparent Agency Test: 3 elements - 
1. A representation by the purported principal 
2. A reliance on that representation by a third party and
3. A change in position by the third party in reliance on the representation i.e. detrimental reliance 
· P suffers as result of the reliance on the representation 
· P must show that if he had correct representation, he would have chosen another option
 
*Roessler v. Novak – medical malpractice, radiologist misread scans which led to P’s life-threatening illness. P sued whole hospital and hospital said that radiologist was independent contractor. P argued that hospital represented radiologist as its apparent agent. Hospital would be liable for non-employee agent if agent’s acts are within the scope of his or her apparent authority. Dissent – should be strict liability / “nondelegable” duty
· Nondelegable duty: some duties are nondelegable to independent contractors. The employer of an independent contractor is vicariously liable for work involving a peculiar risk if the contractor fails to take appropriate precautions in light of that risk. 

5. Special Cases: Medical Malpractice 
Two types of claims (two distinct causes of action that can be brought together in one lawsuit): 
1. Medical negligence – patient injury 
1. higher standard of care – reasonable physician standard
2. custom determines the standard – conclusive, usually construed broadly 
3. experts establish custom – P must get a qualified physician to assert that D didn’t act according to standard
4. experts may establish res ipsa – experts can say their opinion about what D did wrong / negligently 

*Sheeley v. Memorial Hospital – P received episiotomy from D, a 2nd year family practice resident. Procedure had complications later, P sued doctor and hospital. Issue with requirements for admissible expert testimony. Trial judge excluded testimony of P’s expert witness, very qualified OB/GYN. D said that expert was “overqualified”. High court said “similar locality” rule should no longer apply, Drs should be held to national standard, and any doctor with requisite experience and knowledge is competent to testify. Standards in rural communities should be the same as national standards. 
  
2. Informed consent – failure to obtain informed consent
· distinct cause of action based on the doctor’s failure to obtain the patient’s informed consent to treatment 
· patient has right to determine to assume the risks associated with a particular medical treatment / make autonomous bodily decisions 
· doctor has a duty to disclose the patients the material risks and benefits associated with medical procedures
· “materiality” is generally determined by an objective “reasonable patient” standard 
· policy concern of preventing dr. paternalism 
· Dr. not responsible for unusual / peculiar concerns if undisclosed, but if disclosed, Dr. is responsible for taking those concerns into account 
· Issues: may rely on 2 very different accounts of what happened in a private meeting, hard to calculate damages, causation, claims happen in hindsight 

*Matthies v. Mastomonaco -  P fell and broke her right hip. D prescribed bed rest rather than surgery, controversial treatment although surgery was extremely risky. D knew that P would never recover use of her leg but didn’t tell her. She led independent lifestyle before, but D thought she should be in assisted living and didn’t give her all the information needed to make an informed decision. P could have decided that it was worth risky surgery to maintain her independent lifestyle, Dr. couldn’t make that decision for her.  Negligent breach of professional responsibility. Ct. decides that informed consent is required even for noninvasive procedures, esp. when treatment has lifestyle impact. 

Emotional Harm (NIED) 
	1. Emotional distress follows from actual physical injury (pain and suffering)
2. Emotional distress results from threat of physical injury (Zone of Danger 1) (slight impact – fear of being injured or no impact) 
Factors: Where negligence causes fright from a reasonable fear of immediate personal injury, and fright results in substantial bodily injury or sickness, damages for emotional distress are recoverable. 
	1. Negligent Act
	2. Causes fright from a reasonable fear of immediate personal injury 
	3. Fright results in substantial bodily injury or sickness
4. May recover if the bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury (must be some kind of physical manifestation of ED)

*Falzone v. Busch 
Result: Damages for emotional distress are recoverable because limiting recovery to cases in which there is impact or contact is arbitrary. Whether fright has caused serious injury is a question of proof. 

*Metro-North v. Buckley  
 “Zone of danger” – recovery is limited to when the threat of physical injury is immediate or imminent.
 
3. Plaintiff is a direct victim of conduct that creates an unreasonable risk of emotional distress. (P was directly inflicted with NIED) Where D should have reasonably foreseen that serious emotional distress would result from his negligence, D is subject to liability. 

*Gammon v. Osteopathic Hosp.
· The emotional distress must be severe: distress that a reasonable person, normally constituted, would be unable to adequately cope with (physical manifestation not required because the conduct was so appalling)  

4. Emotional distress results from injury to another – bystander emotional harm 
	*Portee v. Jaffee (elevator case) 

	Dillon-Portee Test: P may recover for NIED if he or she proves
1. Negligence that caused serious death or physical injury to a victim 
		2. A marital or intimate family relationship with the victim 
		3. Observation of the death or injury at the scene of the accident 
		4. Resulting severe emotional distress 

Zone of Danger 2 Test: allows one who is himself threatened with bodily harm in consequence of the D’s negligence to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his family 

*Johnson v. Jamaica Hospital – direct vs. indirect ED 
Holding: While it is foreseeable that parents of a child kidnapped from a hospital will suffer emotional distress, they have no cause of action against the hospital because hospital owed them no duty directly. 
	
Causation: 
The actor’s negligent conduct is a legal cause of harm to another if: 
a) (cause in fact) his conduct is a substantial factor in bringing about the harm and
b) (proximate cause) there is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in harm. 

1. Cause In Fact: “but for” causation (necessary causes) 
P must prove that D’s negligence actually caused P’s injury  But for D’s negligence, the harm to P would not have occurred 

Substantial factor test (sufficient causes): 
· If multiple acts occur, each of which alone would have been a factual cause, each act is regarded as a factual cause of the harm (can be multiple necessary causes) 

Causation Fallacy: post hoc, ergo propter hoc – “after this, therefore because of this” 
Fallacy to believe that because Y came after X, X caused Y 

*Stubbs v. Rochester– contaminated drinking water, many causal factors 
Holding: P had enough evidence to survive a motion to dismiss 

Toxic Harm cases: what if P hasn’t developed the disease yet? Can P be compensated for a future injury? 
Various approaches for rewarding someone now: 
· Two disease approach 
· Dillon approach – present reward for % of likelihood that P will develop disease 
· Pros: more efficient, holds D accountable
· Cons: Unfair windfall? Unfair penalization of D? 

*Zuchowicz – Danocrine case  OD led to pulmonary hypertension (PPH), death 
1. Whether D’s negligence was an actual cause of P’s injury
2. Whether the expert testimony is admissible 
a) Did the PPH stem from the Danocrine? Expert testimony was able to exclude other causes of PPH and infer b/c of timing and her medical condition
b) Did the overdose cause the PPH? (D’s negligence in overprescribing) 
But for causation – why does P have to show not just that the Danocrine, but the overdose was the but for cause? **Because D’s negligent act must cause the injury, not just be a causal factor 

Joint and Several Liability 
When multiple Ds caused P’s injury, they may be jointly and/or severally liable. 
· Concurrent tortfeasors 
· Inability to apportion 
· Acting in concert
· Other vicariously liable Ds
· Alternative liability (Summers v. Tice)
· Market share liability (Hymowitz v. Eli Lilly) 

Joint and Several Liability: If Ds are jointly and severally liable, each D is liable for the entire judgment, although P can only recover the judgment once. 
· Allocation of liability is left to the tortfeasors, with rights of contribution. 
· Risk of insolvency is placed on the tortfeasors  insolvent D shifts all costs to solvent D or Ds (liability will still be apportioned) 

Several Liability: Each D liable only for portion of judgment attributable to D’s fault 
· It’s up to the P to bring all potential Ds into the lawsuit 
· Risk of insolvency is on the plaintiff

Alternative Liability 
Cause in Fact – Multiple Ds  Alternative Liability 
When two (or more) defendants are negligent, but it is uncertain which one caused the injury, each D is jointly and severally liable for the entire harm unless the D can show his act did not cause the harm. 

*Summers v. Tice 
· Holding: each D is liable for whole damage regardless of whether they acted independently or in concert  shifts burden to defendants to prove they weren’t the actual cause 

Market Share Liability 
*Hymowitz v. Eli Lilly: Market share liability: When manufacturers acting in a parallel manner to produce identical, generically marketed product, which causes injury many years later, are responsible for the % of fault based on their % of the market 
· Rule against exculpation 
· Several liability 
· If P can directly identify a D, can 100% recover (full inculpation) 
· If not, Ds still can’t exculpate (P can’t 100% recover, but can still recover something) 

2. Proximate Cause P’s injury must be a foreseeable result of D’s negligent conduct (within ‘scope of liability’ created by D’s conduct) 
3rd Restatement Foreseeability: An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious (scope of risk) 

1. Foreseeability (required): if an injury is unforeseeable, then there is a proximate cause issue
2. Directness/Remoteness: If D’s negligent conduct has a direct connection with P’s injury, proximate cause analysis is affected (more foreseeable?). A remote or indirect injury might still be foreseeable 
1. Unforeseeable Plaintiff 
a. Was the class of persons including the plaintiff within the scope of risks created by the defendant’s negligence? 
2. Unforeseeable manner
a. Was the resulting injury foreseeable, even if the intervening act was arguably unforeseeable? 
	i. Intervening cause – foreseeable, doesn’t break chain of causation, original D liable
	ii. Superseding cause – unforeseeable, breaks chain of causation 
3. Unforeseeable harm 
a. Was the resulting harm within the scope of risks created by the defendant’s negligence? 
			i. type of harm important 
b. unforeseeable consequences of the initial injury? 
			i. Eggshell skull rule 
			ii. normal consequence/normal efforts rule for rescuers and secondary harms 
Lots of Hypos from 10/26 powerpoint if have space, need them 

1. Unforeseen Harm 

1. Direct Consequences Test (Favors P): original rule, all harm that is directly caused 

*Polemis -Because D was negligent, liable for any injury that resulted 
	
2. Foreseeability Test (favors D): Type of Harm P suffered must be foreseeable 

*Wagon Mound 1 - Was it a foreseeable result of D’s conduct? Yes under Polemis approach 
· Court holds foreseeability, not directness. Directness needs to be limited by remoteness and foreseeability 

3. Harm Within the Risk Approach: Was P’s injury within the scope of risk that D’s negligence created? Foreseeability defined by scope of risk 

*Sugar Notch – a negligent actor is responsible only for harm the risk of which was increased by the negligent aspect of his conduct, i.e. no liability where harm arises from an entirely different hazard than that created by D’s negligence. Harm within the risk 

4. Extent of Harm need not be foreseeable: Foreseeability does not apply to eggshell plaintiff or secondary harms (medical negligence, rescue)

*Benn v. Thomas – eggshell plaintiff. Jury instructions on eggshell plaintiff – D takes P as he finds him, even if he has to compensate him for harm a normal person wouldn’t suffer 
· Only initial injury is subject to the foreseeability test – applies to physical injuries only 
· Application: Characterize the D’s acts as creating a foreseeable risk of (initial) physical injury to this plaintiff, physical injury occurs, the extent of the harm is then irrelevant. 

Secondary Harms: 
Post Injury Aggravation: if there’s medical negligence, both Ds can be sued (original D can still be held liable) 

Rescue: When someone is in danger, it’s foreseeable that someone will attempt rescue and might get hurt. Also rescuers are foreseeable victims and can recover 
	*Wagner 

Normal consequences test: 2nd Restatement – The intervention of a force which is a “normal consequence” of a situation created by the actor’s negligent conduct is not a superseding cause of harm which such conduct has been a substantial factor in bringing about. 

Normal efforts test: If the actor’s negligent conduct threatens harm to another’s person, land or chattels, the normal efforts of the other or a third person to avert the threatened harm are not a superseding cause of harm resulting from such efforts … this applies equally where the conduct of the actor has created a danger only to himself, if at the time of such conduct he should reasonably anticipate that others might attempt to rescue him from his self-created peril, and sustained harm in doing so. 

Rule: 
· “normal consequences” test 
· “normal efforts” test
Application: 
· Medical negligence is a ‘normal consequence’ of negligence
· Rescue is a ‘normal effort’ of negligence 

Third Restatement: 
· An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious 
· An actor is not liable for physical harm when the tortious aspect of the actor’s conduct was of a type that does not generally increase the risk of that harm. 

2. Unforeseeable Manner – intervening and superseding causes 

Intervening Cause: an intervening cause does not break the causal chain if resulting P’s harm is foreseeable or within the scope of the risk created by D’s initial negligent conduct

Superseding causes: superseding cause breaks causal chain if resulting P’s harm is unforeseeable or outside the scope of risk  

*Doe v. Manheimer – bushes/rape case 
· Was D’s negligent conduct re: the bushes a proximate cause of P’s injuries? No 
· Rapist was superseding cause that broke the causal chain  entirety of blame shifted onto bad actor – very egregious conduct should break the chain of causation 
· Substantial factor test – Whether the harm which occurred was of the same general nature as the foreseeable risk created by D’s negligence – It wasn’t. Foreseeable risk was landscaping-related 

2nd Restatement - Intervening criminal activity: A negligent defendant whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the third person and is not within the scope of the risk created by the defendant’s conduct. 
BUT such tortious or criminal acts may be in themselves foreseeable and so within the scope of the risk created. 

*Hines v. Morrow – case where guy with fake leg fell into a hole. Example of advocacy where P vs. D characterization of the incident as foreseeable or unforeseeable. 

3. Unforeseeable Plaintiff: 
Cardozo – Plaintiff must be foreseeable 
Andrews: Foreseeability should be broadly conceived. All individuals in the world are foreseeable. 

*Palsgraf v. Long Island 
Duty: Cardozo – duty only to foreseeable plaintiffs (limits liability)  One need only avoid unreasonable risks to foreseeable plaintiffs. Ds should only be liable for risks they know they are creating. 
Breach: Cardozo – as a matter of law, D could not have breached a duty to P because she was not foreseeable and the harm to her was not a foreseeable risk of what the defendant had done 

Dissent: different theory of negligence, analyzes under proximate cause 	
Andrews – duty to the world to not create unreasonable risks of harms to others 
Proximate Cause: Andrews - Foreseeability is a malleable concept. P and her injury were at least remotely foreseeable. Therefore, the proximate cause issue should have gone to the jury. 

Actual Cause Checklist: 
Proof
Multiple Defendants
Substantial factor (multiple sufficient causes) 

Proximate Cause Checklist: 
Analyze injury/harm then do manner analysis 
Unforeseeable plaintiff? P, injury, manner foreseeable? 
Scope of Risk created by D’s negligent conduct? 
Superseding or Intervening cause? 

Defenses
1. Plaintiff’s Fault 	

2. Comparative Fault: P’s recovery reduced by his/her percentage of fault, incorporates joint and several liability
	What is compared? Under the Uniform Act: 
		1. Inadvertent vs. Awareness
		2. Magnitude of risk, persons endangered, seriousness of injury 
		3. Significance of actor’s goals
		4. Actor’s superior or inferior capacity 
		5. Particular circumstances such as exigent circumstances (??) 
1. Pure comparative negligence (common law, minority):  Plaintiff’s recovery is reduced by amount of plaintiff’s fault

Modified Comparative Negligence – 2 versions (statutory, majority) – can be big difference in outcome when P and D are equally at fault 
2. Modified I – P’s fault < D’s fault
3. Modified II – P’s fault ≤ D’s fault 
· Comparative Contribution – multiple Ds and their levels of fault 

	*Fritts v. McKinne: negligent injury followed by medical negligence 
	Holding: P’s alcoholism was relevant for damages, but not condition as patient 
· P is entitled to proper medical treatment regardless of his pre-existing condition (alcoholism) 
· Therefore, comparative negligence claim not allowed by court – unique public policy regarding doctor’s treatment of patients who are in the hospital because of their own negligence 

3. Avoidable Consequences: P cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care – P has a responsibility to mitigate damages 

2. Assumption of the Risk
1. Express Assumption of the Risk: Arises when one person gives explicit written or oral permission to release another party from an obligation of reasonable care 
1. Is the waiver clear and unambiguous? 
2. Does the waiver violate public policy? 

Tunkl Factors: 
1. Business type suitable for public regulation 
2. Public service of practical necessity 
3. Service available to any member of the public
4. Unequal bargaining power 
5. Adhesion contract with no ‘out’ provision based on increased fee
6. Purchaser under control of seller, subject to risk of carelessness 

*Hanks v. Powder Ridge 
Court invalidates contract b/c of totality of circumstances, public interest in these kinds of activities – not fair that P should have to forgo recreational activities b/c not willing to assume risk, not practical to expect people to just walk away 

2. Implied Assumption of the Risk: Implied consent to risk can be inferred from a party’s conduct and the circumstances 

1. Primary Assumption of the Risk: (not a true affirmative defense) duty limited by inherent risks of the activity 
*Murphy – no breach of limited duty
In sports, limited duty because: 
· As a spectator, a stadium’s duty is fulfilled by providing protection where danger is greatest 
· As a participant, courts take different approaches: 
· Knight – duty to avoid intentionally or recklessly injuring each other 
· To avoid chilling participation in sports 
· To avoid altering the fundamental nature of the activity 
· Lestina – ordinary negligence applies according to customs of the game 

2. Secondary Assumption of the Risk (true affirmative defense): Did P have knowledge, appreciation, and voluntarily assume the risk? 
1. Knowledge of the risk 
2. Appreciation of the risk
3. Voluntary exposure to the risk 

*Davenport – P fell on negligently maintained stairs, sued landlord. Can his recovery be barred when he knowingly assumed the risk of going down the stairs? 
· He reasonably assumed the risk and the D was more negligent because he had actual notice and lots of time to fix the stairs 
· Rhode Island approach – subjective standard
· 1) How did that person perceive the situation? (subjective) 
· 2) Did they act reasonably under the circumstances? (objective) 
· West Virginia approach: way of apportioning fault. AOR can reduce P’s recovery but still D is liable for negligence 

*Murphy v. Steeplechase 
Cardozo says D might have a legal duty for something else, like safety precautions, but P picked the wrong argument 
· D allowed to have a limited duty because the risk was obvious and D knowingly assumed it, also public policy to allow people to enjoy these kinds of activities 

Sports Participants: duty to avoid intentionally or recklessly injuring each other, but participants assume inherent risks of activity
Spectators: stadium’s duty is fulfilled by providing protection where danger is greatest 

	Firefighter’s Rule: Limited Duty (3 jurisdictional approaches) primary AOR for professional rescuers 
Don’t need to know distinctions below. All based on the theory of ‘risks inherent in the job’. Sometimes can recovery if D was negligent with respect to starting the fire. 

4. Strict Liability

1. Abnormally Dangerous Activities 

Traditional Strict Liability: 
Rule in Rylands, ultra hazardous activities, abnormally dangerous activities 
Prima Facie case: 
1. Instead of Duty – Is the activity abnormally dangerous? 

Abnormally Dangerous Activities (3rd Restatement) 
a) An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity 
b) An activity is abnormally dangerous if: 
1. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all the actors; and 
2. The activity is not one of common usage 

2. Instead of Breach – Did the D engage in that activity? 
	
3. Causation – Did it cause injury to the plaintiff? 
Cause in Fact and Proximate Cause  The activity actually caused the P’s injury and it was foreseeable 

Cause in Fact: Need actual link between product defect and injury 
	*Product was defective when marketed and ‘but for’ product defect, P would not have been injured 

Proximate Cause: Question of foreseeability and scope of liability 
	1. Was the injury foreseeable? 
	2. Was the manner in which P was harmed foreseeable? 
	3. Was the P foreseeable? 

4. Damages 

*Fletcher v. Rylands 

*Rylands v. Fletcher 
Cairns rule: strict liability for non-natural use of land – not within customary scope of quiet enjoyment of land, not a matter of common usage 

*Sullivan v. Dunham – dynamite blasting killed P walking on nearby highway
Expands abnormally dangerous activities rule to more than neighbors – P had same right to walk undisturbed on the highway as if she was on her own land 

3rd Restatement: Foreseeable and highly significant risk of physical harm even when reasonable care is used 

5. Defenses – same as for negligence 
Contributory/Comparative Fault/Responsibility  
Assumption of the Risk 
State of the Art Defense 

Comparative Responsibility (Assigning shares of responsibility) 
If the plaintiff has been contributorily negligent in failing to take reasonable precautions, the plaintiff’s recovery in a strict liability claim for physical harm is reduced in accordance with the share of comparative responsibility assigned to plaintiff. 

2. Products Liability 
Strict liability because D’s fault is irrelevant 
Historically, only the immediate buyer of the good from the manufacturer had privity/could recover 

Question sequence for product liability: 
1. Is the D a manufacturer, seller, or distributor? 
2. Is the product defective? Various tests apply 
a) 2nd Restatement: ‘unreasonably dangerous’ rule, applies to all types of defects 
b) 3rd Restatement- 3 categories of defects: manufacturing defects (departs from intended design), design defects (RAD), warning defects (reasonable instructions could have reduced risk)  
c) Other: irreducibly unsafe products, malfunction theory (res ipsa) 
3. Did the defect cause P’s injury? 
4. Actual cause (link between product defect and injury): product was defective when marketed and ‘but for’ product defect, P would not have been injured 
5. Proximate cause: Was the injury foreseeable? (Consider who the P is, how the product was used) 
6. Defenses
7. Damages 

*Macpherson v. Buick – eliminated the privity requirement 
“If to the element of danger there is added knowledge that the thing will be used by persons other than the purchaser and used without new tests, then irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully.” 

*Escola v. Coca-Cola 
“A manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to a human being.”
*Limited to injuries from the products where the P used the product normally and reasonably in the way it was intended to be used.  

Policy rationales for strict liability: 
· Deterrence/risk reduction  placing liability where it will most effectively reduce the hazards inherent in defective products that reach the market 
· Loss spreading  shifting the loss to the party who can best insure and spread the loss among users of the product 
· Justice/fairness (buyer’s expectations)  under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been lead to be confident in manufacturers’ ability to produce a safe product. 

1. Is the D a manufacturer, distributor, or seller of goods? 

One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect. 

2. Is the product defective? What type of defect? (can be more than one) 
*A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. 
Unreasonably dangerous – 2nd Restatement (applies to all defects) 

1. Manufacturing Defect: when the product departs from its intended design (3rd Restatement) even though all possible care was exercised in the preparation and marketing of the product 
Barker – Consumer Expectations Test: Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner 

2. Design Defect: when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution and the omission of the alternative design renders the product not reasonably safe  

3. Warning Defect: Defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable warnings or instructions by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instruction or warnings renders the product not reasonably safe 
	
2. Design Defect: when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution and the omission of the alternative design renders the product not reasonably safe  
Barker 2 prong test: 
1. Consumer Expectations Test: Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (floor/minimum of safety standards) 
OR
2. Risk-Utility Test: Through hindsight, at trial, the product’s design embodies “excessive preventable danger” and the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design 
Factors: 
1. the gravity of danger posed by challenged design
2. likelihood that such danger would occur
3. mechanical feasibility of safer alternative design 
4. financial cost of improved design
5. adverse consequence to the product and consumer that would result from alternative design 

*Soule v. General Motors – car accident, P claimed defective bracket exacerbated her injuries 
Issue: Can consumer expectations test be used when the product is very complex? No. 

2. Reasonable Alternative Design (RAD): Balancing Factors (3rd Restatement) 
P has the burden to prove a RAD – applied with foresight, takes product ex ante 
		1. Magnitude and probability of risk
		2. Instructions and warnings accompanying the product 
		3. Nature and strength of consumer expectations, including expectations based on marketing 
4. Relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and esthetics, and the range of consumer choice among the products etc.

3. Exception - Irreducibly Unsafe Product or Manifestly Unreasonable Design  Products that have known dangers, but for which there are no RADs  
*O’Brien – D will be liable if the risks of injury so outweigh the utility of the product so as to effectively constitute a defect 

4. Malfunction Theory (Inferring Defect – res ipsa equivalent) – It may be inferred that the harm sustained by the plaintiff was caused by a product defect existing at the time of sale or distribution without proof of a specific defect, when the incident that harmed the plaintiff:  
a) was of a kind that ordinarily occurs as a result of product defect; and
b) was not, in the particular case, solely the result of causes other than product defect existing at the time of sales and distribution 

	5. Is the product crashworthy? 
*Camacho v. Honda Motor – motorcycle without leg safety bars 
Additions to design defect doctrine 
· Crashworthiness doctrine: requires manufacturers to ‘use reasonable care’ to make a motorized vehicle safe because accidents are always foreseeable 

3. Warning Defect: Defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable warnings or instructions by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instruction or warnings renders the product not reasonably safe (3rd Restatement) 
-Don’t need a warning when the risk is inherent to use of the product (like a kitchen knife). 

Determining adequacy of warning: 
*1. Is there a need for a warning? 
2. If so, who is to be addressed by the warning? 
· The ultimate user, most affected by the product and expected to use the instructions or warnings to avoid harm 
· *Exception: learned intermediary rule 
3. Is the warning adequate? Is the content adequate and communicated adequately? 
Pittman Factors: 
1. The warning must adequately indicate the scope of danger 
2. The warning must reasonably communicate the extent or seriousness of the harm 
3. Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger 
4. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it 
5. The means to convey the warning must be adequate 
4. Would the user heed the warning if adequate? Presumption that adequate warnings will be heeded (D must rebut) – prevents D from always arguing that P is at fault and didn’t read warning 

	*Hood v. Ryobi – table saw case
Were the warnings adequate? P said warnings should have listed the consequences of not following the warnings – it wasn’t clear that the saw would fly off the table if he removed the blade guards. 
· The warnings were prominent and P misused the product 
· Sometimes over-warning can be costly, especially when too many warnings can cause the consumer to discount the warnings altogether 
· P – wants intervening cause and within scope of risk, D wants P’s tampering with product to be a superseding cause 

Post-Sale Warnings: continuing duty to warn 
Has to be a way to reach the product users
1. Seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property 
2. Those who would benefit from the warning can be identified and are likely unaware of the risk 
3. A warning can be effectively communicated to and acted upon by recipients and 
4. The risk of harm is sufficiently great to justify the burden of providing a warning 

State of the Art Defense: A defendant manufacturer could not have known about a particular danger or hazard in a product by using the best scientific or technical knowledge available at the time the product was made or sold 

Strict Liability and Comparative Fault 

	*Sanchez  
· Shouldn’t be P’s responsibility to discover a design defect, users are going to assume the product is safe 

5. Damages

1. Compensatory: goal is to make the plaintiff whole again (corrective justice notion) 
Complicated by: life expectancy, work life expectancy, inflation, interest rate, discount rate, taxation, lump sum vs. periodic payments, single judgment rule, attorney’s fees 

1. Economic damages (pecuniary): 
a) lost earnings
· past and future
· work life expectancy
· discount rate
· inflation 
· 
Problem of present value for future losses 
Why is present value an issue? Because of investment  Discount rate  
· Interest on lump sum over time – lump sum must include all future and past losses and earnings and pain and suffering 
· Single judgment rule: P can’t sue D again if more costs and damages arise 

Wage cost or inflation – how must D pay for next year’s salary? Does this amount need to be discounted to present value? (P will want higher inflation) 

b) medical expenses 
· past and future
· life expectancy 
· discount rate
· inflation

*Seffert v. LA Transit 
Majority held not excessive amount of damages b/c the impact on her life was so severe, and her level of pain and suffering was so high 
· Dissent – Traynor, high amount becomes punitive 
· Argues for 1:1 ratio, wants consistent awards to optimize deterrence 
· Per diem argument for economic losses
 
2. Non-Economic Damages
a) pain and suffering 	
· physical pain and mental suffering 
· loss of enjoyment of life 

b) Death cases (loss of life) 
· Survival actions: estate sues on behalf of decedent for decedent’s losses 
· Wrongful death: decedent’s beneficiaries sue for their own losses – can’t sue for pain and suffering (more like loss of companionship) 

*McDougald: loss of enjoyment of life/ role of cognitive awareness
· Majority – because compensation is a legal fiction, awareness does matter 
· Dissent: loss of enjoyment is objective, not subjective, and P should be compensated regardless of awareness 

Other approaches to dealing with pain and suffering 
California: in medical malpractice cases, limited to $250,000
California: non-economic several liability (actual damages are joint and several) 
Caps? Judicial oversight? Attorney’s fees? 
Posner - Economic arguments – it’s a real cost Ds should incur otherwise it will be unfairly distributed across society 

2. Punitive Damages (or Exemplary Damages) 
1. Does conduct justify punitive award? 
2. Is award excessive according to guidelines? 

CA Standard: in an action for the breach of an obligation not arising from contract, where it is proven by clear and convincing evidence that the defendant has been guilty of oppression, fraud, or malice, the plaintiff, in addition to actual damages, may recover damages for the sake of example and by way of punishing the defendant. (more than negligence) 
Malice: conduct which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious disregard of the rights or safety of others 
Oppression: despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights 
Fraud: an intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention on the part of the defendant of thereby depriving a person of property or legal rights or otherwise causing injury 

*Mathias – Rationale for punitives (bedbug case) (ex. Of what kind of conduct justifies punitive damages)
D appealed award of punitive damages and lost – was guilty of “wanton and willful” conduct  they had actual knowledge of the situation 

Posner rationale of punitive damages: 	
· Gaps in criminal justice 
· Deterrence
· Retributive/punishment 
· What limits? 
· Standard of conduct – willful and wanton 
· Proportionality 
· Notice
· Fairness (D needs to be held accountable regardless of wealth or lack thereof) 
· Wealth relevant only when D extremely wealth or insolvent 

Arguments against punitive damages: 
· Difficult to administer 
· Plaintiffs get a windfall because they are already compensated
· Ineffective b/c big corporations will just factor it in 

	*State Farm v. Campbell – bad faith insurance representation, $145 million punitive award  
	State Farm contested liability and refused to settle when there was a reasonable settlement 

1. Constitutional Limits on the amount of punitives 
· Limits under the Due Process Clause of the 14th Amendment 
· Substantive (whether a fundamental right has been violated – deprivation of property) or procedural (process that ensures fairness –adequate notice and opportunity to contest) 

*Gore Guideposts 
1. Reprehensibility of conduct
· What factors are balanced to determine the reprehensibility of defendant’s conduct? 
2. Ratio of punitive damages to actual and potential compensatory damages 
· Does the court propose a ratio of punitive damages to compensatory damages? Are there exceptions?
3. Sanctions for comparable conduct 
· How should the existence or absence of civil or criminal sanctions influence the amount of a punitive award? 
Holding: State Farm acted very reprehensibly but the award was excessive and Utah Supreme Court acted wrongly in judging State Farm’s wrongful conduct outside the state of Utah 
· Also wants single digit ration of punitive to actual damages  higher ratio sometimes appropriate if amount of compensatory damages very low but D’s conduct egregious 
· If higher than single digit ratio, have to have specific justification 

2. Defendant’s wealth? Only relevant if extremely wealthy or insolvent 

3. Repeat awards? Serial damage claims (critiques)

Remittur: Damages are excessive, judge will award new trial unless P agrees to reduction

Additor: Damages are too low, judge will award new trial unless D agrees to increase the amount 



