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Topic:  Final Outline
I. Basic Loan Documents
A. Promissory Note- the obligation to pay the loan. It evidences that there is a debt. Must Include: 
1. Payment terms
2. Principal amount
3. Interest rate
4. Fine Print:
a) Acceleration Clause: Upon default the lender has the right to accelerate the debt and the note holder can call the whole note due. Necessary to foreclosure remedy.
5. One Copy. Borrower only signs one copy. Promissory notes are negotiable and can be sold to others. Each is enforceable. The original must be delivered to prove debt has not been sold. 
B. Deed of Trust- secures the collateral, purpose is to give the lender a foreclosure remedy if the loan is not repaid. Must Include:
1. Trustor Name (borrower)
2. Trustee Name (usually the title company)
3. Beneficiary (the lender)
4. Addresses
5. Loan Amount
C. Assignment of Rents- gives lender the right to collect rents while loan is in default (so borrowers can’t drain property). Protect the right by recording the document (usually included in the DOT, “Deed of Trust and Assignment of Rents”. 
1. Enforce. Enforce by demanding. Lender recommends a receiver to receive rents but ultimately the Court assigns. If there is a problem with the receiver, since the court assigned, it is not the lenders fault. 
a) Receiver has to get a fidelity bond, in case they steal the money. 
II. Loan Commitments- usually the very beginning of a loan transaction. 
A. Format. “Borrower agrees to borrow and lender agrees to lend ________ amount _________ location on following terms_________. Borrower and lender understand that there are final loan docs that need to be finalized and executed. Borrower will pay commitment fee of _________.”
1. Commitment Fee. Used for due diligence. Ex. appraisal, title report review, inspections, lease reviews etc. 
B. Enforceability. Not really enforceable as a K, because of the lack of material terms there is nothing to enforce. However, does create a duty to negotiate a K in good faith. 
1. Good Faith Duty. Teachers Insurance v. Butler (1986). Company signs a commitment letter for takeout loan pre-construction. Interest rates go down in the interim so borrower negotiates in bad faith to try to get bank to call it off. 
a) Commitment letter was a contract, duty was to negotiate in good faith the details for the loan. D breached when failed to do so.
b) Damages: benefit of the bargain, the interest rate they had locked in v. the interest rate they would get negotiating a new loan with a different party (3 p.ts. over 30 yrs). 
III. One-Action Rule. The sword and the shield. Limits recovery to a single action. 
A. Public Policy. Preventing multiplicity of suits and forcing the creditor to look to all security as the primary fund for payment of indebtedness before looking to the debtor. Compelling competitive bidding to test the value of all security for the debt. 
B. Codified. CCP §726. 
1. Shield: Lender can foreclose, you cannot sue the borrower on the debt until after you foreclose. The property is the collateral, before you go after the borrower you have see if the property satisfies the debt. Also prevents a multiplicity of actions. 
a) Deficiency. Where the secured property is not enough to pay off the debt, there is a deficiency. 
(1) Value of Deficiency. The deficiency shall be calculated using the HIGHER of either the FMV or the purchase price at foreclosure. 
2. Sword. If the lender sues the borrower without foreclosing, and the borrower fails to bring up the affirmative defense that the lender can win an enforceable money judgment against the borrower, but the security in the deed of trust expires. They can then record and get a lien on the property but they lose their priority. 
a) Loss of Priority. Salter v. Ulrich (1943). Got a money judgment then sold and bought the property. Subject to lien for street bond. The money judgment itself is still valid, just the security interest is extinguished and priority is lost. 
b) Prohibition includes extrajudicial action. Security Pacific Bank v. Wozab (1990). Bank seized borrower’s bank savings to offset debt. Did not lose right to collect debt, only lost priority and security position.
(1) Borrower’s atty demanded return of DoT, was granted by bank. Could have in the alternative demanded the return of the setoff. 
c) Writs of Attachment. Shin v. Korea First (1994). Gets a prejudgment writ of attachment in Korea (essentially freezes money in account, no one can touch until case resolved) and then begins foreclosure in CA. Very similar to Sec. Pac.  seizing is a violation, freezing an account is substantially similar and so is also a violation. 
C. Writs of Attachment Exception. Shin essentially overturned by subsequent legislation. 
1. CCP 483.010(b). CAN’T get an attachment if the security covers the debt. HOWEVER, if under secured, through no fault of your own, you can get a prejudgment writ of attachment in the same action that you are foreclosing in. 
2. CCP 483.012. SUBJECT TO THE RESTRICTION OF 580(b) & (d), in an action to foreclose pursuit of the remedy under 482.010(b) DOES NOT constitute an action for recover of a debt for the purposes of § 726.
D. Third Parties. O'Neil v. General Sec (1992). ANY third party who has standing and an interest has the right to assert sanction under 726. ONLY the borrower has the right to assert it as an affirmative defense. The sanction aspect operates for the benefit of both the primary debtor AND the third parties claiming an interest in the property (successors-in-interest, or 3d party lienholders)
IV. Types of Foreclosures. 
A. Judicial Foreclosure: foreclosing in the courts. 
1. Downsides: 
a) More expensive
b) Right of redemption- can be purchased back by borrower at foreclosure price for 1 year after sale. Purchase price is the successful bid price at foreclosure.
(1) Public policy: Dis-incentivizing low ball bidding.
2. Upsides:
a) Can get a deficiency judgment
b) Can resolve any priority issues, seek quiet title
B. Non-Judicial Foreclosure (Private/Trustee Sale)
1. Downsides: CCP 580 (d)- can’t get a deficiency judgment. Not waivable at time of loan or during workout, essentially un-waivable even later for new consideration.
a) Usually don’t need one though. 
2. Upside: Faster, cheaper, no right of redemption. 
C. Sold Out Juniors. 
1. 1st Holder Forecloses. If the holder of the first DOT forecloses, the security for the junior is gone. First DOT forecloses, there is a surplus the surplus goes to pay off the second DOT and reduces the second DOT’s deficiency claim. 
2. 2nd Holder Forecloses. If the holder of the second DOT forecloses, the security for the first DOT is still fine b/c it takes priority. 
a) Due On Sale Clause. There is usually a clause in the loan re: sale that accelerates the loan and makes it all due when you sell (must pay off to sell). 
b) Credit Bids. 2nd DOT can make a credit bid at their own foreclosure sale. The 1st DOT gets no part of this credit bid. 2nd can’t make a credit bid at the 1st  DOT holder’s foreclosure sale. 
V. Anti-Deficiency Legislation
A. Private Foreclosure. CCP 580d. If the remedy elected is private foreclosure, then you are giving up the right to a deficiency judgment. 
1. Most Common Election. Lenders overwhelmingly proceed by trustee sale as loans usually only fund 65-70% of the value so that there is no deficiency unless market collapse or there is fraud.  
2. Exception to Rule. 580(A) requires bank to credit higher of FMV or sale price for calculating a deficiency judgment following a non-judicial foreclosure. Only applicable in following hypo:
a) 1st deed of trust- goes into default and 1st holder forecloses non-judicially
b) 2nd deed of trust on a parcel is a sold-out junior. 2nd deed of trust is not used to purchase home so not subject to 580(d) non-recourse loan. 2nd Lender can then bring suit on its debt and it would be a deficiency suit. 
(1) 580(a) would go into effect if the lender of the junior deed was the purchaser of the property during the non-judicial foreclosure. 
c) Heller v. Bloxham (1985) Formula: 
(1) Combined debt (1st and sold out junior [whatever comes prior]) – higher of sales price or FMV. 
B. Non-recourse Loans. CCP 580b. a loan that a borrower is not personally liable for. There shall be no deficiency owed or collected for non-recourse loans. These are:
1. Purchase money loans are non-recourse There are two types of purchase money loans. 
a) Loans obtained to purchase a house and used to purchase of house of 4 units or less. 
(1) 2nds. Seconds are not included because the loan amount was not actually used to purchase the house.
(2) Public Policy. To protect home buyers from housing crashes.
b) Paper Taken Back. Where the seller sells a property (ANY type of property) and takes back paper (ex. a promissory note) that loan is non-recourse.
(1) Public policy is to protect buyers who purchase land who may not necessarily be able to appreciate is pot’l value as the seller does
(2) Common Law exception. Spangler Test: 
(a) Does the sale vary from a standard purchase money transaction?
(i) Limited to situations where the pronounced intensification of the properties anticipated post-sale use both requires and eventually result in construction financing that dwarfs the property’s value at the time of sale. 
(a) Like subordination of their DoT
(b) If it does, then does applying 580(b) anti-deficiency protection comport with the legislation’s intent (will it be served by applying)?
(i) Is the purchaser in a better position than the vendor to assess the property’s possible value and understand the risks involved in capitalizing on the property’s potential?
(a) I.E. it’s not the seller over-valuing the property.
(c) Would enforcing 580(b) in the circumstances unfairly thrust the risk of the failure of the commercial development upon the vendor?
(i) Reasoning:	The buyers were in the position of knowledge regarding the property’s worth, they better understood the risks involved, if anyone is overvaluing the property it is the buyers not the seller. KEY FACTOR IS THE CHANGE IN USE OF PROPERTY.
c) 580(d) Rights are not Waivable 
2. Refinancing Non-recourse loans. The original loan mount is non-recourse as well for the initial principal loan (if AFTER 2013, BEFORE 2013 refinancing loans are NOT non-recourse loans)
a) Amounts in Excess of the Original Loan. Amounts in excess of the initial principal are NOT non-recourse and the lender has personal recourse against borrower in that amount. 
3. Does not Apply to personal guarantees.  
C. Anti-Deficiency Legislation and Credit Bids
1. Cornelison v. Kornbluth (1975). Actions for waste are barred for non-recourse loans or non-judicial foreclosures (would essentially be a deficiency judgment).  Note: she was already paid in full (had made a full credit bid) so she had no damages to begin with.
a) Bad Faith Waste Claims. NOT barred because they are unrelated to public policy of protecting borrowers in economic downturns and are more related to bad intentions/desire to harm property. 
(1) Harm. Doesn’t have to be physical harm, can be impairing the security
(2) Nippon Credit Bank v. 1333 N. CA Blvd. (2001)– borrower didn’t pay taxes or debt to punish lender and was draining money out of the property, was proved had the money, awarded waste damages AND punitive damages. 
D. Anti-Deficiency Legislation and Sold-Out Juniors 
1. FMV Only a Factor in Default Judgments. Dreyfuss v. Union Bank (2000). Bank serially foreclosed on 3 security properties, court says does not have to credit FMV of 1st property before foreclosing on subsequent properties. Not a deficiency judgment so FMV not a factor. 
2. Brown v. Jensen (1953). Non-recourse loans are always non-recourse regardless if security is lost. Ex. where a seller takes back paper and subordinates loan, and its security is subsequently extinguished by foreclosure proceeding their loan remains security only non-recourse. 
VI. Sold-Out Juniors; Waivers. 
A. Non-waivable rights. Protections under 726, 580(b) & (d) are not waivable up front and probably not waivable later. CCP 2953. Lists nonwaivable rights.
1. DeBerard vs. Lim (1999). Ban on waivers not limited to strict text of 2953. Policy behind not allowing borrowers to waive 580 protections up front and even more applicable when modifying a loan out of necessity when the borrower is even more desperate. 
2. Third Parties. O'Neil v. General Sec (1992). ANY third party who has standing and an interest has the right to assert sanction under 726. ONLY the borrower has the right to assert it as an affirmative defense. The sanction aspect operates for the benefit of both the primary debtor AND the third parties claiming an interest in the property (successors-in-interest, or 3d party lienholders)
VII. Fraud. Foreclosing non-judicially w/ a full credit bid DOES NOT impact the lenders ability to make a fraud claim with regards to the inducement of the underlying loan obligation.
A. Alliance vs. Rothwell,  (1995). Lender made a full credit bid at non-judicial foreclosure sale based off of a fraudulent appraisal from borrower. Court says policy behind rules is not intended to immunize wrongdoer from the consequences of their fraudulent acts. 
VIII. Guarantees. 
A. Guarantor. CCC2787. Defines guarantor as one who promises to answer for the debt, default, or miscarriage of another, or hypothecates property as a security therefor. 
1. A letter of credit is NOT a form of suretyship/not a guarantee.
B. Common Structure. Note + DOT – both made by borrower & a 3d party guarantor 
1. Normally a shareholder, a limited partner or a member. 
2. No Protections. Guarantors do not have protections under 726, or 580, unless these statutes create estoppel issues. See Gradsky
a) Estoppel issues can be waived however.
b) Guarantees Secured by Real Estate. Guarantors DO HAVE PROTECTIONS where their guarantee is secured by their real estate (think Wozab)
C.  No Consideration Requirement at Time of Loan. CCC  2792. If you agree to be a guarantor at the time that you secure the loan or it is accepted by the creditor, then no other consideration is needed for that agreement. Consideration is satisfied with whatever consideration is given in the form of the loan.
1. Consideration Required in other Circumstances. In all other cases there must be consideration distinct from that of the original obligation. 
a) Ex. asking for a guarantee after the loan is made, or after the fact, it requires consideration. 
2. Public Policy. Policy behind is because when a part of the loan the lender relies on the guarantee, and after the loan the lender logically is not relying on the guarantee to issue the loan (it’s already been issued).
D. Estoppel of Guarantee Enforcement. Union Bank v. Gradsky- M guaranteed a loan (not a borrower), Bank chooses remedy that extinguishes his right to subrogation (non-judicial foreclosure under 580(d) bars from deficiency judgment). If bank gets money from M, m cannot sue borrower to be reimbursed. 
1. Barred based on estoppel right. . Guarantor in this situation is not protected by 580(d), but borrower is.
2. Waivable. Can be waived by express contract or subsequent actions. 
a) Gradsky Waiver: “I guarantee even if we choose a remedy that extinguishes your rights to subrogation”
3. Estoppel Right does not exist for Guarantees of Non-Recourse Loans. Bauman vs. Castle (1971). Gradsky estoppel does not apply where a 3rd party guarantees a non-recourse loan. Logically, banks choice of remedy has no impact on rights of the guarantor as guarantor has no right to a deficiency judgment. Can’t extinguish what you don’t have.
E. True v. Sham Guarantees. 
1. True Guarantee. A guarantee from someone who is not a party to the loan (not a borrower). 
a) Ex. Third parties, a shareholder for a corp. guaranteeing the loan for the corp.
2. Sham Guarantee. A purported guarantee executed by one who is a principal obligor. Sham guarantees add nothing and cannot treat them as guarantors to get around 726 or 580(d).
a) Ex. a partner from a general partnership (not an LLP guaranteeing a loan that they are getting for the partnership. They are already personally liable for the loan before the guarantee. 
3.  Limited Partnerships. LLP’s always have one general partner and the rest are limited partners, the general partner is a principal obligor, the limited partners are not. 
a) If the bank asks for a guarantee from the general partner IT IS A SHAM
b) If the bank asks for a guarantee from the limited partners IT IS A TRUE GUARANTEE.
4. LLC’s. A limited liability company only has members, and members are not personally liable on the obligations of the LLC and so all members can give TRUE guarantees.  
5. Trusts. A trustee is obligated under a k entered into on behalf of the trust, UNLESS contractually exempted. Torrey Pines Bank vs. Hoffman (1991). LAW HAS BEEN CHANGED SINCE THIS CASE, MAYBE NOT PERSONALLY LIABLE ANYMORE. 
F. Rights of Guarantor are All Waivable. CCC Section 2856. No magic language requirement for the waiver. Can waive all rights and defenses a guarantor may have because a debtor’s debt is secured by real property. 
1. No Security First. Means can collect from guarantor w/o first foreclosing. If the creditor forecloses on real property. The debt may be reduced by only the price it is sold. NO FMV consideration even if collateral is worth more than the sale price. 
a) Waived Estoppel Right. Creditor can collect from the guarantor even if the foreclosure extinguished their subrogation right. 
2. Waiver is an unconditional and irrevocable waiver of all rights and defensed based upon 580(a), 580(b), 580(d), or 726. 
3. Exemption for Guarantee of Loans for Purchase of Home. Does not apply to a guaranty made in respect to a dwelling of not more than four families where the dwelling is occupied by the borrower and the loan was used to pay for the purchase price of the building. 
IX. Rents and Leases
A. Assignment of Rents. CCC 2938. See assignment of rents in Section I.
B. Priority. 
1. Leases Subsequent to DOT’s. Dover Mobile Estates vs. Fiber Form Products, Inc. (1990). Foreclosure terminates the leases and amendments created after the deed of trust is recorded because they are subordinate to the DOT and are thus extinguished when it is foreclosed under. 
a) When a property is sold under  a trust deed, the purchasers acquire title free and clear of all encumbrances subsequent to the DOT. 
2. Leases Prior to DOT’s. Foreclosure only terminates leases that are created before the DOT is recorded if the leases contain a clause that subordinates them to the subsequent DOT.
a) Subordination- the process or act by which a person’s rights or claims are ranked below those of others.  
b) Non-disturbance agreement- in the event of a foreclosure, the tenant will remain on the premises so long as they continue to comply with the terms of the lease and the lease is not in default. 
(1) Recognitions of a tenant’s right of possession and full recognition of all tenant’s rights under the lease. 
c) Attornment. Where a tenant agrees to become the tenant of a stranger who has acquired the fee in the land. 
(1) Waiver of Extinguishment Argument.  It is essentially waiving the argument that the lease is extinguished by sale, foreclosure, or other transfer. 
3. Effect of a SNDA (subordination, non-disturbance, and attornment). Subordinates deed to protects rights to condemnation proceedings or insurance damages if by some fluke in the lease gives the tenant these rights. The non-disturbance allows tenant to stay on the property and the attornment obligates the tenant to the new owner. Miscione v. Barton (1997)
C. Enforcement by 3rd Parties. Principal Mutual Life Insurance Company vs. Vars (1998). 3rd parties can enforce attornment clauses. 3rd parties can enforce the terms of a K made for their benefit.  
D. Options to Renew. Estoppel certificates waive can waive the Tenants right to exercise a previous option to renew a lease. CAN contract to extinguish an option. Miner v. Tustin Ave (2004).
X. Mixed Collateral. Mixed collateral is where a loan is secured by both real and personal property. 
A. Personal Property as Collateral.  Nearly all real estate secured transactions have some personal property as collateral. Secured Transactions in Personal Property governed by article 9 of the CA UCC.
1. Requires:
a) An obligation
b) A security agreement signed by the debtor
(1) Describes the collateral
(2) Description of the parties
c) Perfected (in most cases) by filing a financing statement (form U.C.C.-1) w/ the secretary of state of the state where the debtor is located. 
(1) Can essentially do a title search on the personal property by getting a certificate from the secretary of state. 
2. What is personal property? Fixtures become a part of the real estate when they are attached to the real estate (lights, plumbing, etc.) Also mentioned as personal property in CA U.C.C. Create and perfect security interest under both set of rules through a fixture filing with the county where the real estate is located (usually included in the DoT)
B. Rules Governing Mixed Collateral. Walker v. Community Bank (1974). If the creditor proceeds as to both real and personal property security, he must do so according to the rights and remedies accorded real property security and NOT pursuant to the Commercial Code. 
1. The reasons underlying the sword and shield of 726 remain the same when part of the security is personal property
2. Unified Sale. CCC 9604. Rule dictates that where personal and real property are related MOST of the time can sell together in a unified sale (the same action). 9604 offers 3 selling configurations:
(1) Unified Sale
(2) Single Sale
(3) Unifies sale for some personal items and sell some of the personal property separately. 
b) Real Security Interest Can be Waived by Pursuit of CA UCC Rights. Can still exercise article 9 CA UCC rights against personal property, just need to be careful not to risk real estate collateral (don’t get a money judgment). If you violate a rule that invalidates the real estate collateral this rule will not save you. 
XI. Letters of Credit.
A. Basic Form. 
1. Bank receives request to issue letter of credit at request of the Account Debtor. 
2. Bank issues letter of credit to beneficiary. 
a) Beneficiary has the right to draw on letter of credit. 
(1) Just go to bank with your OG letter of credit and w/e doc the letter requires (bill of lading, etc.) Then the bank pays (does no other follow up)
3. Account Debtor pays Bank back. Usually a reimbursement agreement in place. 
a) Usually never used to cover the whole balance of the loan. 
B. Standby Letter of Credit. Kind of like a guarantee BUT IT IS A DIFFERENT THING. 
1. A letter of credit that is standing by in case the actual debtor defaults
a) The beneficiary expects payment from the actual debtor, if the actual debtor doesn’t pay the bank issuer will. 
C. Letters of Credit and One Action Rule. CCP §580.5(b). Drawing on a letter of credit DOES NOT violate §726’s one action rule our count as a deficiency judgment under §§§580(a)(b)(d)
D. Letters of Credit and Non-Recourse Loans. §580.7 BASICALLY THOUGH, can’t use it to get around 580(d) by using letters of credit in home loans used to buy homes. 
XII. Insurance and Condemnation Proceeds
A. Insurance Proceeds. Schoolcraft v. Ross (1978). Where there is an option in the DoT to claim or control the use of insurance proceeds, the courts will read in an implied covenant of good faith and fair dealing that binds the lender to exercise his option reasonably and only claim the award to the extent that his security is impaired. 
1. Fires. A fire should not be an event that forces the early payment of the loan when the means are available to adequately protect the lenders security. They could rebuild the house and the security would be fine.
B. Impairment NOT Required for other Acceleration Clauses.  CCC 2924.7(a). Acceleration of a loan is still enforceable whether or not the security interest is impaired with regards to failure to pay the taxes, rents, assessments, insurance premiums, or advances. 
C. Lender Can Receive and Control Funds. CCC 2924.7(b). Provisions authorizing the beneficiary to receive and control the disbursement of insurance proceeds whether or not their security interest is impaired are still valid. 
1. Relation to Schoolcraft. DOES NOT CONTRADICT Schoolcraft, still can’t just apply to the outstanding debt unless interest is impaired, but CAN take the proceeds and control the disbursement to the borrower.
a) Reasoning. Don’t want the borrower to run off with the funds and not rebuild.  
D. Condemnation Proceeds. Milstein v. Security Pacific National Bank (1972). Same rule as Schoolcraft but applied to condemnation proceedings, can only claim as much as security interest has been impaired. 
1. Taking a 10 ft strip of the front of the property does not impair the security interest. Lender would need to prove the extent impaired. 
E. Covenant Codified. CCC 1265.225.  Lienholder may only share the award to the extent determined by the court to be necessary to prevent an impairment of the security
XIII. Construction Loans. Not fully funded loans, funded as work is completed. 
A. Owes No Duty to Fully Fund. Kinner vs. World Savings (1976). Institutional construction lender owed no duty or obligation to the immediate borrower to lend funds sufficient to complete the proposed construction project or not to lend at all.
B. Successful Bidder at Foreclosure Steps into Shoes. The successful bidder at foreclosure steps into the borrower/developer’s shoes and can finish the project. 
C. Interest. Accrues as draws are funded. 
XIV. Legal Opinion Letter issued by Borrower's Counsel
A. Duty to Third Parties. Roberts v. Ball, Hunt, Hart, Brown & Baerwitz (1976). Where an attorney writes an opinion letter that they know is going to be provided to a third party to materially rely on (influence the third party) to provide lending to their client, they owe a duty of care to the third party not to mislead or fraudulently misrepresent. Half a truth is as misleading as a lie. 
1. Wrote letter for client indicating company was a general partnership but did not mention they had just voted to dissolve the general partnership. 
B. Where the Opinion Letter is NOT the Cause of Loss. Prudential Insurance Company of America vs. Dewey, Ballantine, Bushby, Palmer et al (1992). Opinion letter must be the actual cause of the loss. Where an opinion letter offers only general assurances that the mortgage is enforceable with no specific dollar amount, the duty of care has not been breached. Lender’s filing of loan docs with the incorrect principal amount is not as a result of the opinion letter. 
XV. Loan Modification
A. No Implied Covenant to Moderate Enforcement of Right to Foreclose. Price v. Wells Fargo Bank (1989). Lenders do not owe a fiduciary duty to borrowers (arm’s length transactions). There is no implied covenant of good faith that requires Lenders to be moderate in their enforcement of legal rights by modifying loans or extending terms. 
1. Contract says when the debt is owed, the covenant is not there to change the terms but rather to fill in the gaps or qualify/limit rights and duties otherwise arising under rules of law and specific contract language.
B. Priority of Loan Modification. Lennar Northeast Partners vs. Buice (1996). Where there are junior loans made junior by subordination for the benefit of the other lender and the borrower, the lender and a borrower cannot make a material modification of the loan without the knowledge and consent of the junior where the modification materially affect’s the junior’s rights.
1. Lender/borrower violated by raising the interest rate and principal amount the holder of the 1st increased the note by over $140k decreasing the value available to secure the junior loans. 
2. Where the Modification Impact is Negative and Calculable the original note retains is priority and the modifications are assigned a junior lien position. 
3. Where the Modification Impact is Negative and Incalculable and the exact dollar amount cannot be determined, the ENTIRE lien will be subordinated resulting in a complete loss of priority. 
4. Where Modification Impact is Positive. Friery v. Sutter Buttes Savings Bank (1998). Holder of 1st extends maturity date of loan. Junior loan asserts loss of priority because of workout. Court says that the impact was in junior loans favor and holder of 1st had no contractual duties to junior as in Lennar. 
a) Junior was sophisticated and took a calculated risk in voluntarily assuming a junior security position. 
C. Shortsale. CCP 580(e). 
1. (a)(1)(2) If you have the property secured solely by a Dot, can’t get a deficiency if you agree to shortsale
2. If not solely secured by DoT on a property of not more than four units (so multiple properties securing) can shortsale one and it won’t affect the other properties securing the debt. 
XVI. Usury. Usury law defines the maximum allowable interest rate on loans. 
A. Interest. Defined. Any compensation received by a lender rom a borrower is interest unless it falls into one of the permitted categories of additional compensation for lender services. 
1. Exceptions.
a) Points, Bonuses, and Origination fees. If directly related to actual costs incurred, usual and customary, and for services rendered not by in-house employees. 
b) Commitment fees. Not interest, but rather a charge to compensate the lender forholding this money available for the period of the commitment. 
c) Contingent Interest. If lender receives a flat rate plus an additional contingent interest to be collected only if the project is profitable, the contingent interest is NOT usurious if parties contracted in good faith and it is not an attempt to evade usury laws. 
d) Prepayment Fees. Not interest if the charge is reasonable and decision to prepay is at borrower’s sole option. 
e) Late Charges. Late charges are not considered interest. 
f) Credit Sales. Are NOT subject to usury laws. A credit sale is where a seller provides all or part of the financing for property and charges a higher price than they would charge for a cash purchase.
B. Loans made for Personal, Family or Household Use. Loans made for these purposes have MAXIMUM interest rate of 10% per annum. 
a) Loans used for the purchase, construction or improvement of real property ARE NOT for personal, family or household use. 
C. Loans for Non-personal, non-family or non-household use. Loans made for these purposes (such as the purchase of real estate) shall have a MAXIMUM interest rate of 10% per annum or 5% above the rate established by the Federal Reserve Bank, whichever is higher. 
D. Exemptions. Not all inclusive. MOST commercial lenders are exempt from the usury laws. 
1. California Banks, Savings and Loan Associations.
2. National Banks
3. Foreign Banks
4. Licensed Financial Lenders
5. Licensed Pawnbrokers 
6. Loans Arranged by Licensed Brokers. Loans arranged or made by licensed brokers are exempt from the Usury Law. 
a) Req. Brokers must 1) arrange the loan AND 2) must be acting for compensation or in the expectation of compensation. The compensation must be legitimate and CANNOT be nominal or fictitious. 
b) Certificate. If a lender is relying on usury exemption, lender’s counsel should obtain a certificate signed by broker stating arranged loan for compensation w/ broker #
E. Consequences for Violation of Usury Laws. In CA, the interest rate in usurious laws becomes 0%. The principal amount remains valid, and any interest payments paid get applied to the principal retroactively. 
F. Usury and Choice of Laws. Ury v. Jewelers Acceptance Corp. (1964). If CA law applies the loan is usurious, if NY law applies it is not usurious. Loan has substantial contacts with NY.
1. Rule. K’s are treated as performed in the place where they are paid. In this case NY. 
2. Full faith and Credit. CA will honor the full faith and credit of another state unless it violates an essential public policy. The usury laws are swiss cheese, no strong public policy. 
a) This is a K freely entered into with a choice of law clause. Leaves door open a tiny bit if the interest rate is too outrageous. 
XVII. Choice of Law. 
A. 726 Applies to CA Real Estate Only. Felton v. West (1894). 726 only refers to recovery of a debt secured by mortgage upon property situated in the state of CA. 
1. Promissory not made in SF secured by real estate in Oregon. Bank forecloses on Oregon property in Oregon court. Brings suit in CA for deficiency. There is no choice of state, the only place they could have foreclosed in Oregon. 
B. 726 and Judgments Obtained in Other States for Property Located in CA. Ould v. Stoddart (1880). Where a lender obtains a money judgment on the note in another state and subsequently seeks to foreclose in CA, they have violated the one-action rule and their security interest has been waived. Public policy requires it. 
C. Choice of Law, Res Judicata. United Bank of Denver v. K & W Trucking Co. (1983).Courts will honor the full faith and credit clause an honor the rulings of other state courts. Money judgements are pretty much never going to be a fundamental issue of morality that would compel the court to make an exception to the full faith and credit clause of the US. 
1. Promissory Note secured by real property and personal property located in CA. Note says it was governed by the laws of Colorado. Lender forecloses non-judicially in CA and then sues in Colorado and gets a deficiency judgment. Brings to CA to be enforced. 
a) Colorado court had already litigated the issue of whether 580(d) applies and determined no. CA courts enforce because of full faith and credit clause and issue is res judicata. 
2. Fundamental Issues of Morality. Money judgments are almost never a fundamental issue of morality that would compel the court to make exception to the full faith and credit clause of the U.S. Deficiency judgments are not fundamentally wrong and are allowed in other contexts. They are not so offensive as to compel the court to deny the constitutional guarantee. 
D. Choice of Law, Issues Undecided. Guardian Savings & Loan Assn. vs. MD Associates (1998). Securing property is in CA, loan docs select TX law. Lender tries to get a deficiency judgment in violation of 580(d). TX does not have such a law. Test for choice of law conflicts. 
1. Chosen state have a substantial relationship to the parties? Or is there any reasonable basis for the parties’ choice of law?
2. If yes, Is the chosen states’ law contrary to a fundamental policy of CA?
a) If not, then the clause if enforced. 
(1) In this case, it is contrary to 580(d) which has protection to prevent being waived or contracted around. 
3. If it is, does CA have a materially greater interest than the chosen state in the determination of the particular issue?
a) No, not involving the sale of a home, parties are sophisticated. Strong TX interest in wanting to preserve justified expectation of other parties. 
XVIII. Environmental Indemnities. Owners are strictly liable for remediation of environmental contaminations. Finding environmental contamination is going to negatively impact property values. Lender-owners don’t want to be stuck with a remedial bill/decreased-value property. 
A. Environmental Contamination and 726/Anti-deficiency Legislation. CCP 736 and 726.5 are CA statutes that are in response to this environmental contamination problem and the action/anti-deficiency legislation. 
1. 736. You can get an indemnification judgment against the borrower, regardless of the one-action rule/anti deficiency Legislation.
2. 726.5. Can sue the borrower directly on the debt and not even foreclose if the property is environmentally impaired (remediation costs exceed 25% of the FMV of the property or it’s considered environmentally impaired by federal or state law).
XIX. Foreclosure and Reinstatement. 
A. Non-Judicial Foreclosure. Generally. The trustee prepares the Notice of Default (for a unified sale) and records it. They then mail that notice to all the lienholders on the property. They wait 3 months. After, they can then publish Notice of Sale. The actual sale occurs at least 21 days after notice is sent out. During this period of 3 months, the borrower has the right to make the loan current. 
B. Judicial Foreclosure. Normally start with the non-judicial foreclosure to set a time limit. Would start with a judicial foreclosure if wanted a receiver appointed to collect rents. 
1. Complaint filed in court seeking judicial foreclosure (and in an income producing property an appointment of a receiver). 
2. Right of Redemption. If you foreclose judicially the borrower has a right of redemption for 1 year after the sale, to repurchase at the foreclosure sale price. 
a) Exception. There is no right of redemption where the lender waives the right to a deficiency judgment.
C. Curing Default. Magnus v. Morison (1949). Where the is lawful and sufficient tender, the default under the trust deed is cured. Where it has been make clear that the tender would not be accepted is unnecessary to pay the amount into the court to keep the tender good. 
D. Tender. CCC 2924(c). If tender is issued, have to decelerate and accept cure of default. 
1. Not Waivable. Not waivable at time loan is made or renewed or probably at a later date. 
2. All Monetary Defaults. Applies to all amount of principal, interest, taxes, assessments, insurance premiums, recurring obligations, reasonable costs and expenses incurred in enforcing the terms of the obligation. 
3. Foreclosure Proceedings. Applies in all foreclosure proceedings. 
E. Offer for Payment. CCC 1500. An obligation for the payment of money is extinguished by a due offer of payment if the amount is immediately deposited in the name of a creditor with a bank and notice is given to the creditor. 
F. Timing. Only have until 5 BUSINESS DAYS prior to the date set for the sale to cure the deficiency. 
1. Postponed Sales. If the lender postpones the sale date then the time frame to cure the deficiency is also extended.
G. Distribution of Proceeds of a Trustee’s Sale. Priority. CCC 2924(k). Order of expenses paid from foreclosure proceeds. Trustee can charge costs and expenses for mailing and for distributing the funds and researching the priority of liens. 
1. Costs expenses of exercising power of sale (fees)
2. Payment of obligation that is subject of trustee sale
3. Other outstanding balances of obligations secured by junior liens according to priority. 
4. The borrower/owner or their successor in interest. 
H. Notice of Trustee Sale Where There are Proceeds Remaining. CCC 2924(j). Where there are proceeds remaining, Trustee is required to send written notice to all persons with recorded interest in the real property as of the date immediately prior to the sale within 30 days of the sale. Must state:
1. That there was a sale
2. That the notices person may have a claim to remaining sale proceeds
3. Before Trustee can act, noticed person might be required to present proof that they hold the interest still (ex. original promissory note) and must submit a written claim stating the following:
a) The amount of the claim to the date of the trustee’s ale
b) An itemized statement of the principal, interest, and other charges.
I. Rigging Foreclosure Sales. Lo vs. Jensen (2001). Cannot rig the bidding for a foreclosure sale. (codified in 2924(h)). Here two otherwise competing buyers agree not to compete against each other and go in together to purchase the property for peanuts. Court says no. 
1. Note. Borrowers cannot normally set aside a foreclosure sale b/c the price sold for is grossly under FMV. Only allowed in this case because of bad faith bidding. 
XX. Bankruptcy. In re Bebensee-Wong (9th Cir. BAP 2000). All liens need to be perfected before the bankruptcy is filed, liens cannot be perfected after. 
A. Date of Perfection of title modifies CA’s traditional race-notice rule. Title is perfected at 8 a.m. on the date of the sale so long as the deed is recorded within 15 calendar days of the sale. 
1. When Bebensee filed her bankruptcy petition 6 days after the sale but before the deed had been recorded she did not change anything and the property was not a part of her estate or subject to the stay.
XXI. Deeds-in-lieu of Foreclosure. 
A. No Strict Foreclosure. CCC 2889. Codifies that we got rid of strict foreclosure where the title is automatically transferred to a lender upon default
1. Not Waivable. Not waivable at time of closing or modification. 
a) Exception. Can still be kind of waived when given a deed in lieu of foreclosure.
B. Deed-in-lieu Test. Johnson v. Hapke (1960). A deed in lieu of foreclosure is valid where the transactions were fair, honest, free from improper influence and based upon adequate consideration. 
1. Free from Improper Influence Satisfied. They executed the escrow instructions. There was no material misrepresentation. 
2. Consideration Satisfied. . Cancelled the promissory note of 10k. Assumed the first deed. Assumed delinquent installments. Payed back taxes. And swallowed the defaulted installment and all accrued interest on the second trust deed note
XXII. Leasehold Financing. 
A. Ground Leases. A lease where someone, usually a developer, leases the ground and has the right to develop on it. Tenant owns in fee simple the improvements during the term of the lease and everything reverts back to landlord at the end of the term (usually like 99 years or something).
B. Vallely Investments, L.P. v. Bancamerica Commercial Corporation (2001). Where a tenant assumes the lease obligation they are contractually liable to the Landlord. 
1. Privity of K- exists were there is a K or the new tenant assumes the old K. Privity of K does not terminate until the K terminates. 
2. Privity of Estate- only exists where the tenant is in possession of the property and is extinguished when possession is given up.
C. Requirements for a Financeable Ground Lease. To make a ground lease financeable:
1. Landlord must give notice to lender of any default
2. Must include a right to cure default by the lender
3. If default is not fixable by money (e.g. assigns to tenant landlord doesn’t approve of) must give the lender the opportunity to foreclose and acquire title and become the tenant themselves and cure the default. 
a) Idea is to take away all methods for Landlord to terminate the lease b/c if the lease is gone the security is gone and the lender is screwed. 
4. Lease must say tenant can mortgage and lender can foreclose—title transfer at the foreclosure sale. 
5. Purchaser at the foreclosure sale only liable on the lease while in privity of estate (once they turn around and transfer they are off the hook NO PRIVITY OF ESTATE)
6. Review of ground lease, and if approved need an Estoppel certificate from the landlord. 
a) I am the landlord on the lease, blank is the tenant, there is no default, it is in full force and attached is a correct copy of the lease.  
XXIII. Securitization. Loans originated by a bank and sold to an investment bank and put in pools held by a trust and then securities are marketed. 
A. Pro’s to Borrower of Securitized Loans. Usually have a lower interest rate. 
B. [bookmark: _GoBack]Con’s to Borrower of Securitized Loans. Not as negotiable. There is a need for homogeneity if packaging together for a pool. Some things are negotiable, but banks really don’t like each loan to be a story. Have to do a lot of due diligence and opinion letters are usually more complicated.
