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SECURED v. UNSECURED CREDIT
I. Secured credit (ex. Real estate loan)
A. Promissory note + Deed of trust
1. Promissory note (debt instrument)= obligation to repay the loan
a) Must contain:
(1)  principal amount of debt, 
(2) the interest rate, and 
(3) payment terms 
(a) Normally - payments decrease with time 
(b) Amateurized loan - each monthly payment same dollar amount
b) Acceleration clause = On default, lender has right to accelerate the debt (make it become immediately due)
2. Deed of trust (security instrument)= collateral
a) Granting clause: trustor (borrower); Trustee =(title company); beneficiary (the lender)
B. remedy if default = foreclosure 
1. Lender can make credit bid up to amount of the debt (no cash needed)
2. If property < debt → deficiency
3. If property > debt → borrower better get someone to come to foreclosure sale so lender doesn’t get it for amount of debt
II. Unsecured credit (no collateral)
A. Debt instrument; but no security instrument
B. Remedy if default= can get judgment and go after other assets; but if debtor filed BK, lender has no recourse

COMMITMENT LETTERS
I. Commitment letter = enforceable K if all material terms there, even though it contemplates later documents(Teachers)
A. Material terms = principal amount, interest rate, payment terms, property
B. Commitment letter clearly contemplates further negotiation → There is an implied duty to negotiate in good faith and finalize the loan in good faith (Teachers)
II. What to include in commitment letter
A. Material terms = principal amount, interest rate, payment terms, property
B. Guarantee (if wanted)
C. Scope of opinion letter (if wanted)
III. Teachers v. Butler
A. Facts: P(lender) and D(borrower) have commitment letter, which was binding agreement. DT and notes had “default prepayment fee” clause; but the commitment letter did not. Right before closing, D says that clause should be deleted in its entirety and D won’t go through with loan.
B. Action: P → D
1. P claim: Defendant failed to negotiate in good faith with respect to this language, and therefore breach of K
2. D counter claim:  this language was not in the Commitment Letter. So it was P who breached the K by including it in the closing documents and changing the economic terms of the transaction.
C. Rule: Even though the commitment letter contemplates subsequent documents, that does not mean that it is not a binding agreement. There is a duty to negotiate in good faith to finalize the loan documents.
D. Holding: P wins → D breached duty to negotiate in good faith and therefore breached K
1. Damages = benefit of bargain -- what D agreed to pay overall, discounted to PV 
E. Winning argument: Even though not in commitment letter, this clause was the standard in both teacher’s practice and in the industry where there is a pre-payment penalty. 
F. Findings: D’s refusal to negotiate with respect to the Default Prepayment clause was a last ditch attempt to get out of the loan agreement since interest rates dropped.
1. Right after the Commitment Letter, D even tried to find more favorable deals and communicated with other lenders for financing
IV. Lender prepares draft of commitment letter
V. Practice: be careful about language in commitment letter
A. Contains commitment fee (borrower pays)
1. borrower read language carefully! → want to make sure borrower gets it back if loan does not go through
a) Sometimes says it is earned at time of letter → no! As borrower counsel, watch out for this! It is earned at payment of the loan!

CONVENTIONAL LOAN CLOSING CHECKLIST
1. Promissory note
2. Deed of trust, security agreement, assignment of rents, and fixture filing
3. Guarantees, if any
4. UCC-1 financing statement (for personal property)
5. Letter of credit agreement, if required
6. SNDA’s, if required 
7. Estoppel certificate from tenants
8. Environmental indemnity
9. * funds dispersed all at once

FORECLOSURE
I. Non-judicial foreclosure (Trustee’s sale) = private foreclosure (no deficiency)
A. Pros & cons
1. Pros = lender gets irredeemable title [no post-sale redemption right clouding title]; avoids FMV limitations of 726(b)
2. Cons = no deficiency
B. Process (takes 4 months)
1. Lender calls trustee named in DT (title company) 
2. Trustee prepares notice of default (NOD) & records it (b/c accelerating the loan)
a) Mail out NOD to any juniors
3. 3 months later, trustee can notice the sale → publish (in local newspaper w/ circulation in district) and serve notice to everyone
a) Sale date = at least 21 days after notice of sale
II. Judicial foreclosure = Foreclose and get deficiency in one action
A. Foreclosure first and then deficiency → so borrower can get full benefit of collateral 
B. Deficiency calculation (726)= Debt - [sale price or FMV, whichever higher]
1.  borrower gets benefit of higher of sale price at foreclosure or the FMV of property (appraised value)
C. Right of redemption for up to a year
1. Right of redemption = borrower can re-purchase the property  
a) Re-purchase price = foreclosure sale price
b) Policy: prevents lender from underbidding
c) Practical implications = lender stuck with property for a year because no one is going to buy it subject to a right of redemption
2. Lender has the right to waive any claim for a deficiency judgment → then borrower has no post-sale right to redemption
a) Why would a lender do judicial if no deficiency → having court foreclose creates res judicata as to your priority (others can’t come after you claiming they are prior)
D. Pros & cons
1. Pros = deficiency
2. Cons = 
a) takes a long time
b) borrower gets right of redemption 
c) deficiency limited by FMV provisions of 726(b)
E. Process
1. File complaint seeking judicial foreclosure + deficiency + appointment of receiver (if assignment of rents)
III. Which to do? 
A. Look at FMV of real estate; borrower’s solvency
B. If don’t know which to do → start BOTH (file complaint & NOD) to get the clock running →  this does not trigger 726 (sanction aspect of 726 only triggered when deficiency judgment entered)
C. if nonrecourse loan →do not do judicial foreclosure (can’t get deficiency judgment) 
D. If secured creditor has assignment of rents → judicial b/c need court to appoint receivership
IV. Reinstatement & cure of default
A. CCS 2924c Reinstatement
1. NOT waivable
2. Reinstatable defaults = taxes, assessments, premiums for insurance, or advances from beneficiary (note: when beneficiary makes advancements for insurance, taxes, maintenance b/c borrower did not make the payments→ it gets added to the debt)
3. In nonjudicial foreclosure
a) Borrower has right to reinstate the loan (pay the delinquencies to make the loan current -- to un-accelerate the loan) up to 5 business days before the sale takes place
(1) lender’s counsel should provide this date in the letter
(2) If lender postpones sale date, right to reinstate is postponed according to new sale date
b) Borrower has right to pay off loan in full up until the property is sold
(1) But note: Lender can include pre-payment penalty owing on acceleration due to borrower default (note: no pre-payment penalty for reinstating, just for paying in full)
4. In judicial foreclosure
a) Borrower has right to reinstate the loan up until the decree of foreclosure (when judge makes determination that the property should be sold at a foreclosure sale & signs order decreeing the sale)
b) Borrower also has right to pay off in full up until property sold
c) (+ right of redemption)
B. CCS 1500 = cure by making tender (offer of performance)
1. Obligation for payment of money is extinguished by a due offer of payment, if the amount is immediately deposited in the name of the creditor, with a bank of good repute in the state, and notice is given to creditor
C. Magnus v. morrison
1. Facts: Borrower offered tender; lender rejected tender & started foreclosure; Borrower sues to get injunction against foreclosure since they offered to cure default
2. Lender argument: tender wasn’t valid since money not deposited in bank in accordance with section 1500
3. Court: rejects Lender’s argument. Tender = offer of performance, not performance itself. The reason payment was not made is because the tender was already rejected, so it was not necessary to deposit $ in bank as provided by 1500.
4. Holding: Borrower wins. Borrower has to pay the tender amount + all monthly payments that added up during this litigation in order to cure
V. Distribution of proceeds with respect to foreclosure sale
A. CCS 2924k distribution of proceeds from foreclosure
1. proceeds distributed in this order:
a) Costs & expenses of foreclosure
b) Foreclosing lender (holder of DT being foreclosed)
c) Junior liens (those wiped out by sale)
d) Trustor (borrower)
2. If DT being foreclosed is second DT
a) No proceeds go to first DT holder b/c the property is still encumbered by that DT
b) But if first DT has due on sale clause → first DT holder can accelerate the note
(1) New owner will have to go to first DT holder and see if first DT holder will not exercise due on sale clause and accept him as new borrower to keep the payments current. (As first DT holder, if you waive due on sale clause, you will ask the new owner for assumption agreement )
B. CCS 2924j surplus proceeds from foreclosure
1. Excess proceeds are to be distributed in order of priority
a) As title company, don’t want to mess up priority b/c don’t want to pay twice
2. Trustee can have interpleader action
a) Where there are competing claims to it (juniors all claiming it), trustee can file interpleader action where the proceeds go to the court and the court figures out the distribution
VI. Setting aside foreclosure sale
A. Rule: borrower cannot set aside foreclosure sale merely because the price realized is inadequate/well below FMV, absent other facts of fraud or misconduct with connection to the sale. 
B. Lo v. Jensen
1. Facts: foreclosure sale of condo; Jensen & Ko (competitors in business of buying properties from foreclosure sales) discussed this sale the day before; each valued it around $150k; decided not to compete against each other & bid together - acquired the property for 5k; Lo (condo owner) wants to set aside the sale
2. Holding: sale set aside b/c they deprived Lo benefit of competition at the foreclosure sale
3. Analysis: 
a) Inadequate price is NOT basis to set aside sale
b) But violation 2924h(g), which makes it illegal to fix/restrain bidding at a foreclosure sale, is basis to set aside sale
(1) Jensen argument: not illegal because they formed lawful joint venture  → NO, court does not buy it 
(a) primary motive to restrict competition, no intent to carry on as co-owners of a business venture
c) Remedy: If a non-judicial foreclosure sale has been unfairly or unlawfully conducted, or it tainted by fraud, the trial court has the power to set it aside
C. Hypo: you are foreclosing lender and RE broker calls you to say he’ll buy property from you for $X if you get it at the foreclosure 
1. say no, but we can talk about it after the sale →   b/c this can be viewed as restricting competition (if you make that agreement, the RE broker will not show up to the foreclosure sale)
VII. Bankruptcy
A. In re bebense wong
1. Facts: foreclosure sale 8/4; BK filed 8/16; DT from foreclosure sale recorded 8/18; foreclosure sale purchaser moves for relief from automatic stay; debtor argues no because was perfected post-petition
2. Holding: relief from automatic stay granted
3. 2924c: if record trustee’s deed within 15 calendar days of the sale, the perfection date will relate back to 8am of the date of the sale
4. Rule: Where foreclosure is pre-petition, recordation of a foreclosure sale deed within 15 days of the sale does NOT violate the automatic stay
VIII. Strict foreclosure / deeds-in-liu of freclosure
A. Statute
1. CCS 2889: all Ks for forfeiture of the property subject to a lien, in satisfaction of the obligation secured thereby, and all contracts in restraint of the right of redemption from a lien = VOID
a) Not waivable
b) BUT, Courts say OK if adequate consideration
B. Deeds-in-lieu of foreclosure
1. Basic fact pattern: Borrower in default; Lender starts foreclosure process; Borrower asks asks lender not to foreclose and instead he’ll give lender title 
2. Johnson 
a) Facts: Borrower requested Lender to transfer title to Lender in payment of debt; agreement reached and borrower agreed to vacate by 1/1; did not vacate; lender filed this unlawful detainer action to get possession (lender with deed in lieu of foreclosure trying to get the occupant off the property)
b) Issue: is lender entitled to possession?
c) Holding: Yes.
d) Rule: Deeds-in-lieu have been upheld, notwithstanding rights of redemption, if they are fair, honest, free from improper influence, and have adequate consideration
e) Here: plenty of consideration → this was a 2nd DT to lender also paid delinquencies on the 1st DT
3. In practice
a) As borrower, make sure there is a complete release of borrower in exchange for deed-in-lieu
b) Get borrower to sign affidavit of all the compensation given
c) As lender doing a deed-in-lieu of foreclosure transaction, get title company to make sure there are no juniors. Because if so, you will have to foreclose.

ONE ACTION RULE (CCP 726)
I. Basic
A. 726 only applicable for SECURED LOANS
II. 726: If a lender takes a security (DT), the lender must go after the security 1st  (foreclose) before obtaining a deficiency judgment; or else, DT and its priority will be extinguished
A. one form of action = foreclosure
1. If want to sue on deficiency, must bring judicial foreclosure
III. Election of remedies
A. Lender makes an election of remedies
1. sue on note and get judgment = violation of 726 → waives right to foreclose and loses DT; but the debt/judgment is still valid
2. Foreclose = not violation of 726
B. If lender violates 726, Borrower makes election 
1. 726 defense [sword] → make lender foreclosure first
2. let it proceed; [sanction aspect] →  Creditor cannot foreclose and has waived the security
IV. 726 violation?
A. YES violation [ways to violate:]
1. recovering personal judgment [sue on note and take it to judgment]  (Salter)
2. Taking unilateral set off from bank account of borrower/guarantor and applying it to debt (Wozab)
3. Getting attachment on borrower’s other assets (tying up their property, essentially freezing their other assets), even though no judgment (Shin) 
B. NOT violation
1. Merely commencing lawsuit
2. Lawyer’s fees for asserting 726 affirmative defense (security first) when the lender tries to get judgment
V. Borrower’s remedies = [Salter v. Orrick]
A. Shield =  if lender sues on note, borrower can use it as affirmative defense to stop lawsuit -- you have to foreclose first
1. Security first principle = Creditors MUST go after the security BEFORE taking ANY other action (Wozab)
B. Sword = if lender sues on note and gets a judgment (or otherwise violates 726), and borrower doesn’t raise affirmative defense, borrower can use it as a weapon to make lender unsecured→ judgment valid; but Lender loses DT and priority of it (Lender cannot foreclose)
1. Sanction aspect
2. ONE action principle = Creditor can only take ONE form action to recover debt, not multiple (shin)
VI. Policy of one action rule
A. Give borrower benefit of property that secures the debt → require lender to exhaust security before going to debtor’s other assets
B. Prevent multiplicity of actions
VII. Anyone with an interest in the property can raise sanction aspect of 726 -- primary debtor, successors in interest of debtor, or third party lienholders. (Oneil)
A. Ex.  junior lien holder can set aside first deed of trust by raising violation of one action rule
VIII. Not waivable
IX. Salter v. Orrick
A. Facts: 
1. Borrower gave DT to lender
2. Thereafter, lien for an improvement bond placed on property (second to DT)
3. Default on note secured by DT
4. Lender sues on note and takes it to judgment → loses DT and priority
5. Lender acquires property at execution sale →second;  it is subject to the lien of the improvement bond holder
B. Lawsuit btw bondholder and property holder 
1. Bondholder argument: judgment not valid because violated 726 by not foreclosing first
2. Court: judgment valid because the debt is still valid; but now subordinate to lien of improvement bond since lost its DT by violating 726
X. Wozab
A. Facts:
1. Unsecured loan
2. Wozabs guarantee loan & Bank gets DT in Wozabs home to secure the guarantee
3. Default
4. Bank grabs Wozab checking account $3000 (to apply to the debt)
5. Wozab lawyer demands  bank to release their deed of trust; Bank gives DT back to Wozabs (impliedly agreeing that it was a waiver of security)
6. Bank sues on the debt of about $1mil
B. Holding: 
1. Lender can violate one action rule without going to court and getting that money judgment → grabbing account violates 726--bank made an election of remedies --loses DT and cannot foreclose 
2. Bank can proceed on the lawsuit to seek judgment of full debt because the debt is still valid; grabbing the money was NOT an “action” within 726, but still constituted violation of one action rule
C. Findings: 
1. Wozabs relinquished protection of security first rule when accepted reconveyance of the deed of trust to them. 
a) Wozabs could have required the bank to return the improper setoff and proceed against the security interest first (raise 726 sword to require foreclosure); but they did not do that
2. If the debtors demanded that, and bank refused the debtor’s demands and retained the setoff funds→  the security first rule would preclude the bank from foreclosing the security interest or proceeding on the underlying debt
XI. Shin
A. Facts
1. Loan by korean bank secured by DT on CA property
2. Default
3. Bank gets prejudgment writ of attachment against Shin’s real property in korea in korean court (attachment but did not proceed to judgment) → basically, freezing borrower’s assets
4. Bank commences judicial foreclosure in CA
5. Shin (borrower) says: No, prejudgment writ of attachment violated 726, so bank lost its DT and can’t foreclosure (sanction aspect)
B. Holding:  Bank violated section 726 by getting prejudgment attachment against Shin’s property in korea, even though it did not proceed to judgment. Debt is still valid, but the security is waived (bank can’t foreclose).
C. Reasoning: 
1. Invoking jurisdiction in Korea to protect its claim with an involuntary lien = “action” under 726 
2. Attachment but no judgment = in between case (not just commencing a lawsuit, and recovering a personal judgment) 
3. Koran action has not proceeded to judgment but the attachment was imposed (korean property is still encumbered). Practical effect of the lien is that no person will purchase or lend against the korean property. More than just commencement of an action, but obtained through a judicial proceeding an involuntary lien on additional assets of its borrower in order to increase collateral over and above the value of the CA real property
4. This violates policy of preventing “multiplicity of actions” → Bank filed lawsuit in korea and lawsuit in CA
5. Note: even though just shin’s property subject to korean lien, all petitioners (all co-note makers) entitled to invoke the sanction aspect of 726
XII. CCP 483
A. Attachment may not be issued on a claim secured by real property.
B. Attachment may be issued where the loan is undersecured up to extent undersecured(loan was originally so secured, but without any act of lender, the security has decreased in value to less that the amount owing on the debt) → but still have to seek writ of attachment in one action with foreclosure [judicial foreclosure] (multiplicity of actions policy has to be preserved)
C. “Pursuit” of this remedy is NOT an “action for the recovery of a debt” in violation of 726 
1. Contradicts Shin
XIII. Oneil
A. Facts:
1. Judgment creditors lend $ to borrowers
2. Default; refinancers lend to borrowers (condition of loan= judgment creditors subordinate to refinancers) 
3. Default
4. Judgment creditors and rancho make settlement agreement = Judgment creditors get money judgment; Judgment creditors maintain DT; Judgment creditors can proceed with non-judicial foreclosure
5. Refinancers start foreclosure
B. Action= Judgment creditors sue refinancers seeking to have their DT declared superior to refinancers
1. Judgment creditors argument = we are prior because subordination agreement was invalid (no consideration)
2. Refinancers argument = assert 726 → irrelevant if invalid; judgment creditors took a money judgment on the note in violation of 726 one action rule so lost their DT 
3. Judgment creditors respond = Borrowers waived 726 allowing judgment creditors to keep DT; Refinancers not entitled to assert 726 protection because they are not the debtors
C. Rule: Anyone with an interest in the property can assert 726 -- primary debtor, successors in interest of debtor, or third party lienholders.
D. Holding: 
1. Refinancers can assert sanction aspect 726
a) The purported waiver by borrowers of the one action rule was invalid as against refinancers (if one party waives, that is not a waiver by third parties)
2. By taking a judgment on the note, judgment creditors extinguished their interest in the property as against refinancers 
3. The stipulated settlement agreement is not enforceable (antideficiency NOT waivable)
a) Violates public policy → allows lenders to get deficiency first followed by non-judicial foreclosure
b) Judgment creditors cannot unilaterally subordinate rights of other lienholders to the judgment lien without their consent


FIRST / SECOND LIEN HOLDERS
I. If first lien holder forecloses → 
A. Order of funds from foreclosure sale
1. First trustee
2. Second trustee
B. Second lienor can make cash bid, but not credit bid at first lienors foreclosure sale
II. Second lien holder can foreclose 
A. Second trustee can make credit bid at own foreclosure sale
B. First trustee not affected (the property is still subject to the first DT)
1. First trustee does not get anything from sale proceeds

ANTIDEFICIENCY RULES
I. Statutes
A. 580(d) = no deficiency following nonjudicial foreclosure
1. Not applicable to sold out juniors
B. 580(b) = purchase money loans (two kinds) are nonrecourse by operation of law → cannot sue on the loan / NO deficiency judgment EVER (no matter how lender forecloses)
1. Nonrecourse= Debtor not personably liable 
2. Two kinds:
a) Home loan = Loan to borrower to purchase a house [primary residence; single family dwelling (1-4 units)]
(1) Loan that is refinanced (original loan paid off by another loan) → also nonrecourse (but loan in excess of original loan = recourse)
b) Seller takes back paper = seller doesn’t take all cash, but instead takes promissory note secured by DT on the property being sold as part of the sale price 
(1) Note: doesn’t matter what kind or property it is (doesn’t have to be a house)
3. Policy of 580(b)
a) [transaction specific stabilizer] Prevent sellers from overvaluing property and by suggesting to the purchaser its true value; risk of inadequacy on seller (they are in better position to know value)
b) [macroeconomic stabilizer] If property values drop and the land is foreclosed upon, the purchaser’s loss is limited to the land that he or she used as security in the transaction
C. 580(a) = where get deficiency, borrower gets benefit of higher of FMV or sale price
1. 580a Only applies to sold-out junior who is the successful buyer at the senior lienholder's foreclosure sale 
2. Calculation =  [combined debt (1st and 2nd)] MINUS [higher of foreclosure sale price or FMV]
II. Waiver
A. 580a, 580b, 580d, 726 → NOT WAIVABLE ever
1. Not waivable at time loan made (2953 and policies)
2. Not waivable at later date, even for consideration as part of loan workout (Deberard)
B. Deberard (580b - waiver)
1. Facts: Deberard owns shopping center; sells it to Lim (for use as shopping center) for promissory note on 3nd DT [580b nonrecourse loan]; Default on 2nd DT; work out agreement (loan modification - interest rate and payments reduced in exchange for waiver of 580b); default of 1st and second; 1st forecloses nonjudicially and acquires; Deberard sues as sold at junior 
2. Deberard argument #1: this is spangler exception, loan modification significantly changed transaction → NO; court limits Spangler exception to its facts
3. Deberard argument #2: waiver of 580b in work-out agreement
a) Court: 580b not waivable at time of loan (2953 and policy tells us this); 580b also NOT waivable AFTER loan agreement as part of work out 
(1) Policy behind not allowing borrowers to waive these things up front is because borrowers will make ruinous concessions to get the money
(2) Even stronger argument after default when borrower is in financial constraints and on the ropes and would agree to almost anything

III. Applicability of statutes to loans with multiple collateral
A. Dreyfuss
1. Facts: Loan secured by 3 DT on 3 different parcels of land; Lender nonjudicially forecloses on all of them making full credit bids - one after the other
2. Holding: foreclosing on other collateral pledged by the note is NOT a deficiency judgment → therefore, 580d and 580a do not apply
a) A creditor may proceed in foreclosing multiple items of collateral without commencing a judicial action to determine the FMV of each item sold, and crediting that amount to the debt, before proceeding with foreclosure sales of any additional collateral
3. Mere inadequacy of price is not sufficient grounds for setting aside a nonjudicial foreclosure sale
a) Creditor can bid whatever they think the property is worth
IV. Applicability of statutes to action for waste and action for fraud
A. Cornelison (waste / 580b and 580d)
1. Facts: purchase money loan; buyer sells to a non-assuming grantee (new owner); default; lender forecloses non judicially -- makes full credit bid and acquires property; lender sues new owner for (1) breach of K [not valid claim since no privity of K] and (2) waste
2. Issue: Does 580(b) and 580(d) bar an action for waste? Is an action for waste an action for a deficiency judgment?
3. Rule: 580b and 580d bar recovery of waste unless waste committed in bad faith 
a) If waste result of economic downturn → waste action = action for deficiency judgment → 580b and 580d bar waste action
b) If waste result of bad faith → waste action ≠ action for deficiency judgment → 580b and 580d would NOT bar waste action
(1) Damages for waste = impairment to security
(2) If lender makes full credit bid (or the debt is otherwise fully satisfied) →  can NOT recover damages for waste, since he cannot establish any impairment of security
(3) If lender bids less than the full amount of the debt and acquires the property→  his security has been impaired so he may recover damages for bad faith waste = the difference between the amount of his bid and the full amount of the outstanding indebtedness immediately prior to the foreclosure sale. 
4. Reasoning: a lot of times waste is a result of economic hardship and the borrowers are unable to maintain the premises →  580b and 580d were designed to protect borrowers from personally liability as a result of these market downturns
5. Here: Doesn’t matter whether bad faith waste or not, because either way lender cannot recover because made full credit bid
B. Nippon credit bank (waste / 580d)
1. Facts: 
a) Lender makes nonrecourse loan for $73 million to borrower (partnership); property FMV = $103 mil 
b) Later, Default; property FMV = $52 mil
c) Lender forecloses non-judicially; Lender makes credit bid of $52 mil (NOT full credit bid)
d) Lender sues for bad faith waste = borrower failed to pay real estate taxes (358k)
2. Note: Borrowers should be subject to personal liability for failing to pay property taxes and other forms of bad faith waste even if their loans are nonrecourse
3. Court: failure to pay real estate taxes here = bad faith waste
a) On same day taxes were due, borrower paid the partnership $600k → they had the money to pay the taxes, but decided to take the profit instead
b) Failure to pay taxes here is NOT justified
(1) It is NOT result of economic downturn (what 580d intended to protect against) 
(2) If making choice btw paying taxes and making loan payments or necessary repairs → that would be justified (just rearranging loss rather than increasing it)
C. Alliance (580d - fraud)
1. Note: read this case for overview of rules!
2. Facts: Alliance makes 9 loans on CA residences; fraud; loans default; Alliance forecloses non judicially on all of them making full credit bids; Alliance then detects the fraud (properties not worth what they were told)
3. Court: action for fraud is not action for deficiency judgment so 580d should not be applied (consistent with cornelison bad faith waste →  fraud = deliberate wrongful acts)
4. BUT, full credit bid so no “impairment of security,” can there be damages?
5. Full credit bid rule:
a) When creditor makes full credit bid and acquires property→
(1)  borrower released from further obligations under the note
(2) Lender precluded for purposes of collecting its debt from later claiming that the property was actually worth less than the bid
6. Rule here: If fraudulently induced to make full credit bid, they should have an action for damages → full credit bid does not bar fraud claims (Damages= benefit of bargain or out of pocket expenses)
7. Case remanded to see if alliance “reasonably relied” on the initial information they got at the time of the closing to formulate their credit bid
V. Applicability of statutes to sold out juniors 
A. Basics
1. Where first DT holder forecloses → Second DT holder is wiped out because the security is gone = “sold out junior” 
2. 580b applies to sold out juniors (brown v. jensen)
a) Spangler exception: 580b does not apply to sold out junior where:
(1) Subordination to construction loan
(2) Significant change in use → becomes commercial venture
3. 580d inapplicable to sold out juniors (including those who buy at foreclosure sale) → can sue for deficiency UNLESS loan is nonrecourse (580b)
a) Why? Second DT holder didn’t make any “election of remedies” (aka did not decide to foreclose) so 580d wouldn’t be fair (Heller)
b) BUT if the “sold out junior” also has the senior DT & forecloses on that → then 580d IS applicable -- that “sold out junior” made an election of remedies (Simon)
4. 580a inapplicable to sold out junior UNLESS sold out junior is successful bidder at prior lienors foreclosure sale ( heller)
a) Why does 580a apply to sold out junior who buys ? Potential for double recovery. 
5. Scenarios / deficiency formulas
a) Sold out junior whose loan is non-recourse & not spangler exception
(1) Can NOT get deficiency judgment
b) Sold out junior who does not buy at sale [580d inapplicable; 580a inapplicable] 
(1) Formula for deficiency = debt on second note - anything you got from foreclosure sale
c) Sold out junior who is successful buyer at foreclosure sale [580d inapplicable; 580a applicable]
(1) Formula for deficiency = [combined debt (1st and 2nd)] MINUS [higher of foreclosure sale price or FMV]
B. Cases
1. Brown v. Jensen (580b - sold out junior)
a) Facts: First DT (nonrecourse loan); Second DT (nonrecourse purchase money loan); first DT forecloses non-judicially and acquires property; Second DT holder sues on note as a “sold out junior”
b) Sold out junior rule: if a second lien holder gets their security wiped out when a senior forecloses, he can sue directly on the note for a deficiency as a sold out junior UNLESS it was a 580b nonrecourse loan
c) Court: sold out junior cannot sue for deficiency on a nonrecourse loan
(1) The note is nonrecourse (once nonrecourse loan, always nonrecourse loan...the security becoming valueless/extinguished because of the foreclosure of first DT did not change that) → can’t get deficiency judgment (580b)
2. Heller (580a & 580d - sold out junior)
a) 580d does not apply but 580a does apply to sold out junior who is successful bidder at prior lienors foreclosure sale → can sue for deficiency, but limited by FMV provisions
3. Spangler (580b / sold out junior)
a) Facts: Spanglers sold home for cash and a note + DT (580 nonrecourse loan); spanglers subordinated to construction loan (first DT); default; first DT holder non-judicially forecloses and acquires property; Spangler sues on note as sold out junior (even though its 580b loan so technically not allowed)
b) Court carves out exception: 580b should NOT apply here
(1) Subordination to construction loan
(2) Significant change in use of property
(3) Success of commercial development depends on developer purchaser → purchaser in a much better position than the vendor to assess the property’s possible value
c) Two step Test:
(1) Is this standard transaction to which 580b would apply?
(a) Standard transaction = vendor sells property to purchaser who is going to continue the same or similar use of the property
(i) Present security value of the property is a reliable indicator of its FMV
(b) Here, NOT standard transaction - subordination to construction loan followed by significant change in use
(i) Present security value of the property is NOT reliable indicator of its FMV--That value depends on success of venture (depends on the developing purchaser; not the seller)
(2) Will purposes of 580b be served by its application?
(a) Purpose of 580b = preventing speculative bubbles and sellers overvaluing property more than worth
(i) Prevent overvaluation in those situations where the security value of the land gives purchasers a clue as to its true market value, by placing risk of inadequate security on the purchase money mortgagee
(ii) If inadequacy results from depression, 580b prevents purchasers from being burdened with large personal liability
(b) here= application of 580b not serving purpose of preventing overvaluation.
(i) With this significant change of use, it is the purchaser who is in better position to know value of property with its use-change, not the seller.
(ii) Also in subordination clause context (construction loan is for very large amount) →  A Typical vendor can't get enough sums to buy in at the senior sale and protect his security interest
4. Simon
a) Facts: Lender holds 2 notes, each secured by separate DT on the same property (same person holds first DT & second DT); default; lender forecloses on note #1, then sues on note #2 claiming it is a “sold our junior” so 580d does not apply
b) Holding: NO - this is a scheme to circumvent 580d. Lender here made the “election of remedies,” (not a third party senior like in the other cases), so 580d does apply and bars this action for deficiency.
GUARANTEES
I. Statutes
A. CCC 2787
1. Surety = guarantor (can use interchangeably)
2. Guarantor = someone who “promises to answer for the debt, default, or miscarriage of another, or hypothecates property as security therefor.”
B. CCC 2792
1. Guarantees do not need consideration if made AT TIME of loan
a) Promissory estoppel argument: where the guarantee is made at time of the loan, the lender is relying on the guarantee in advancing the loan→  So guarantor can’t later claim that it is not supported by consideration.
2. Guarantees do need consideration if guarantee given AFTER the loan
a) No promissory estoppel argument: guarantee given after loan so lender not relying on it in making the loan
C. CCC 2856
1. Case law: In common structure, a true guarantor does not have the direct protection of ccp 726, 580d, 580b, 580a. 
2. Statute: Section (a) authorizes waiver (true guarantors do not have protection of antideficiency laws, so technically don’t need to waive them → but put it in the guarantee anyway); Section (b) attempts to invalidate any imperfectly worded waivers; Section (c) and (d) provide wording of effective waivers
a) “The guarantor waives all rights and defense that the guarantor may have because the debtor’s debt is secured by real property.” (waiver of 726, 580d, 580b, 580a) 
b) “The guarantor waives all rights and defenses arising out of an election of remedies by the creditor, even though that election of remedies has destroyed the guarantor’s rights of subrogation and reimbursement against the principal” (Gradsky waiver)
c) Meaning of waivers:
(1) The creditor may collect from the guarantor FIRST without foreclosing on collateral pledged by the debtor
(2) If the creditor forecloses first on any real property collateral pledged by the debtor:
(a) The amount of the debt may be reduced ONLY by the price for which that collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale price
(b) The creditor may collect from the guarantor even if the creditor, by foreclosing on the real property collateral, has destroyed any right the guarantor may have to collect from the debtor (gradsky waiver)
II. Other basics
A. Guarantors do not have protection of 726 and antideficiency laws
B. Subrogation: if guarantor pays off a lender (paying the debt of the debtor), the guarantor is then subrogated to the lenders rights (stepping into the lender’s shoes and acquiring the rights they had)
1. “one who is neither an intermeddler nor a volunteer and who pays the obligation of another, for which the other is primarily liable, is equitably subrogated to all of the right and to the security formerly held by the obligee against the principal obligor”
III. True vs. sham guarantees
A. True guarantors →  NOT protected by antideficiency laws (580d, 580b, 580a, 726)
B. Sham guarantors → YES protected by antideficiency laws (580d, 580b, 580a, 726); canNOT waive them
C. Examples
1. Corporate borrower -- guarantees from shareholders = true
a) Shareholders not personally liable on debts of corporation. So if bank wants them to be liable, has to get guarantees from them. 
2. General partnership borrower --- guarantees from the general partners  = sham
a) General partners are personally liable for debts of the partnership (even without guarantee)→ they are primary obligors → protected by and cannot waive 580d or 726 by signing a guarantee 
3. Limited partnership borrower --- limited partners AND general partner
a) limited partners = true guarantee
b) general partner = sham guarantee
4. Limited liability company ---- members (owners of the LLC) = true guarantees
IV. Structures
A. Common structure [Gradsky]
1. Note + DT (made by borrower)
2. Third party guarantor
B. Wozab structure
1. Corporate borrower
2. Mr. and Mrs. Wozab sign guarantees -- secured by DT
a) Even though they are guarantors, the guarantee is the obligation secured by the real estate → they enjoy protections of 726 and 580d
V. Cases
A. Gradsky (True guarantees - 580d)
1. Facts: Union bank (creditor) gives loan (recourse) to Bess (borrower) and Max (guarantor) gives guarantee at time of loan. Default. Bank non-judicially forecloses and acquires property for less than full credit bid; bank sues Max for the deficiency.
2. Holding: Creditor cannot recover from guarantor the unpaid balance of note following creditor’s nonjudicial sale of security 
a) Not barred by 580d (Guarantors do not have 580d defense)
b) Barred by estoppel → prevents creditor from recovering from guarantor after creditor exercised election of remedies which destroyed the guarantor’s subrogation rights against the principal debtor
3. Analysis:
a) After default bank had 3 options:
(1) Judicial foreclosure naming Bess and Max
(2) Sue Max on guarantee for full amount of unpaid balance without proceeding against Bess or security
(a) Guarantor not protected by 726, so this is allowed (guarantor can’t raise shield)
(b) Max would have then acquired all rights which Bank had against bess by subrogation → the note + DT
(i) Guarantor could then pursue against debtor (nonjudicial foreclosure or judicial foreclosure)
(3) Nonjudicial foreclosure
(a) Loss should be on the bank who made election of remedies
(i) If max had to pay unpaid balance →  he would not have any rights against bess (no security left) 
(ii) if max could assert action against bess for reimbursement→  like a deficiency judgment against debtor
(iii) → we dont want either of these
(b) By choosing this election of remedies, Bank destroyed any value of Max’s subrogation rights (Max has no rights against bess because can’t go collect from him b/c bess can assert to 580d) →therefore, the creditor is thereafter estopped from pursuing the guarantor for a deficiency following a nonjudicial sale of security → max does not have to pay
(i) This result follows not because of 580d prevents recovery of deficiency judgment against guarantor (guarantors CANNOT assert 580d), but because 580d prevents deficiency judgment by the guarantor against the debtor (so guarantor can assert ESTOPPEL DEFENSE against creditor who made rights valueless)
b) Gradsky waiver = Creditor could get guarantor to waive estoppel defense-- explicit assertion in guarantee agreement that guarantor would be liable notwithstanding the bank’s election of remedies even if it destroyed guarantor’s subrogation rights  (including nonjudicial foreclosure) → then the creditor can sue the guarantor for deficiency
(1) Here, no waiver
(2) Note: as lender’s lawyer ALWAYS get gradsky waiver from guarantor
B. Bauman (true guarantee - 580b)
1. Facts: P take purchase money note (580b) from Borrower secured by 2nd DT; Note guaranteed by D; Default; P nonjudicially forecloses and makes less than full credit bid; P sues D (guarantors) on the guarantee 
2. Holding: Creditor who nonjudicially forecloses on a 580b loan CAN recover deficiency from guarantor → there is no estoppel argument since creditor did not destroy subrogation rights to a deficiency as those rights never existed by nature of the loan (580b).
3. Analysis:
a) Argument 1: D tries to raise 580b protection → NO 
(1) Guarantor NOT protected by 580b or 580d (P is allowed to go after guarantor for deficiency)
b) Argument 2: D tries to argue estoppel defense (Gradsky argument) -- P elected non-judicial remedy and is now estopped from suing because destroyed guarantor’s subrogation rights) → NO 
(1) This is different than Gradsky because loan here is nonrecourse as opposed to gradsky where loan was recourse
(2) Gradsky - Creditor could have gone after borrower for deficiency (via judicial foreclosure) but decided to foreclose non-judicially, thereby destroying guarantor’s rights to deficiency and security
(3) Here - deficiency was absolutely prohibited from day one (580b) so there was never an ability to go after borrower; P’s election of remedies did not destroy subrogation rights, as there were not any from day one (even if P did judicial foreclosure, there still was no right to deficiency because of 580b)
(4) 
c) Argument 3: P deprived D of the judicial protection of fair bidding at the sale by doing nonjudicial foreclosure → NO
(1) Defendants were given notice of trustee’s sale and had every opportunity to be present and bid
C. Torrey pines bank (sham guarantees)
1. Facts: Bank gives construction loan secured by DT to Hoffman Family Trust (borrowers); Mr. and Mrs. Hoffman (trustors) give guarantees including waivers of 580a, 580d, 580b, and 726; building built but no certificate of occuppancy so no cash flow so default; Bank buys for less than full credit bid, makes the repairs, and sells building; Bank sues Hoffmans on their guarantees
2. Court: Mr. and Mrs. Hoffman (trustors) were primary obligors at the time the loan was made, given the trust laws → guarantee = sham → these sham guarantors are protected by antideficiency laws and cannot waive them → Bank cannot go after them for deficiency 

LEASES
I. Statutes
A. CCS 2938 Assignment of rents
1. (a) = assignment of rents in DT →  rents are additional security
a) Lender entitled to rents upon default, even before foreclosure concluded
2. (b) = perfect (take steps to get priority over others) security interest in assignment of rents by recording it
3. (c) = after default, four ways to enforce assignment of rents
a) Appoint a receiver
(1) Receivership - collects rent, makes sure expenses paid, manages property with general supervision of court, negotiate leases (get court approval) . once foreclosure occurs, receiver's job is done. The new owner steps in. The only thing left for receiver is to ….
b) Obtain possession of rents
c) Deliver written demand for turnover of rents to tenants (copy to assignor) (copy to other assignees)
d) Deliver written demand for turnover of rents to assignor (copy to other assignees)
II. Priority / effect of foreclosure
A. Priority governed by recording →  whatever recorded FIRST is prior, unless subordination agreement provides otherwise
B. Effect of foreclosure
1. When property sold under a trust deed, the purchaser acquires title free and clear of all encumbrances subsequent (JUNIOR) to the deed of trust, but takes property subject to any PRIOR encumbrances it knows about
a) Foreclosure purchaser bound by prior (before/superior to DT) agreement, but not bound by any subsequent (after DT) agreements it does not know about (R-Ranch)
2. General Rule: After foreclosure sale of a prior DT, any junior/subordinate encumbrances (lease or DT) are extinguished (Dover) [note: new LL and T can enter into new lease if they want]
a) BUT: can contract otherwise
(1) If SNDA → Lease, although subordinate to DT, remains valid after foreclosure (Miscione)
III. SNDA in lease
A. Lenders usually require SNDA
1. SNDA clause in lease or separate document
2. Will be included in commitment letter: As a condition to loan funding, borrower will obtain for each of its tenants a fully executed SNDA
3. Borrower can negotiate to get SNDA’s from some, but not all, tenants
B. [S] Subordination = T subordinates lease to DT 
1. party with senior lien consents to reduction in priority to another person with interest in same real estate
C. [ND] Nondisturbance = Notwithstanding the subordination, the LL will agree not to disturb the lease
1. Tenant can request ND from any person requesting a subordination agreement from them
2.  In event of foreclosure, as long as T is not in default and complies with terms of the lease, the lease will remain in effect for the full term
D. [A] Attornment = But the tenant must attorn to new LL who buys at foreclosure sale
1.  T agrees to become tenant of LL’s successor in interest (new owner who acquires the property - usually the lender). In event of foreclosure, the lease will not be extinguished but will continue as a lease between the lender (or any successor to it) and the tenant
IV. In line tenants vs. anchor tenants
A. In line tenants = small stores
B. Anchor tenants = big department stores
C. Anchor tenants have more ability to negotiate
V. Estoppel certificates
A. Commonly required of tenants; Tenants provide them
B. Important for lenders because most lenders and prospective buyers want additional confirmation on rent roll more than just the borrower LL’s word -- confirm with tenants what their deal is and their understanding of it 
1. Include: Annual rent, term of lease, options to extend, etc. 
C. It is common for certificate to say: attached is copy of lease
VI. Notes
A. Lender values property based on cash flow (rent from lease)
B. Fact pattern: Lender forecloses, tenant in breach (not paying rent) → what result?
1. Lease language critical in determining outcome of case
2. Attornment clause? 
a) If yes, can enforce the lease. 
b) If no, depends on priority
VII. Cases
A. Dover Mobile Estates 
1. Facts: 
a) T enters 5 year lease with LL
(1) Automatic Subordination clause in lease: T agrees lease will be subordinate to any DTs/liens placed on the property after the lease
b) LL encumbered property with second DT to Creditor
c) LL defaulted; Creditor foreclosed second DT -- Dover purchased
d) Dover tells T to give future rent payments to Dover
e) T says no and gives Dover 30 days notice of intent to vacate, vacates, and stops paying rent
f) Dover sues T for rent
2. Take away: Foreclosure under a DT thats PRIOR to lease → extinguishes junior lease & T’s rights/obligations under the lease
3. Here: Successful bidder at foreclosure sale (Dover) wanted to hold T to lease (& collect rent), but the T got out because of the subordination language in the lease (lease junior to DT)→ Foreclosure wipes out junior lease → T stayed and Dover accepted rent so T becomes holdover T (month to month tenant) since no new lease agreement was entered into → so T entitled to terminate on 30 days notice
B. R-Ranch (assignment of lease & amendments subsequent to DT)
1. Facts: 
a) T1 enters lease with LL (1961)
(1) Lease says NO assignments allowed without LL consent
b) Creditor loans to LL secured by DT; creditor receives subordination agreements from everyone except T1
c) T1 and LL amend lease to allow T1 to assign lease without LL consent
(1) LL did not tell Creditor about this amendment nor get creditor’s consent
d) T1 assigns to T2 
(1) No consent from LL, but LL knew about it, did not object, and accepted rent from T2
(2) Creditor later learned about it and did not object
e) T2 assigns to T3
(1) No consent from LL, but LL knew about it, did not object, and accepted rent from T3
(2) T2 notifies creditor of this assignment
(a) Creditor sends T2 letter saying this assignment will not be enforceable after the foreclosure, but T3 takes possession anyway
f) LL default; creditor forecloses non-judicially and acquires property; 
g) creditor refuses to accept rent from T3 and tells them to get out, but T3 wants to stay 
2. Issue: effect on foreclosure sale on the following
a) Lease = valid
(1) Rule: if foreclosure purchaser has notice (actual or constructive) of a PRIOR encumbrance to the DT, he takes title to the property subject to the encumbrance
(2) Here: Lease was prior to DT (no subordination agreement here) and Creditor had actual notice of the lease 
b) Amendment = not valid
(1) Rule: LL and T cannot (without notice, knowledge or the consent of the creditor)  go changing things (creating burden on property) without making the amendment agreement and its additional burdens subject to the superior rights of the DT holder
(2) Here: Amendment not valid b/c made AFTER Creditor’s DT and was done without creditor’s consent and creditor had no knowledge about it. Furthermore, this amendment substantially increased the burden on the property/security. → Creditor not bound by it
(a) The DT here prohibited LL/borrower from amending leases without consent. But even without that, same result.
c) Assignment to T3 = valid
(1) Whatever 1961 Lease said is what Creditor is going to live by (because the lease was prior to DT, so it is still valid after foreclosure) → the lease prohibited assignments without LL’s express consent
(2) Here: LL’s conduct (made amendment, did not object to assignment, and accepted rent from T3) amounted to consent (LL’s conduct waived of the express consent provision) → assignment valid → T3 gets to stay
3. Take away: Lease was prior to DT so foreclosure not going to affect it (unless something in lease to contrary); Something subsequent to DT comes along, but lender is not bound by that (unless the lender agreed to it - which it did not)
C. Miscione case (SNDA)
1. Facts: 
a) Coast lends money to office building owner, secured by DT
(1) DT says all future leases must be approved by Coast (common language)
b) LL leased office space to T
(1) Lease has SNDA clause
(2) Note: even without SNDA, the lease is subordinate to DT (because after DT)
c) Default; foreclosure; Coast acquires; Coast sells to Miscione
d) T vacates and stops paying rent → claims that foreclosure extinguished the subordinate lease
2. Lawsuit: Miscione sues T for rent; argument: General rule that foreclosure extinguished subordinate lease doesn’t apply here since T attorned to the new LL (Miscione) by agreeing to be bound by the lease →  correct
3. Court: 
a) SND had no effect because DT was prior by law without the S, and T’s rights to ND did not exist without subordination request.
b) Effect of attornment?
(1) Attornment clause = T shall attorn to purchaser at foreclosure sale, provided that the purchaser acquires and accepts the property subject to the lease (condition precedent) 
(2) Here: Coast acknowledged that it was the LL (gave notice to T that it was new owner and that all rent should be payable to coast) = “accepted the premises subject to lease” → condition precedent fulfilled
4. Holding: Attornment clause obligated T to accept purchaser at foreclosure as new LL (Coast), and hence its assignee (Miscione) as new LL → T stuck in lease
D. Principal Mutual (SNDA)
1. Facts: 5 year lease with option to extend and SNDA language; Principal makes loan to LL secured by DT; lease extended; Principal acquires building by foreclosure; T wants out of lease claiming it is wiped out
2. Court: If attornment clause in lease → enforceable → T still in lease (has to pay rent)
E. Miner (estoppel certificate)
1. Facts: 
a) 5 year lease with option to extend another 5 years 
b) building sold and buyer gets estoppel certificate from T
(1) Estoppel agreement said: 
(a) Lease in full force and effect
(b) Tenant had no options except as follows: [followed by blank lines]
c) After sale, T wants to exercise right to extend lease; new owner says no but you can stay for increased rent (new lease)
d) T sues to have court say he has the right to extend lease 
2. Issue: does T have right to extend?
3. Arguments: Owner says blank means to option to extend; T says blank meant no other options to extend besides what’s in lease
4. Analysis: Ambiguous; interprets estoppel certificate + lease together; owner’s interpretation ignores the part that references lease; T’s interpretation is plausible; options to extend are common in commercial leases and important to tenants; estoppel certificates critical to LL and informs prospective buyers/lenders of T’s understanding of lease; estoppel certificate doesn’t say T waived option rights or that they were terminated
5. Holding: option to extend enforced because owner did not meet burden to show that T lacked option rights
6. Take-away: As lender’s counsel, don’t have blank spaces in estoppel certificates. Compare the attached leases to the leases the LL gave you and make sure there is no switcheroo; LL should have written “no option to extend lease”
VIII. Lock-box agreement
A. Rent paid by tenants does not go to the LL/borrower, but to this account
B. From lock box, money can be disbursed to pay utilities and other necessary expenses.
C. After, money goes to pay the loan; then it goes to the borrower.
IX. Leasehold financing
A. Ground lease = lease to developer for 99 years, and landowner gets it back in 99 years
1. Developer=tenant of the ground with right to develop & owner in fee of the improvement for the terms of the lease
a) The tenant wants to own the improvements so he can appreciate the taxes
2. If original tenant sells → selling an assignment of ground lease and a fee interest in the improvements
B. Original tenant = privity of K and privity of estate
C. Tenant can keep assigning ground lease usually (unless provided otherwise).
1.  If next tenant who assigned to assumes the covenants→ they are liable to the LL even for future assignees (privity of contract)
2. If don’t assume → only privity of estate → then would not be liable for future assignees
D. To make ground lease financeable: 
1. LL must give notice to lender of any default (b/c if default - ex. T doesnt pay - lease terminated)
2. Right to cure by the lender
3. Non curable defaults - lender has right to complete foreclosure and become tenant
4. Tenant can mortgage and lender can foreclose - title transfer at the foreclosure sale
5. purchaser at the foreclosure sale only liable on the lease - while remain in privity of estate with LL
6. Review of ground lease estoppel certif. From LL
E. Valley investments
1. Facts: 
a) Valley owns property in CA
b) ground lease to Balboa
(1) allowed T to assign/mortgage
(2) Said assignee must expressly assume ground lease (privity of K with LL)
(3) Said any mortgagee only liable on lease following foreclosure while mortgagee remains owner. 
(a) In privity of estate with LL
c) Balboa took out loan from BofA mortgage, secured by DT on leasehold estate
d) BACC acquires title to leasehold from Balboa; subject to the BofAmorgatge deed of trust
e) BofA foreclosed, acquired, and assigned leasehold to Edgewater
f) Edgewater defaults & filed BK
2. Rule: Tenant who takes an assignment of a mortgaged ground lease, expressly assuming its obligations, remains liable to the lessor after foreclosure of the mortgage (privity of K)
a) If did not assume obligations → only privity of estate → not liable
3. Here: Balboa to BACC -- bacc expressly assumed covenants → So When edgewater years later stopped paying, BACC is on the hook

MIXED COLLATERAL
I. Basics
A. Mixed collateral loans = real property + personal property as collateral
1. Real property=dirt, sticks, stone, and things attached to dirt
2. Personal property= lobby stuff, artwork, janitorial stuff, furniture
3. Fixtures = The stuff that is part of the building but can be detached without too much damage to real estate. Characteristics of both real and personal property. (ex. TV screen in class; stove + refrigerator in restaurant)
B. What law governs?
1. Security interest in real property → CCP / CC
2. Security interest in personal property → article 9 of UCC 
a) To get a lien in personal property→ obligation + security agreement signed by the debtor that describes the collateral
b) To perfect → File UCC-1 (financing statement) with the secretary of state in state where debtor located
c) Default remedy: can sue on the debt and not limited to the collateral 
3. Security interest in fixtures → article 9 of UCC
a) To perfect → fixture filing
(1) File fixture file in county where RE located, or
(2) Include in DT necessary language to make it a fixture filing (then you won’t have to file a separate document) →  perfect it by recording the DT. 
(3) **As lenders counsel, file this under both RE laws and article 9
C. Can foreclose on collateral one after the other → that is OK (not deficiency judgment)
II. Walker (mixed collateral)
A. Facts: mixed collateral loan; default; lender commences judicial foreclosure on the personal property and gets deficiency judgment; borrower sells real estate to walker; lender beginsnon-judicial foreclosure on the real estate; walker sues to quiet title
B. arguments: 
1. Walker: because of 726 (sanction aspect), bank loses security interest in RE → YES
2. Bank: we exercised article 9 remedies on personal property and 726 has nothing to do with that, so now we can go after real estate → NO
C. Court: 726 does apply! Bank could have judicially foreclosed on both all in one action, without violating 726.
1. Debtor may compel creditor to include all of the security in single judicial foreclosure action by raising 726 as affirmative defense
2. If creditor fails to raise defense, allowing creditor to foreclose on personal property and obtain a deficiency judgment, debtor can assert sanction aspect of 726 to prevent creditor from foreclosing real property
3. Where, as here, there is a single debt secured by both real and personal property and the creditor elects to judicially foreclose only on the personal property, he thereby loses his security interest in the real property as against all parties even though the debtor does not raise 726 as an affirmative defense in the judicial foreclosure proceedings
III. CA Commercial Code 9604
A. Options for secured party with mixed collateral loan:
1. Unified sale =  One foreclosure sale of RE + personal property together → buyer gets the whole package
2. Sell it separately (in accordance with RE laws) → then can’t get deficiency
3. You can have unified sale and sell some stuff separately
a) Ex. if office building and in lobby has one piece of art
(1) Sell office building +  stuff in unified sale
(2) Sell the one art work separately
B. You can exercise article 9 remedies (foreclose on personal property), but do not get a money judgment! - can’t violate 726 and keep lien on security interest
C. Codifies walker: if creditor violates any law requiring it to resort to security first, debtor can assert 726 shield (require the creditor to go after security first) or sanction (creditor loses security interest)

LETTERS OF CREDIT (LC) (class 14 and 26)
I. Set up = (standby LC) / Account debtor → Issuer bank → beneficiary
A. Account debtor (merchant receiving wool) requests the bank to issue a LC to beneficiary
1. Account debtor obligated to reimburse the bank upon payment to the beneficiary
a) This reimbursement agreement can be secured by DT on real estate owned by the account debtor; but it has to be different property than that securing the other obligation (issuer bank to beneficiary)
2. Account debtor is using the credit-worthiness of Bank → account debtor pays a fee to bank  for services
B. Bank issues LC to the beneficiary (merchant shipping the wool)
1. Beneficiary looking to Bank for payment; Beneficiary has right to draw on account
C. Standby letter of credit = this person stands by to pay in case account debtor defaults on the loan (it is a backup) -- credit enhancement 
1. Note: NOT a guarantee 
2. In RE lending, if there is standby LC as part of collateral package to RE lender, it is never for the full amount of the loan
II. Issue: if loan default and beneficiary (lender) goes to draw on standby letter of credit → does this violate one action rule?
A. NO → LCs are independent of issuing bank; issuing bank just pays out money without hearing a story
III. Statutes
A. CCS 580.5 
1. Withdrawing money from LC or bank giving out money is NOT
a) Violation of 726
b) Deficiency judgment
2. Lenders can use LC as enhancement in RE lending without fear of 726 or antideficiency laws
B. CCS 580.7
1. LC cannot be used in 580(b) purchase money loans 

INSURANCE AND CONDEMNATION PROCEEDS
I. Statutes
A. CCS 2924.7
1. Schoolcraft = law
2. Lenders can receive & control the disbursement of proceeds → cash can be gradually dispersed to pay for the reconstruction  (ex. every two weeks)
a) This way, if something goes wrong, the lender still has the necessary insurance proceeds to foreclose and keep building→ lender will be fully secured
B. CCP 1265.225
1. Where partial taking of property encumbered by lien→ lienholder can get award only to the extent necessary to prevent impairment of security
2. Lienholder and property owner are allowed to agree that some of the award can go to lienholder to apply to the indebtedness
II. Schoolcraft v. Ross (insurance proceeds)
A. Facts: 
1. Schoolcraft purchases house from Ross - Ross takes back note + DT;
2. house destroyed in fire; debt = $13k
3. Insurance policy 2 options: collect cash value of house at time of fire ($8k) or rebuild house and receive reimbursement (14k)
4. DT clause: insurance proceeds can (1) go to creditor to be applied to debt or (2) creditor can give it to debtor
5. debtor asks insurance company for proceeds to rebuild; creditor says no give insurance proceeds ($8k) to him to apply to debt (in effect, advancing the note)
6. debtor stopped paying note b/c had no place to live; creditor foreclosed - acquired property for $600 credit bid and sold it for $6k  (Creditor paid in full)
7. debtor suing for damages incurred because creditor refused to permit the rebuilding of the home (if rebuilt, FMV = 20k)
B. Analysis: 
1. Enforcing contract → implied cov. of good faith and fair dealing in every K
2. looking at note + DT as a whole → borrower has right to use funds and enjoy house for long term so long as making monthly payments; lender is entitled to specific purchase price as provided in the L
3. This fire shouldn’t force early payment of the loan when there are means to adequately protect the lender’s security (insurance proceeds to rebuild would put property in position as it was before the fire)
4. The lender does not have the right to unilaterally cut off the borrower’s right to use the loaned funds unless he can show that his security is impaired
C. Here: security not impaired; no evidence that borrower unable to make monthly payments 
D. Conclusion: due to implied covenant of good faith, insurance proceeds should have been made available for reconstruction → creditor breached the contract and is liable in damages
E. Take Away Rule: insurance proceeds have to be made available to borrower to rebuild unless that will result in the security being impaired
1. Property be impaired: does lender get same loan to value ratio at time or loan vs at time of casualty?
a) Property underinsured →  insurance proceeds are not enough to rebuild home and complete reconstruction 
b) Loan not fully secured → Property value declined since loan made & even if rebuilt, the property will be worth less → unclear if impaired 
III. Milstein (condemnation proceeds)
A. Side Note: total taking → proceeds go to lender and extra to borrower
B. Facts: partial taking; borrowers want proceeds to repair building; creditor objects and wants to take money equal to unpaid balance of loan
C. court: 
1. Absent contractual provision to the contrary, a lienholder on property which is condemned in an eminent domain proceeding is entitled to compensation only if his security is impaired
2. Implied covenant of good faith and fair dealing requires that creditor exercise discretion with respect to condemnation fund in such fashion that it distribute to borrowers all proceeds in excess of those necessary to recoup any impairment in the security caused by the eminent domain proceeding
D. Here: security not impaired→ borrowers entitled to all the condemnation proceeds

CONSTRUCTION LOANS
I. Construction loan closing checklist
A. Promissory note
B. Deed of trust, security agreement, assignment of rents, and fixture filing
C. Guarantees, if any
D. UCC-1 financing statement 
E. Letter of credit agreement, if required
F. Environmental indemnity
G. Building loan agreement (BLA/CLA) (Dictates disbursement of loan proceeds)
1. **funded in series of disbursements, not all at once (different than traditional loan)
2. Conditions to loan disbursement: 
a) draw request + 
b) Documents showing construction is occurring in accordance with BLA
(1) document from contractor stating amount owed to date 
(2)  document from architect stating that work completed so far complies with approved plans & specifications
H. Assignment for security of the construction contract signed by the contractor )Contractor consents that this contract goes even if foreclosure occurs)
1. If borrower defaults half way through, lender will have to foreclose a partially constructed building → Lender will want to step in, finish the building, and use the remaining non-dispersed proceeds → lender will want the prime contractor since relying on the amount they are agreeing to build it for when making the loan
I. Assignment for security of the architecture agreement signed by the architect
II. Priority of construction loans
A. Mechanics lien (Subcontractor has lien on property for their work) → priority dates back to when construction on the project began
B. Lender’s construction DT → record it before work on project begins so you are prior to mechanics lien
C. Title insurance company provides assurance of priority to construction lender 
III. Lender’s due diligence on property
A. Appraisal
B. Rent roll
C. Copies of leases
D. Property inspection report
E. Title report to be turned into lender’s policy of title insurance at closing
F. Survey
G. Zoning confirmation (Frequently, a letter from the city)
H. Construction loan - soils report
I. Environmental report
IV. Kinner
A. Facts: World (creditor) makes construction loan to kinner (borrower); construction; loan insufficient amount to complete project; Kinner sues World claiming World, as a sophisticated construction lender had duty to lend Kinner a fund sufficient to complete the proposed construction project 
B. Holding: Lender does not have duty to lend sufficient funds to complete the construction project; World not liable
C. Analysis:
1. World’s participation was that of a simple construction lender → did no more than lend money
a) Conventional construction lender → approves the plans and construction methods used and supervised and inspected finished structure; no interest in the project (doesn’t care what happens)
2. Loan was negotiated satisfactory to Kinner
3. Imposing a duty would be unilateral, unrealistic, and burdensome
D. Rule: Lender not liable unless loss was result of lender’s bad faith (ex. Internal emails that knew funds insufficient and planned to foreclose) or if loss result of an act of lender outside scope of activities of a conventional money lender 

LEGAL OPINIONS
I. Basics
A. Legal opinion letter issued by borrower’s counsel
B. Can only give opinions about legal matters (ex. Toxic waste ≠ legal matter)
C. Clause: legal opinion shall be satisfactory to lender
D. Legal opinions usually require that the letter be addressed to the lender and that the letter says we understand that you will be relying on this letter
E. Negotiate scope of opinion letter and commitment letter stage
II. Roberts v. Ball 
A. Facts: Lender lends to BBC; BBC has Ball prepare a legal opinion stating that BBC is a validly formed general partnership; Ball knew letter was to be shown to lender & relied on by lender prior to closing; in fact BBC is a limited liability partnership; Lender sues Ball for negligence and fraud
B. Ball argument: Lender is not Ball’s client (but rather the borrower is) so no privity and not liable
1. → NO
C. Court: 
1. Fraud: NO → Lender did not plead that Ball conspired with BBC to defraud them
2. Negligent misrepresentation: YES 
a) Rule: an attorney may owe duty to third person, and may be liable if the third person who was intended to be benefited by his performance is injured by his negligent execution of that duty, irrespective of any lack of privity of contract
(1) Letter imposes duty to state facts known and beliefs at the time
b) Here: Ball knew about the doubt as to the status of the partnership and knowingly failed to reveal that doubt in the letter; Ball knew that the letter was going to be used by Lender in evaluating whether to give loan 
III. Prudential 
A. Facts: law firm gave legal opinion to Prudential (lender) in connection with a loan saying “loan documents were enforceable in accordance with their (the loan docs) terms”; prudential accepted legal opinion as satisfactory; later discovered that balance in the mortgage was incorrectly stated as 92,885 instead of 92,855,000; Lender suing law firm who wrote legal opinion claiming it is wrong.
B. Court: 
1. YES duty: Law firm did owe a duty to Prudential because knew Prudential would use letter in deciding whether to permit debt restructuring (law firm sent the letter to prudential).
2. NO breach of duty: The letter did not give specified dollar amount of security; Prudential accepted the letter as satisfactory → Neither procedural nor substantive misrepresentations were made
C. Take away: Prudential is sophisticated lender with sophisticated lawyers; if you want a legal opinion, ask for it with a specific topic (ex. If want to know liens perfected, ask for a perfection opinion

LOAN MODIFICATION (work out agreements)
I. Price v. Wells Fargo
A. Facts: Wells fargo made loans to plaintiff (all due and payable 1983); 1984 - loan modification; borrower falls behind; more negotiations but no agreement; wells fargo threatens foreclosure; Borrower sells off properties for cheap because in hurry & pays loan; Borrower sues
B. Borrower argument: Wells fargo had duty to further modification of loan and to exercise its remedies reasonably (not to publish foreclosure) & breached that duty (theories: fiduciary & implied cov of good faith)
C. Court: Wells fargo had no duty to modify the loan agreement & not in breach 
1. Fiduciary theory → NO
a)  lender/borrower relationship is NOT fiduciary
2. Implied cov. of good faith and fair dealing → NO breach
a) Bank did not breach through alleged “hard line” it took in repayment negotiations; bank did not owe duty of reasonable forbearance in enforcing its creditor’s remedies (foreclosure)
b) Covenant of good faith is safety valve to fill gaps or qualify or limit rights. It does not impose any affirmative duty of moderation in enforcement of legal rights. 
D. Difference with other implied cov good faith cases → the agreement here did not contemplate negotiation in modifying the terms (unlike teachers commitment letter; unlike school craft enforcement of K)
II. Lennar
A. Facts: senior and junior liens; senior enters workout agreement with borrower; default & senior starts judicial foreclosure; junior argues he has priority over the senior due to the modification 
B. Issue: Effect of loan modification on priority
C. Gluskin case: subordinating seller (policy to protect them because particularly vulnerable since they take a junior position in reliance on the fact that a construction loan will be used to enhance the value of the property); huge modifications; loan modification resulted in total loss of priority
D. Miller case: Modification should be junior to the second lien, and if that is not practical, the entire senior lien should become junior to the existing second lien
E. Take away: Where modification materially/adversely affects junior’s rights → there can be loss of priority → usually, just the modification will lose priority as here
F. Here:
1. Modification has material & adverse effect on junior (→ there can be loss of priority)? YES
a) Extending maturity date → NO
(1) extension made while borrower was in difficulty; gave borrower chance to turn itself around and pay off debts.
b) Increase in principle → YES
(1) enlarged debt payment increased the expenses of the property, thus lessening the return available to junior lienholders
c) Increase in interest rate → YES
2. Effect on priority here: 
a) Hard money lender here and not subordinating seller as in Gluskin (subordinating seller could lead to different result)
b) Court here able to calculate exact dollar amount of impairment to junior’s security and rights → that is the extent to which senior loses priority
(1) Here, impairment can be fully eliminated by loss of priority in just the modification (not the original DT)
III. Friery
A. Facts: Sutter (senior) has first DT; Friery (junior) sells property taking back a second DT; Sutter exercised its due on sale clause but then reached work out agreement with the new owner (maturity date earlier - moved from 2001 to 1996); default on both DTs; judicial foreclosure;  Friery is asserting loss of priority because of the loan amendment. 
B. If the maturity date was earlier → adverse effect on junior!!
C. Holding: Friery loses
D. Court does NOT extend Gluskin to this case → There is no policy consideration here that requires protection of this junior lienholder 
1. Fiery is sophisticated lender and should have understood these risks of being junior to a senior, which included that the senior DT would have a due on sale clause and that the senior would renegotiate it with the property owner
E. Furthermore, the maturity date change was in effect an extension that benefited Friery →when she acquired the property and a second DT and subsequently sold it to a third party, Sutter Buttes loan was due immediately because of the due on sale clause; by making the maturity date October 1, 1996, they were effectively extending the due date. 
IV. Short sale
A. Short sale = lender agrees to allow borrower to sell property for less than the outstanding debt on the note 
1. Type of workout btw lender and borrower
B. CCP 580e
1. Applies to residential loans for dwellings <4 units
2. If the lender allows short sale, the lender cannot come after borrower for the remainder of the debt (similar to 580b - no deficiency) 
3. However, if the loan is secured by other things in addition to the house being sold by the short sale, the lender is still able to exercise their rights against that other collateral (b/c that is not deficiency judgment [Dreyfuss])
4. Borrower cannot waive protections of 580e
5. If fraud or waste → can get damages
6. This section does NOT apply to: corporations, llcs, llps, & DT given to secure payment of bond
7. Note: as borrower's counsel for commercial property→ try to get something in documentation that has effect of 580e (since 580e does not apply to commercial loans) -- “lender won’t come after the borrower after a short sale”

CALIFORNIA USURY
I. Maximum interest rates 
A. Use of loan (household or non-household) established at the time the loan is being made
1. If lender does not control disbursement of proceeds →  include in the note an express representation from the borrower as to the intended use of the loan 
a) Estoppel is defense to charge of usury if lender relies on such representation of the borrower
B. Household loans (proceeds are used primarily for personal, family or household use)→ the maximum annual interest rate = 10% 
C. Non-Household loans (proceeds used for construction, purchase, or improvement of real property) → maximum= higher of 10% or 5 percentage points over discount rate at the time the loan was made (rate established by the federal reserve bank of SF)
D. Penalty for not complying = loan becomes 0% loan
II. Exempt lenders from usury laws
A. essentially, all entities authorized by federal law or license to make loans = exempt
1. Ex. national bank
B. Loans made or arranged by CA licensed real estate brokers that are secured in whole or in part by real property = exempt
1. Requirements for exemption to apply:
a) Broker  arranged loan → participated in the transaction or brought the parties together.
b) Broker acts in expectation of compensation (nominal compensation will not work)
2. Advice: Get broker to sign affidavit saying “I found lender, I put it together, I negotiated terms, I was paid X amount”
III. Ways to get around usury problem if interest rate high
A. Choice of law where not usurious 

CHOICE OF LAW / CONFLICTS OF LAW
I. Basics
A. Choice of law = law that governs
1. Can also include consent to jurisdiction clause (if not a lot of contacts with state)
2. Split choice of law clause
a) debt governed by NY law but to enforcement of security governed by local law where RE (becuase have to foreclose under local law)
B. Enforce choice of law?
1. state has to have significant contacts to the transaction
2. Enforcement does not violate strong public policy of forum
a) Usury ≠ strong public policy (b/c swiss cheese) ury
b) 580b = strong public policy guardian
3. If strong policy, Does CA have materially greater interest than the chosen state in the issue?
a) If yes → not enforceable
b) If no→ enforceable
C. Enforce sister judgment?
1. obey full faith and credit clause unless violates fundamental public policy
a) Deficiency  ≠ strong public policy 
II. Ury (usury & choice of law)
A. Facts: Borrower (CA) gets loan from lender (NY); interest rate above CA max amount (20.3%); contract provided NY laws to apply
B. Issue: if CA law applies → usurious; if NY law applies → not usurious (b/c loans to corporations are exempt)
C. Rules:
1. If contractually selected choice of law, it has to be a state with substantial contacts to the transaction. Factors to consider:
a) Place of making the K (last act of the K = acceptance)
b) Place of principal performance (place of payment in lending contract)
c) Law agreed upon by parties (choice of law)
2. As to issue being determined by the court, the selected law is enforceable unless enforcement violates a strong public policy of the forum state
D. Holding: Enforced NY choice of law clause → not usurious
E. Here:
1. NY satisfies choice of law requirements→ it has substantial contacts with transaction
a) Borrower signed in NY
b) Payment in NY
c) NY = choice of law
d) Also, interpret as parties intending the K to be valid when made it (Valid in NY, but not valid in CA)
2. CA does not have strong public policy against any and all usurious contracts (there are so many exemptions); the K here does not provide for such an unconscionable interest rate (if so, maybe the outcome would be different)
III. Ould v. Stoddard (not about choice of law; 726)
A. Facts: loan made to CA property; default; P sued on note and got judgment entered in Ohio (but it was not paid); then came to CA to foreclose
B. Holding: NO - this violates 726 one action rule. By proceeding in the action on the note alone, P waived his security, and cannot maintain this foreclosure action.
C. Note: Court was applying CA law, but even if applying OH law (choice of law) probably same result since 726 is strong policy (not full of exemptions like usury).
IV. Felton v. West (726)
A. Facts: Loan made in CA secured by real estate in OR; Lender forecloses in OR through judicial foreclosure; Lender comes to CA to bring action for unpaid balance against borrower; borrower asserts 726
B. Holding: This action is OK and does not violate 726
C. Analysis:
1. 726 refers to property situated in CA
2. If 726 applied here Lender (CA) would have no remedy in CA against the borrower (CA) → can’t foreclose b/c property in OR; can’t bring action on note only b/c court would not allow him to waive security
3. Different that Ould
a) Ould → lender had choice of actions  (one in OH and one in CA) and by making choice of personal action in OH, he waived right to foreclose in CA
b) Here → lender not free to choose btw OR & CA (he had no standing CA so he had to go to OR to bring action). By bringing his action in the only place he could, it cannot be said that such act resulted in a waiver of his rights
V. KW trucking (choice of law; 580d)
A. Facts: Borrower executed note secured by RP and PP in CA; note’s choice of law = CO; default; lenders foreclose on PP, non-judicially foreclose RP in CA, sue in CO & court enters deficiency judgment, bring it to CA to enforce the judgment
B. Arguments: borrower says judgment should not be enforced in CA because violates 580d; lender says 580d not applicable bc colorado law (that issue was litigated in CO court already) & CA must enforce the CO judgment because full faith and credit clause
C. Holding: Lender wins; judgment enforceable in CA
D. Analysis
1. Choice of law of CO = valid b/c sufficient contacts
2. Full faith and credit clause =  = each state obligated to enforce judgment of sister state 
a) Rare exception: a state does NOT have to enforce a sister state’s judgment if that sister state’s judgment violates the state’s fundamental public policy
(1) Here: Deficiency ≠ fundamental public policy 
(a) Looking at case law, full faith and credit has never been denied with a money judgment
(b) Deficiencies are permissible in CA - they aren’t themselves bad - they are just limited in two ways (580b & 580d)
E. Take away: choice of law clause is way to get around 580d
F. Hypo: same thing but after nonjudicial foreclosure comes to CA to get deficiency judgment (not to CO), waiving CO choice of law
1. Full faith and credit does not apply here
2. Choice of law is the issue here → is 580d strong public policy? Probably
VI. Guardian (choice of law; 580b)
A. Facts: loan secured by property in CA; TX= choice of law; lender forecloses judicially seeking deficiency; borrower says this transaction is seller taking back paper so deficiency not allowed under 580d
B. Issue: whether TX law (580b does not exist) applies or whether 580b applies?
C. Test:
1. Does transaction have sufficient contacts with choice of law forum?
a) If no → apply CA
2. If yes, is enforcement of law of chosen state contrary to fundamental policy?
a) If no → clause enforced
3. If yes,  does CA have materially greater interest than the chosen state in the issue?
D. Application:
1. TX has sufficient contacts → texas lender (incorporated there) + texas borrower
2. 580b = fundamental policy
a) Courts looked to purposes of antideficiency legislation 
(1) Economic stabilization: Preventing overvaluation & avoiding aggravation of depression
(2) Equitable allocation of risks: Seller should assume risk of inadequate security because better able to know value of land than the buyer
(3) encourage homeownership by limiting risks of financial loss in acquiring a home
b) 580b is not waivable 
3. CA’s interest in the enforcement of policies underlying 580b is NOT materially greater than TX’s policy of assuring the justified expectations of the parties
a) 580b policies have limited application here → Not sale of home; equitable risk allocation doesn’t apply because both parties here sophisticated; parties not CA residents 
E. Holding: court enforced TX choice of law
F. Holding limited to specified facts: Sophistication of parties, TX borrower and TX lender, not a house (but rather large commercial property), not consumer transaction

ENVIRONMENTAL INDEMNITY
I. Statutes
A. CCP 736: Ability to sue for mediation costs + foreclosure → Lender can sue for breach of environmental provisions & get indemnification judgment against borrower (without foreclosing first), and this will not violate anti-deficiency laws / one-action rule 
1. Preconditions to application:
a) Commercial or >15 residential units
b) Secured Obligation > $200k
c) Borrower caused environmental impairment
B. CCP 726.5: Ability to waive security → Lender can sue borrower directly on the debt & waive the security if property is environmentally impaired (= remediation costs exceed 25% of FMV for all security on the loan)
1. Preconditions to application:
a) Commercial or >15 residential units
b) Borrower, or related party, knows of or caused environmental impairment
c) Lender must foreclose on any other collateral for the debt
II. As practical matter, ability to recover is as good as borrower’s solvency

SECURITIZATION
I. 
Investment bank

Pools held by a
trust
Securities 
marketed


residential-
Fannie mae- privatizing profit and socializing loss 
(so that gov. would bail them out)

II. Commercial securitized loans
A. pros/cons to borrower
1. Pro: Borrower gets lower interest rate 
2. Con: Lender less flexible in negotiating the loan documents 
a) 50 loans in pool → difficult to make individual modifications because fore each have to write memo to the rating agency explaining why modification doesn’t matter
B. Borrower has to be S.P.E (Special Purpose Entity)- only asset is the RE that is the subject of the loan
1. Why? Mitigates credit risk -- income flow will not be interrupted
C. Board of directors of the corp borrower must have at least one independent director
1. In order for the SPE to file bankruptcy the independent director must agree
D. Lock box-
1. Procedure through which the holder of lock box (not the borrower) distributes the cash money →
a) Required expenses
(1) Debt service
(2) Impounds for taxes and insurance
b) Trustee (debt expenses/operating expenses). 
c) borrower
E. NO Prepayment →Lock in where you can’t pre-pay for X years, and after that there will be a stiff prepayment penalty (it will be enough to cover the spread resulting from fact that interest rates went up)
F. Defeasance 
1. Yield maintenance → About maintaining cash flow 
a) you have to give us enough cash to get same yield or you can go into the market place and buy bonds that have the same yield and give us those
G. Due-on-sale clause
1. negotiable
a) Corporate borrower can sell the stock to get around this; BUT lender can write in clause “sells the property or shares of stock” 
b) reasonable compromise= Make sure borrower has controlling interest, but still allowed to have others own stock
c) *important to corporation borrower who gives stocks to get investors
H. commitment letters contain the above
I. 
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