[bookmark: _GoBack]PURCHASE AND SALE AGREEMENT (PSA)
I. General info about buying/selling RE
A. term sheet / letter of intent - Buyer’s first contact with Seller
1. Want to make sure that business people in agreement on key business terms of deal before expend time/money negotiating legal document
2. Key terms to include in term sheet
a) Property description (address)
b) Parties to the transaction - buyer and seller
c) Price & form of payment; Deposit 
d) Timing - closing
e) Due diligence - information wanted about property (permits, licenses, etc.); right to conduct investigation
B. Two-step closing→ PSA is binding agreement, but don’t actually get property until later because need time for due diligence and financing.
1. Once we sign PSA, seller can’t go market the RE to someone else → seller is locked up for that period
C. Key elements of PSA: (1) parties, (2) property, (3) price, (4) due diligence, (5) reps and warranties, (6) covenants, (7) closing, (8) risk allocation, (9) default
II. Parties - buyer and seller
A. Seller - Seller is the actual owner of the property
1. As buyer, to confirm that seller owns property: 
a) Due diligence (own investigation) - title search (get title insurance company to check records)
b) Get representation/warranty from seller
2. forward contract - where seller is not currently the owner & still needs to acquire the property (that would be a term to include in K)
B. Buyer
1. At the time of signing PSA, the SPE (single purpose entity - owns one asset) that will be taking title to the property has not yet been formed. So an affiliate/parent/sponsor will sign PSA as the Buyer.
2. BUT, seller will have an anti-assignment clause in the K. 
a) As Buyer, want to flag: if you are going to take title as a different entity, then you’ll have to make sure that the transfer to the SPE will be permitted despite the anti-assignment provision.
III. Property
A. ALL the different types of property included in K:
1. Real property -  
a) vacant land  
b) Improvements (not relevant if vacant land) 
c) other real property rights (ex. easement)
2. Personal property needed to operate - furniture, equipment, machines (not relevant if vacant land)
3. Intangible / intellectual property
a) Entitlement rights & development rights
b) Brand (ex. Name of hotel)
B. Description of property
1. RP → Legal description (street address not enough; title company can get legal description)
2. PP → List everything
IV. Price
A. Purchase price - cash or financing?
B. Deposit
1. No defaults → 
a) Sale goes through → seller retains deposit and buyer gets a credit. Buy pays purchase price minus deposit at closing.
b) Something goes wrong during due diligence period → Buyer gets deposit back
2. Buyer defaults (after due diligence period)→ seller keeps deposit as liquidated damages
a) Seller had property locked up for months and couldn’t market it to other buyers. 
b) Liquidated damages → “In the event the buyer defaults, Buyer and seller agree that seller’s actual damages would be impracticable to ascertain. The parties therefore agree that in the event that this action fail to close as a result of buyer’s default, as seller’s sole and exclusive remedy, seller is entitled to liquidated damages in the amount of the deposit.”
3. Seller defaults (doesn’t sell property)→ buyer elects remedies: (1) specific performance or (2) get deposit back
C. Independent contract consideration *important to flag if missing
1. Most courts have said that independent contract consideration necessary to make the PSA an enforceable contract. Without the consideration, the Seller could just back & market the property to others.
2. The $100 independent contract consideration is earned as of time of signing PSA & is non-refundable if buyer walks away→  goes to Seller in exchange for locking up the property during the due diligence period with the Buyer having the right to inspect property and walk away
3. Language: “If deal does not close through no fault of Buyer, Buyer gets entire deposit back except for $100”
D. Pro-rations / adjustments to purchase price
1. Property taxes, rent from tenants, etc.
V. Due diligence - buyer has right to do certain things
A. Different types *flag if any are missing
1. Property types of due diligence
a) Title
b) survey
c) Zoning
d) Environmental
e) Property condition assessment
f) Flood report
2. Operational due diligence
a) Leases & other contracts
b) Tenant estoppels → Buyer asks seller to get estoppels from tenants to confirm the details of lease agreement (so that Tenants/third parties cannot later argue things to the contrary)
(1) *Need it to be addressed to owner, purchaser of property, and lender of property so that they can rely on it→ Tenant needs to certify to all of them as follows: 
(2) Confirm with tenants that no modifications or amendments to the lease. 
(3) Confirm tenants have not prepaid rent 
(4) Confirm lease termination date 
(5) Confirm whether tenant has options to extend/renew lease
(6) Whether work to be performed by LL or other incentives under the Lease have been performed/paid and accepted by tenant
(7) REA (reciprocal easement agreement)
(8) 
B. Buyer has right to due diligence for 30 days
1. Buyer wants longer period
2. Seller wants shorter period
C. Usually buyer pays due diligence costs
D. Buyer’s termination rights based on due diligence
1. Buyer wants broad termination rights → “prior to expiration of diligence period, buyer in his sole discretion, shall have right to terminate this agreement for any or no reason, and be entitled to get back deposit back.”
a) This is what most PSAs say
2. Seller wants narrowly tailored termination rights →  “if prior to expiration of diligence period, buyer identifies an issue that has a material adverse effect on the property and  that was not previously made known to buyer in diligence materials that were provided prior to the execution of the agreement, then the buyer has right to terminate”
a) Right to terminate only if of specific magnitude & specific types of diligence problems
3. Affirmative termination?
a) As buyer → if don’t send termination notice then buyer deemed to have terminated
b) As seller → if buyer doesn’t send termination notice, then buyer deemed to have elected to proceed
VI. Reps and warranties
A. Buyer’s reps and warranties in PSA are skinny (we don’t care that much about buyer’s reps)
1. Buyer 
a) Authority to enter into the agreement
b) Corporation Duly organized and in good standing with laws 
c) not in bankruptcy (because worried that BK court will invalidate the agreement)
B. Seller’s reps and warranties - *know all the reps and how you will make them from each party’s perspective (see hand out)
1. Seller
a) authority to enter agreement
b) Corporation Duly organized and in good standing with laws
c) Seller not bankrupt or planning to go into bankruptcy
2. Property
a) Physical condition of property
b) Environmental condition of property - no hazardous materials & property not in violation of any environmental law
c) Title (No one else has any rights with respect to the property)
d) Litigation - No pending lawsuits over the property
e) No condemnation/eminent domain proceedings 
f) Legal compliance -Property operation in compliance with all laws 
g) licenses/permits - property has all applicable licenses and permits related to its current use
h) zoning - property is entitled for its current use
i) Property insured
j) Property contracts - Seller has disclosed all Ks and agreements affecting property (ex. leases)
k) No conflicts 
C. Negotiating and drafting seller’s reps & warranties
1. Buyer → wants a lot of reps & broad reps
a) No qualifiers 
2. Seller → wants skinny reps & narrow reps
a) Knowledge qualifiers - “To Seller’s knowledge, there are no proceedings…”
b) Materiality qualifiers -  “except to the extent that would be likely to result in materially adverse impact on value or use of property, the building is in good working condition”; “Property in compliance with all laws in all material ways”.
c) Written notice from government agency qualifier - “Seller has not received any notice from ay governmental agency notifying Seller that it is not in violation of any law…”
3. Reps & warranties - 
a) Buyer → “Seller hereby makes the following reps and warranties to buyer as of effective date, which shall be deemed to have been made again as of the closing date.”
4. Knowledge definition
a) Buyer → would not want to include this, but if had to: “Term “seller’s knowledge shall refer to knowledge of Joe Driver, using commercially reasonably diligence and/or investigation. Seller reps and warrants that Joe Driver is the Senior Vice president of Operations of seller, and has been responsible for the oversight of the property for more than 3 years.”
b) Seller → “Term seller’s knowledge shall mean the actual knowledge, without any investigation or inquiry, of Joe Driver”
5. Material definition - usually not included
a) Buyer → 5%
b) Seller → 30%
VII. Covenants *not in review
A. As buyer,
1. Want seller to maintain property and pay insurance
2. Want seller to not sell property to someone else 
3. Want seller to not lein property
4. Want seller to not modify/change contracts (tenant contracts)
VIII. Closing *not a lot here
A. Closing deliverables
1. Conveyance instruments - Deed of trust (RP), assignment (intangible property), bill of sale (PP) put into escrow
2. Money pur into escrow
B. Closing conditions - Each party's obligation to consummate PSA transaction is conditioned on on satisfaction of certain things
1. Buyer’s closing conditions (conditions that have to be satisfied before Buyer is obligated to perform)
a) Seller’s reps and warranties true at time made and at closing
b) Seller puts deliverables in title company
c) Buyer gets title insurance policy for property
d) Buyer receives tenant estoppels from # of tenants
2. Seller’s closing conditions (conditions that need to be satisfied for seller to perform)- 
a) Buyer’s reps and warranties true at time of execution and closing. 
b) Buyer’s deliverables have been put in (usually just the cash)
3. If closing conditions not met → other person can (1) waive or (2) terminate agreement and keep deposit
a) Note: Buyer might be able to get reimbursement for out of pocket costs if seller breaches
C. Closing cost
1. Recording fees → Usually buyer pays
2.  transfer tax → Usually split half / half
3. title policy insurance→ Usually buyer pays
IX. Risk allocation
A. Standard (not negotiates) = Sale of property is “as is, where is, with all faults” subject to the reps & warranties
1. Buyer is releasing Seller from any claims in connection with the sale
B. Breach of rep/warranty by Seller
1. Before closing → buyer can terminate and get deposit back
2. After closing → buyer can sue Seller for damages from it being false. Most PSA’s limit Seller’s liability.
a) Survival period - 
(1) Language: “reps and warranties shall survive the delivery of the deed and the Closing for a period of 9-12 months” → Buyer has have 9-12 months to bring claim for breach of rep. After that, Seller is off the hook.
(2) Seller wants short → 3 months
(3) Buyer wants long → 2 years
b) Floor & Cap on damages buyer can recover.
(1) Floor - first $50k (.5% of purchase price) is buyer’s problem
(2) Cap- maximum damages buyer can recover no matter how many reps are bad- usually 3-5% of purchase price
(3) language: “Buyer acknowledges and agrees that Seller shall not be liable for the payment of any losses or damages suffered as a result of any untrue representation or warranty until the aggregate amount of all such buyer’s losses is equal to or greater than $X, whereupon Seller shall be liable for all Buyer’s losses in excess of $X and up to a maximum liability amount of $C.”
C. Risk of loss for casualty / condemnation occurring in btw signing PSA and CLosing
1. Negotiating
a) Buyer → wants right to walk away; wants material to be LOW amt
b) Seller → does not want to give right to walk away; wants material to be HIGH amt
2. Condemnation
a) If material portion (taking more than 30%) → buyer can walk
(1) “If prior to closing, all or any material portion of the property is taken by condemnation or eminent domain, Buyer shall have the option to terminate this agreement and get Deposit back.”
b) If not material damage → Buyer has to close, but can get the condemnation proceeds 
(1) “Buyer shall have no right to terminate this agreement as a result of any taking that is not a material portion. If Buyer does not elect or has no right to terminate this Agreement, Seller shall assign and turn over to Buyer, and Buyer shall be entitled to receive and keep, all awards for the taking.”
3. Casualty - same thing
a) If material damage (diminution of value of property in excess of 15%) → buyer can walk
b) If not material damage → Buyer has to close, but can get the insurance proceeds 
LOAN AGREEMENTS
I. General information
A. Secured loans (property is collateral)
1. Non-recourse loan = borrower is not personally liable on the loan; lender’s only recourse is the RP that secured the loan
a) This is typical loan for RE
2. Recourse loan = lender can go after the borrower personally. 
B. Non-recourse loans from lender’s perspective
1. Lender will underwrite conservatively (not lend 100%) & create a cushion to cover fluctuations in value of property and transactional costs for foreclosure process
2. Lender’s protect against everything that can go wrong by requiring the borrower to be a SPE & will put covenants in the loan documents
a) SPE - only thing the borrower can do is own this piece of property and its only asset is this property
b) Covenants - (1) can’t borrow, (2) must maintain insurance & pay taxes, (3) can’t file for BK, (4) can’t commit waste
c) Bad boy acts - 
(1) If covenant breached, the loan will convert to recourse loan (borrower will be personally liable, but its a SPE with no assets)
(2) Bad boy guarantees - if covenant’s breached, lender can sue the guarantor personally
C. Mortgage loan - loan secured by the property
D. Mezzanine loan = loan secured by equity in the company (borrower company)
1. Set up: sponsor owns owner/borrower entity that owns property
2. Mez Lender loans to the sponsor and takes a lien/pledge on the owner/borrower entity
3. Mez lender can foreclose on the equity of the borrower → kick out the sponsor and becomes the sponsor & owns the borrower entity
a) Borrower entity still has the mortgage loan
4. Riskier → higher interest than mortgage loan
5. There can be multiple mez loans → multiple entities owning the other 
E. Loan documents = note + loan agreement + DT + assignment of rents & leases + guaranty + environmental indemnity
II. Key terms *hard to test
A. Amount
1. Loan to value ratio
2. Disbursements - 
a) Single disbursement - acquisition loans
b) Multiple disbursement - construction loans
B. Interest rate
1. Two types
a) Fixed rate loan - interest never changes
b) Variable rate loan - benchmark interest rate that changes based on LIBOR (ex. 5% over LIBOR)
2. Usury - max interest rate lender can charge. If exceeds that, loan is void.
a) Lender → make sure interest does not exceed usurious rate - “interest rate is 5% over libor [libor + 5%], provided that it does not exceed 15%”
3. Default rate - interest rate jumps up if there is default on the loan
C. Payments
1. Interest only loan (most commercial RE)- Borrower makes monthly interest payments, then at end of loan pays off the principal
a) Interest Payments due on certain day of the month 
b) Grace period →ex. payments due on 9th but won’t be default until 13th
2. Interest in principal loan 
D. Maturity
1. Maturity date - date principal is due
a) Standard commercial real estate loan - 2-3 years
b) Construction loan - 18 months
2. Extension option
a) Lender does not typically give these. Borrower will negotiate an extension right. But then, Lender will require that the interest rate increase if extended. 
b) Lender will say that if borrower in default ever, then no extension rights. Borrower will say that if defaults then cures, the extension option remains.
E. Prepayment
1. Voluntary prepayment 
a) Lender does not like it; a Borrower with leverage might be able to negotiation for prepayment right
b) If there is a prepayment right, Lender will ensure there is a prepayment penalty/premium (yield maintenance which will get the lender close to whole) 
c) Typical structure
(1) lock out period - borrower cannot prepay loan in part or in full for the first 12 months. 
(2) In the last 6 months, the borrower can pre-pay the loan. 
(3) Anything in between- borrower can pre-pay loan, but there will be pre-payment penalty
2. Mandatory prepayment
a) If breach or default that goes uncured by borrower, lender can accelerate the maturity date (entire loan due now)
b) Lender might require (or allow - not mandatory) that in event of casualty/condemnation, borrower to prepay the loan using the proceeds (no penalty)
III. Reps and Warranties 
A. Borrower’s Reps (same as PSA) 
1. Litigation
2. Compliance w/ laws
3. Zoning & licenses
4. Physical condition
5. No change in facts
6. Borrower has authority
7. No conflict- No other Ks that borrower or property is in that conflict with this loan
8. Clean title 
B. As lender → want a long list of reps with no qualifiers
C. As borrower → want skinny reps and a lot of qualifiers
1. Litigation rep - “to borrower’s knowledge, there are no actions now pending or threatened that if decided against the borrower would be reasonably expected to have a material adverse effect.”
2. Compliance rep -  “To borrower’s knowledge, Borrower and property comply in all material respects with all applicable laws ”
3. Physical condition - “To borrower’s knowledge, the property is in good condition in all material respects (normal wear and tear excepted); there is no material structural or other material defects or damages to property”
D. If borrower makes bad/false rep→ that is breach and default → Lender can accelerate the loan
1. No limit of liability - Borrower is liable for any loss lender incurs
a) No survival period & no cap/floors
IV. Covenants - things borrower has to do or cannot do
A. Affirmative covenants
1. Compliance with law
2. Taxes and insurance
3. Notice of litigation / defaults - borrower has to immediately notify lender of any litigation involving the property or defaults on the agreement
4. Title - borrower will preserve title (no encumbrances, no options to by)
5. Business and operations - Borrower will continue to operate business in same manner and will not change use of property
6. Leasing matters
B. Negative covenants
1. No debt
2. No liens
3. No alterations -  borrower will not make alterations (improvements) w/out lender’s consent
4. No termination or amendment of management agreement 
5. No transfers - “Borrower shall not transfer property, indirectly or directly, nor change ownership of entity that owns the property without prior consent of lender”
a) Carve-outs for permissible transfers: “Notwithstanding prohibition on transfers, Lender’s consent shall not be required in connection with transfer...”
(1) to living trust/kids (estate planning); 
(2) to affiliate (common control of borrower) 
(a) can transfer to another entity that the sponsor also owns
(b) Set up: sponsor →(owns) entity → (owns)property
(3) [threshold] Transfer up to X amount of ownership are okay so long as S (sponsor) continues to own 51%.
6. No zoning reclassification
C. Negotiation
1. As borrower, loosen them up with materiality, knowledge, and reasonably qualifiers (see handout)
a) Alteration cov - “Except for X,Y,Z (things no borrower needs pre-approved), Borrower shall obtain Lender's prior consent to any alterations to any Improvements costing more than 100k, provided however that borrower can engage in routine upkeep consistent with past practice without lender consent.”
b) Compliance cov - “Borrower shall use commercially reasonable efforts to not permit anyone in occupancy of the property co commit any waste.”
c) Borrowing cov - “Borrower cannot borrower more than 100k without lender consent”
d) Leasing cov-  “leases more than 10k square feet need lender’s consent, which consent shall not be unreasonably withheld, conditioned or delayed. If don’t hear back from lender within 10 days, lender deemed to have approved.”
V. Defaults
A. Event of default
1. Payment default
2. Failure of rep/warranty 
3. Breach of covenant
4. Bankruptcy
5. Borrower → add materiality qualifiers & add “made by borrower”. No knowledge qualifiers here.
a) Ex.  “if any rep/warranty made by borrower is untrue in any material respect”
6. Borrower → notice and cure period - 
a) “It will be considered an event of default if borrower will be in default for 10 days after notice to borrower from lender for monetary defaults, and for 30 days after notice from lender for non-monetary defaults; and provided, however, that if such non-monetary default is susceptible of cure but cannot reasonably be cured within such 30 day period and provided that borrower commenced to cure the default within the 30 day period and thereafter diligently  and expeditiously proceeds to cure the same, such 30 day period shall be extended for such time as is reasonably necessary for borrower, such additional period not to exceed 120 days.”
(1) Typically given for breach of non-monetary cov or rep/warranty
b) “Not event of default if Bankruptcy proceeding was involuntary and dismissed within 90 days”
B. If there is an event of default on loan (big or small), the lender can exercise all of its rights and remedies.
VI. Remedies if event of default
A. Lender can accelerate the loan & charge yield maintenance (benefit of interest it would have earned)
B. Lender has right to foreclose
C. Springing cash management [lender in charge of money - can apply monies it receives in the order ir determines]- Lender gets all $ coming to property. Lender will pay bills and expenses. Lender will pay itself interest. Then, any leftover money will go to borrower.

JOINT VENTURE AGREEMENTS (operating agreement)
I. General notes
A. Three formats of JV
1. 50-50 joint venture (Or sometimes 49-51 joint venture)
a) Each puts in half capital, and gets half ownership, and half disbursements
2. Sponsor (general partner) and a bunch of investors
a) Sponsor manages it - calls the shots
b) the investors don’t have much management rights (they are passive), but receive distributions
3. Sponsor and an investor
a) Sponsor owns 3 to 20% of company (puts up 3 to 20 percent of capital)
(1) Sponsor in charge of management
b) Investor puts up other 97 to 80% of equity
B. Key elements: (1) purpose, (2) capital contributions, (3) distributions, (4) management, (5) transfers, (6) conflicts (duties/competition)
II. Purpose (do NOT flag b/c not an important issue)
A. Sponsor wants BROAD purpose (i.e., any lawful purpose) so can have flexibility what to do and to not be sued by investor for going outside of purpose 
B. Investor wants NARROW purpose (ex. purpose to own and operate this property as a motel)
III. Capital contributions
A. Initial capital contribution - how much each person initially puts in (Typically cash)
B. Additional capital - subsequent capital that the company needs
1. Right to call additional capital -
a) Who has right to call additional capital? 
(1) Three options: 
(a) investor, 
(b) sponsor, or 
(c) both (unanimous decision or majority of interest needs to agree)
(2) Not as clear who wants what 
(a) As sponsor, flag: as drafted, this agreement lets investor member call for capital. I think we should make it unanimous decision
b) What can additional capital be used for?
(1) Broad - right to call capital for anything
(2) Narrow - no member has to contribute additional capital above initial contribution with exceptions:
(a) Emergency capital - to protect property from damage or imminent harm that the insurance is not covering
(b) Non Discretionary expenses to protect the property - paying insurance, property taxes, etc.
(c) As investor, flag: as drafted the sponsor has right to call, we might want to change that (if investor doensn’t have extra money), but if leave it, we will need to make sure sponsor only has a narrow call (i.e., sponsor has right to call, but only for certain things)
c) Are capital calls subject to a limit or unlimited?
(1) Caps - Each member’s total aggregate contributions are capped at some amount, and no member is required to make any capital contributions once it's funded up to the amount of its cap. 
(a) As investor, would want to flag this if not there & suggest put it in
(2) Typically, sponsor has right to call up to a cap, and after that, there needs to be unanimous consent to call additional capital
d) Failure to fund additional capital contributions
(1) The non-failing member can elect its remedy:
(a) To contribute the non-funding member’s share as a loan earning high interest (25%)
(b) To fund the non-funding member’s share as equity, with a punitive (1.5x) dilution effect. (i.e., if $100 was funding, the funding member would get credit for having funded $150 in calculating his equity percentage)
(c) Have any unmatched capital contribution returned (i.e., neither puts in additional capital)
(d) The failure to fund will be considered an event of default under the JV agreement & the failing member will lose voting and management rights until it cures the default. 
(2) Flag -
(a) show know all options (don’t have to pick one). 
(b)  if think you will NOT be able to fund additional capital contributions, you want to lower punitive effects (lower default loan interest & lower dilution factor). If think you will be able to fund, make sure all the remedy options are there and keep the punitive factors.
IV. Distributions
A. Mandatory vs. discretionary distributions
1. Sponsor wants discretionary (don’t have to distribute to partners and can keep it for company use). Usually Sponsor gets to determine whether to distribute. 
2. If mandatory- sponsor has to distribute cash, subject to some reserves for foreseeable expenses.
B. How much each gets in distributions? (hypo: 10-90 JV)
1. Return of capital - everyone gets back what they put in 
a) language: Sponsor and investor will receive amounts pari passu in the ratio of their respective percentage interests
2. 10% Preferred return - Investor will be paid back entire capital contribution + 10% interest
3. 20% Promote - after that, profit distribution will be 20% to sponsor (the promote) and 80% to investor
V. Management
A. Common management structure: Sponsor manages
B. Two tiered decision making
1. Day-to-day operational decisions → sponsor makes
2. Major decisions → need unanimous consent by both partners
a) Major decisions
(1) Property
(a) Sell the property
(b) Encumber the property (leases, easements)
(c) Buy more property
(2) Business
(a) Incur debt (Borrow money, take loan)
(b) Spend more than $X
(c) Enter into contract (might have threshold - K that has annual obligations of more than $X)
(d) Terminate or not renew contracts
(e) Contracts with affiliates
(f) Commence/settle litigation
(3) company
(a) Admit new partners
(b) Modify corp docs
(c) Dissolve company
(d) File for BK
(4) If you are manager (typically, sponsor) → want short list of major decisions
(5) If you are non-manager (investor) → want long list of major decisions
b) Deadlock (where partners do not agree); options:
(1) Status quo (stalemate) - don’t do it
(2) ADR - arbitration
(3) Buy-sell mechanism
(a) Either party can send notice to other party with his valuation of the company. Once other party gets letter, that party has 20 days to (1) buy the partner’s interest at that valuation or (2) sell his interest at that valuation. (only two choices)
(b) This mechanism keeps parties honest
(4) Forced sale - if can’t agree, either person has right to sell company to third party in open market. Then each gets distributions entitled to.
C. Removing the manager
1. Removal for cause
a) For cause - Bad acts (fraud, misappropriating funds, committing waste, self-dealing, stealing, etc); sometimes, but not usually, can include breach of the agreement
b) Remedy - manager loses promote
(1) Manager will negotiate to only lose 50% of promote
2. Removal without cause
a) Investor always asks for this (more likely where investor puts in almost all of the equity - 95%)
b) Remedy - Manager entitled to the promote based on value of the property as if sold it today
VI. Transfers 
A. General prohibition - “Except for permitted transfers, no member shall transfer all or any part of its interest without prior consent of other members.”
B. Permitted transfers (Carve-outs) “The following transfers shall not require the consent of the members”
1. Transfer to an affiliate
2. Estate planning 
3. Transfer of minority interest (transfer up to certain threshold)- “transfers up to 49% of interest, so long as Member still owns a majority (51%) and does not transfer any control rights” 
4. Transfer to someone who fits certain criteria -  can transfer to someone with 
a) minimum number of years investing in specific asset type (ex. 10 years experience operating high end hotels in san diego region)
b) with certain net worth and liquidity
5. Flag if any of these are missing - might want to consider expanding the permitted transfers to include...
C. If parties have transfer rights, would want to get ROFO or ROFR
1. ROFO (right of first offer)- Before you find someone to transfer interest to, you come to me and I’ll tell you how much I’ll pay. You can take it or leave it. If you leave it, you cannot sell for less.
a) Seller doesn’t mind this because doesn’t obligate him
2. ROFR (right of first refusal)- go out and find buyer, before you close, you have to give me right to swoop in and snatch deal for that price
a) Sellers do not like this.
3. Flag - to provide investor member additional flexibility and chance to sell interest in the company if wants to exist, investor should propose right to transfer its interest subject to a ROFO or ROFR, although Investor will prefer not to give ROFR because that will discourage other potential buyers from exploring the purchase of the interest.
VII. Duties / competition
A. Affiliate contracts - where sponsor enters into a K on behalf of company with his affiliates (ex. Hiring construction company owned by sister)
1. Disclosure - All affiliate contracts must be disclosed to the other Members
2. Market terms - No entering into affiliate contracts unless it is on market terms (ex. You can pay your affiliate landscaper, but can’t pay more than what third party landscaper charges in open market)
3. Consent right - Any affiliate contract shall be subject to the prior approval of each non-affiliate member
4. Right to exercise remedies - Non-affiliate members have the unilateral right to exercise and enforce all rights and remedies, including any waivers and determining the amount of any payments under any affiliate contract
5. Flag: Sponsor will not want all of these provisions (ex. Should eliminate consent right but keep market term provision), investor will want all of them.
B. Duties/ Competition Flag any of these that are missing
1. Sponsor’s Fiduciary duties provision
a) Investor → wants provision in there that “Manager shall have a fiduciary duty to company and to other members of company”
b) Sponsor →  does not want the provision. Sponsor’s draft will not mention fiduciary duty, or if it does, will say it should be waived (this is common in JVs).
2. Anti-competition provision - Partners cannot have competitive project within a specific geographic distance (radius restriction) or market
3. Confidentiality provision - Partners have to treat information received as a result of being in the JV confidentially and can’t share it with other people (but carve outs for lawyers and investors)

LEASES
I. General
A. Types of leases
1. Ground lease
2. Residential lease
3. Commercial lease (office)
B. Natural tension
1. LL wants certainty
2. T wants flexibility
C. Key elements: (1) permitted use, (2) premises, (3) term, (4) termination, (5) rent, (6) tenant improvements, (7) assignment/sublet, (8) defaults/remedies
D. Exam tips:
1. Consent
a) T → “Consent, which shall not unreasonably be withheld, conditioned, or delayed”
b) LL → “Consent in LL’s sole and absolute discretion”
2. Covenants saying “T shall”
a) T → “T shall in all material respects”
II. Permitted use
A. Landlord → wants SPECIFIC
B. Tenant → wants BROAD so that T has more flexibility to change business
C. Specific restrictions - “Notwithstanding the foregoing, T cannot use premise for any of the following …”
1. Sell alcohol, prostitution, pets
D. Exclusives - In strip mall, LL gives T (starbucks) the exclusive right to sell coffee; no other tenants can sell coffee (so the rest of the leases will have to reflect the exclusive)
1. Important from both sides
a) LL → need to make sure other leases reflect the exclusive (ex. Tenants cannot serve more than 2 varieties of coffee)
b) T → exclusives reduce flexibility
III. Premises - space that is rented
A. Description of premises
1. Description, address, diagram
B. Premise vs. common area
1. Premise - T has exclusive right to use
2. Common area- T has non-exclusive right to use
a) Elevators, lobby, parking garage
b) Is parking included or extra?
C. Measurement of the premises - Lease based on square feet of premises (i.e., $100 / sq ft)
1. LL → will include provision that says if turns out premises is not exactly the same sq ft as stated in the lease, the total rent is still the same. T cannot adjust rent based on re-measuring size of premise.
a) Language: “LL and T agree that although the fixed rent has been determined by reference to square footage (regardless of the possibility that the actual measurement may be more or less than the number identified), Fixed rent shall not be changed except as expressly provided in this lease”
2. T → Want lease to say if square footage changes, the total rent amount will be changed.
D. Relocation right - LL’s right to move Tenant
1. LL→  wants this. 
a) Language: “If LL so requests, T shall vacate the Premise or any portion thereof and relinquish its rights with respect to the same provided that LL shall provide to T substitute space in the building.”
2. T → does not like this & will be reluctant to agree. If LL insists, will make it so that (1) it has to be comparable & not on lower floor and (2) LL has to pay all relocation fees 
a) Language add on: “..., such space to be reasonably comparable in size, layout, finish and utility to the Premises, and on a floor not below the floor on which the existing premises is situated. In connection with any such relocation, LL shall, at its sole cost and expense, move Tenant and its equipment, furniture and other removable personal property from the premises to such new space in such a manner as will minimize, to the greatest extent practicable, undue interference with the business or operations of Tenant and pay, or reimburse Tenant, for any changes in tenant’s marketing materials, business cards, stationery, or other printed materials.”
IV. Term (probably not on test)
A. Dates
1. Effective date - signing date. lease is enforceable.
2. Commencement date - Tenant can occupy premises
3. Business date - date can start doing business
4. Rent date - date T has to start paying rent (T can usually negotiate to start paying rent a month after start business)
B. Free rent provision - T can get 6 months free rent so long as no default on lease
C. Term, generally
1. LL wants long term (stability & certainty)
2. T wants short term, unless thinks market rate is going up (flexibility)
V. Termination
A. Early termination right
1. T wants this b/c wants to be able to get out if business bad or needs different kind of space
a) Language: “Provided that T is not in default, T may, at its option and subject to the terms hereof, terminate the lease at any time following the  1st year anniversary of the lease commencement. Tenant may exercise this early termination option by giving LL written notice of at least 6 months.”
2. LL does not like this.
a)  If LL gives early termination right, it will be subject to certain conditions:
(1) Certain amount of notice
(2) After certain date - ex. It can only be exercised after the second year,
(3) One time or at will -  
(a) LL → T has 3 months to exercise the right
(b) T → T can exercise the right at any time
(4) T has to reimburse LL for sunk costs (tenant improvements, broker’s commissions) 
(5) Additional early termination fee (for time it takes LL to find new tenant)
b) Language: “Provided that T is not in default, T may, at its option and subject to the terms hereof, terminate the lease effective as of the 3rd year anniversary of the lease commencement. Tenant may exercise this early termination option by giving LL written notice of at least 6 months. In the event Tenant exercises the early termination right, Tenant shall pay an early termination fee equal to the sum of (a) the balance of costs of the LL improvements and any leasing commissions incurred by LL in connection with the lease and (b) an amount equal to two months of base rent calculated as of the early termination date.”
B. Option to extend 
1. Tenant may negotiate for an option to extend. (ex. 10 year term and 2 five year options)
2. If Landlord gives it, it will be subject to certain conditions:
a) T has to give notice (usually 6-9 months before lease expires)
b) No event of default - negotiable
(1) If T → no event at default at time going to exercise right to renew
(2) If LL → if event of default EVER, then T loses right to exercise option
c) First tenant actually occupies - the extension option is personal to the first tenant. So if tenant assigns interest in lease, the assignee does not have extension option.
3. What will the rent be?
a) Sophisticated LL → “rent for extension term shall be the greater of (a) Fixed rent under the prior lease, or (b) market rent.”
b) “market rent”
(1) LL → “market rent means the rental rate for the applicable period as reasonably determined by LL which a willing lessee would be a willing landlord for the premises for such period.”
(2) T →  
(a) “market rent means the then fair market annual rent for the premises for the extended term. If Tenant disagrees with Landlord’s designation of market rent, then it will be determined through an appraisal process”
(b) Cap - “in no event shall market rent exceed X% of previous rent”
c) T → Discount to market rent
(1) Rent price should be “discounted” - for example 95% of FMR 
(2) Otherwise, the option does not have value.
d) T→ may want to include that LL will do tenant improvements if initial term was >10 years
C. Yield up 
1. T has to yield up at end of lease - T has to quit possession (get out) and return the premises to the LL in same condition as when T received the premises (may require removal of improvements)
2. If T does not move out → LL will include:
a) T has to pay holdover rent - 200% of monthly rent, charged on daily basis
(1) Language: “If tenant shall fail to vacate and surrender premises, the base rent shall be increased to 150% of base rent applicable immediately preceding the expiration or termination”
b) T has to pay holdover damages - damages incurred by LL as a result of not moving out (ex. LL loses next tenant because of the holdover)
(1) Language: “Tenant shall further indemnify LL against all loss, cost and damages resulting from T’s failure or delay in surrendering the premises.”
VI. Rent  = base rent + additional rent
A. Base rent - rent T pays for using the space
1. Base rent will increase by 3% each year (this is standard, but negotiable)
a) LL → floor - “Rent will go up each year by the greater of 3% or CPI”
b) TT → cap - “provided that fixed rent shall not increase by more than 5% per year”
B. Additional rent - rent T pays to reimburse LL for expenses in operating the building
1. What can be included in additional rent?
a) Taxes
b) Insurance
c) Operating expenses
(1) Inclusions → LL will want a lot included in operating expenses
(a) cleaning, management, maintenance, repair, upkeep, security, utilities, etc.
(2) Exclusions → T will want as much excluded as possible. “notwithstanding the foregoing, LL cannot charge T for the following…”
(a) Depreciation costs 
(b) Debt services - interests/costs payable by LL with respect to any mortgage on the property
(i) Brokerage fee to get loan
(c) Marketing costs, including leasing commissions, attorney’s fees, etc in connection with lease transactions/negotiations
(d) Costs incurred for which LL is reimbursed by third parties
(e) Expenses for repair or replacement paid by condemnation awards or insurance policies
(f) Capital expenditures
(g) Charitable or political contributions
(h) Taxes and penalties or interest incurred as a result of LL’s negligence or inability to make tax payments or other payments when due
(i) Wages to persons above level of building manager
(j) Fixing defects - Costs, including permit, license and inspection costs and renovating costs to premises intended to be leased to occupants
(k) Costs of operating parking facilities adjacent to the complex.
2. T → Caps or how quickly those items can increase each year
3. T → Audit rights - T has right to audit LL’s books and records to make sure that the LL was not overcharging
a) T wants audit rights → “In the event that T desires to review Operating costs records, T or the auditor of T’s choice, shall have the right to review such records relating to the Operating Costs. Tenant shall pay all costs and expenses of such review, unless such audit determines that LL overcharged Tenant for Operating Costs, in which event LL shall pay the cost of such audit”
b) LL does not want audit rights, but if gives them, will be subject to conditions- (1) auditor cannot be on contingency basis, (2) time frame to exercise right, (3) minimum threshold for overcharging (off by more than 5%), and (4) T has to keep it confidential
(1) Language: “In the event that T desires to review Operating costs records, T or the auditor of T’s choice (who shall not be retained on a contingency basis), shall have the right to review such records relating to the Operating Costs for only the most recent three years, which review must be conducted within 6 months after each year’s final annual reconciliation. Tenant shall pay all costs and expenses of such review, unless such audit determines that LL overcharged Tenant for Operating Costs by more than 5%, in which event LL shall pay the cost of such audit. Such a review shall be conducted only during normal business hours. Tenant agrees to keep all information provided by LL, and any settlement agreement, in strict confidence.”
C. Penalty for late rent
1. Late fee for late rent (one time fee) + 
2. default interest on amount owed (T has to pay daily interest rate for every day does not pay)
VII. Tenant improvements (not on test)
VIII. Assignment/sublet
A. Assignment vs. sublet
1. Assignment - T gives up all rights to the premises (entire premise + entire duration remaining on term)
2. Sublease - T gives up less than what he has (not whole premise or not whole remaining duration), so T still has right to the premise
B. LL does not like assignments/sublets
C. T with leverage might be able to get some assignment rights
D. LL → 
1. “No assignments or sublets without LL prior written consent, which may be granted or denied in LL’s sole and absolute discretion.”
2. “T will remain jointly and severally liable with assignee on the lease”
a) Not releasing liability of T under the lease
3. “if T requests LL’s permission to assign, LL has right to terminate lease.”
a) T does not mind this because already wants out.
b) early termination clauses do not apply
4. Split rent → Any increased rent that T gets from assignee/sublessee, shall be split 50-50 with LL (or LL gets 100%)
a) Language “if rent and other sums shall exceed the sum of (i) fixed rent plus (ii) additional rent plus (iii) cost of any leasehold improvements and brokerage commissions, construction costs, attys fees incurred by T in connection with the sublease/assignment, Tenant shall pay 50% of such excess to landlord, as additional rent, payable monthly at the time for payment of fixed rent.”
E. T →
1. Will try to get right to assign to anyone. But that will not fly.
2. T might be able to get permitted assignment rights to someone in box: “Notwithstanding anything to the contrary contained herein, Tenant may assign this lease or its interest herein, without LL’s consent, to any entity controlling, controlled by or under common control with Tenant OR to an entity with financial strength equal or greater than Tenant at the time of such assignment”
a) LL → “LL shall not unreasonably withhold, condition or delay its consent to any assignment to to any entity controlling, controlled by or under common control with Tenant OR to an entity with financial strength (measured by liquid assets and net worth) equal or greater than Tenant at the time of such assignment”
IX. Defaults/remedies 
A. Event of default
1. Default of tenant
a) Monetary default - Failure to make payment to LL when due - 
(1) No notice and cure, but T might be able to get a 3-7 day grace period
(2) language: “Failure by T to make any payment, where such failure shall continue for 7 days after notice from LL to tenant”
b) Nonmonetary default - Violating some other covenant
(1) T will negotiate a right to notice and cure
(a) Language: “Failure by T to perform any other covenants, where such failure shall continue for a period of 30 business days following written notice thereof from LL to tenant; provided however, that if the breach cannot be reasonably cured within such 30 day period, then tenant shall have such additional time as may be necessary to cure the breach (not to exceed 60 days from date of LL notice), and will not be deemed in default if Tenant commences such cure within the 30 day period and thereafter diligently continues to prosecute such cure to completion within such 60 day period.”
B. Remedies
1. For T’s default
a) LL can terminate the lease (evict T) &
b) LL entitled to damages as a result of default (rent for remainder of term)
(1) BUT, LL has duty to mitigate damages/cover (i.e., find a new tenant)
2. For LL’s default
a) LL →  T’s sole and exclusive remedy is to bring suit against the LL. T waives its rights to do anything other than that. (This is typical in lease)
(1) “Tenant waives all rights it would otherwise have to deduct repair costs from rent or terminate this lease as a result of any failure by LL to perform its maintenance or repair obligations”
b) T →  
(1) Will want remedy of withholding rent - but will NEVER get that
(2) Will want right to repair and deduct 
(a) “In the event landlord fails to perform any obligation under the lease, following notice by tenant, Tenant may elect to cure such breach at LL’s expense and offset from rent the actual cost to perform such cure.”
(3) Will want right to terminate lease - but rarely see that
I. 
