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0. Corporate Formalities
1. De Facto Merger Doctrine
1. What is it?
1. Common law equitable remedy – treat sale of assets as if it is a merger
1. Who will use this doctrine?
2. Dissenting shareholders who want appraisal rights 
2. Creditors who want to ensure that Bidder co. responsible for liabilities (successor liability)
1. Using the De Facto Merger Doctrine
3. Applestein v. United Board & Carton Corporation:
1. Facts: Target acquires controlling shares of Bidder using a stock exchange agreement. Minority, dissenting shareholders did not get appraisal rights. 
1. Holding: The court held that the corporate combination of both defendant corporations was a practical or de facto merger. Therefore plaintiffs were entitled to have been notified and advised of their statutory rights of dissent and appraisal.
1. Rule: When an authorized device, such as that provided for in a sale or purchase of assets, or a dissolution, is used to bring about a virtual consolidation or merger, minority stockholders may object on the ground that a direct method has been authorized for such a purpose.
1. [image: Important] De Facto Merger Factors:
4. Transfer of all shares and assets of Target to Bidder
4. Bidder assumes all of Target’s liabilities
4. “pooling of interests” of the two corporations: Combining all equities + liabilities
4. Absorption and dissolution of Target
4. Joinder of officers and directors from both corporations on enlarged board
4. Shareholders of Target surrender target shares for newly issued Bidder shares
1. Delaware's Application of De Facto Merger
4. Delaware does not use the De Facto Merger Doctrine, instead Delaware uses Doctrine of Independent Legal Significance. Delaware analyzes form over substance.
0. [image: Important] Doctrine of Independent Legal Significance: The doctrine of independent legal significance provides that a legal action validly taken under one section of a given statute (traditionally the DGCL) need not satisfy the requirements of another section of that statute to be valid, even if the ultimate result of the legal action would be the same under either section. 
4. Hariton v. Arco Electronics, Inc.:
1. Facts: Bidder and Target enter into reorganization agreement. Structured as a sale of assets in exchange for stock where Target would disappear in step 2. Dissenting SH's sue for appraisal rights.
1. Holding: Delaware court refused to look past the form of the deal. Because this was a valid and legal sale of assets independent from merger, doctrine of independent legal significance applies
1. Rule: A sale of assets accompanied with a mandatory plan of dissolution and distribution is legal even if no appraisal rights are given to shareholders.
1. Notes:
. Contrast Applestein: Court does not exercise inherent equitable power here. Looks at form over substance. Delaware courts do not like the equity theory-->they want corporations and counsel to have certainty 
. You're now on notice that if you buy into a delaware corp., the del. courts will play by the book.  You cant rely on the courts to be willing to exercise their inherent equity powers, so if you don’t like the laws of the land, when you buy in, make sure the agreement says what you want it to say 
4. Pasternak v. Glazer:
· Facts: Target and Bidder enter into a reverse triangular merger; merger agreement requires 80% approval of Bidder board in their articles. 312 requires only a majority vote. 
· Holding: Because Delaware does not use the de facto merger rule, the court instead decided this as a contract case and said the articles were unambiguous and should be applied the same to a merger sub as a separate target co. 
· Notes: Delaware court relies on language of contract here. Court will not look at substance of merger, will only look at form in making its ruling. 
1. California's Application of De Facto Merger
· California accepts the De Facto Merger Doctrine, and will look through form for substance 
· Principle of equivalence - if transaction has same substantive economic effect as merger, then same procedural safeguards ought to attach (= de facto)
· Ask: does the transaction constitute a reorganization under § 181?
1. Is there a Right to Vote as a Class?
· Why vote as a class?
· If a corporation has multiple classes of outstanding voting stock, each class must approve any “fundamental change” by a requisite majority (of that class). 
· Class voting adds an additional layer of protection for each class (especially if that class represents a minority interest) and can create the potential for veto power
2. Class Voting in Delaware vs. California
· In Delaware: 
· Default requires a transaction to be approved by a majority of all shareholders voting together as a single class.
2. In California:
· Default requires a transaction to be approved by a majority of each class
· CA §2115 – outreach statute – treats foreign corporations as quasi-CA corporations based on specific threshold requirements for number of shareholders/amount of business in CA
2. Vantage Point v. Examen:
· Facts: Majority SH in a Delaware corp. with ties to CA wants to block a merger by arguing that CA law, and therefore class voting, should apply. 
· Holding: Internal Affairs Doctrine applies, so only Delaware law applies here. 
· Rule:
Internal Affairs Doctrine: law of the state of incorporation should determine issues relating to the internal affairs of a corporation.
0. Notes:
2. If you wanted a class vote, you should have bargained for it when you bought your shares. SH's here are stuck with Delaware voting default because they bought shares in Delaware corp. 
0. Dissenting Shareholders' Right to Appraisal
3. Purpose:
0. Appraisal rights offer a remedy to shareholders who would otherwise be forced to give up their property rights in the company and accept a new investment they may not want.
3. Issues:
1. Availability of appraisal rights
1. Procedural requirements for perfecting appraisal rights
1. Valuation 
1. Exclusivity of appraisal remedy
3. Procedural Requirements:
2. File Notice of Intent to dissent before the vote
0. Policy:
· Board can make changes if lots of dissenters
· Bidder on notice of appraisal payment 
· Target on notice of unfair price
2. Vote NO on the transaction, 
2. Continue to hold the shares through closing, AND
1. File written demand for appraisal after the transaction has passed
1. Note: Only the shareholder of record has standing to raise an appraisal claim, not the beneficial owner
1. MBCA says that the corporation must pay cash within 30 days after the demand is filed – it must pay its estimate of fair value plus interest from the effective date of the corporate acquisition without waiting for the conclusion of the appraisal proceeding
1. Court costs of appraisal proceeding should be assessed against the corporation (MBCA §13.31(a))
1. Costs:
2. In Delaware, SH responsible for costs. So be sure you'll win
2. In MBCA, Bidder responsible for costs
1. Payment:
3. MBCA: company will pay you  within 30 days of the day merger becomes effective. Will pay fair value for shares, usually merger consideration, slightly discounted
1. Beware of fee shifting--> chills incentve for SHs to bring appraisal proceeding
3. Delaware: don't get paid until the appraisal proceeding ends. 
1. Appraisal Arbitrage
4. What is it?
1. When hedge funds and other activist investors acquiring target shares after an announcement of a public company merger with the goal of seeking appraisal rights under state statutory schemes 
4. Why do it?
2. Possible that deal price announced was inadequate, so fair value is higher than merger consideration
2. Interest begins accruing right after a merger takes place, so the payout at appraisal will be larger
2. Interest accrues 5% over the Federal Reserve's discount rate; compounded quarterly
4. What's Delaware's Response?
3. Delaware has attempted to make appraisal arbitrage less attractive by giving corporation's an option to pre-pay, which reduces the amount that can be collected on interest 
1. Valuation
5. SH demanding appraisal must establish that fair value for shares was not attained in deal between Bidder and Target. 
1. Use financial experts to testify and challenge the models used by management in determining the premium was fair.
5. How to determine fair value?
2. [image: Important] Use the Entire Fairness Standard: fair price + fair dealing.
1. Fair Price:
1. The economic and financial considerations of the proposed merger, including all relevant factors: assets, market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value of a company's stock.
1. Fair Dealing:
2. Questions of when a merger transaction was timed, how it was initiated, structured, negotiated, disclosed to the directors, and how the approvals of the directors and the stockholders were obtained. 
2. Includes the duty of candor. One possessing superior knowledge may not mislead any stockholder by use of corporate information to which the latter is not privy. 
1. Who owes it?
3. Parent/Bidder Corp.
2. Weinberger v. UOP:
2. Facts: Bidder attempts to squeeze out minority SH's following stock purchase. Trx had interlocking directors, did not reveal study results favorable to minority SH's, decision to merge was rushed. 
2. Holding: Price Bidder ultimately paid for Target shares did not meet Entire Fairness Standard because (1) trx involved interested directors, and (2) trx not cleansed b/c minority SH's not provided w/ all material information prior to vote.
2. Rule: 
3. Apply BJR to merger decisions as default. Entire Fairness Standard is triggered if interested directors and material info. not disclosed to SH's. 
3. Minority shareholders voting in favor of a proposed merger must be informed of all material information regarding the merger for the dealing to be fair. Failure to provide the minority shareholders with all material information is a breach of fiduciary duty.
2. Notes:
4. Interlocking Directors: When directors of a Delaware corporation are on both sides of transaction, they are required to demonstrate utmost good faith and most scrupulous inherent fairness of bargain. Thus, individuals who act in a dual capacity as directors of two corporations, owe the same duty of good management to both corporations, and in the absence of an independent negotiating structure, or the directors' total abstention from any participation in the matter, this duty is to be exercised in light of what is best for both companies. 
2. [image: Important] How to avoid the Entire Fairness Std.:
3. Create robust, independent committee who can negotiate at arms length AND
1. If possible, procure a fairness opinion
3. A fully informed, uncoerced majority of minority (MoM) SH's must vote in favor of the price recommended by independent committee. 
3. If you meet these two prongs, then BJR is used. 
. Methods of Valuation
3. Today, most will use Discounted Cash Flow Valuation
1. Determines future cash flow and discounts to present value
1. Cons: makes assumptions about future cash flow and discount rate-->leads to battle of the experts and then courts will decide
2. Note: If there is a “robust auction” courts will be likely to determine that the merger price is the best indication of the fair value
3. Cavalier Oil v. Harnett:
2. Facts: In appraisal proceeding, Bidder awards minority SH a discounted price for shares. 
2. Holding: Minority Shareholders should receive proportionate value of stock based on their interest in the company, not getting a discounted rate just because they're in the minority. 
2. Rule: To determine value of company, and therefore value of minority stock, focus on the value of the company as a going concern on the date the merger becomes effective (divide value of business by the # of outstanding shares). 
2. Notes:
4. We want people to have faith in the market. This protects the minority SH interest. 
4. Post-Weinberger, can only argue about the EF of price received
4. Typically, this occurs in short-form mergers
3. Cede v. Technicolor:
3. Facts: Bidder issues tender offer, dissenting SH becomes minority SH. Bidder attempts squeeze out, and minority SH wants appraisal. Question is: how do we value minority SH's shares? Does value of company include Bidder's plan for company in the future or not.
3. Holding: Weinberger states that fair value is based on all relevant factors, but excludes any element of value arising from accomplishment or expectation of the merger. This would normally exclude Bidder's plan for future because it is too speculative. BUT here, because plan had already begun to be implemented, we include plan in valuation.
3. Rule: Only the speculative elements of value that may arise from the "accomplishment or expectation" of the merger are excluded under valuation. But elements of future value, including the nature of the enterprise, which are known or susceptible of proof as of the date of the merger and not the product of speculation, may be considered. 
3. Notes: 
4. How can Bidder avoid this outcome?
1. Bidder could have done a reverse triangular merger which eliminates all minority SH's in a single step. 
1. Note: this takes longer (SH vote with proxies = delay; someone else might take the deal in meantime). 
4. Response to Cede: 
2. Medium Form Merger: Cash tender offer followed by back-end squeeze out
1. Only available to public companies
0. Scope of Successor Liability 
2. Successor Liability & Change of Control Clauses
0. Acquisition of liabilities and interests depends on the type of transaction:
0. Direct Merger – interests are transferred by operation of law -doesn’t count as assignment
0. Stock Purchase – no transfer of assets because Target stays intact and remains the party to the lease as a wholly owned subsidiary of Bidder
0. Reverse Triangular – no official transfer because Target remains in place and its assets and liabilities are intact 
2. This is attractive for Bidder because it also shields it from any liabilities to Target creditors but they also keep control of assets and interests
0. Forward Triangular – New Co. is the new liable entity and there is a transfer by operation of law – don’t have to worry about assignment, and Bidder is still shielded from creditors
0. Sale of Assets – no transfer by operation of law so there has to be a formal assignment 
4. Benefit is that Bidder can pick and choose the assets and liabilities it wants to take on, but anti-assignment provisions will be an obstacle
4. In a 2-step transaction, the second step involves the winding up of the target and the creditors get paid by the surviving entity)
4. Becomes more complicated for tort creditors rather than contract creditors who won’t necessarily be creditors at the time of the agreement and will not be paid from those assets. 
0. Merger Transactions
1. PPG v. Guardian:
0. Facts: Permaglass owns IP licenses, merges into Guardian; original license agreement between perma and PPG is exclusive and has non-transfer clause.
0. Holding: Contract language explicitly included a termination clause which stated that if there was a change in control, the license would be protected. Licenses were not transferable here because the non-assignment clause terminated licenses if there was a reverse triangular merger. 
0. Notes:
2. Here, had two levels of protection between termination and non-assignment clause. In Branmar, they only had a non-assignment clause, and they used the merger to get around that non-assignment clause. In PPG, the two levels of protection prevented a merger from effecting a change in assignment of the licenses. 
2. Default federal patent law: patent rights are personal to patentor and not assignable unless otherwise expressly provided
1. Meso Scale Diagnostics:
1. Facts: IP license between bioveris and meso has non-assignment clause unless expressly done by operation of law. Reverse triangular merger between bioveris (target) and roche because roche wants access to licenses.
1. Holding: Because a reverse triangular merger leaves Target in place, without further protections (i.e. a termination clause, see PPG), the leases or licenses of Target remain with Target. 
1. Rule:
1. Notes:
3. If plaintiff was worried about a change in control (i.e. the effects of a reverse triangular merger), then they should have contracted for that by including a change of control provision.  
0. Stock Purchases
2. Branmar Theatre v. Branmar:
0. Facts: Branmar enters into lease with family-owned corporation  to run biz. Family sells all stock in corporation to another buyer after Branmar prohibits assignment of lease, making new buyer owner of the lease.
0. Holding: The court refused to look through form to substance. Technically no assignment took place under the statute because the stock purchase technically did not change the party to the lease. Branmar Theater Inc. is still the tenant, it is just owned by Schwartz rather than the Rappaports. 
0. Notes: 
2. If you're dealing with a corporation, you're on notice of the default rules that will take effect upon a merger or acquisition. 
2. If you want to prevent this outcome, need a change of control provision in addition to your anti-assignment provision 
0. Asset Acquisitions
3. American Paper Co v. IHC
0. Facts: IHC contracts with APC to sell waste. IHC parent sells all assets; sale contract does not mention IHC-APC contract. APC claims breach of contract, de facto merger.
0. Holding: No de facto merger occurred because there was no continuity of directors, shareholders, or SEOs. 
0. Rule:
2. In an asset purchase target remains in place and keeps all liabilities other than those expressly assumed by bidder. For creditor of target to enforce a claim against bidder, creditor must either show (1) fraud OR (2) a de facto merger. 
. De Facto Merger Factors (don’t need to show all 4):
0. Continuation of enterprise so that there is continuity of management, personnel, physical location, assets
0. Continuity of shareholders
0. Seller corp. ceases ordinary business operations (liquidates, dissolves ASAP)
0. Purchasing corporation assumes those obligations
· Bidder in asset purchase generally does not generally assume debts/liabilities of Target. EXCEPTIONS: (1) the purchasing corporation expressly or impliedly agrees to assume the selling corporation's liabilities; (2) the transaction is a merger of the two entities; (3) the purchaser is a mere continuation of the seller corporation; and (4) the transaction is a fraudulent attempt to evade the seller's liabilities.
3. Ruiz v. Blentech Corporation:
1. Facts: Custom Stainless (cal) sells equipment to Illinois corp; Custom equipment/factories  acquired by Blentech in all-cash deal, but all Custom management gone. P injured by old Custom equip, wants to sue Blentech under de facto merger.
1. Holding: IL law, not CA corporate law, apples here because this was a tort case, and IL law says use law of location of injury. 
1. Rule: California adopts an exception to assumption of liabilites that provides that a corporation that purchases a manufacturing business and continues to produce the seller's line of products assumes strict liability in tort for defects in units of the same product line previously manufactured and distributed by the seller. This "products line" exception applies in cases involving tort claims where: (1) the plaintiff lacks an adequate remedy against the seller/manufacturer; (2) the purchaser knows about product risks associated with the line of products that it continues; and (3) the seller transfers good will associated with the product line.
1. Notes:
· Court will not find a de facto merger if there is no continuity of management and no remaining shareholders.
· Even if CA corporate law applied here, P would not win because statute that would have helped P is not in CA corporate law. 
0. Federal Securities Law Provisions
3. Securities Act of 1933
0. Anytime a corporation (private OR public) issues stock, it must register or find an exemption
0. Triggered if issuing shares for non-cash consideration
1. Registration Exemption example:
0. Private Placement -- Must show that there was no public offering and purchasers can “fend for themselves” (Raulston Purina) 
3. Federal Proxy Rules: Soliciting Shareholder Approval
1. §14 of the 1934 Act :
0. prohibits solicitation of proxies from shareholders of reporting companies unless made in compliance with the proxy rules
0. Only publicly traded companies are subject to the ’34 act
3. Rule 10b-5 and the Timing of Disclosure of Acquisition Negotiations
2. 10b-5 does not create a duty to disclose, but once you say something, you cannot lie – and once you disclose you have a duty to update 
2. What is material?
1. what a reasonable shareholder would consider important in deciding how to vote, 
0. Balancing test between: (1) probability event will occur and (2) magnitude of event
2. Only sources of duty to disclose:
2. 8k – disclose material events - current report for significant events – entering a definitive agreement is a material contract and therefore must disclose
2. 10Q – quarterly reports
2. 10K – annual reports
2. NYSE 202.05 – timely disclosure of any news that might reasonably and materially affect the market
3. Merger discussions create disclosure obligation under NYSE
2. Basic v. Levinson:
. Facts: Denied merger allegations multiple times, even though were in merger talks.  Plaintiffs sold shares without material knowledge.
. Rule: Misleading statements during merger discussions will be material under Rule 10b-5 if the misstatements would have changed the view of the total information by a reasonable investor.
. Takeaway:
. Focus on the standard of materiality:
· Hard to apply standard of materiality to ongoing merger discussions because its inherently speculative. The deal may never actually happen.
· Court needs to balance probability of event occurring and the magnitude of the event 
. Note: magnitude is huge for Target, because they're a disappearing company 
· Fact sensitive inquiry:
. Target concerned about materiality because this event only happens once, worry about whether there is a substantial likelihood that acquisition will actually occur 
· Duty to disclose info is different from scope of info req'd once you actually open your mouth
· Once you open your mouth, need full and adequate disclosure of all material facts
. If you simply say no comment, regulators wont be happy and they will suspend your trading rights, which will upset shareholders, who will bring a derivative suit against the board for breach of duty of care
. If you say you're in merger negotiations, this triggers a duty to update. If you drop merger negotiations, you need to disclose the fact to the public. 
· What triggers the duty to disclose?
. The 1934 act
. Between quarters: the 8K. Triggered by entering into material contracts not in the ordinary course of business 
. Once you trigger this, only have 4 days to disclose 
0. Federal Regulation of Stock Purchases: Tender Offers & The Williams Act
4. The Williams Act
· Saturday Night Specials  takeover techniques where the bidder would make public first come first serve tender offer, causing shareholders to stampede to tender their shares fearing the corporate raider would break up the company and the price of their shares would drop
· Williams Act created in reaction to Saturday Night Specials. 
· Goal: Protect Shareholder, not tip balance of power towards Target board or Bidder. 
· Purpose: Requires notice to Target of Bidder's hostile takeover attempt; resolves information assymetry 
· Only applies to publicly traded stock
· Includes:
· §13(d)
· §13(e)
· §13(f)
· §14(d) requires proration, "All Holders Rule" (offer open to all), and Best Price Rule
· §14(e) requires 20-day window between tender offer open and cut-off
· §14(f)
4. 13(d) Disclosure Requirements
1. Schedule 13d:
0. Must file with SEC whenever acquire over 5% of shares of corp.
0. Requires that you disclose purpose of investment
0. Must file within 10 days of crossing threshold 
0. Non-voting securities are exempt from filing 13(d)
0. Purpose:
· 13(d) is about alerting the market that there is someone who is trying to make changes to the corp. that they invested in. 
· Signifies that company might be "in play"
1. Schedule 13g:
1. Lenient alternative to 13d
1. Use if passive investor owning under 20% 
· i.e. if you "believe in the corp." & not trying to take control
1. Do not have to disclose purpose 
1. File within 40 days of acquiring over 5%
1. If their intent changes and they want to acquire influence or control, then must file a 13d within 10 days
1. Ongoing Disclosure Requirements
2. There is a duty to update and file amendments to the 13d promptly whenever there is a material change
· The SEC says that more than 1% is material but less than that may still be material
· Promptly is not clearly defined 
· Must disclose plans or proposals to acquire additional securities or merge, but there is no clear formula for establishing that intent.
1. GAF v. Milstein
3. Facts: Defendants individually bought shares and crossed threshold as a group. Then tried to oust board. Corporation sues for 13(d) violation. 
3. Rule: Must fill out 13(d) even if acquiring as group and not just as individual. 
3. Takeaway: 
· Introduced 13(d) requirements.
1. Rondeau v. Mosinee Paper:
4. Facts: Defendant purchases more than 5% of stock, but does not file 13d. When he is put on notice that SHOULD have filed 13d, he files 13d expressing intent to take over control. Company sues alleging shareholders who sold prior to late 13d were harmed. 
4. Holding: Court finds no willful violation 
4. Takeaway:
· Management cant use 13(d) litigation as a strategy for preventing a takeover. 
· Can't try to use 10b-5 as a way to get an injunction. 
2. 13(d) is meant to protect the every day SH investor (the investor community), not the insurgent SH or management. 
2. Here, there was no scienter because acquiring SH didn't know he had to fill out the 13(d). He promptly filed after being put on notice. 
· If acquiring SH had scienter and intentionally did not file, a SH who sold stock unknowing that acquiring SH was making purchase would have standing to sue. 
1. Chromalloy American v. Sun Chemical:
5. Facts: Defendants individually bought shares and crossed threshold as a group. Then tried to oust board. Corporation sues for 13(d) violation. 
5. Question: How specific do 13(d) filings have to be re: plans?
5. Rule:
2. As a matter of law, control includes the indirect power to cause the direction of policies. Disclosure of a control purpose may be required where the securities purchaser has a perceptible desire to influence substantially the issuer's operations. 
2. 13(d) filers are NOT required to disclose indefinite or contingent plans. 
5. Notes:
3. Why is it hard to determine specificity? 
· If you require a high degree of specificity with respect to future plans, potential investors may be chilled from investing in undervalued companies
3. Target co. cannot use a 13(d) disclosure as a way to get acquiring SH to cool-off from purchasing more shares
· Go to legislature or SEC if you want this to be made law
4. 14(d) Third Party Tender Offer Regulation
2. Takeover options pre-Williams Act:
0. Proxy contest (mandatory disclosures apply)
0. Stock tender offer (would still be subject to mandatory disclosures)
1. This would trigger the ’33 Act because stock is being issued 
1. No exemptions would be available if target is publicly traded
0. Saturday Night Special (was not regulated)
2. 14(d) regulates the Tender Offer
1. Requirements:
0. File TO with the SEC, exchange (i.e. NYSE), and the company on the day the offer is made
0. Includes source of funds, how much they will pay, and whether it is a partial bid, etc.
0. Minimum offering period set to 20 days (want to give people the time to make an informed decision)
0. Proration pool
0. Withdrawal rights until closing
0. Target board has 10 days to tell shareholders if they think it is a good deal or not (Rule 14d-9)
2. Best Price Rule – 14(d)(10)
2. Requires the bidder to pay all security holders the same price 
2. The advantage of a 2-step transaction over a 1-step transaction:
1. No pre-filing obligations with tender offer
1. If 14(d) disclosures are challenged, Bidder can amend to correct the issues
1. Generally, can close in 20 days rather than waiting for the formalities of a merger
1. IF capture 90% of shares, can do a short form merger in 21 days and avoid a vote
· Don’t have to prepare proxy statements, notice the meeting, pay all of the involved transaction costs and wait the typical 4-5 months which gives time for a competing bid
· This helps target shareholders because they have certainty the deal will close soon and they’ll get their money
· Bidder benefits in that they avoid competing bids
2. Is it a Tender Offer?
3. SEC v. Carter Hawley Hale:
0. Facts: Bidder commenced tender offer. To prevent this, corporation began to repurchase its stock at market price. SEC brought suit alleging repurchase constituted an unregistered tender offer.
0. Holding: No tender offer. 
0. Rule: Use the Wellman Factors to determine whether or not there is a tender offer. 
0. Reasoning: Stock price did not rise after announcement of offer, CHH made different purchases at different prices, CHH did not specify amount of shares they would buy 
. Takeaway:
4. Repurchase of your own shares is NOT a violation of 14(d) as long as you pass the Wellman Test (or Totality of Circumstances - see Hanson Trust)
· [image: Important] Wellman Factors:
1. Active and widespread solicitation of public shareholders
1. Solicitation made for a substantial percentage of the issuer’s stock
1. Offer to purchase made at a premium over the prevailing market price
1. Terms of the offer are firm rather than negotiable 
1. Offer contingent on the tender of a fixed number of shares to be purchased and possibly specifying a maximum number of shares
1. Offer only open for a limited time
1. Offeree subject to pressure to sell stock
1. Public announcements of a purchasing program that accompanies or precedes a rapid accumulation of shares
3. Hanson Trust PLC v. SCM:
2. Facts: Competing bids for corporation: Bidder 1 tender offer and Bidder 2 negotiated merger. Because of lock-up in merger negotiations, Bidder 1 pulled tender offer. Bidder 1 negotiated purchases with five private shareholders. Corporation brought suit arguing purchases constituted a tender offer.
2. Holding: This did not constitute a tender offer, based on totality of circumstances, because investors were informed. Did not constitute de facto merger because the previous tender offer was validly terminated. 
2. Rule: 
2. As long as there is no risk that the sellers will be hindered from forming an educated decision regarding the transaction,  the buying of corporate shares in a private transaction does not need to observe the notice requirements enacted on tender offers.
2. In deciding what transactions fall within the private offering exemption provided by § 4(1) of the Securities Act of 1933 and in determining whether the Williams Act applies to private transactions, the court simply looks to the statutory purpose. The applicability of § 4(1) of the Securities Act of 1933 should turn on whether the particular class of persons affected need the protection of the Act. An offering to those who are shown to be able to fend for themselves is a transaction not involving any public offering. 
2. Notes:
3. Court rejects the Wellman standard. Instead, it views the transaction under the totality of circumstances. 
· Note: essentially discusses the Wellman factors in its analysis
3. Policy: If selling SH's are sophisticated and have access to info. That compliance to Williams Act would have otherwise provided, they don’t need the protection of 14(d)
2. Can a tender offeror withdraw its bid?
4. Gilbert v. El Paso:
0. Facts: Bidder makes tender offer, contingent on acquiring majority ownership. Target board recommends against offer and implements defensive measures. Bidder and target begin friendly negotiations. Bidder terminates original tender offer. Friendly merger buys shares from shareholders and from corporation = smaller proration pool. Shareholders who tendered under original offer sue for breach of implied covenant of good faith and fair dealing.
0. Holding: No breach of contract because allowed to condition an obligation to perform in a contract, here, that was condition to closing. No breach of the implied covenant of good faith and fair dealing; bidder never tried to get out of obligation, El Paso tried to get bidder to withdraw. 
0. Takeaway: 
2. Rules of contract govern a contract - tender offeror had right to walk away and exercising this right does not constitute breach of good faith and fair dealing.
2. Because less money, smaller pro ration pool = everyone gets less money
4. State Anti-Takeover Statutes: State Regulation of Stock Purchases
3. Constitutional Concerns with Tender Offers
0. Federal securities laws do not expressly preempt state statutes regulating of tender offers. 
0. The internal affairs doctrine--allows states to regulate tender offers
0. Types of statutes at issue:
2. Control share statutes – limit voting rights of shares held by controlling party unless majority of disinterested shareholders approve voting rights
2. Fair Price/Best Price Statutes – bidder must pay all shareholders the best price they universally offer
1. Can be waived by vote of target’s board or shareholders, therefore is not a problem for friendly (negotiated) takeovers
3. CTS Corp v. Dynamics:
1. Facts: Indiana passed law requiring tender offer to remain open for 50 days. Bidder brought suit alleging Indiana law was in conflict with William's Act 20 day requirement, and thus, preempted. 
1. Holding: The extended period did not frustrate the purpose of the Williams act, and was thus not in conflict and not preempted. Court looks to internal affairs doctrine. 
3. Business Combination Moratorium
2. DGCL §203: prohibits a business combination with an interested stockholder (holder of more than 15%) for a period of 3 years unless
0. board approval prior to acquisition of 15% - brings target management to the table
0. interested stockholder acquired at least 85% of voting stock at the time it became interested.
1.  The public policy behind this is if 85% of shareholders are willing to accept the deal, management has to go along with it
0. The transaction is approved by the directors and holders of at least 2/3 of the outstanding shares of the company not owned by the interested shareholders
0. California does not have any legislation like this
3. Amanda Acquisition Corp. v. Universal Food Corp.:
3. Facts: Bidder attempting hostile takeover. New state law required delay in buying shares without board approval. 
3. Holding: Court found no preemption
3. Takeaways:
. State law will guide the process for takeovers, congress does not expressly preempt the field
. Tender offer is a contract and will be governed by state law principles
0. Fiduciary Duty Law
5. Scope of Fiduciary Duty Obligations
0. Duty of Care:
· Duty: Manage the company's business affairs in manner they reasonably believe is in the company's best interests
· Standard: Business Judgment Rule--> presumes the board acts in the company’s best interests in the absence of fraud, illegality, or self-dealing. 
· Duty of Care allows for a raincoat provision to exculpate liability for directors (§102(b)(7))
3. Cannot exculpate breach of duty of loyalty, where secures personal benefit, and conduct that amounts to lack of good faith.
0. Duty of Loyalty: 
1. Duty: Requires board to make business decisions not tainted by conflict of interest.
1. Includes good faith
1. Caremark Standard for Bad faith: decision lacks good faith if there is a sustained and systematic failure in exercising oversight
0. Failure to establish reporting or info systems or controls, OR if system/controls exist, a conscious absence of any monitoring or oversight of the system
0. Duty of Candor
2. Disclosure of facts that are not mandatorily to be disclosed under SEC laws may still be a breach of candor
0. This is where a lot of suits are currently happening
0. Smith v. Van Gorkom:
3. Facts: CEO of corporation negotiates merger and presents to board. Board approves in a couple hours based on CEO's oral presentation and never reviewed merger.
3. Holding: Board breached fiduciary duties.
3. Takeaways:
. The determination of whether a business judgment is an informed one turns on whether the directors have informed themselves prior to making a business decision of all material information reasonably available to them. 
. No protection for directors who have made an unintelligent or unadvised judgment.
. Decisions must be made in good faith 
. Boards now employ fairness opinions to protect themselves
0. Chef v. Mathes: 
· Facts: After Target rejected merger proposal from Bidder, Bidder begins to buy mass shares in Target and demands to be put on board. Target board authorizes corporate purchase of shares back from Bidder (paid above market price). Bidder files suit against Target board, alleging stock repurchase only for entrenchment purposes. 
· Holding: Target able to show reasonable belief danger to corporate policy and effectiveness existed; Bidder posed legitimate threat to Target sales strategies. Target not liable. 
· Rule: Directors have the burden of proof that a buyback of shares by a corporation in an attempt to remove a threat to the current corporate model is in the corporation’s interests.
· Takeaway:
. If actions of board are motivated by sincere belief that buying out the dissident SH was necessary to maintain proper biz practices, board will not be held liable for such decision, even though hindsight indicates decision is not wisest course. 
. If board acts solely or primarily because of desire to entrench selves in office, use of corp. funds for such purposes is improper
1. Here, the board's fear of liquidation and change in sale policies was reasonable 
1. Incumbent directors had burden of showing that selective repurchase didn’t amount to breach of fid duty. 
5. Applying Williams Act to Defensive Tactics Implemented by Target Co.
· Types of Defensive Tactics:
· Self-Tender & Repurchase: A repurchase occurs when a corporation buys back its own shares from shareholders. This is normally fine. But, if a corporation is doing so as a defensive measure, have to check to see if repurchase constitutes a self-tender. Self-tender is fine IF file 14d.
· Poison Pill: Provisions make acquiring shares of a company look unattractive. Triggered by 10-20% accumulation of shares by one buyer. (§§ 141, 151, 157)
2. Flip-in: Allows shareholders to purchase additional shares of Target corp. at a discount
0. Dilutes raider bidders shares
0. Deters creeping accumulation of Target stock
2. Flip-Over: Allows shareholders to purchase shares of the acquiring company at a discount 
1. Protects against back-end squeeze out
2. Redemption Provision: Allows Target to buy back its shares from shareholders at 1/100th of the cost. Shares redeemed when Target likes Bidder and wants to encourage a friendly takeover. This gives Target a "seat" at the negotiating table.
1. Schreiber v. Burlington Northern:
2. Facts: Bidder makes tender offer, then rescinds to make second offer + buy shares directly from Target with golden parachute = smaller proration pool. Was there 14(e) violation? No
2. Takeaway: 
. Violation under 14(e) requires either non-disclosure of material fact or misrepresentation. 
. Fully informed SH's can't use 14(e) to allege harm.
. So long as there's full and adequate disclosure of all material facts, you cant haul bidder and target to federal court to duke it out over a 14e violation
5. Enhanced Scrutiny
2. Unocal v. Mesa & The Enhanced Scrutiny Standard
· Unocal v. Mesa:
1. Facts: Bidder issues 2-step Tender Offer + Junk Bonds. Target board wants to protect SH's and offers to repurchase own shares at higher rate. Target board excludes Bidder SH from their offer. Was self-tender valid while excluding Bidder & does Target board get BJR?
1. Holding: 
1. Self-tender valid
1. Can exclude Bidder SH
1. BJR applies
1. Rule:
2. Business judgment Rule:  a Court will not substitute its judgment for that of the board unless it is shown by a preponderance of the evidence that the directors' decisions were primarily based on perpetuating themselves in office, or some other breach of fiduciary duty such as fraud, overreaching, lack of good faith, or being uninformed.
1. Takeaway: 
3. SEC has now enacted All Holders Rule, which requires self-tenders to be open to all SHs = can no longer exclude SH
3. Unocal standard still applies to defensive board strategies 
· Management must show (1) reasonable basis for finding of threat and (2) that their defensive measure is a reasonable and balanced response, which would entitle them to protection under BJR
· Greenmails: Buying up interest at a premium that is not made available to all shareholders
· Best Price Rule: At any point, if Bidder increases price, then it has to offer to all shareholders
· All Holders Rule: Once the tender offer is commenced, anyone has the right to accept the offer and tender under the Williams act
0. [image: Important] Unocal Test:
2. The board must show:
· Reasonable grounds for believing there is a threat to the corporate enterprise
· Reasonable grounds = “good faith and reasonable investigation”
· Unitrin added an intermediate step: the defensive measures cannot be draconian – (cannot be preclusive or coercive)
0. That the measure taken is reasonable in relation to the threat 
· (proportional response)
· Nature and effect – this analysis is very fact-specific
· Factors to consider:
3. Inadequacy of price
3. Nature and timing
3. Illegality
3. Impact on other constituencies
3. Risk of non-consummation
3. Quality of securities being offered in exchange
. If you satisfy Unocal, Target board receives benefit of BJR
1. Shifts burden to Plaintiff to show gross negligence 
. If you fail Unocal, Target board must meet Entire Fairness Standard 
2. Fair price + fair dealing
5. Poison Pill: Addressing Risk of Selling Target Co. Too Cheaply
3. Moran v. Household
· Facts: Corp. adopts preemptive defensive takeover measure that includes flip-over poison pill. SH Bidder wanting to initiate hostile takeover sues. Does BJR apply?
· Holding: BJR applies because plan enacted prior to takeover attempt, didn't prevent tender offers, did not greatly affect corporation's structure, & minimally affected proxy contests. Directors voted on plan informed & w/ good faith. Plan reasonable in relation to threat posed. 
· Rule: Pre-planning for the contingency of a hostile takeover might reduce the risk that, under the pressure of a takeover bid, management will fail to exercise reasonable judgment. Therefore, in reviewing a pre-planned defensive mechanism it is even more appropriate to apply the business judgment rule. 
3. Unitrin Inc. v. American General Corp.: 
· Facts: Target co. creates Shareholder Rights Plan and Poison Pill in response to Bidder takeover attempts. Do defensive measures pass Unocal standard?
· Holding: Court remands because measure is not whether defense measure was unnecessary. On remand, consider: (1) whether the Repurchase Program the Target Board implemented was draconian, by being either preclusive or coercive and;  (2) if it was not draconian, upon whether it was within a range of reasonable responses to the Bidder threat.
· Rule:
. If the defensive measure is deemed draconian, then it fails prong  2 of Unocal. Draconian measures are either coercive OR preclusive. 
. In considering whether a corporation's directors' action to prevent a takeover is within a range of reasonableness a court of chancery should take into consideration whether: (1) it is a statutorily authorized form of business decision which a board of directors may routinely make in a non-takeover context; (2) as a defensive response to a tender offer it is limited and corresponds in degree or magnitude to the degree or magnitude of the threat, (i. e., assuming the threat was relatively "mild," was the response relatively "mild?"); (3) the directors properly recognize that all shareholders are not alike, and provide immediate liquidity to those shareholders who want it. 
5. Deciding to Sell: A Board's Duty to "Auction" the Firm
· Revlon v. MacAndrews: 
· Facts: Target (Revlon) resists takeover attempts from Bidder (Pantry) by offering to buy-back own shares for Senior Subordinated Notes. Revlon continues to offer more $$. Then, Target negotiates with second Bidder (Forstmann), who agrees to higher price, protect notes, but no-shop and lock-up clause. Were these defensive measures valid during active bidding contest for corporate control?
· Holding: Target directors breached the BJR because they made concessions to the third-party corporation, rather than maximizing the sale price of the company for the stockholders' benefit.
· Takeaway:
3. If management puts company up for sale: Revlon requires that Target's board  must take reasonable steps to maximize shareholder value
0. Must  place interests of the company and all its SHs ahead of the divergent personal interests of the directors or SEOs
3. There is no Unocal threat here; in Revlon when they moved to see if there were any other bidders (auctioning), so their duty is NOT to the noteholders (who they COULD worry about under unocal). Get the BEST PRICE for the SH.
3.  The Revlon board's authorization permitting management to negotiate a merger or buyout with a third party was a recognition that the company was for sale. The duty of the board had thus changed from the preservation of Revlon as a corporate entity to the maximization of the company's value at a sale for the stockholders' benefit. This significantly altered the board's responsibilities under the Unocal standards. It no longer faced threats to corporate policy and effectiveness, or to the stockholders' interests, from a grossly inadequate bid. The whole question of defensive measures became moot. The directors' role changed from defenders of the corporate bastion to auctioneers charged with getting the best price for the stockholders at a sale of the company.
4. City Capital Associates v. Interco, Inc.:
2. Facts: Bidder buys Target shares, Target fears takeover and implements poison pill. Bidder makes offers, Target decides to restructure corp. instead. Bidder sues to force Target board to redeem poision pill and let SH's decide if they want to tender or participate in restructuring.  
Holding: By refusing to allow SHs to redeem poison pill, Target board's actions were not reasonable in relation to threat (i.e. did not pass Unocal). BUT, Target board's restructuring plan is valid under Unocal and therefore Target board did not breach fiduciary duties. 
0. Takeaway: On refusing to redeem poison pill: there was a preclusive effect to the boards defensive measure. They didn’t give the SHs a choice as to whether they prefer the restructuring proposal or the all-cash tender offer. They should get that choice. Board fails this test. 
0. NOTE: lower court test. Look to Paramount for Del. SC analysis of issue
0. Paramount v. Time:
1. Facts: Bidder Warner negotiates with Target Time for merger. Bidder Paramount makes tender offer. Both Bidders increase offers. Question is whether Target must meet Revlon or Unocal standard. Specifically, did Target have to abandon its strategic plan for its future to protect SHs?
1. Holding: 
2. Initial merger agmt. did not put Target in Revlon land. 
2. Unocal standard applies, and Target's response to tender offer deemed reasonable and proportionate. 
1. Rule:
3. Under Delaware law there are generally two circumstances which may implicate Revlon duties: (1) when a corporation initiates an active bidding process seeking to sell itself or to effect a business reorganization involving a clear break-up of the company; and (2)where, in response to a bidder's offer, a target abandons its long-term strategy and seeks an alternative transaction also involving the breakup of the company. 
3. [image: Important] If a corporate board of director's reaction to a hostile tender offer is found to constitute only a defensive response and not an abandonment of the corporation's continued existence, duties under Revlon are not triggered, though duties under Unocal do attach. 
3. Duties will not be applied to corporate transactions simply because they might be construed as putting a corporation either "in play" or "up for sale." 
3. Even in light of a valid threat, management actions that are coercive in nature or force upon shareholders a management-sponsored alternative to a hostile offer may be struck down as unreasonable and nonproportionate responses. 
. Takeaway:
4. Court says Revlon does not apply here. Time was not putting itself up for sale, instead it was engaging in a fully-negotiated, arms-length deal. The standard of review = BJR
4. Not in Revlon mode because by entering into negotiations, they're managing the company and looking to the long-term, which they're supposed to be doing. Just because the best way of managing (your strategic plan/vision) involves a merger or business combo, doesn’t mean you're triggering Revlon 
4. Also helped here that there were mostly outside directors here…more willing to rely on their judgment 
4. Even when they changed into a restructuring mode, they STILL don’t trigger Revlon because their "vision" hasn’t changed, they still have a plan, a strategic vision 
4. This was not a preclusive method because Paramount wasn’t prevented from simply making a better deal (and buying both Time and Warner)
4. The board decides when and on what terms Time gets sold. just-say-no rule. Because board just said no to the offer
4. Just-say-no rule: As long as the board is protecting strategic future of the company, the fact that someone wants to buy the company doesn’t mean they have to negotiate
· Paramount v. QVC:
· Facts: Bidder Viacom engages in negotiated deal with Target Paramount (includes defensive measures). Then, Bidder QVC makes competing bid. Paramount board thinks it cannot negotiate because of no-shop clause. QVC makes tender offer, Viacom raises its bid and changes structure to include tender offer. QVC sues for prelim. Injunction to prevent use of Viacom's defensive measures
· Holding: Paramount triggered Revlon duties here. Sale of control in Paramount-Viacom trx  required the Paramount Board to act on an informed basis to secure the best value reasonably available to the stockholders.
· [image: Important] Rule: Target directors are obligated to seek the best value reasonably available to stockholders when a corporation undertakes a transaction which will cause: 
3. (a) a change in corporate control; or 
3. (b) a break-up of the corporate entity
2. Notes:
4. Fluid aggregation of unaffiliated SH = no change in control
1. Control was in the marketplace in Time-Warner, but here, Sumner Redstone owned 92% of Viacom--he has almost total control
4. When there's a change of control, Target should be leveraging bids to extract a premium 
4. Because one person owned majority of Viacom and would continue to own majoirty of shares in Paramount after merger, this effectuates change of control because old SHs of Time would now own less than half. 
3. Compare to Time-Warner where Time SHs retained control 
4. Paramount should have negotiated with Viacom to remove the defensive measures and negotiate with QVC to get the highest possible value for shareholders They should have invoked the fiduciary out to renegotiate the terms of the merger agreement and have Viacom increase the price and allow them to negotiate with QVC. 
0. Lyondell  Chemical co. v. Ryan:
3. Facts: Bidder wants to acquire Target, Target says no. Bidder acquires block of Target shares, releases 13(d). Target board decides to "wait & see." B&T CEO's negotiate deal. After negotiating for better deal, Target SHs approve deal. Target SH files suit for breach of fiduciary duty (Note: P must show breach of loyalty + bad faith to beat Target board's raincoat). 
3. Holding: Plaintiff unable to show board utterly failed in duty to get best price. No conscious disregard for fiduciary duties. 
. Note: Not assessing duty of care here b/c they had raincoat provisions. 
· Rule:
. [image: Important] To show bad faith, use Caremark Standard:
0. Sustained and systematic failure on part of board to exercise adequate oversight over the sale process
ALSO must show 
0. Scienter: Intent to harm and intentional dereliction of duty
· They needed to know they weren't discharging obligations under Revlon standard 
· Bad faith will be found if a corporation's fiduciary intentionally fails to act in the face of a known duty to act, demonstrating a conscious disregard for his duties. 
· There are no legally prescribed steps that directors must follow to satisfy their Revlon duties. Thus, directors' failure to take any specific steps during a sale process cannot demonstrate a conscious disregard of their duties. More importantly, there is a vast difference between an inadequate or flawed effort to carry out fiduciary duties and a conscious disregard for those duties. 
· Corporate directors' decisions must be reasonable, not perfect. In the transactional context, an extreme set of facts is required to sustain a disloyalty claim premised on the notion that disinterested directors were intentionally disregarding their duties. 
· Only if corporate directors knowingly and completely fail to undertake their responsibilities would they breach their duty of loyalty.
. Notes:
6. Ct: Revlon is triggered when Target first considered Bidder offer. 
6. There is no single blueprint. Board has broad discretion in designing a strategy for getting best sale price
6. Can be liable for breach of loyalty if can show facts of CONSCIOUS DISREGARD OF KNOWN DUTIES. Need utter, knowing, disregard of obligations…goal is not a perfect decision, just need reasonableness 
6. If Plaintiff SH doesn’t like sale process a public company puts in place (which they’ll get from disclosure by proxy), then that SH should try to get an injunction BEFORE the deal goes through. 
1. RBC Capital Markets, LLC v. Jervis: 
. Facts: To assess/explore options for growth, Corp. forms special committee (doesn't give authority to negotiate or sell). Special committee hires banking co. (RBC) as financial advisor. Issues arise because RBC had conflict of interest by (1) repping competitor corp., (2) being self-interested b/c only get paid upon sale. RBC takes offer to special committee, doctors facts in report, and board approves offer. Did board of Corp. breach duty of care under Revlon and did RBC aid & abet board in breach?
. Holding: Board liable for breach of duty of care, and RBC liable for aiding & abetting. 
. Notes:
3. Compare RBC (soliciting bids - auction mode) to Lyondell (receiving offer - not in play). 
3. Revlon failure:
2. Should have made disclosures about the conflicts of interest 
2. It was Rural's sale process, not RBCs. So Rural should have been the ones who were making sure there was a process to get the best price. This would have required the special committee to ask a lot more questions of the bankers
3. RBC guilty of aiding/abetting bc they acted with scienter
3. No blueprint for how much interaction req'd between special committee and board
· Board Approval & Execution of Acquisition Agreements and the Modern Use of Deal Protection Devices
8. Terminology:
1. No-Shop: No-Shop is part of the merger agreement, and under that agreement, precluded from shopping that bid around to other companies.
1. Fiduciary Out: Exception to a no-shop. 
1. Allows the board to consider and accept a better bid from a 3rd party in order to get the best price (complying with Revlon). 
1. Allows the board to change recommendation and terminate deal on the basis of good faith. 
1. Go-Shop: allows seller to seek other buyers for a specified period after the agreement is signed 
2. Good for SH of target because it creates the possibility of a higher bid.
1. Lock-Up: option granted by a seller to a buyer to purchase a target company’s stock as a prelude to a takeover. The major or controlling shareholder is then effectively "locked-up" and is not free to sell the stock to a party other than the designated party (potential buyer).
1. Termination Fee: Party, if breaking up merger negotiations, will have to pay a fee to the other party (lost opportunity costs, costs of negotiations, etc.)
1. Standstill Provision: Prohibiting company from making a public tender offer or publically commenting on discussions
1. Diligence Out: Party reserves the right to conduct due diligence on other party and if they don't like the result, can walk away from the deal
. ON ESSAY: 
7. If Bidder asks for No-Shop, Lock-up, Termination Fee, etc. ask if violated fiduciary duty. Board can grant if deal is so favorable for Target SH's that they had to grant them. Why? Because these provisions essentially end the auction.
· Reasonableness of Termination Fees:
2. Brazen v. Bell Atlantic Corporation:
0. Facts: Fully negotiated deal with a reciprocal termination fee. SH files suit saying term. fee is unreasonable. 
0. Holding: Termination fee was reasonable. 
0. Rule: If the termination fee is treated as a liquidated damages provision under the merger agreement, then we apply the Lee Builders 2-prong test.
0. Notes:
3. More uncertainty in calculating actual damages, easier it is to show that liquidated damages provision is reasonable 
3. Size of term. Fee in relationship to other deals and total value of trx is key in court decided that L.D. amount is within reason. 
3. Fee here not coercive & not preclusive
3. Not coercive because termination fee not large enough 
3. Not preclusive:
2. Fee was not so large to keep another corp from coming in and making a topping bid…its not preclusive, its just treated as an added cost 
2. Breakup fee = cost factored into the purchase price 
0. [image: Important]  Lee Builders Termination Fee Test:
4. Damages must be uncertain
1. Consider difficulty calculating loss 
4. Damages must be a reasonable forecast of the actual damages
2. Consider anticipated loss
8. Omnicare:
. Facts: Target negotiates friendly deal with Bidder. Worried/controlling Bidder includes exclusivity agmt. in deal with a no-shop and voting agmt. Hostile Bidder makes new offer with a diligence out (allows them to walk away once negotiations begin) for more $$. Target board must balance losing Bidder 1 for potentially better but uncertain deal with Bidder 2. Target closes deal with Bidder 1 though lawyer advised of risks. Vote goes to SHs, passes b/c two SHs bound by voting agmt. Does enabling a pre-determined vote in favor of deal, and thus not giving minority SHs opportunity to vote, count as coercive or preclusive, and therefore violate Unocal?
. Holding: Board violated Unocal by recommending a package with defensive measures that breached Unocal. 
. Rule: A response is coercive if it forces stockholders to accept a “management-sponsored alternative to a hostile offer,” and a response is preclusive if it prevents stockholders from hearing and voting on all available tender offers
. Note: There's no possibility of anyone bringing in a higher offer that could be accepted, it was a done deal from the start
· In re Topps:
. Facts: Bidder Eisner makes offer for Target Topps including Go-Shop, no financing conditions, and reverse termination fee. During Go Shop period, Bidder 2 (Upper Deck) makes proposal with diligence out and potential anti-trust issues; Target does not put on Go-Shop exclusion list. After Go-Shop, Bidder 2 improves offer. Target wants a standstill agmt. To stop bidder 2 from making tender offer/public comment on merger discussions. Bidder 2 & Target SHs sue to release Target from standstill.
. Holding: No violation of Revlon duties before signing merger agreement with Bidder. Yes violation of Revlon after signing merger agreement, because Target abused standard in violation of Revlon. Target should have used Standstill as leverage to get better price. By gagging Bidder 2, Target SHs were uninformed of potential better offer. 
. Note: Standstill agmt's are not per se invalid, BUT can be abused if Target uses it to prevent SH's from knowing about a competing bid 
1. Management Buy-Outs: The Duty of Loyalty and Conflicts of Interest
· Gantler v. Stephens: 
. Facts: Bidder offers to merge with Target, Target board lags on getting due diligence material to Bidder, refuses to discuss offer, and talks about privatization instead. Directors and officers had conflicts of interest, if deal went through bad for their personal interests. Breach of fiduciary duties by abandoning sales process?
. Holding: Target board breached fiduciary duties by failing business judgment review. Board members interested in keeping jobs, not in Target SHs getting best price. 
. Rules:
2. A board's decision not to pursue a merger opportunity is normally reviewed under BJR. In that context the board is entitled to a strong presumption in its favor, because implicit in the board's statutory authority to propose a merger, is also the power to decline to do so. 
2. [image: Important] The analysis of whether a board's action to decline a sale or merger merits the business judgment presumption is two pronged. 
. (1) did the board reach its decision in the good faith pursuit of a legitimate corporate interest? 
. (2) did the board do so advisedly? 
. For the board's decision to be entitled to the business judgment presumption, both questions must be answered affirmatively. A board's decision to decline a merger is often rooted in distinctively corporate concerns, such as enhancing the corporation's long term share value, or a plausible concern that the level of debt likely to be borne by the target company following any merger would be detrimental to the long term function of that company. A good faith pursuit of legitimate concerns of this kind will satisfy the first prong of the analysis. 
1. Going Private: Squeeze Outs of Minority Interests and the Scope of Fiduciary Duty Obligations
· Kahn v. M&F Worldwide Corporation:
. Facts: This was a short form back-end merger which typically only requires BJR and not entire fairness. Plaintiff argues that it should still be subject to entire fairness because the minority shareholders need protection from the possibility that directors may be inept, intimidated by controlling shareholders, and majority of the minority might be unduly influenced by stock price increase based on announcement of potential merger
. Holding: In a determination of the standard of review for a merger between a controlling stockholder and its subsidiary, where the merger was conditioned ab initio upon the approval of both an independent, adequately-empowered special committee that fulfilled its duty of care, and the uncoerced, informed vote of a majority of the minority stockholders, the business judgment standard of review would be applied if and only if the controller conditioned the procession of the transaction on the approval of both a special committee and a majority of the minority stockholders, the special committee was independent, the committee was empowered to freely select its own advisors and to say no definitively, the committee met its duty of care in negotiating a fair price, the vote of the minority was informed, and there was no coercion of the minority.
. Rule:
· In controller buyouts, the business judgment standard of review will be applied if and only if: (i) the controller conditions the procession of the transaction on the approval of both a special committee and a majority of the minority stockholders; (ii) the special committee is independent; (iii) the special committee is empowered to freely select its own advisors and to say no definitively; (iv) the special committee meets its duty of care in negotiating a fair price; (v) the vote of the minority is informed; and (vi) there is no coercion of the minority. 
· If a plaintiff that can plead a reasonably conceivable set of facts showing that any or all of those enumerated conditions did not exist, may be entitled to entire fairness. 
1. Validity of Defensive Measures
· Bidder attempts to deal with Target
1. If Target likes terms, will negotiate
1. If Target does not like terms, has the option to "Just say no"
·  As long as the board is protecting strategic future of the company, the fact that someone wants to buy the company doesn’t mean they have to negotiate
11. Bidder attempts Hostile Takeover
2. Bidder makes Tender Offer
· Must comply with §14(d) of the Williams Act
1. Only applies to publicly traded stock
1. Requires:
2. File TO with SEC, exchange, and Target
2. Min. offering period = 20 days
2. Withdrawal rights for Bidder (Gilbert v. El Paso)
2. Proration pool
2. "All Holders Rule" (offer open to all)
2. Best Price Rule: Requires the bidder to pay all security holders the same price 
11. Target implements defensive measures
3. Self-tender (i.e. a defensive repurchase of shares)
0. [image: Important] Wellman Analysis:  (SEC v. Carter Hawley)
0. Active and widespread solicitation of public shareholders
0. Solicitation made for a substantial percentage of the issuer’s stock
0. Offer to purchase made at a premium over the prevailing market price
0. Terms of the offer are firm rather than negotiable 
0. Offer contingent on the tender of a fixed number of shares to be purchased and possibly specifying a maximum number of shares
0. Offer only open for a limited time
0. Offeree subject to pressure to sell stock
0. Public announcements of a purchasing program that accompanies or precedes a rapid accumulation of shares
Or
1. Totality of the Circumstances: (Hanson Trust v. SCM)
12. As long as there is no risk that the sellers will be hindered from forming an educated decision regarding the transaction,  the buying of corporate shares in a private transaction does not need to observe the notice requirements enacted on tender offers.
12. Ask: are shareholders sophisticated? Do they have access to information? Then don't need protection of 14(d)
1. Poison Pill (make acquiring shares of a company look unattractive. Triggered by 10-20% accumulation of shares by one buyer.)
13. Flip-in: Allows shareholders to purchase additional shares of Target corp. at a discount
0. Dilutes raider bidders shares
0. Deters creeping accumulation of Target stock
13. Flip-Over: Allows shareholders to purchase shares of the acquiring company at a discount 
1. Protects against back-end squeeze out
13. Redemption Provision: Allows Target to buy back its shares from shareholders at 1/100th of the cost. Shares redeemed when Target likes Bidder and wants to encourage a friendly takeover. This gives Target a "seat" at the negotiating table.
1. Is the defensive measure valid?
14. Unocal Enhanced Scrutiny Standard: (Unocal v. Mesa)
0. Target board must show:
0. Reasonable grounds for believing there is a threat to the corporate enterprise
0. Reasonable grounds = “good faith and reasonable investigation”
0. Cannot be draconian: coercive or preclusive: (Unitrin)
1. Coercive: 
1. Do shareholders feel like they have no other choice?
1. Forcing shareholders to accept a management-sponsored alternative to a hostile offer?
1. Preclusive:
2.  Are other Bidder's prevented from making an offer or a better deal? (Omnicare)
2. Have you prevented shareholders from hearing and voting on all available offers?
0. That the measure taken is reasonable in relation to the threat 
1. (proportional response)
1. Nature and effect – this analysis is very fact-specific
1. Factors to consider:
2. Inadequacy of price
2. Nature and timing
2. Illegality
2. Impact on other constituencies
2. Risk of non-consummation
2. Quality of securities being offered in exchange
1. Ask:
3. Is it a routine business decision?
3. Is it a limited response corresponding to magnitude of take-over?
3. Do SH's who want liquidity have access to it?
0. If you satisfy Unocal, Target board receives benefit of Business Judgment Rule
1. Shifts burden to Plaintiff to show gross negligence 
1. Ask:
. Was pill adopted as preemptive defensive measure? Moran v. Household
0. If you fail Unocal, Target board must meet Entire Fairness Standard 
· Fair Price
. The economic and financial considerations of the proposed merger, including all relevant factors: assets, market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value of a company's stock.
· Fair Dealing
. Questions of when a merger transaction was timed, how it was initiated, structured, negotiated, disclosed to the directors, and how the approvals of the directors and the stockholders were obtained. 
. Includes the duty of candor.
1. Triggering the Duty to Auction
15. Is the company in Revlon mode?
0. i.e.) Is the company for sale…are you no longer trying to protect and defend the corporate entity from takeover?
0. Ask:
· Did you abandon strategic plans? (Paramount v. Time)
1. If a corporate board's reaction to a hostile tender offer is only a defensive response and not an abandonment of the corporation's continued existence, only duties under Unocal attach. 
1. Will the deal cause change in corporate control or reorganization that causes break-up/bust-up? (Paramount v. QVC)
2. Is there a fluid aggregation of unaffiliated SH (is control in the market place)? OR Will one corp./SH own a majority of voting power after the deal is complete?
1. Are you actively negotiating a merger offer? (Lyondell)
15. If yes, Revlon applies
1. Standard: Must get your shareholders the best price.
0. Target's board  must take reasonable steps to maximize shareholder value and prevent a grossly inadequate price
0. Board cannot concern self with culture or third parties
15. What should board do to satisfy Revlon?
2. Negotiate for higher price
2. Negotiate to remove no-shop or lock-up or standstill agreement, or to reduce termination fee, etc. (In re Topps)
1. Note: Might be a breach of fiduciary duty if you don't negotiate these down, because they essentially end the auction!
0. Are termination fees reasonable?
0. Are they coercive (so large SH feels like must vote for merger) or preclusive (so large to keep another corp from coming in with a topping bid)?
1. [image: Important]  Lee Builders Termination Fee Test: (Brazen v. Bell)
1. Damages must be uncertain
· Consider difficulty calculating loss 
1. Damages must be a reasonable forecast of the actual damages
· Consider anticipated loss
2. Invoke a fiduciary out to be able to negotiate with other, potentially more lucrative bidders
15. What can unhappy Shareholder's or Bidders do? If they believe board did not get the highest price, sue for violation Revlon.
3. Is there a raincoat provision?
0. If yes, sue for breach of duty of loyalty: (Lyondell)
0. [image: Important] Caremark Standard:
0. Sustained and systematic failure on part of board to exercise adequate oversight over the sale process
AND
1. Scienter: Intent to harm and intentional dereliction of duty
0. Ask:
1. Was there failure to establish reporting or info systems or controls, OR if system/controls exist, a conscious absence of any monitoring or oversight of the system?
1. Was there a conscious disregard of known duties? Need utter, knowing, disregard of obligations…
1. Are there interlocking directors? Is there self-dealing?
3. Did they try to cleanse with procedural safeguards:
1. A robust, independent committee who negotiated at arms length
1. A fairness opinion
1. A fully informed, un-coerced majority of minority SH vote?
1. Is there a conflict of interest? Did board put own needs ahead of shareholders?
0. But Remember:
· Board has broad discretion in designing a strategy for getting best sale price
· Goal is not a perfect decision, just need reasonableness 
1. Cannot exculpate with Raincoat!
1. If no, sue for breach of duty of care: (RBC)
3. Board entitled to Business Judgment Rule 
. Ask:
2. Was board active and reasonably informed when overseeing the sale process, including identifying and responding to actual or potential conflicts of interest?
1.  But, at the same time, a board is not required to perform searching and ongoing due diligence on its retained advisors in order to ensure that the advisors are not acting in contravention of the company's interests, thereby undermining the very process for which they have been retained. 
1. The board should require disclosure of, on an ongoing basis, material information that might impact the board's process. 
2. Did the board:
2. Exercise its judgment in good faith?
2. Do their due diligence?
2. Test a transaction through a viable passive market check?
2. [image: Important] Gives its stockholders a fully informed, un-coerced opportunity to vote to accept the deal?
4. "Vote is only as good as the disclosure"
2. Inform selves of all material information available prior to making decision? Smith v. Van Gorkom
3. But, if overcome BJR, burden shifts so board must show Entire Fairness Standard (Gantler v. Stephens)
3. Fair Price
1. The economic and financial considerations of the proposed merger, including all relevant factors: assets, market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value of a company's stock.
3. Fair Dealing
2. Questions of when a merger transaction was timed, how it was initiated, structured, negotiated, disclosed to the directors, and how the approvals of the directors and the stockholders were obtained. 
2. Includes the duty of candor.
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