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A survey of the legal aspects of international business transactions. Specific topics surveyed include international trade in goods; agency and distributorships; foreign direct investment; protection of intellectual property.
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Chapter 1. Introduction 
1. 4 Levels of IBT / penetration in foreign markets: Import-export, agent/distributor in foreign country, contract manufacturing in foreign country, FDI 
2. Four Categories of Int’l Business: Trade in goods, trade in services, technology transfer, and foreign direct investment
3. Modern Developments: Rise of MNEs, Globalization 
4. Legal Framework for IBTs: Public v. Private Int’l Law; Supranational Law (EU), Uniform Codes, Domestic Law
a. Lex Mercatoria
b. UNCITRAL 
c. UNIDROIT 
d. ICC 
5. Int’l Economic Law: WTO; NAFTA, EU, ASEAN, APEC, Free Trade in Americas, Developing Countries 

Chapter 2. International Sale of Goods (49-164) 
1. Overview of international sales transactions (49-66)  
a. Incoterms FOB, C&F, CIF - standard terms for delivery obligations that parties can incorporate by K. 
i. FOB = Free on Board. Buyer pays for seller’s goods, buyer’s responsibility to get the goods home. “On board” the ship at the port of shipment. Seller has no shipping responsibilities beyond nearest port of shipment
1. *Not a documentary transaction. Seller has no obligation to procure insurance or do anything beyond put the goods on port a ship. 
2. Incoterms (70) 2.2
ii. C&F = Price of FOB plus transport from port of shipment to port of destination (where customer is, or closest port) 
1. 2.4
iii. CIF = Price of C & F plus insurance 
1. Seller must arrange and pay for insurance of the goods 
2. Freight can be collect - Seller can arrange for whatever kind of freight it wants and notify buyer in docs, as long as price is adjusted accordingly. (If collect, carrier bears risk). 
3. Incoterms (74) 2.3
iv. EXW - pick it up, pay for it, and bring it home 
b. Documentary Sales Transactions: Delivery of docs = symbolic delivery of goods. Payment occurs upon delivery of docs to the issuing or confirming bank. Buyer w/ docs has legal control of goods.  Involves 3 different Contracts: 
i. The sales contract (Purchase order = offer. Acknowledgment = acceptance)  Defines parties’ expectations, remedies, etc. 
ii. The letter of credit for payment (chapter 4) 
iii. The bill of lading and contract of affreightment for the transport of goods 
1. Problem 2.1 (See handwritten class notes) 
c. Trade Financing → Bill of Exchange (“Draft”) 
i. Written, dated, and signed commercial instrument involving an unconditional order by a drawer that directs a drawee to pay a certain sum of money to a named payee either on demand (“sight bill”) or by a specified future date (“time bill”). Checks, notes, trade acceptances. 
ii. National laws generally apply to bills of exchange (US - UCC). 
iii. Many countries maintain gov’t sponsored banks to aid domestic companies with exporting products. The US Export-Import Bank finances foreign buyers who buy US products. 
d. Trade Acceptance: If the drawer has sold goods to the drawee, who owes the sale price, the bill is a “trade acceptance”. For int’l sales, the seller will be both the drawer and the payee. Most are time bills. National laws generally apply (in US, UCC applies). Many countries have gov’t sponsored banks to aid with exports (US has the Export-Import Bank) 
e. Letter of Credit. Allows seller to obtain payment from buyer’s bank upon presentation of certain docs detailed in LoC, usually including a bill of lading, a commercial invoice, and an insurance certificate. Bank’s ob to pay always conditional on presentation of certain docs (identified in underlying K). Seller usually only deals with confirming bank in drawing on LoC. 
i. Unconfirmed LOC: Seller must submit docs directly to buyer’s bank (no confirming bank, just an issuing bank) 
ii. Confirmed LOC: (Confirming bank is present) Seller’s bank adds confirmation that it will pay seller under LOC when presented w/ proper docs. Indy ob to pay LOC. Then confirming bank forwards docs to buyer’s bank (issuing bank) for reimbursement. 
iii. “Independence Principle” = requires payment on LOC regardless of nonperformance of underlying sales contract 
f. Bill of Lading = 2 functions. Can be non-negotiable or negotiable. (usually functions as K of affreightment) 
i. 1) Contract of carriage between shipper (seller) and carrier under which carrier (usually ocean vessel) promises to transport goods to a certain destination in exchange for a fee paid by seller to carrier 
ii. 2) AND a document of title / receipt for goods. (can transfer ownership w/out possession) 
iii. Non-negotiable = Carrier delivers goods to person named as the consignee or their agent or designee. Bill names specific person, acts only as record of agreement between parties. Original not required. (Endorsed to “The Shipper” - very bad) 
iv. Negotiable = Carrier must deliver goods only to person in possession of the original negotiable bill properly endorsed. Acts as title to goods. Usually filled out “To Order of Shipper.” 
1. Allows buyer to sell goods before actually receiving them. 
2. Negotiable bill must be used in doc sales transaction.  
v. US Bills of Lading subject to Pomerene Act. Must specify whether negotiable / non-negotiable. 
g. Contract of Affreightment / Carriage = Contract for shipment of goods from seller to buyer. Considered a bailment → transfers possession w/out ownership, doc is evidence of retaining title. Liability governed by COGSA (below). 
2. Interpretation of Commercial Terms (67-82) 
a. Incoterms (67)  = apply only to the duties and obligations of sellers and buyers to a contract of sale for the delivery of tangible goods sold (not other 2 contracts, or to the other rights and obs under sales K not having to do with delivery of goods). Applies in conjunction with CISG.  
b. Usually applies to risk of loss for goods. Risk usually remains w/ seller until delivery obligations to buyer discharged. Risk passes to buyer when goods are delivered into custody of carrier. (Depending on which mode of transport is chosen). Buyers usually procure insurance for that point onwards. (Docs required depend on mode of transport) 
i. Terms divided into groups based on mode of transport. P. 70 
c. UCC - payment against docs. Under CIF or C & F, buyer must make payment against tender of docs, goods may not be demanded or substituted for docs. 
d. Biddell Brothers. Even if ship w/ goods sank, seller can present docs + buyer must pay. (Buyer has insurance so equitable). Payment against docs (doc trans). Seller may tender bill of lading at any reasonable time and has no obligation to defer until goods are inspected. 
i. Problem 2.2 - FOB transaction. Not documentary transaction. Delivery ob - on board the vessel. Buyer nominates the vessel. Once on board, buyer has ownership of goods. 
ii. 2.3 - CIF Transaction (documentary transaction). Seller must submit negotiable bill of lading to buyer. Payment upon delivery of docs. Buyer’s responsibility to procure insurance once shipment loaded on ship. Conformity of goods - buyer must provide specifically for pre-shipment inspection in K, or inspect when get them. 
iii. 2.4. C&F Transaction. Seller arranges for carriage but no ob to procure insurance. Buyer must pay against delivery of docs. 
3. Documents of Title (82-89) 
a. The Julia. What if buyer is buying part of shipment w/ bulk shipment and 1 bill of lading? Bill of lading not made out to buyer (because not divisible). Delivery order is sent by shipper to buyer, who then presents it - like a release. Not a doc of title. Insurances shares can be carved out for bulk shipment. 
i. Problem 2.5 , 2.6 
4. Buyer Inspection Rights 
a. Include a certificate of inspection as one of the docs that’s required in the documentary sale 
5. Contracts of Affreightment, Bills of Lading, and Insurance (89-120) 
a. Contract of Affreightment and Bill of Lading 
i. **Bill of lading usually serves as the contract of affreightment. Big issue is liability by carrier for damage to cargo. Liability regime in all four modes of carriage. Rights and liabilities in a bill of lading need to be consistent w/ legal regime that they trigger. 
ii. Carrier must exercise some degree of care and has obligation to deliver goods at port of arrival on bill of lading, to holder of properly endorsed bill 
iii. For air, rail, or road transport, see textbook. Also if need distinction between NVOCC and VOCC. 
b. Hague-Visby Rules - carriage of goods by sea. 
i. Triggered by bill of lading, not followed by US. Carriers must describe goods, weigh, count, pay attention to external conditions. 
ii. Carrier must exercise due diligence. Liable if haven’t created a seaworthy vessel. Lots of limitations on carrier liability (even if carrier is liable, only $500 per package)  
iii. Carrier Liability Exemptions 
1. If due diligence and ship sinks, no carrier liability 
2. Not responsible for crew, or fire unless actual fault
3. Perils of the sea, etc. 
c. COGSA (p. 95 list of requirements) is the US regime for carrier liability for carriage of goods by sea (contract of affreightment) from when the goods are loaded on board the ship to when they are completely discharged from the ship.
i. Applies to both inbound and outbound trans from US (aggressive assertion of jdx). 
ii. $500 per package liability limitation (to carriers, ocean portion of voyage). 
iii. Can extend COGSA to entire time goods are in shipment. 
1.  Himalaya Clause- extends COGSA coverage to 3P 
2. Responsibility Clause. Extends COGSA to cover entire transport of goods. 
iv. COGSA doesn’t apply to private charter parties.
v. Can’t limit liability for negligence (applicable liability standard). Burden lies w/ shipper to show due care.  
d. Carmack Amendment (US) Different liability regime applies to inland transport portion. Full-value liability on carrier for lost/damaged cargo. Greater protection / recovery. Extent of liability is value established by written declaration of shipper or by written agreement between carrier / shipper. 
i. Norfolk Southern. Shipper negotiated lower level of liability coverage than buyer negotiated for. Carriers have authority to contract w/ subsequent carriers, and negotiate limited liability - but, injured buyer should sue them directly as only party who knew of both arrangements and change in liability. 
ii. The K Line Case - Carmack amendment doesn’t apply to inland segment of overseas import shipment under a single through bill of lading. Only applies to shipments from US ports to ports of foreign countries. Would apply if there was a second bill of lading in US. 
iii. Anvil Knitware - Negligence is applicable liability standard for COGSA, burden on shipper to show due care. Hijacking case. 
iv. Steel Coils - COGSA has a complicated burden shifting procedure. P must show prima facie case - cargo delivered to ship in good condition, unloaded in damaged condition. Carrier has nondelegable duty to make vessel seaworthy. 
1. Problem 2.7-2.8 
6. Marine insurance (121-128) Covers physical damage, loss of goods while in transit. 
a. 3 principles: 
i. Indemnity → compensate for loss/damage to goods, value agreed between insurer and insured. 
ii. Insurable interest → payment only made to party w/ title or risk of loss
iii. Utmost good faith → Parties to insurance K owe full disclosure of all material facts. 
b. Three types - Clause A (all risks), Clause B (interm coverage), Clause C (min coverage). 
i. Even Clause A Insurance may not cover the risk, will never cover everything. Seller is only required to procure minimum insurance. War risk, other risks not covered. 
c. American Nat’l Fire Ins. Loss of market vs. loss of market value. Insurance issues if embargo / political issue. Insurers only had to provide return freight, not cover loss in market value. 
i. Problem 2.9 
7. Export Trade Matters (129-134) 
a. Export Regulation: Exporter of goods from US must submit Shipper’s Export Declaration (SED) to gov’t for each export worth over $2500, must obtain export identification # (EIN)
b. Export Administration Act: 
i. Property based controls: Export controls for goods and tech administered through EAR (Export Admin Regs) 
1. CCL (Commodity Control List) for dual use goods w/ both civ and military app, may not be exported w/out special license 
2. Exports from US to any country, “re-exports” (from 1 foreign country to another), “Deemed exports” (to foreign nat’l living in US). EAR prohibits direct exports and re-exports of certain goods/tech to 3rd country w/out specific authorization 
ii. Person based controls: Office of Foreign Assets Control (OFAC) sanctions, embargos, restrictions, blocking assets of certain foreign gov’ts / people. Jdx over any co or any person related to US, basically. US persons prohibited from facilitating any trans that would be prohibited to US persons. 
c. Antiboycott Laws: Counter Arab League boycott of Israel/ must report any requests to comply w/ foreign boycott 
d. Economic Espionage Act: Theft of trade secrets. Federal law, not state trade secret law 
e. Foreign Corrupt Practices Act (more later): prohibits bribes to foreign officials 
i. Problem 2.10-2.12
8. Import Trade Matters (134-163)  
a. Importer must deal w/ customs laws and regs of importing country and pay a tariff (border tax). Tariff paid by importer/ buyer. Tariff determined by 3 step process: 1) Classification, 2) Valuation, 3) Rules of Origin. 
i. When calculating which country to purchase goods from, see which tariff rates apply to which countries. 
ii. Problem 2.13-2.16
b. Classification (148-154): Harmonized convention. Must identify the 8-digit tariff line in the US tariff schedule applicable to the imported good.  
1. First, look at heading
2. Then, more specific heading
3. If not, ask, what is the essential character? 
4. If not, default rule - latest in order - arbitrary tie breaker. 
ii. US: Uses the HTSUS (Harmonized Tariff Schedule of the US). 
1. General rates: imports from other WTO countries or states contracting to GATT. Most developed countries. NTR (normal trade relations) 
2. Special Rates: Countries with which US has free trade agreement → lower or nonexistent rate than general rate
3. Statutory / Column 2 rates: Old pre-war high rates applied only to pariah nations like Cuba, North Korea, which are subject to add’l trade sanctions. 
iii. North American Processing - Classification is a 2 step process. 1) Q of law - ascertain proper meaning of specific terms in tariff provision. 2) Q of fact - determine whether merchandise comes within description of such terms properly construed. Construe terms according to common and commercial meaning. 
iv. JVC Co. Relative Specificity Test: When goods are prima facie classifiable under two or more headings, court should determine which heading is the most specific, comparing only the language of the headings. Then look to subheadings to find particular classification. 
v. Better Home Plastics - In addition to relative specificity test, can use essential character test 
vi. *If can’t determine origin, look to essential character of the good 
1. Problem 2.17
c. Valuation Issues (154-157): 
i. Ad valorem tariffs: tariffs based on value of imported item, determined according to WTO Valuation Code.   
ii. Test = Transaction value: Based on the price actually paid or payable for the import @ time of exportation (usually determined from invoice price). US uses FOB prices. If transaction value not possible, look at: 1) trans value of identical merchandise, 2) trans value of similar merchandise, 3) deductive value, 4) computed value. 
iii. Century Importers - Transaction value doesn’t include customs duties payable upon importation if duties are identified separately from price actually paid. *Duties must be identified separately and docs marked “duty paid” 
1. Problem 2.18. Must be careful when import is from one company to its affiliate - “transfer value” could be manipulated. 
d. Rules of Origin (158-160): Country of the origin of the goods must be identified. 
i. Subjective Test → Substantial Transformation Test 
1. Applies unless special statutory test in FTA displaces
2. Subst trans takes place when product is transformed into new & diff article having distinctive: 1) name, 2) character, 3) use. 
3. In US, country where last subst trans takes place is country of origin
ii. Objective Tests and Free Trade Areas (NAFTA) 
1. No duties on most goods traveling across nat’l boundaries of members. Each member free to maintain separate tariff system on imports from nonmember countries. 
2. Complex rules of origin to prevent strategic importing 
3. Two tests: Tariff Shift and Regional Value Content 
a. Tariff Shift: Classification specific. If article enters NAFTA country under one HTSUS tariff classification and leaves under a different HTSUS tariff classification, then deemed product of NAFTA country and is duty free. If not, subject to tariffs applicable to imports from original country. 
b. Regional Value Content: Certain percentage of value of product must be attributable to NAFTA country in addition to applicable tariff shift test. Determined by either: 
i. Transaction Value Method: 60% or more of trans value of product attributable to NAFTA country 
ii. Net Cost Method: 50% of net cost of product must be attributable to NAFTA country 
iii. *EU is customs union that maintains common external tariff on goods imported from all nonmember countries 
iv. GSP = benefits certain designated beneficiary developing countries by allowing imports from such countries to enter US duty free. Rules of origin, substantial trans test. Regional value content req = 35% 
v. Zuniga - For US raw materials to be considered materials produced in Mexico, there must be a subst trans of US materials into 1) new and different articles of commerce which become materials produced in Mexico, which then 2) must be substantially transformed into a new and different article of commerce (one ready to be put into stream of commerce) 
1. Problem 2.19 
e. Country of Origin Marking (160-163): Each imported article must be marked with name of country of manufacture in conspicuous place ***when sold to ultimate purchaser. (NAFTA uses tariff shift for country of origin marking). 
i. *Can’t discriminate against foreign products over domestic products. 
f. Bonded Facilities = duty free customs area for storage etc of imported goods. Duty paid only when goods are withdrawn and put into stream of commerce. Must post bond, allows delay in paying duty for 1 year. Useful for re-exporting. Can get bond back, “duty drawback.” 
i. Best Foods - De minimus rule states that products that contain foreign materials that make up less than 7% of the overall value of the good do not need to be marked as articles of foreign origin. *Exception doesn’t apply to agricultural products 
1. Problem 2.20 









Chapter 3. The Sales Contract / CISG (165-224) 
1. International sales contract (165-189) (3-1 to 3-5)
a. Choice of Law (165-167) 
i. Kristinus v. Stern - NY buyer purchased gemstones in Brazil from company with NY office. NY court applied NY choice of law rules - law of jdx having greatest interest in litigation will apply. NY said stronger interests in lit than Brazil, so NY law applies to contract. 
ii. UCC “Imperial Clause”: Allows US court to apply US law in any case where court deems transaction to have appropriate connection to state. 
b. CISG (UN Convention on Contract for International Sale of Goods) (168-187) 
i. Basic Features, Origins of CISG, UNIDROIT Principles (168-171) 
ii. Multilateral convention. Where it applies, it displaces domestic law. (UK NOT contracting state) **Applies ONLY to international sales contracts (for physical, tangible goods)
iii. Supplementary private law. Parties can exclude application of CISG, vary provisions, terms of K will override conflicting CISG terms. 
iv. Part I governs K formation 
v. Part II governs obligations of parties to the K 
vi. Contracting states can exclude application of either part through specific declaration under Article 92. 
vii. CISG does NOT govern: K validity, 3P rights, property rights in goods 
viii. CISG avoids formalities of Anglo-American approach to K law 
ix. Look for little things like under CISG, irrevocable offer can be revoked (unlike US law) 
x. UNIDROIT principles: Int’l restatement of Ks, parties can expressly agree that Ks will be governed by them. Applies to ALL int’l commercial Ks, also when K is governed by lex mercatoria, no solution in domestic law, or international instruments need supplementation/interpretation 
c. Sphere of Application of the CISG: Articles 1-6 (171-182) 
i. Article 1(1)(a) and the Test of Internationality 
1. Article (1) This Convention applies to contracts of sale of goods between parties whose places of business are in different States (“internationality”) 
a. (1)(a) when the states are Contracting States or [both parties POB in contracting states] 
2. If action is brought in a third nation, CISG should apply regardless of whether third nation contracts to CISG or not, and even if choice of law leads to choice of 3P domestic law. Should still apply CISG unless violates basic public policy of forum 
3. Problem 3.1
ii. Article 1(1)(b) When the rules of private international law lead to the application of the law of a Contracting State (choice of law issue) 
1. I.e. at least one party has POB not in a contracting state
2. AND choice of law rules lead to application of law of contracting state
3. AND party from contracting state has not made an Article 95 reservation that 1(b) doesn’t apply (US has, Courts will not apply 1(1)(a) if other state is not a party to the CISG → domestic law will apply)
4. Prime Start v. Maher - explains Article 95 reservation 
a. Problem 3.2. If US and UK case in Germany, US or UK domestic law would apply. 
iii. Article 2b: CISG does not govern stocks, securities, or negotiable instruments (intangible)  
iv. Article 3 - exceptions to when CISG would govern 
1. CISG also does not govern: 1) joint ventures, 2) future purchases, 3) Patents, 4) Ks mainly for supply of labor / services 
v. Article 4: CISG only applies to rights of seller / buyer, does not cover 3P
vi. Article 5: CISG doesn’t apply to liability of seller for death or injury to any person caused by the goods 
vii. Article 6: Parties may opt out of the CISG or change the effect of any of the convention’s provisions (intent of contracting parties, primacy of K)
1. *Contracting State has the right to maintain that its domestic law requires a writing (Art. 12, 96) 
viii. Other issues relating to scope 
1. Amco Ukrservice - CISG does not apply to joint venture agreements or distributorship agreements 
2. UNCITRAL CLOUT Case 131: CISG does cover supporting software because it is “sold”
3.  UNCITRAL CLOUT Case 122 - A report is not a “good” in the sense of the CISG 
a. Problem 3.3, 3.4 
d. Interpreting the CISG: Articles 7-13
i. Gap v. Exclusion
1. Gap: Issue governed by CISG, but on which CISG is silent. Can be filled without any choice of law
a. *Article 7: Gaps must be settled in conformity with general principles of CISG or, in the absence of such principles, through app of domestic law 
2. Exclusion: Issue not governed by CISG, must be governed by some other substantive law. requires choice of law determination.  
ii. Article 9(2): CISG incorporates Incoterms 
iii. Article 10(a): If a party has more than one POB, choose the POB with closest relationship to K and its performance.  
iv. Article 11: No writing requirement (gen rule), oral Ks enforceable against buyer 
v. Article 12: Country’s rule that writing is necessary could apply when State party to CISG makes Article 96 reservation that Article 11 does not apply in any case where one of the parties has a POB in that State (US has weirdly not made an Article 96 reservation) 
vi. GPL Treatment v. Louisiana-Pacific Corp - Must raise issue of CISG governing K before trial. 
vii. Forestal Guarani v. Daros - Read if one party has made Art 96 res and other one has not (gap, see notes on how to proceed) 
1. Problem 3.5 
2. Part II of the CISG: Formation of the Contract,  (189-224) 
a. Part II is subject to Part I, but is independent of Part III. Contracting parties may make an Article 92 Declaration excluding Part II (formation) or Part III (rights and obs of parties) 
b. Article 14-17: Offer, Withdrawal, Revocation (190) 
i. Article 14: Offer. Prereqs for effective offer → 1) whether offeror intended to be bound by offer, 2) Specific offeree, 3) Must be definite (goods, quantity, price) 
ii. Article 15: Withdrawal. Seller has power to withdraw offer any time before it reaches the offeree, even if it purports to be irrevocable 
iii. Article 16: Revocation. Seller may revoke offer after it has reached buyer and become effective offer if revocation reaches buyer before he has dispatched acceptance 
1. Irrevocable if: 1) states fixed time for acceptance, 2) reasonable for offeree to rely on offer being irrevocable, has relied on offer 
iv. Article 17: Termination of Offer. 
1. Problem 3.6 - An offer is terminated if it is rejected, even if it was irrevocable b/c of a stated time period 
2. 3.7
c. Articles 18-22: Acceptance (192) 
i. Article 18: Form of Acceptance 
1. 2 elements to acceptance: 1) Assent to offer, 2) communicating that consent to offeror. Once assent receives offeror, acceptance is effective. Often issues w/ communicating acceptance. 
2. If offeree ships goods, acceptance is effective w/out notice to offeror moment act is performed. 
3. *Silence or inactivity does not constitute acceptance 
ii. Article 19: Acceptance that varies terms of offer. 
1. No battle of the forms - mirror image rule. If reply contains materially altering add’l terms, becomes rejection and counteroffer. If terms are not identical, even if non-material, offeror can object to discrepancy, no K formed. 
2. Last Shot Doctrine. If seller ships goods, constitutes acceptance of counteroffer and buyer’s terms govern. 
3. If need UCC explanation, see p. 200 
iii. Article 20-21: Time allowed for acceptance. 
iv. Article 22: Withdrawal of acceptance. 
v. Filanto v. Chilewich Int’l - K included arbitration provision in many places/ stages of negotiations. Arbitration provision included b/c part failed to object to it and had many chances to do so. 
1. Problem 3.8, 3.9 
d. Articles 23-24: Time when K is concluded  
e. Add’l Differences from US Law: No Statute of frauds, no provision for modification of Ks, no consideration required for K
3. Formation of Complex Sales Contract under CISG (201) 
a. Pratt & Whitney v. Malev- If offers are not sufficiently definite because there are too many undefined variables, no K formed. Open price term under CISG usually does not constitute an offer. ***CISG does not govern validity of K. 
i. Problem 3.10  
4. Performance of the Contract; Payment; Excused Perform; Remedies (206-220) 
a. If Ks are informal and don’t address many specific terms, CISG fills the gap 
i. **Interaction w/ Incoterms. Use of Incoterms doesn’t conflict w/ CISG. Once K is formed, CISG governs. 
b. Delivery by Seller (206) 
i. Article 28: Seller can compel specific performance only if court would do so under its own law in respect to similar contracts of sale not governed by CISG. 
ii. Article 30: Seller must deliver goods, hand over docs relating to goods, transfer property in goods 
iii. Article 31: 1, Hand over goods to first carrier for transmission to the buyer, (c)Place goods at buyer’s disposal at seller’s place…? 
iv. Article 32: Details seller’s obligations where seller is bound to arrange for carriage of goods → parties themselves decide whether to place this burden on seller (which could happen through Incoterms). Article 32 is not applicable in the absence of Incoterms or other specifications unless an obligation can be inferred from the circumstances. 
1. 32(3): Seller provides buyer w/ necessary info to arrange for insurance 
v. Article 33: Seller must deliver goods within reasonable time after conclusion of K (if no fixed time agreed upon)
vi. Article 34: Seller must hand over docs at time / place specified in K  
vii. Problem 3.11 - parties could have supplemented CISG through an explicit agreement incorporating Incoterms. 
c. Conforming Goods (207) 
i. Article 35: Includes seller’s obligations concerning conformity of goods. Goods conform to the K if they are fit for the purpose for which goods of the same description would ordinarily be used. Buyer must prove seller’s breach was fundamental (resulted in such detriment to party that he is substantially deprived of what he is entitled to expect under the K). See below about public regs. 
ii. Article 35(1): Seller must deliver goods which are of the quantity, quality, and description required by the K and which are contained or packaged in the manner required by the K 
iii. 35(2): Except where the parties have agreed otherwise, the goods do not conform with the contract unless they 
1. (a) are fit for the purposes for which goods of the same description would ordinarily be used 
2. (b) are fit for any particular purpose expressly or impliedly made known to the seller at the time of the conclusion of the contract, except where the circumstances show the buyer did not rely, or that it was unreasonable for the buyer to rely, on the seller’s skill and judgment
3. (c) possess the qualities of goods which the seller has held out to the buyer as a sample or model 
4. (d) are contained or packaged in the manner usual for such goods or, where there is no such manner, in a manner adequate to preserve or protect the goods 
iv. 35(3); the seller is at not liable under subparagraphs (a) to (d) of the preceding paragraph for any lack of conformity of the goods if, at the time of the conclusion of the contract, the buyer knew or could not have been unaware of such lack of conformity 
1. US Domestic Law: warranties 
v. Medical Marketing v. Internazionale - conformity of goods. Seller is generally not obligated to supply goods that conform to public laws / regs enforced at buyer’s POB, w/ 3 exceptions: 
1. Public laws/ regs of buyer’s state are identical to seller’s state
2. Buyer informed seller about regulations
3. Seller knew or should have known about regs due to special circs like office in buyer’s state 
vi. BP Oil v. Empresa Estatal - If Incoterms at issue, look to how Incoterm passes title and risk of loss. Goods should be tested for conformity before risk of loss passes to buyer. 
1. Problem 3.12, 
2. 3.13 - Goods are not fit for purpose if not marketable in that country. Seller not liable for lack of conformity of the goods if the buyer knew of the lack of conformity. 
d. Payment by Buyer (212) 
i. Buyer has the obligation to pay against delivery. 
ii. Article 57: Place of payment is seller’s POB unless otherwise specified 
iii. Article 58:  buyer not bound to pay until inspection of goods (buyer generally wants to contract for opportunity to inspect). Buyer has right to inspect unless procedure for delivery doesn’t allow or specified otherwise. Goods handed over against payment of price, unless otherwise specified. Seller defines terms of payment 
iv. Article 67: Risk passes to buyer when goods are handed over to carrier 
v. Unilex (Cour de Cassation 1995) - An offer is sufficiently definite even if the price is revised, if it is revised according to a specific marker. 
1. Problem 3.14, 3.15, 3.16 
e. Excused Performance (214) 
i. Domestic US Courts: frustration, impossibility, force majeure
ii. Article 79: Applies when the parties themselves have not allocated the risk of nonperformance due to unforeseen circumstances. A force majeure clause in the K will supersede Art. 79. Notice must be given in reasonable time about impediment (otherwise seller liable). Increased cost of performance doesn’t justify avoidance. If all 3 elements fulfilled, party excused from performance. Elements: 
1. Failure to perform must be due to impediment beyond control of nonperforming party 
2. The nonperforming party couldn’t be reasonably expected to take impediment into account 
3. Nonperforming party could not overcome impediment 
iii. If seller is excused, buyer cannot sue for damages but is excused from performance /doesn’t have to pay K price. Buyer entitled to restitution 
iv. If buyer is excused, seller cannot sue for damages but doesn’t have to deliver goods 
v. Tsakiroglou v. Noblee Thorl - Sale of nuts. Suez Canal was closed. Only possible route around Cape of Good Hope, adding 7000 miles. Sellers claimed K was cancelled. Court said, no implied term that goods be carried by a particular route, K not frustrated, so sellers in breach. 
1. Problem 3.17. If reasonable notice of impediment given, no damages. If no reasonable notice and higher price, seller liable for higher price difference. 
vi. Performance Delegated to a Third Party. When seller’s failure to perform is due to nonperformance of third party 
1. Article 79(2). Two-step analysis. 1) Is failure of 3P impediment to performance by seller of K? 2) Would 3P be exempt from liability to seller under Article 79(1)? 
2. Unilex (Schiedsgericht der Handelskammer-Hamburg 1996) - Seller refused to deliver goods unless buyer paid all outstanding debts b/c its 3P supplier was undergoing difficulties. Buyer refused, seller sued. Court held buyer entitled to avoid K b/c request for payment inconsistent with K AND nonperformance of 3P was not beyond seller’s control and was at seller’s risk. 
a. Problem 3.18 
5. Remedies (220-224) *Goal of CISG is to attempt to preserve contract between parties 
a. Remedies of the Seller (Articles 61-65) (220) 
i. Article 61: Overview of remedial system 
ii. Article 62: Seller is allowed to compel performance 
iii. Article 63: Seller can extend time for buyer’s performance 
iv. Article 64: Seller can avoid K where: 
1. Buyer has committed fund breach and 
2. Buyer has not paid price / accepted delivery of goods within add’l time period fixed by seller 
v. Article 65: Right of seller under some circs to provide specifications for goods 
1. If buyer fails to make specifications in reasonable time, seller may make specifications within K limits, must inform buyer and give time to alter. 
vi. Article 74: Seller can sue for lost profits 
vii. Article 75: Seller entitled to diff between K price and subs trans
viii. Article 76: If current price is higher than K price, can’t recover. 
ix. Dingxi Longhai v. Becwood - Buyer refused to accept 2 of 4 shipments. Seller recalled and sued for breach. Entitled to monetary relief if buyer breached. 
1. Problem 3.19 - French buyer won’t accept black pens. Buyer didn’t specify pen color, seller made specification, informed buyer and gave time to alter, so seller didn’t breach. 
2. 3.20, 3.21
b. Remedies of the Buyer (222) 
i. Article 45: General overview of remedies available to buyer 
ii. Article 46: Buyer has the right to compel performance
iii. Article 47: Buyer has right to fix an additional time for the seller to perform 
iv. Article 48: Restricted right on the part of the seller to cure defects in performance even after delivery of the goods 
1. The exercise of the seller’s right to cure under Article 48(1) is explicitly made subject to the buyer’s right to avoid the contract under Article 49. 
2. Must be opp to cure unless unreasonable, inconvenient, or uncertain. Doesn’t permanently waive the nonconformity 
3. *If buyer does refuse cure, can’t declare K avoided if could be easily cured and there was offer to cure 
v. Article 49: Buyer has right to avoid the contract and sue for damages
1. If seller has committed fundamental breach or (Art. 25 for breach) 
2. Has failed to deliver the goods within the additional time period fixed by the buyer 
a. Nondelivery vs. delivery of nonconforming goods (prob 3.23) 
vi. Article 50 -52: 
1. Article 50: Delivering nonconforming goods 
2. Article 51: Partial delivery → go to Articles 46-50. 
3. Three special situations
a. Buyer’s right to reduce the price 
b. The applicability of remedies to only part of the goods
c. Deliveries that are early or excessive in quantity
vii. Problem 3.22, 3.23, 3.24, 3.25
c. Anticipatory Breach and Installment Contracts (224) 
i. Article 71 
1. 71(3): Seller is suspending performance b/c apparent buyer is unlikely to be able to perform 
a. Seller must give notice of suspension to buyer, must continue with performance if buyer provides adequate assurance. 
ii. Article 72: Seller can declare K avoided and give reasonable notice to buyer in order to permit them to give adequate assurances 
iii. Article 73: Installment Sale - failure of one party to perform constitutes fund breach w/ respect to that installment. Buyer can declare K void w/ respect to that installment. Can still expect next installment or give new deadline for specific performance. 
iv. “Time is of the essence” clauses 
v. Problem 3.26, 3.27 
















Chapter 4. Letters of Credit (225-281)
1. Letter of Credit Basics (226) 
a. Documentary credit = role of letter of credit in the documentary sale is to provide a mechanism for payment 
i. Letter of credit is a separate undertaking between the buyer (applicant) of goods and its bank (issuing bank) that the bank will pay the seller (beneficiary) against the presentation of certain docs 
1. What the seller needs to do to get paid is defined by the LoC itself (ANY documentary conditions must be stipulated in LoC). Goal - to make it easy for banks to determine if conditions have been met.  
ii. Draft = “Bill of exchange”, unconditional order to make payment to the order of a specific person or the bearer. Beneficiary (drawer or payee)  submits to bank (drawee) in order to “draw” on LoC - either “sight draft” (payable on sight) or “time draft” (with expiration date) 
1. A negotiable draft can be sold to someone else 
iii. Back to Back LoC: Seller w/ 3P supplier can have LoC established to 3P secured by primary LoC
1. Look to prob. 4.6, picture from review sesh 
iv. Issuing Bank: Buyer’s bank - absolute obligation to pay against complying documents 
1. May be liable if wrongfully pays against non-conforming docs
2. Seller could technically bypass confirming bank and demand payment from issuing bank - issuing bank has indy ob to pay 
v. Revocable vs Irrevocable Credit 
1. Revocable: Applicant can terminate at any time
2. Irrevocable: Credit will expire if not exercised within stated period, most modern commercial trans use 
vi. Straight v. Negotiation vs Payment vs Acceptance Credit: 
1. Straight: Credit from issuing bank to named beneficiary ONLY
2. Negotiation: Credit from issuing bank runs to beneficiary and any nominated / authorized bank that negotiates for the credit. Nominated bank purchases draft from beneficiary, is then entitled to demand payment from issuing bank.  (If straight credit, issuing bank under no obligation to purchase from negotiating bank) 
3. Payment: Sight draft payable instantly (5 banking days to pay) 
4. Acceptance: Time draft payable within a stipulated period 
vii. Advising vs. Nominated vs. Confirming Bank 
1. Advising: Issuing bank engages advising bank to notify beneficiary of the credit. Must make reasonable efforts to check authenticity of credit, but no obligation to pay under the credit
2. Nominated: Issuing bank can nominate another bank to pay LoC - no obligation but can if it chooses for a fee 
3. Confirming: Seller bank adds own obligation to pay upon docs in addition to issuing bank’s ob to pay. LoC backed by two banks. If confirming bank properly pays against conforming docs, reimbursed by issuing bank. Can also be the advising / nominating bank  
viii. Transferee vs. Assignee 
1. Transferee: Transferee of credit acquires right to receive all/some payments under credit, to perform obligations of credit, right to enforce payment under credit. Credit must expressly authorize transfer. 
2. Assignee: Right to receive all/some portion of payment under credit after all of the conditions for payment under credit have been satisfied by assignor or some other party (no right to enforce payment). Credit doesn’t need to expressly authorize assignment 
ix. Sources of Law: UCP 600 and UCC Article 5 
x. UCP 600 = Uniform Customs and Practice for Documentary Credits 
1. Parties can incorporate UCP 600 in the letter of credit 
2. Article 1: Rules that apply to any doc credit when the text expressly indicates. Binding on all parties unless expressly modified or excluded by the credit (UCC may be excluded in favor of UCP) 
a. *Most US domestic letters of credit are governed by UCC
b. UCP is completely silent about fraud as defense to payment of LoC, so fraud governed by domestic law (UCC)
b. Standby Letter of credit = used to guarantee the performance of some obligation (discussed later) 
c. Problem 4.1-4.6 
2. Basic Principles of Letter of Credit Law (232) 
a. Independence principle (232) 
i. (UCP 600). The LoC is independent from the underlying sales contract. Banks must pay regardless of breach /nonperformance of sales K. Buyer’s remedy is to sue seller for breach, not withhold payment under LoC. Banks will pay absent an injunction. 
ii. Urquhart Lindsay v. Eastern Bank - LoC cannot be qualified by the contract of sale. Any adjustment must be made by refund to seller, not retention by buyer 
iii. Maurice O’Meara - Bank wrongfully refused to pay b/c goods didn’t comply w/ contract for sale. However, bank should only be concerned with whether docs conform to LoC. 
1. Problem 4.7
b. Strict compliance (241) UCP 600 Article 14
i. Banks must pay against docs that comply with the requirements of the LoC. Compliance is determined on the basis of the docs alone, whether on their face their comply (regardless of conformity of goods) 
ii. Bills of lading must exactly match the letter of credit. If not exactly the same, bank pays at its own risk.    
iii. Purpose - make it easier for banks - red light or green light 
iv. However, do look at seriousness of discrepancies. Bank can give notice of discrepancies (once) and give opp to cure otherwise no payment. Bank may also approach applicant for waiver of discrepancies 
v. UCP Art. 35 - bank assumes no liability for errors arising out of transmissions between customer and bank. If there are issues between transmission, and no further details follow as stated, see prob 4.11. 
vi. J.H. Rayner v. Hambros - If docs are not exactly the same, they do not conform. Banks also have no obligation to know special terms/usages in particular professions. 
1. If the terms are generally accepted, it doesn’t really matter that the bill of lading and letter of credit doesn’t match 
vii. Hanil Bank v. PT. Bank Negara - Small mistake with spelling of seller’s name. Buyer told bank not to pay. Bank can only pay when noncompliance if obvious typographical error. Burden is on beneficiary to inspect LoC for any mistakes. Bank’s task should be almost mechanical 
1. Problem 4.8 - 4.11 
3. Fraud Exception to the Independence Principle / Enjoining the Letter of Credit (253) 
a. Problem of Fraud / Sources of Law / Different types of Innocent Parties
i. Exception to Independence: In some cases, if underlying K is not performed due to fraud, constitutes grounds for nonpayment of LoC. (Sztejn case). Sztejn holding applies when issuing bank discovers fraud before payment, and only fraudulent party (and no innocent 3P) relied on the LoC. (now codified in UCC 5-109) 
ii. **UCC applies to fraud b/c UCP is silent. 
iii. Issue of fraud usually arises when buyer seeks to enjoin issuing bank from paying against fraud docs submitted by seller. 
iv. 2 Categories for Cases Involving Fraud: 
1. Honoring the LoC is demanded by 3Ps who have given value in GF and w/out notice of fraud 
a. Bank must honor presentation even if forgery/material fraud exists
2. All other cases 
a. Bank, in GF, may choose to honor or not honor. 
v. Default rule: If fraud, pay anyway. Bank should always pay if they don’t want to be held liable 
b. Different Types of Innocent Parties
i. If the loss cannot be imposed on wrongdoer, may be imposed on innocent party, but not all innocent parties are treated equally 
ii. Between buyer and 3P, buyer must bear loss b/c they dealt with fraudulent party and brought 3P into contact w/ fraud party. (Buyer would then sue seller for fraud) 
iii. Only the following 3Ps are protected (b/c buyer directly or indirectly brought them into contact with wrongdoer): 
1. Nominated persons
2. Confirmer
3. Holder in due course of a draft drawn under a letter of credit that was taken after acceptance by the issuer
4. Assignee of the issuer or nominated person’s deferred obligation 
iv. 3P not protected if voluntarily chose to deal with wrongdoer 
c. Fraud Cases not involving Innocent Third Parties 
i. If case doesn’t involve protected innocent 3Ps, bank protected if it chooses in GF to honor or not. 
1. Banks usually choose to honor b/c it is less risky and expensive. 
2. If docs are fraudulent, bank entitled to be reimbursed by buyer if it acts in good faith. 
ii. If the buyer has fraudulent seller and a bank intending to pay, the buyer’s recourse is to sue for an injunction against the bank prohibiting payment. 
1. If applicant fails to get injunction, applicant only has recourse against bank if applicant can prove that bank did not act in GF
iii. Mid-America Tire v. PTZ Trading (p. 265, note 3 - UCC def)
1. Material Fraud Exception: If there is material fraud in either the LoC transaction OR the underlying sales transaction, sufficient to warrant injunctive relief. 
2. Materiality = LoC is vehicle for fraud/ fraud that has vitiated the purpose of the transaction 
3. Problem 4.12 
d. Enjoining the Standby Letter of Credit (265) 
i. Standby Letter of Credit / Sources of Law (Also known as “suicide” credit) 
ii. Standby LoC generally used to secure performance of seller of sales K, usually a long term sales K (See 266 for details) 
iii. Seller establishes standby LoC at its own bank in favor of buyer, payable upon submission of declaration by buyer that seller has failed to perform 
iv. Very risky, calls only for pro forma declaration of breach
v. Sources of Law: 
1. UCC Article 5, UCP 600, URDG, UN Convention on Indy Guarantees & Standby LoCs, Int’l Standby Practices 
vi. Issue: Someone calls on standby letter of credit when they aren’t supposed to (usually regime change) 
1. America Bell v. Iran - After Iran revolution, new Iranian gov’t called on standby LoC established by American Bell when it had contracted with previous Iran Imperial Gov’t. Court said bank had to pay standby LoC b/c P had adequate remedy at law.  
a. The demand was conforming b/c it came from the same entity 
b. There was not sufficient evidence yet of fraud in the transaction (K had not yet been repudiated by Iran) 
c. Bank had far more to lose than P if it refused to pay, & P bore risk of transaction 
2. Harris Corp. v. NIRT - Another Iranian revolution case. Here, P succeeded in showing that force majeure terminated K obligations. 
a. Sufficient evidence of fraud in transaction - No fault of P K broke down, Iranian entities had been nationalized. Legal remedy precluded. 
vii. Problem 4.13: If state is the same, change in ruling gov’t or agency name doesn’t matter. Legal successor steps into shoes of contracting party. 
viii. 4.14: If need to give advice about how to minimize risk w/ standby LoC 























Chapter 5. Non-establishment Forms of international business: Agency and Distributorships; Technology Transfer; Contract Manufacturing (283-322 and 322-334) 
1. Non-establishment forms: Seller hires agent, distributor, or contract manufacturer in a foreign market 
a. Allows greater control for US company than direct selling, but less control than establishment forms (FDI, partial or total ownership of foreign business entity) 
b. Two Methods: 
i. Seller can engage sales rep in foreign market 
1. Allows seller to start figuring out how to establish a distribution network in a foreign market 
ii. Seller may then wish to engage in contract manufacturing 
1. Form of licensing in which seller authorizes third party to use IP in order to manufacture its products) 
2. Agency and distributorships (285) 
a. Agent vs. Distributor: (Choice can be mandated by local law) (if advising in exam, look at prob. 5.1) 
1. Party can often consider both models in relation to same entity
2. Limitations of A/D form 
a. The A/D is engaged in other businesses
b. The product is manufactured in the US and needs to be shipped to another country - costs a lot in time and resources 
ii. Independent Foreign Agent: Entity in foreign country that solicits orders for the goods but doesn’t take title to the goods 
1. Risk remains with seller
2. Seller sells directly to buyer, buyer pays seller directly, agent receives commission plus salary 
3. Usually no power to bind seller (depends on local law, seller may give agent power to bind) 
iii. Independent Foreign Distributor: Buys the goods from the seller for resale in the foreign country. 
1. Takes title to the goods and assumes risk 
2. Must arrange for storage of goods. Buyers buy directly from distributor 
3. No power to bind seller 
4. Problem of double taxation - usually resolved by treaties 
b. Control
i. The greater the degree of control, the more likely seller will be subject to liability under laws of foreign nation 
1. If agent becomes considered an employee, tax considerations might start to apply 
2. Seller might become liable for actions of representative 
3. Conduct of the agent / distributor might implicate the seller in illegal activity 
ii. *Seller should include an explicit provision in the agency agreement that prohibits any act that violates the laws of the host nation 
iii. Agency gives seller lots of control over price of goods, buyer
iv. Distributor- seller has less liability, but loses control over price / customer
c. Competition Law Issues
i. A/D wants exclusive rights for a particular territory 
1. An exclusive arrangement may be required by local law 
2. Exclusive agreements involving a distributor may create anti-trust or competition law issues, may also arise if the distributor is prohibited from selling competing or similar products 
d. Termination Issues (see problem 5.4) 
i. Local law protecting agents from being cut out of deals once seller is familiar with local dealings. 
ii. Termination issues should be settled in A/D agreement before it is signed 
1. Termination with cause / termination without cause 
iii. The seller should list reasons that justify termination with cause 
1. Should also provide A/D/ with many opportunities to cure defects in performance
2. Should also provide for contingencies that automatically terminate the agreement 
iv. In a termination without cause, the A/D may have lots of rights against the settler 
v. A/D might be entitled to compensation after termination 
vi. Might be future noncompete issues 
e. IP Issues (see problem 5.3) 
i. Seller must comply w/laws of host nation for local protection for its IP. 
1. Most nations require IP owner to register trademarks, patents, copyrights, and other IP 
ii. The agreement must establish that seller is sole & exclusive owner of IP rights in product and that A/D only has right to obtain sales orders or to sell products under authority of seller 
iii. Other confidential business information needs to be protected by confidentiality obligations 
f. Other Considerations
i. Some countries don’t make same distinctions between agents and independent contractors. 
ii. The parties must reduce their agreement to writing before entering into a business relationship. 
1. Problem 5.1- 5.3
g. Local and Regional Legal Requirements (296) Germany Example
i. German Commercial Code = private law governing A/D
ii. TFEU and related regulations apply to mandatory public law issues of competition law regulation. Supersedes German law if conflict. 
1. German Law, German Statutes Relating to Agency Agreements 
a. Problem 5.4
iii. EU, Treaty on Functioning of EU, Comm. Reg. 330/2010 (p. 303) 
1. TFEU Article 101: EU Competition Law 
a. 101(1) Deals with agreements between undertakings and prohibits: 
i. Collusive conduct
ii. Which may affect trade between member states 
iii. Which may have as its object or effect the prevention, restriction, or distortion of competition within the common market 
b. Article 101(1) doesn’t apply to vertical agreements - only horizontal agreements 
c. Most distributorship agreements are ok under Article 101(3) (if exclusive, must show goods wouldn’t get distributed another way) 
d. Cannot impose indispensable restrictions or totally eliminate the competition 
2. TFEU 
a. Between member states? 
b. Horizontal vs. vertical
i. Vertical = Producer / distributor etc. up and down supply chain 
ii. Horizontal = same level of trade, two entities directly in competition with each other (2 wholesalers, 2 manufacturers) 
c. Exemptions 
i. Market share exemption - doesn’t apply if less than 30% of market supply 
ii. Block exemption (hardcore restriction) 
1. Fail if restrict buyer’s ability to determine sale price / set minimum price 
2. Can’t restrict passive sales (however, vertical co could reserve territories for direct sales) 
3. Can’t have noncompetes of indefinite duration or for longer than 5 years 
4. Can’t fix trading conditions 
iii. P. 304, Article 2, when applies to vertical agreements 
iv. Positive conditions
1. The agreement contributes to the improvement of the production or distribution of goods or to the promotion of technical or economic progress and
2. Allows consumers to receive a fair share of the resulting benefit 
a. Must show compensating benefits that outweigh competitive disadvantages of agreement → customers must get fair share of resulting benefit of exclusive distributorship 
v. Negative conditions 
1. The agreement imposes no restrictions on competition that are not indispensable to obtaining the benefit 
2. The agreement does not create the possibility for the undertaking involved to eliminate competition with respect to a substantial part of the products in question 
d. Article 102 (like Sherman AntiTrust Act)
e. Problem 5.5, 5.6
3. Technology transfer and licensing (307)
a. Tech Transfer in IB, IP and World Econ Devo, IP 
i. Tech = patents, trademarks, copyrights, trade secrets, know-how, valuable business information 
ii. Transfer takes place either through transfer of complete ownership through sale or assignment of the technology or the transfer of limited right such as a licensing agreement 
b. Licensing Agreements
i. Vertical v. Horizontal
1. Vertical = Distribution technique, vertical between firm holding tech and other firm 
2. Horizontal = A firm with certain tech wants to induce another firm with complementary or related tech to enter into a cross-licensing arrangement so that both firms gain access to the other’s tech 
3. Often used between competitors so that a range of tech can be applied to develop new cutting-edge products 
ii. IP among any company’s most valuable property 
iii. Tech transfers of sensitive tech may be subject to nat’l export controls 
c. International IP Legal System (312) 
i. Overview
1. Individual National Legal Systems
a. Most substantive laws that deal with IP rights 
2. International / Regional Treaties 
a. Establish legal standards that members must implement and harmonizing them 
b. Establish principles / procedures regarding treatment of foreign IP rights 
c. Paris Convention, Berne Convention, TRIPS (WTO) 
i. TRIPS provides that patent and trademark protection must be provided by all WTO members
3. IP Rights are generally territorial in nature 
a. In absence of int’l treaty, an IP owner must comply with procedures for obtaining IP rights of every country in which the owner seeks IP protection 
ii. Patents, International Patent Treaties (313)
1. Patent = US - inventions or processes that are novel, useful, and nonobvious, uses examination system (determine whether patent is valid before granting it) 
a. Other countries use the registration system where patent is issued when registered and validity determined if challenged 
2. International Patent Treaties 
a. TRIPS (Paris) = Right of national treatment (Can’t discriminate against foreign patents) 
i. Right of priority in Paris Country for any additional patent applications in other Paris countries for 1 yr
ii. Still need to file in every country where patent protection is desired 
b. Patent Cooperation Treaty - 1 single int’l app which = nat’l app in each member country so designated (eliminates some paperwork for app process) 
c. European Patent Convention - proposed, single European patent
iii. Trademarks, Int’l Trademark Treaties (316)
1. Trademark =  any work, name, symbol, or device, or any combination thereof that is capable of distinguishing goods from those of another (must be distinctive) 
a. US - Lanham Act, “first to use” rule 
b. Trademarks serve origin, guarantee, marketing functions 
c. In many countries, trademark can only be obtained through use or intended use, can remain valid indefinitely as long as it is used 
2. International Trademark Treaties 
a. TRIPS (Paris Convention) - also applies to trademarks
i. Right of national treatment, priority
b. Nice Agreement - single classification system for trademark registration 
c. Madrid Agreement
d. Madrid Protocol - US has joined Madrid Protocol but not Madrid Agreement
i. Any person /entity based in member country can file single app that allows applicant to obtain trademark protection and equivalent of nat’l registration in all Madrid Protocol’s member countries
e. European Community trademark 
f. General Inter-American Convention 
iv. Copyright, Int’l Copyright Treaties (318)
1. Copyright: all original works fixed in tangible medium of expression (originality is met as long as author created work independently and did not copy it from any other source)
a. Fair use doctrine
2. International Copyright Treaties 
a. TRIPS
b. Berne Convention - nat’l treatment principle and min substantive standards of protection 
i. No formal registration reqs - if work receives copyright protection in signatory country, entitled to same copyright protection in every other signatory country that nationals would receive 
ii. Also includes moral rights (not US concept) - ex author has right to prevent others from distorting, mutilating, modifying work, etc. 
iii. Protects computer software 
v. Know-How and Trade Secrets, Int’l Treaties (320) 
1. Know-How = Knowledge that has commercial value 
a. May be entitled to IP protection, otherwise K (confidentiality) and tort protection (unfair competition) 
b. US - may qualify for protection as a trade secret 
i. Uniform Trade Secrets Act
ii. Economic Espionage Act (nat’l security issues) 
2. Int’l Treaties 
a. TRIPS 
4. Patent license agreement (322) 
a. Patent License Agreements
i. Problem 5.7-5.10 talk through the issue of licensing a patent
ii. Notes: 
1. US parent co should keep patent in its own name 
2. Whether patent licensing is allowed - need to calculate market share of the undertakings 
iii. *If licensee improves / invents something on top of licensed patent → grant back clauses
1. Grant back (licensor gets benefit of inventions created by licensee w/ licensor's tech). 
2. Hard grant backs not permitted (Article 4). Causes agreement to be void. 
3. Soft grant back - Licensees are always allowed to innovate on the patent. Licensee grants licensor perpetual royalty-free license to invention. Gives licensee ownership, but gives licensor access to invention that has grown on its own patent. 
4. p. 106 of detailed outline
iv. License vs. assignment 
b.  EU Comm Reg 316/2014 - applies to tech transfer agreements, including patent and know-how licenses. Commission can withdraw benefit of exemption for tech transfer agreement if it results in specified anticompetitive effects 

























Chapter 6. Foreign Direct Investment (349-457). 
1. Overview (see prob. 6.1 if advising about FDI) 
a. FDI = An investment that is made to acquire a lasting interest in an enterprise operating in a foreign economy
i. B/c direct (vs passive) investment → managerial direction 
b. Major long-term commitment of capital and other resources such as time, etc. 
c. Host Nation vs. Host Country
i. Host Nation: Territory in which the FDI is conducted
ii. Host Country: Country from which FDI is managed/ controlled 
d. Greenfield Investment v. Acquisition
i. Greenfield Investment: foreign investor comes to host country, builds presence from scratch
ii. Acquisition: foreign company takes domestic firm & acquires it 
2. Incentives for Greenfield investment 
a.  Market Penetration: Company might need higher degree of market penetration than non-establishment forms provide. Must check host nation for: 
i. Supply chain logistics, reliable transportation / communications, infrastructures that support manufacturing facilities 
b. Management & Control: Company might want greater management and control over the foreign market 
i. More incentives, more targeted marketing strategies, more secure to market proprietary trademarks / brands itself 
c. IP: Company may be reluctant to license IP to foreign entities since it can be a company’s most valuable business assets, may wish to forgo licensing altogether 
d. R&D abroad: Process with several stages
i. Company may apply US marketing strategies first, then create advertising specifically for foreign market 
ii. May make technical adjustments to product, adjust for national quality standards and approval procedures
iii. Focus on innovations for that foreign market, establish R&D facility 
e. Global Competition: Increasing global competition for companies. Early entry into a market can provide a big advantage. Developing countries may give preferential treatment to early entry companies 
3. Incentives for Acquisition 
a. M&A: Company can also acquire existing foreign company 
i. Advantages: immediate foreign market penetration, and economies of scale
ii. Issues: Foreign countries may have defensive strategies, legal restrictions on cross-border M&A, national security questioning 
iii. Must negotiate stock purchase agreement: 1) foreign subsidiary of purchasing company, 2) foreign subsidiary as holding company, 3) triangular merger (depending on tax considerations, business / legal environments) 
4. Role of FDI in Econ Devo
a. Recent Growth
i. FDI is growing at an unprecedented rate (⅓ of world GDP) 
ii. Investment mainly takes place among advanced industrialized countries 
iii. Strongly oriented towards services, utilities, transport, telecommunication
b. Role in Econ Devo 
i. Fastest route to economic growth 
ii. FDI investment is stable, long-term, plays important role in tech transfer 
c. Problem 6.1 
5. Int’l Investment Law (357) 
a. No general treaty regulating FDI within WTO - has to occur at regional/bilateral level 
b. Traditional Framework for Protecting FDI: the ICJ (357) 
i. ICJ is very ineffective b/c only states have standing to appear before ICJ 
ii. Traditionally related to human rights law - legal protection for aliens 
1. Legal fiction: by treating an alien badly, host state offends alien’s state of nationality → private parties must have interests represented by their gov’ts 
2. States can do what they wish with respect to domestic investments 
iii. Cases show ineffectuality of ICJ 
iv. Anglo-Iranian Oil Company -  Dispute between BP and Iranian gov’t after it nationalized the oil industry. ICJ granted BP interim relief, but Iran said ICJ didn’t have jdx b/c agreement between BP and old Iranian gov’t was a private contract subject to Iranian domestic law (not a treaty subject to int’l law). 
v. Barcelona Traction - BT was holding co incorporated in Canada, utilities in Spain. Most of the shares held by Belgians. BT judged bankrupt in Spain, new shares issued to Spanish interests. ICJ didn’t have jdx b/c Belgium had no standing to sue Spain. Belgium was not seat of incorp or site of business opps. States don’t have rights to represent SHs of foreign co. 
vi. Elettronica Sicula - Raytheon had wholly-owned subsidiary in Italy that it shut down. Italian town took over plant. 10 yrs of fruitless litigation in Italy. ICJ held could not resolve “creeping nationalization” of plant b/c not possible to determine whether plant loss was caused by Italian gov’t or subsidiary’s bad financial decisions. 
c. State Responsibility towards Foreign Investors
i. Hull Formula: US view. No gov’t is entitled to expropriate private property, for whatever purpose, without payment of prompt, effective, and adequate compensation 
ii. Calvo Doctrine: Developing and socialist countries. Sovereign nation has a right to nationalize property b/c it has a social welfare function. No need for prompt or prior compensation
d. Multilateral and Bilateral Treaties (362) 
i. Bilateral Investment Treaties
1. Legally binding agreement that will provide legal protection for investors / investments in partner country (traditionally a developing country) 
2. Usually national / most favored nation treatment 
3. Clear limits of expropriation, compensation requirements
4. Rapid transfer of funds, market exchange rate, disputes subject to compulsory int’l arbitration, no performance or hiring requirements 
ii. FTAs and Customs Unions contain protections for FDI (see page 364 if needed) 
iii. ICSID Convention
1. Compulsory arbitration where private investor can bring an arbitration action directly against host gov’t over “any legal dispute arising directly out of an investment” 
2. ICSID is a facility that hosts arbitration - legal authority derived from legal instruments that nominate it as the seat of resolution 
3. Salini Test for Jdx: What constitutes an investment (p. 365). 
4. ICSID arbitration awards are not appealable, but annulment may be requested through application to Secretary General 
a. Very narrow grounds for annulment - procedural issues with tribunal or corruption (p. 366) 
b. Cannot be set aside by appeal to a national court 
c. Very high enforcement rate 
5. States are responsible for acts of political subdivisions (like province, city etc)
iv. MIGA - Multilateral Investment Guarantee Agency. Insurance against investment risks. 
v. Cases
1. Lanco v. Argentine Republic - Dispute between Argentina and US. Argentine-US Bilateral Treaty which includes agreement to submission to ICSID arbitration. ICSID determined it had both personal and smj over the dispute. 
2. Wena Hotels v. Egypt - Hotel co filed against Egypt for attacks and harassment. Egypt insisted that foreign investors chanel their investment in Wena through a locally incorporated co, then argued that the dispute was domestic and not subject to ICSID arbitration. However, ICSID has a provision to deal with this situation, and had jdx. 
3. LG&E v. Argentine Republic - After extreme civil unrest in Argentina, US gas distribution cos lost their investments. Argentina not liable for damages suffered as a result of extreme measures taken during the state of necessity. But liable for subsequent damages after state of necessity ended. 
a. Problem 6.2 
e. Regional Trade Agreements: NAFTA (387) 
i. NAFTA Chap. 11 provides a special regime to facilitate investment
1. National and Most Favored Nation Treatment (better of whichever)
2. Minimum standards of treatment: fair & equitable, full protection and security, non-discriminatory treatment 
3. No performance requirements imposed (although applicable health, safety, environmental regulations apply) 
4. Expropriation can only take place for: public purpose, non-discriminatory basis, due process of law, w/ compensation
5. Compensation paid immediately, based on FMV 
6. Investor may choose arbitration under UNCITRAL or ICSID rules
ii. Feldman v. Mexico - Denial of tax rebates to cigarette reseller did not constitute expropriation b/c gov’t allowed to change laws, regulations. 
1. However, couldn’t be discriminated against as a foreign company. Had to be treated the same as domestically owned resellers. Sufficient to show less favorable treatment for foreign investor than domestic investors in like circumstances. 
iii. Problem 6.3 
f. Investment and the WTO (Multilateral treaties) 
i. Lack of multilateral treaty dealing with investments. Do have: 
1. GATT (General Agreement on Tariffs and Trade)
2. TRIPS 
3. GATS (General Agreement on Trade in Services 
ii. WTO Agreements relating directly to FDI 
1. TRIMS (WTO Agreement on Trade-Related Investment Measures) 
2. GATS 
6. Foreign Corrupt Practices Act 1-2. (387-405 and 405-423) 
a. Overview of FCPA (401) 
i. Two sets of obligations: 
1. Antibribery provisions
a. Proscribes making improper payments to foreign gov’t officials and certain other persons 
b. Exception for grease payments
c. Also doesn’t apply to payments to private citizens 
2. Books and records provisions 
a. Applies only to entities qualified as issuers under Securities Exchange Act of 1934. Issuers must keep accurate records. 
ii. Elements of FCPA Antibribery Provisions: see p. 402, 404, notes  
1. Issuers, domestic concerns, and any person 
2. From making use of interstate commerce 
3. Corruptly 
4. In furtherance of an offer or payment of anything of value 
5. To a foreign official, foreign political party, or candidate for political office
6. For the purpose of influencing any act of that foreign official in violation of the duty of that official or to secure any improper advantage in order to obtain or retain business 
iii. OECD Bribery Convention
1. Contracting states must enact domestic criminal laws that prohibit bribes to foreign officials (with slightly different specifications) 
iv. Problem 6.4-6.6
b. Basic Issues Under the FCPA (405) 
i. US v. Kay - FCPA intended to apply broadly to payments intended in any way to assist the payor in obtaining or retaining business, includes bribes for reduced customs and tax liability 
1. Must be actual cause and effect nexus between reduced taxes and obtaining or retaining identified business opportunities 
ii. Schreiber - Lawyer committed malpractice by advising company that it could have its foreign subsidiary make a bribe payment without being liable in US. Lawyer breached FDOC. 
iii. US v. Kozeny - Individual may be prosecuted under FCPA for payment that violates foreign law, even if the individual is relieved of criminal responsibility by a provision of the foreign law
c. FINSA: US Foreign Investment & Nat’l Security Act of 2007 
i. Sometimes foreign acquistions, mergers, takeovers of US companies trigger nat’l security concerns - gov’t may prohibit or require changes in FDI if they result in foreign control of any critical infrastructure. 
d. Problem 6.7, 6.8 
7. EU Foreign Direct Investment. (423) 
a. Conceptual Outline / Checklist of FDI Issues (423) 
i. More advice about how to establish FDI, 423, 424 
ii. Minimal capital requirements in most EU countries 
b. FDI in the EU 
i. Advantages of EU: 
1. Developed legal system, relatively few laws governing FDI, super-national level of gov’t on top of national legal systems 
2. EU - 24% of world GDP 
3. Single internal market
4. Four Freedoms  
5. TFEU 
ii. EU Single Internal Market  (problem 6.9) 
1. Single internal market gives access to all 28 member countries 
2. Common external tariff, with free internal flow of goods 
3. Member states can’t impose “non-tariff barriers” 
4. However, member states can regulate until EU puts in place a regulation that occupies the field 
5. One state cannot deny entry to products that would have lawful entry to other member states unless Article 36 exception is available (public policy etc) 
6. Prohibition on quantitative restrictions between member states 
iii. Four Freedoms 
1. Free movement of goods, services, capital, persons 
iv. IP Protection in EU (427)
1. Cassis de Dijon - France wanted to maintain a quantitative restriction, had to show that it does not fall within Article 34 prohibition or that it falls within Article 36 exception 
2. Centros v. Erhvervs - Allowed to freely establish a company in another member state as a shell in order to evade minimal capital requirements, and then set up branch office in company they actually want to do business in. Must be more facts to prove abuse or fraud. 
a. Problem 6.9, 610
v. Establishment in EU (433) 
1. Company Establishment in 3 EU Legal Systems: UK, France, and Germany 
a. Considerations about type of business entity, which member state is best place to do business 
b. If get this type of problem, look at 6.11 
c. Explains differences between UK, France, Germany 
2. Employee Co-Determination in Management Issues in FR, GR
a. Consider employee determination rights in various companies 
3. Problem 6.11 
vi. EU Competition Law Affecting FDI (439) 
1. EU prohibits anticompetitive conduct / practices that disrupt common market. Prohibits certain types of horizontal / vertical agreements that restrict or adversely affect trade between member states. Prohibits abuse of a dominant position and mergers that concentrate power between undertakings. 
2. Abuse of Dominant Position 
a. Types of abuse 
i. Directly / indirectly imposing unfair purchase or selling prices
ii. Limiting production, markets to detriment of consumers
iii. Placing other trading parties at a competitive disadvantage
iv. Making other parties accept contracts with supplementary obligations that have nothing to do with the original contracts 
v. *Can be either exploitative or anticompetitive 
vi. No cause connection need be shown
b. Elements: see p. 440, prob. 6.12
i. Dominance (factors) Can only be found by: 
1. Defining relevant market 
a. Product
b. Geographical area
c. Temporal aspect of market 
3. United Brands - UBC abused om position in banana market by restricting competition, controlling distributors, and calculating selling prices differently in different member states 
4. Microsoft - abused dom position by refusing to supply competitors w/ info that would allow them to make products that competing with Microsoft products. Microsoft argued, trade secret. Compromise where competitors could get info if paid large fee. 
a. Problem 6.12
5. Merger Control 
a. EU Comm. Reg. 802/2004 applies simplified procedures when small mergers: 
i. Trans where parties’ combined market shares are below 20% for horizontal overlaps and below 30% for vertical relationships 
ii. Joint ventures that have no or de minimus actual or foreseen activities within European Economic Area 
iii. Horizontal mergers that lead to only small increments in market shares 
b. EC Merger Regulation 
i. M&As can sometimes be considered abuse of dom position 
ii. M&A activity involving large enterprises must notify the Commission in advance and submit to special standards and scrutiny ( IF M&A creates a concentration with a Community dimension. See p. 451 for info). 
iii. M&A cannot be carried out until the Commission finds it is compatible with the common market.  Commission has authority to dissolve the concentration or place conditions on completion 
c. Tetra Laval - Analysis of merger and whether it would create a monopoly. The merger might lead to reduction in competition but that doesn’t mean reducing competition was point of merger. 
6. Extraterritorial Application of EU Competition Law 
a. EU has extraterritorial jdx over US companies if they do business in the EU 






























Chapter 7. Protecting Intellectual Property Rights (525-553)
1. Commercial Piracy 
a. Overview 
i. Unauthorized copying of copyrights, trademarks, patents, & trade secrets 
ii. IP usually belongs to developed countries, and many developing countries don’t have tradition of recognizing IP property rights in ind’ls
iii. One product may involve different types of piracy. If so, IP owners usually assert a trademark claim because of issues of proof 
iv. Method for determining level of piracy. Calculate how much product there is in a given market. Difference between the amount of total product and the amount of legitimate product shipped by the MNE = amount of counterfeits on the market. 
v. Method of determining losses. Estimate of amount of counterfeit and pirated products that exist in any given market, MNEs then claim that the amount of pirated products valued at the retail price of the genuine product represents their losses. 
b. Rise in Commercial Piracy 
i. Global trade in counterfeit goods costs trillions each year 
ii. Factors in rise of CP
1. Access to Materials and Technology 
2. Increasing importance of trademark and brands 
3. Technology Transfer through FDI
iii. Problem 7.1
c. Categories of Commercial Piracy 
i. Copyright Piracy (529): unauthorized copying /exact duplication of a copyrighted work 
1. Worst copyright piracy problems in the area of business and entertainment software 
2. China has the worst problem by both metrics of losses and amount of trademark counterfeits.
ii. Trademark Counterfeiting (532): unauthorized act by one party of producing and passing off exact duplicates of authentic products with trademarks owned by another party 
1. Serious issue of consumer deception 
2. Requires participation of criminal organizations with considerable size and resources in order to coordinate the manufacture, export, import, distribution, and sale of counterfeit goods in international markets. 
3. Low-involvement products: Products that are worn such as clothing, shoes, watches - knowingly purchase counterfeits 
4. High-involvement products: Products ingested or put on body/hair - counterfeits not knowingly purchased 
5. US Law - Trademark Counterfeiting Act / ordinary trademark law 
iii. Patent Infringements (534): Unauthorized copying of a registered patent
1. Determining whether a patent has been infringed can involve detailed scientific and technical analysis 
2. Public health dimension with pharmaceuticals → raises complex public policy issues 
d. Counterfeiting and Commercial Piracy in China (537) 
i. Counterfeiting is a huge part of China’s economy, and now supports entire local economies. A crackdown on counterfeiting would result in a shutdown of the local economy so counterfeiting is heavily defended at local levels. Usually involves organized crime. 
ii. If need to calculate amount of piracy, see prob. 7.2  
iii. Problems 7.2 - 7.5 
e. Role of Organized Crime / Local Protectionism in Counterfeiting (543) 
i. Criminal organizations play a significant role in manufacturing counterfeit goods, while local governments are involved in the distribution side 
ii. Wholesale markets in China 
iii. US Counterfeit Measures 
1. RICO - Racketeer Influenced and Corrupt Organizations Act 
2. Trademark Counterfeiting Act 
3. Anti-smuggling statute 
4. Money laundering laws 
5. Civil remedies available 
6. Watch lists 
2. TRIPS and Protection of IP Rights (553) 
a. IP, TRIPS, and the WTO (553)
i. Each WTO member must enact domestic IP legislation that complies with minimum standards established by TRIPS, including laws directed against commercial piracy, and specific enforcement obligations.  
ii. Issues with conflicting social values - Developing countries are being asked to implant Western-style IP laws to societies with different cultural traditions and social institutions 
b. Enforcement Obligations under TRIPS against Commercial Piracy (555) 
i. General Enforcement Obligations
1. Article 41, 45, 51, 61 (p. 555) 
2. US law. US Customs will seize counterfeit goods at ports of entry 
a. Customs also authorized to detain goods that infringe a registered US trademark or registered US copyright where the owner has recorded the copyright with Customs
b. Patent holders must obtain an exclusion order before Int’l Trade Commission, and bring an action and present evidence at an adversary hearing
ii. Provisional Measures
1. US Law: P can appear ex parte and apply for a seizure order of counterfeit, pirated, or infringing goods and a TRO against a suspected offender 
a. Preliminary injunction, Permanent injunction 
b. Must maintain the element of surprise against the counterfeiter 
2. Article 50 of TRIPS requires similar enforcement measures in other countries
3. See Problem 7.6 
c. TRIPS and the Access to Medicines Debate (558) 
i. Conflict between developed country patents for medicines and less developed countries refusing to enforce those patents. TRIPS includes patent protection for pharmaceuticals. 
ii. Article 31. In certain cases, host countries should be able to override a patent without having to obtain the consent of the patent holder for reasons of public health (national emergency) 
1. “Compulsory license” - exception to ordinary patent right 
2. Permit someone else to practice the patent in that territory 
3. Specific procedural and evidentiary requirements for the issuing of a compulsory license 
iii. See Problem 7.7 if question comes up 
d. TRIPS and the Biopiracy Debate (564) 
i. Appropriation of traditional indigenous medical knowledge without appropriate compensation 
ii. Issues: Traditional knowledge (TK) does not qualify for patent protection under TRIPS standards 
1. Not considered “novel” because the patented aspect is the purified material, which is not found in nature 
2. The knowledge is public knowledge
iii. “Sui generis patentability”
iv. See Problem 7.8, 7.9 
3. Gray Market Goods and Parallel Imports 
a. Gray Market Goods under US Law (568) 
i. Gray market good = unauthorized distribution of genuine goods at lower price 
1. Can still represent a sale to the trademark owner 
2. Almost always arise in situations where there is a discrepancy between the price of goods in two markets (often b/c of currency exchange rates) 
3. Might be more of a demand for a product in one country 
4. IP owner using IP rights to restrict own stuff to keep prices high 
ii. Parallel import = unauthorized channel of importation of genuine goods 
b. US law treats gray market goods differently depending on whether copyright, trademark, patent 
c. Trademark 
i. Gray-Market Situations - need to figure out which situation applies. (see K-Mart case notes) 
1. US Owner of Foreign Trademark - US co. purchases US rights to foreign trademark from foreign co B, which then imports goods into US, creating gray market for goods that compete with A’s products. 
2. Affiliated companies under Common Ownership 
a. A is US subsidiary of foreign parent co / owner B
i. A’s goods are imported into US by B or 3P who has purchased goods overseas from B. 
b. A is US parent company, has established B in foreign country. 
i. Goods manufactured abroad by B to import into US, purchased abroad by 3P who imports them into US
3. Licensed manufacturing abroad 
a. US co licenses manufacture of products abroad to foreign co B, who then imports goods into US or sells products to 3P distributor who imports them 
ii. Legislation - Katzel case. Sec. 526 of Tariff Act. Not worded very clearly, Customs had to pass agency regs to interpret. 
1. Prohibits importation into US of “merchandise of foreign manufacture if such merchandise bears a trademark owned by a citizen or corporation of the US unless written consent from the trademark owner” 
2. Customs 2 exceptions to this rule: (See prob 7.10) 
a. Common control between producer and trademark holder 
b. Authorized use - foreigner authorized to make the goods 
i. ***Struck down in K-mart Case 
iii. K-Mart - Older genuine good exclusion act. 
1. OK to exempt goods that are manufactured abroad by the “same person” who holds the US trademark or by a person who is subject to common control with the US trademark holder (2a and 2b) 
2. A domestic trademark holder can prohibit the importation of goods made by an independent foreign manufacturer where the domestic trademark holder has authorized the foreign manufacturer to use the trademark. (3) 
3. Chevron Doctrine.
a. When a statute has a clear meaning, the courts are bound to effect that clear meaning. When an agency departs from a clear meaning, the courts must correct the agency 
b. When the statute is ambiguous, the court must defer to the interpretation of the statute given by the agency so long as it is reasonable 
iv. Lever Brothers - Lanham Act. Cannot import physically different foreign goods bearing a trademark identical to a valid US trademark, regardless of the trademark’s genuine character abroad or affiliation between the producing firms. [2(a)]
1. Case 2(a): MNE Unilever (Anglo-Dutch). Lever Bros is US affiliate. Recognized brand (Sunlight) in US and UK. UK version is different from US version, being sold more cheaply. Under Tariff Act, can’t keep the foreign goods out. So argument made under Lanham Act. 
a. “Article of imported manufacture” 
b. This UK product simulates the US product - consumer confusion 
c. If parallel imported product simulates American product, may be kept out under Lanham Act (Despite Tariff Act restrictions) 
v. [bookmark: _GoBack]Current Customs Service Regulations 
1. Restricted gray market articles = foreign made articles bearing a genuine trademark or trade name identical with or substantially indistinguishable from one owned and recorded by a citizen of the US or US corp and imported without authorization of US owner 
2. Includes goods bearing genuine trademark or trade name which is: 
a. Independent licensee - applied by a licensee independent of the US owner 
b. Foreign owner - applied under the authority of a foreign trademark or trade name owner other than the US owner, a parent or subsidiary of the US company, or a party otherwise subject to common ownership or control with the US owner, from whom the US owner acquired domestic title 
c. Lever-rule - applied by the US owner or their parent or subsidiary or party otherwise subject to common control to goods physically and materially different from the articles authorized by the US trademark owner 
3. Physically and materially different goods must have a conspicuous and legible label stating that it is not authorized by the trademark owner for importation 
d. Copyright 
i. US Copyright Holders have importation rights 
1. Importation without authorization of copyright holder is an infringement of exclusive right to distribute  (exception: first sale doctrine) Contradictory. 
2. “Made under this title” - Kitsaeng successfully argues not geographic limitation. 
ii. Quality King - The first sale doctrine is applicable to imported copies. After the first sale of a copyrighted item, any subsequent purchaser may sell that item however they want. 
1. L’Anza can’t use trademark rights because it produced the goods itself - “round trip” story 
iii. Kirtsaeng - Yes, the first sale doctrine applies to copies of a copyrighted work lawfully made abroad. P could purchase a textbook lawfully manufactured and sold abroad and import it and sell it in the US. “Direct import” situation 
1. Problem 7.10, 7.11 
e. Patents 
i. Principle of national exhaustion 
1. Only those patented products first sold in the US and then shipped abroad in a second sale can be imported into the US without permission of the patent owner 
2. Patented goods first sold abroad can be barred from importation by the US patent owner 
3. However must be hearing before the ITC 


















Chapter 8: Dispute Resolution (587-668)
1. International Dispute Settlement Overview (587) 
a. Choice of Forum 
i. Plaintiff: If US co is a P, preference to bring action in a US fed or state court. Inconvenient for foreign D 
ii. Defendant: If US co is D, might prefer for lit in foreign co if it has weaker legal and enforcement systems 
iii. Multiple Proceedings in different countries → US courts must decide whether to defer to foreign courts by dismissing or staying US action 
1. International comity, forum non conveniens, “antisuit” injunctions
iv. US Co usually has clear choice of forum 
b. Choice of Law - what law governs the transaction? 
i. Usually 3 possible sources of law 
1. Domestic law of P’s nation 
2. Domestic law of D’s nation 
3. International treaty law 
c. Jurisdiction 
i. Plaintiff: choice of forum depends on if tribunal can assert jdx over D
ii. Whether US court can assert jdx over foreign D depends on whether D has minimum contacts with US 
iii. Jdx over affiliated entities has special doctrines 
d. Sovereign Immunity 
i. Even if court has jdx over foreign sovereign D, may not have subject matter jdx to hear dispute. 
ii. Foreign sovereign parties can be: 1) foreign gov’t entities acting in commercial capacity, 2) state-owned companies w/ mix of public and private interests 
iii. US Foreign Sovereign Immunities Act: 
1. If the entity is qualified for immunity under the FSIA, then US courts don’t have jdx unless one of the exceptions to the FSIA applies 
2. Courts may also wish to decline jdx for public policy reasons
e. Act of State Doctrine 
i. Supreme Court holding: US courts are precluded from examining the acts of foreign sovereigns within their own territories
f. Resolving Preliminary Issues by Agreement 
i. Parties often agree on the resolution of certain issues before a dispute arises by agreeing in the contract to: 
1. Forum selection clause
2. Choice of law clause
3. Consent to jdx 
g. Dispute Resolution Other Than Litigation 
i. Alternative Dispute Resolution (ADR) can be chosen by agreement at any time, even after a dispute has arisen 
ii. 3 options: (see policy reasons, 592) 
1. Mediation: Impartial third party seeks to reconcile parties’ positions and suggest solutions
2. Conciliation: More formal than mediation but still not binding. Conciliator hears evidence, perhaps conducts an investigation, makes findings of fact and law, and gives a proposed solutions 
3. Arbitration: Private, voluntary dispute resolution process that is final and binding on the parties
h. Other Issues 
2. International arbitration (593)
a. Choosing Arbitration 
i. Private, non-transparent, not subject to appeal, can be easier to enforce
ii. New York Convention (Convention on Recognition & Enforcement of Foreign Arbitral Awards) 
1. Convention applies to 2 categories of arbitral award: 
a. An arbitral award “made in the territory of a State other than the State where the recognition and enforcement of such awards are sought” 
b. An arbitral award “not considered as domestic awards in the State where their recognition and enforcement are sought 
2. Arbitration is legally binding in US under Federal Arbitration Act 
a. Chapter 1: “Domestic FAA” authorizes enforcement of arbitration agreements in domestic and foreign commerce
b. Chapter 2: Convention Act → Implements the New York Convention 
c. Chapter 3: Panama Convention Act → Implements another arbitration convention (Inter-American Convention on International Commercial Arbitration) 
iii. Int’l Commercial Arbitration in US Courts (594) 
1. Enforcement of the Award. Article 3 requires Contracting State to recognize arbitral award under Article I as binding 
a. Must be enforced under procedural rules of territory where the award is relied upon, under Convention’s conditions
b. The enforcement conditions must not be substantially more onerous than conditions for enforcing domestic award 
i. US made reciprocity declaration 
2. The Arbitration Agreement 
a. Article II: Each contracting state shall recognize an agreement in writing under which the parties undertake to submit to arbitration 
b. Contracting State can elect to apply the Convention only to differences arising out of commercial legal relationships (US did) 
c. Convention does not impose territorial or non-domestic restrictions on agreement to arbitrate 
d. Reciprocity declaration applies only to the arbitration award and not to the arbitration agreement 
3. See 11.9 notes on arbitration for the following: 
a. Section 202 of Convention Act
b. Convention Act and Federal Courts
c. Authorization to Compel Arbitration 
d. Recognition and Enforcement of an Arbitral Award 
b. Vacating Arbitration Awards (597)  
c. Negotiating and Structuring Int’l Arbitration Transactions
i. Drafting the Arbitration Clause 
ii. Arbitration forum and procedure 
iii. Scope of Arbitration 
iv. Place of Arbitration / Applicable Law 
v. Using Model Arbitration Clauses, 
vi. Practical Matters 
d. Enforcing the Agreement to Arbitrate (601) 
i. Mitsubishi v. Soler Chrysler-Plymouth 
1. Two-step inquiry 
a. Determining whether the parties’ agreement to arbitrate reached the statutory issues
b. Upon finding it did, considered whether legal constraints external to the parties’ agreement foreclosed the arbitration of those claims 
c. *Not sufficient to argue that the forum will be inadequate or unfair without particularized facts or that the subject matter is complex 
2. Problem 8.1. Choice of forum clauses have been upheld in arbitration. US courts can have jdx over subsidiaries of foreign cos. 
3. Forum Selection clauses can have positive or concessionary effect 
4. Possible to have a forum in one country and apply the law of another country. Expectation for judge to be apply to apply foreign law. 
e. Judicial Review and Enforcement of the Award (607) 
i. Polytek v. Jacobson - A US court must confirm an arbitration award unless one of four grounds is present.
1. No agreement in writing to arbitrate subject of dispute
2. Agreement does not provide for arbitration in the territory of the signatory of the Convention 
3. Agreement does not arise out of commercial legal relationship
4. Party to the agreement is not an American citizen, or the commercial relationship does not have some reasonable relation with one or more foreign states. 
ii. Challenging enforcement of an award: 
1. Challenging party under incapacity at time agreement was made
2. Arbitration agreement not valid under law to which parties have subjected it, or under law of country where award was made
3. Party not given proper notice of proceeding
4. Award concerned issue which didn’t fall within arbitration agreement 
5. Arbitration panel invalid 
6. Award has not yet become final 
iii. Stolt-Nielsen v. AnimalFeeds - Award not valid if made “in manifest disregard of law” 
1. Three factors: 
a. Whether the law that was allegedly ignored was clear and in fact explicitly applicable to the matter before the arbitrators 
b. Once it is determined that the law is clear and plainly applicable, the court must find that the law was in fact improperly applied, leading to an erroneous outcome 
c. Then the court looks at the subjective element - the knowledge actually possessed by the arbitrators 
2. A party may not be compelled under the FAA to submit to class arbitration unless there is a contractual basis for concluding that the party agreed to do so
iv. Problem 8.2. The K incorporated the arbitration clause so there was an agreement to arbitrate. The arbitration award is entitled to recognition. If the arbitral award is commercial, it falls under the Convention and is enforceable If wholly domestic situation, not deemed to fall under the Convention.  2 americans could enforce an arbitral award, but not under this Convention (would be FAA) 
v. 8.3. If no connection to US, no subject matter jdx over arbitration to confirm award.  
3. International Litigation (619)
a. No international treaty on litigation issues 
i. National courts decide international litigation issues by referencing national laws 
b. EU - European Judicial Area 
i. Brussels Regime (p. 620) - governs jurisdiction and recognition of judgments law 
ii. Rome Regime - governs choice of law
iii. Subject to interpretation by the Court of Justice of the EU 
c. Choice of forum (621) 
i. Bremen v. Zapata - Forum selection clauses are prima facie valid and should be enforced unless the resisting party shows that enforcement is unreasonable under the circumstances. US courts need to actually enforce forum selection clauses even when they don’t want to. 
ii. Gita Sports v. Sensortechnick - A forum selection clause is mandatory because it has specifically designated the exclusive court of venue. The clause is prima facie valid unless shown to be unreasonable under the circumstances. Allen four factor test: 
1. Fraud or overreaching
2. Grave inconvenience / day in court
3. Fundamental unfairness
4. Strong Public Policy of forum state 
5. The Klaxon principle also shows that the clause would be valid and enforceable under NC choice of law principles. 
iii. Problem 8.4 - See 11.14 notes for policy issues about arbitration 
iv. 8.7. Klaxon. Federal court sitting in diversity has to apply substantive law of forum state.  
d. Hague Convention on Choice of Court Agreements (p. 633) 
e. Choice of law (633) 
i. Choice of Law Approaches (3) See 634, 11.14 notes 
1. Choice of law questions must be resolved under general choice of law approaches developed by courts or under an applicable statute or treaty 
a. Lex Loci 
b. Most sig relationship test 
c. Governmental interest analysis 
2. Amco Ukrservice - Governmental interest analysis. 
ii. Choice of Law Clauses 
1. Where the parties have provided for a law by contract, the issue becomes whether a court will uphold the choice of law clause 
2. Problem 8.8 - Can pick a foreign law that gives you the result you want, IF the application of chosen law leads to results that the parties could have designated in the contract 
3. 8.9 - If choice of law leads to unlawful result - that couldn’t have been reached by explicit provision in the K. Read through problem if applicable issue. 
f. Jurisdiction (641) 
i. International Law: jdx is an aspect of sovereignty. Can be either: prescriptive, adjudicative, enforcement. 
1. Prescriptive: the power of states to prescribe or enact laws that are valid and have binding authority over their objects 
a. Territoriality, nationality, effects 
b. Effects jdx is somewhat controversial. Modern doctrine - Actual, intended, and unintended effects within a territory are sufficient to support jdx, but limiting balancing test 
ii. Adjudicative Jurisdiction: Subject Matter & Territorial Jurisdiction (644)
1. Power of courts over 1) the subject matter of the dispute and 2) persons or property involved in a dispute (Territorial jdx) 
a. Subject matter jdx
b. Territoriality 
i. US - minimum contacts, specific v general jdx
ii. EU - Brussels Convention, etc 
2. Asahi - Must be an act purposefully directed towards forum state. Reasonableness depends on 1) the burden on the D, 2) the interests of the forum state, and 3) the P’s interest in obtaining relief. 
3. Goodyear Tire - The fact that foreign subsidiaries were wholly-owned by a US parent company did not suffice to give the US general jurisdiction over those companies. 
4. Glencore Grain - CA did not have jdx over Indian company Shivnath Rai through its CA independent agent. 
a. Glencore Grain did not show that it would not have been injured but for Shivnath’s contacts with CA. Their claim did not rise out of conduct directed at or related to CA. Therefore, no specific jdx. 
b. 7 reasonableness factors. 
5. Problem 8.10 
iii. Sovereign Immunity: State sovereign immunity may preclude a court from exercising jdx over a defendant. Sovereign immunity accrues to business entities owned by or instrumentalities of a state. In the US, the only way of suing an entity with sovereign immunity is under the Foreign Sovereign Immunities Act.  
1. Doctrine of Restrictive Immunity (657): a state is immune with regard to sovereign or public acts, but now with regard to private acts (See prob 8.11) 
a. 6 types of claims for which there is no immunity from jdx: 
i. Foreign state has waived immunity
ii. The action is based on commercial activity carried on in the US or having a direct effect in the US
iii. The action concerns rights in property taken in violation of international law 
iv. The action concerns rights in immovable property located in the US
v. The action involves a claim for damages under certain circumstances caused by the tortious activities of the foreign state 
vi. The action is brought in connection with an arbitration agreement with a foreign state. 
2. Trans Chem . China Nat’l Mach. Import & Export 
a. P Trans Chem argued that CNMC was an agency or instrumentality of a foreign state. CNMC argued that it was not after its corporate reorganization. The court held that CNMC was state owned. Therefore TC’s arbitration award is excepted from sovereign immunity. 
b. Problem 8.11
iv. Act of State Doctrine (661): The Act of State Doctrine is a judge-created doctrine of deference under which US Courts will dismiss the case because they refuse to examine and adjudicate the legality of the acts of a foreign state. In many cases, the way the act of state doctrine is avoided is by showing that the acts of the state are not territorially bound to that state’s territory. I.e. the state is acting extraterritorially. 
1. Optopics Lab Corp. v. Bank of Nigeria - The act of state doctrine didn’t apply because the act of the Nigerian bank affected an int’l K, not a wholly Nigerian internal contract. The Nigerian gov’t also attempted to unilaterally modify a private letter of credit contract so the court would not enforce that action. The FSIA did not bar the plaintiff because Nigeria’s acts fell within the commercial activity exception in the statute. 
2. FOGADE v. ENB - Because the acts of the Venezuelan government were internal and not in violation of international law, the act of state doctrine does preclude judicial examination. 
a. Problem 8.12, 8.13 

