Immigration – Kim – Spring 2017

CITIZENSHIP

CITIZENSHIP BY BIRTH 
I. 14th Amend: All person’s born or naturalized in the US & subject to the jurisdiction therefore, are citizens of the US & state where they reside. 
II. JUS SANGUINIS
A. “Right of blood”; born overseas to US citizen parent(s) (INA §309 & 8 USC §1401)
1. 101(b)(1) Definition of Child: unmarried person under 21 yrs old
a. (A) a child born in wedlock
b. (B) stepchild (wedlock doesn’t matter) that was not 18 yrs yet when the marriage created 
c. (C) Child legitimized under the law of father’s residence or domicile 
d. (D) born out of wedlock to either parent, so long as father has or had a bona fide relationship 
e. (E) Child adoption, adopted under 16 look at pg 43 in statute if nec. 
2. If both parents are citizens:
a. Prior residence requirement: §301(c) – at least ONE parent must have had residence in the US or territory prior to the child’s birth
· 101(a)(33): residence: place of general abode; the place of general abode of a person means his principal, actual dwelling pace in fact, without regard to intent
· Presence is less than residence, Can go back and forth. Just there. 
3. If one parent is citizen: 
a. Married §301(g) : if only ONE parent is a citizen, that citizen parent must have been physically present in the US/territories for a TOTAL of at least 5 years, two of which occurring after age 14.
· Certain military service abroad counts as physical presence
· Law often changes so the one that applies is the one in place at birth
b. Unmarried §309: depends on whether mother or father is citizen
· If Father is citizen: must meet both 301(g) above AND
· 309(a): 301’s provision shall apply if all elements met:
· Blood relationship by clear convincing evidence
· Father had US nationality at the time of child’s birth
· Father (unless dead) has agreed in writing to provide financial support for the person until 18
· Needs to prove paternity by clear & convincing evidence 
· Must have been present in SS for 5 yr total and 2 of those yrs after dad was 14 yrs old 
· While child is under 18:
· Child is legitimated under person’s law or domicile OR
· Father acknowledges paternity under writing or oath OR
· Paternity is established by court adjudication
· If Mother is citizen: only needs to fulfill 309(c) 
· Mother must have had
· US nationality at time of child’s birth (which child will acquire) AND
· Have been physically present in the US or outliers for a continuous 1 year period
· 301(d) One parent citizen & other is US national (but not citizen, outlying possession of US - American Somana & Swains Island)
· Citizen physically present in the US or one of its possession for a continuous period of one year prior to the birth 
· 301(e) Person born in an outlying possession of US of parents one who is a citizen & has been physically present in the US or one of its outlying possessions for a continuous period of one yr at any time prior to the birth. 

2. [image: ]Policy concerns: gender discrimination caused by 309(a)
a. Supporters say it is reasonable to ease requirements for a mother and it allows for easier administratibility
· Additionally, want to ensure ties to the US by proving father-child relationship
b. Critics say it presents too much of a burden on citizen fathers and reinforces gender stereotypes
· Ginsberg dissent in Nguyen says that a DNA test should be sufficient
c. Nguyen v. INS: Nguyen was born outside the United States to unwed parents. He was in US as an LPR when arrested for sexual assault on a child. He pleaded guilty and was found deportable. The law applied different requirements for acquisition of citizenship depending on whether the citizen parent was the mother or father. The court had to decide whether the statutory distinction was consistent with equal protection.
· Holding: The court said there was a justifiable reason to have different requirements and they wanted to make sure there was a biological parent-child relationship and a real opportunity to develop it. (intermediate scrutiny for gender-based discrimination)

II. JUS SOLI
A. Birthright citizenship by “right of land” – if born within US or territory regardless of parent’s status
B. Elk v. Williams:  born on Native American reservation & moved to Nebraska & renounced his tribal connections. Tried to get citizenship based on jus soli and was denied. 
1. Holding: The court said that he had to naturalize to get citizenship because he was not born within US territory therefore not subject to jurisdiction thereof. 
2. Case about what it means to be a citizen. 
C. Wong Kim Ark: He was born in the US to parents who were residing here legally as Chinese laborers, but under the Chinese Exclusion Act, they could never naturalize. At age 17 he visited China and upon return was denied re-entry. He argues that he should be granted Jus Soli citizenship
1. Holding: The court held that he is entitled to citizenship despite the dissent’s argument that children of parents who cannot naturalize should not be granted jus soli citizenship. They base their decision on the 14th amendment and Plessy v. Ferguson where black slaves were granted citizenship.
2. Dissent: Parents aren’t citizens, no US (political) allegiance and are subject to the jurisdiction of China, their children should also remain under that jurisdiction. As a policy, the US decided they didn’t want Chinese as US citizens, so assumed policy should apply to their children as well. 
D. Policy Concerns:
1. Ascriptive view: one’s political membership is entirely and irrevocably determined by objective circumstance, in this case, birth within a particular sovereign’s allegiance or jurisdiction
a. Benefit: bright line rule
b. Detriment: national security, cheapens citizenship, abuses of the system
c. Schuck and Smith – undocumented parents have not done anything to show they consent to our laws so kids are not under jurisdiction 
2. Consensual view: political membership can result only from free individual choice
a. Can’t choose where you are born
b. Want to ensure that people will assimilate and contribute to society 
· Want reciprocal relationship between country and child
· Neuman against Schuck and Smith and worries that caste system will result from refusing citizenship to certain people because no incentive to naturalize and assimilate. 
· Those who came here legally have no greater consent to laws
c. Mixed status families have created roots here 
3. Reform of jus soli? Resurgence of limiting birthright citizenship by GOP in 2010s
a. Should it be limited?
· Parents must be citizens? Or LPR? Or lawfully present? Alien in active duty in armed forces? 
· No jus soli for children of undocumented or temporary visitors?
· Proposed in Birthright Citizenship Act of 2016 which didn’t pass 
b. Undoc. Population a burden & on welfare argument but many pay taxes anf don’t collect. 
III. NATURALIZATION
A. Analysis:
1. Is the person already a citizen or national?
a. Citizen: derivative  (§320) or birthright (§301-308, 309) 
· Derivative §320 pg. 476: Child (incl. adoption) born outside of US are auto US citizens if 
· At least one parent is US citizen 
· Under 18 yrs old (or had derivate citizenship under 18 & didn’t know)
· Residing in the US of legal & in physical custody of citizen parent (child is LPR)
· Birthright statues: 301-308 pg 457-46; 309 see pg 1 in outline
b. National – §325 pg 480– national of US Territory is able to naturalize 
2. If not, does a naturalization category apply?
a. Spouse of USC – §319
· Spouse & entered as LPR b/c can be eligible for naturalization 
b. Child of USC §320, §322 (pg. 476) 
· 320: Child born outside US & residing in the US 
· 322: Child born & residing outside US 
c. LPR §316, §318, §326
· 316:  Requirements of Naturalization, pg 470 See Outline Section below for requirement (outline pg 5-6)
· 318: Pre req: Burden of proof on person applying for naturalization pg 473
· 326: Citizen of Philippines in 7/2/46 & entered US before 5/1/34 & continued residence in US are LPRs 
d. Military Service §328, §329
· 328: pg 481-483, naturalization through armed service work 
· 329: pg 484-485: naturalization for service in WWI&II, Korean, Vietnam. 
3. If so, are they ineligible to naturalize?
a. Ideological exclusions §313: pg 466-469 if opposed to US gov., communists, favors totalitarian gov. 
b. Military deserters §314, pg 469
c. Discharged from the military b/c of alienage §315 pg 469
d. Final finding of deportability or pending removal proceedings 318 pg. 473
4. If no, are the requirements for naturalization met?
a. Continuous lawful residence (must be LPR first) §316, 319
· 316: requirements pg 470: 
· LPR for at least 5 years prior to application, 3 yrs if spouse of USC (or battered spouse or child). Possibly no residence requirement if in military. 
· 2.5 years physical presence 
· 319: spouse requirement pg 474-75
b. Continuous presence §316
c. Knowledge of English, civics, etc. §312 pg 465-66
d. Good moral character §316, 101(f), 212(a)(2) 
· 316: good moral character requirement for naturalization 
· 101(f): pg 46-49: def of good moral & what isn’t good moral (incl. person convicted of aggravated felony, gambling, Nazi, 212(a) except 30 gram of marijuana), served 180 or more days in prison
· 212(a)(2): pg 114-117aliens excludable b/c criminal & related grounds are largely considered not of good moral character
· 212(a)(2)(A)(ii): Exception: 
· (I) Crimes committed under 18 yrs old and crime committed (and released) more than 5 years before the application of the visa or admission to US
· (II) Max penalty of 1 yr for that crime and actual sentence no more than 6 months 
· Regardless of expectations, no aggravated felons can natural and certain crimes mean no good moral character regardless of when committed. 
B. INA 316: Requirements to Naturalize pg. 470
1. Age:
a. Must generally be at least 18 years old 334(b)
b. Derivative Citizenship: most children who are naturalized obtain citizenship when one of their parents is naturalized
· Child must have been admitted as LPR and reside with parent
· No waiting period
2. Residence: 
a. 5 years
b. 319(a) 3 years if married to a USC
3. Physical Presence:
a. Must have 3 or 5 continuous years of residence
b. Must have 2.5 years of physical presence during 5 years immediately prior to naturalization application
c. Must have resided within the state within which the application is filed for at least 3 months and must reside continuously within US between the app and admission to citizenship
4. Absences
a. Absence from US more than 6 months, less than 1 year
· Will break continuity of residence unless can establish to satisfaction of AG that he did not in fact abandon residence
b. Absence for 1 year + breaks continuity of residence unless under contract with Government (still have to be present for a full year)
5. Good Moral Character:
a. 101(f): lists what is NOT good moral character including:
· 101(f)(3) crimes of moral turpitude
· 101(f)(8) aggravated felonies
· 101(a)(48)(G) enumerated felonies
b. Must show good moral character for 5 years preceding naturalization application
6. Knowledge of civics/history 312(a)(2)
a. Applicant must demonstrate “a knowledge and understanding of the fundamentals of the history and the principles and form of government, of the United States”
7. English Proficiency 312(a)(1) 
· Applicant must demonstrate an “understanding of the English language including an ability to read, write, and speak words in ordinary usage in the English language”
8. Oath of Allegiance §377(a) 
9. Attachment to the Constitution
a. Once rights are conferred they should not be lightly revoked
· Schneiderman: government tried to revoke citizenship after naturalization because he was a communist and thus didn’t “attach to principles of constitution”
· Free expression is important as long as it doesn’t fall within 313(a) ideological exclusions
· Can’t take away citizenship but can refuse to give it. 
IV. Conceptualizing Citizenship
A. Citizenship as object and instrument of closure
1. Object: it defines what populations of people/persons are entitled to certain rights or obligations
a. More about procedure for acquiring naturalization than actual immigration laws.
2. Instrument: it is a device through which participation in rights or traditions are permitted, like voting, military service, etc. 

CONSTITIONAL: FOUNDATION OF IMMIGRATION LAW

I. SOURCES OF CONGRESSIONAL IMMIGRATION POWER:
II. Expressly Enumerated in Constitution 
A. Commerce power: to regulate commerce with foreign nations
1. Weak argument for source of immigration power because can’t say transportation of people is the same as migration of people
B. Naturalization power: to establish uniform rule for naturalization
1. Relates only to naturalization and not the acceptance or denial of entry at the border
C. Migration and importation clause
1. Established to address the importation of slaves
D. Foreign affairs power – not specifically delegated
1. Negotiations between nations
2. War clause
E. Constructional/Structural Arguments
1. Rule of necessity
2. Structure of government
3. Obvious
F. Extraconstitutional
1. Inherent power of an independent/sovereign nation
G. Case Law
1. Chinese Exclusion Case (Chae Chan Ping)
2. Yick Wo
3. Fong Yue Ting (plenary power)
4. Wong Wing (hard labor = requires due process)
III. Plenary Power:
A. Fed gov. (Congress & Exec.) has power to regulate immigration with very limited judicial review under sovereignty powers in constitution 
1. Not expressly numerated 
B. Argument in favor is for uniformity, and that courts may lack the capacity and efficiency to make these decisions
C. Disadvantages of plenary power are that there was no opportunity for appeal when Congress failed to make needed changes
1. Courts slowly chipping away at plenary power
IV. LIMITS ON IMMIGRATION POWER
A. Equal Protection and Due Process
1. Sometimes, entitled to constitutional judicial review of the immigration laws put in place by Congress to make sure they are not discriminatory
2. Invoked by 14th amend. Equal protection clause & 5th amend due process guarantee
3. State/gov. action that discriminates triggers 3 different levels of scrutiny depending on interest at stake. 
4. Generally, the equal protection clause applied to non-immigration matters
5. Substantive Due Process (SDP): protection of fundamental rights as given by the constitution
a. right to immigrate (enter the country) and stay in the US as a non-citizen is not a fundamental rights
b. immigrants do not enjoy substantive due process
c. Alienage & national origin are protected categories from discrimination but generally does not extend to imm. Matters 
6. Procedural Due Process (PDP): right to fair process when the government is enforcing a law against someone or taking away some kind of benefits
a. Relates to the adjudicative process
b. Some Procedural due process is granted for deportation, especially to LPRs
c. Some Procedural due process is granted regarding exclusion of returning LPRs and certain non-citizens
d. Procedure Due Process is required for punishment (e.g. hard labor)
e. Deportation is not punishment, it is just an enforcement of immigration laws
7. Levels of Scrutiny for Constitutional Judicial Review (CJR)
a. Strict Scrutiny: 
· Involves suspect class (race, national origin, sometimes alienage) and sometimes a fundamental right
· Requires some narrow tailoring to promote a compelling interest
b. Intermediate Scrutiny: 
· Involves quasi-suspect class (gender, illegitimacy, and sometimes alienage) and sometimes fundamental right
· Requires a substantial relationship to an important interest
c. Rational Basis:
· Involves non-suspect class (immigration is not a protected category)
· Requires a rational relationship to a legitimate purpose
· Strong deference to Congressional/State decisions 
d. Fialo standard is even less than rational basis. Bona fide & legitmate interest. 
B. Chae Chan Ping: Chinese Exclusion Case: P was a Chinese laborer in SF for 12 years who came to the US under the Burlingame Treaty which permitted individuals like him to come and go as they pleased. In 1882, the Chinese Exclusion act was passed which put a moratorium on allowing entrance of Chinese immigrants for 10 years. In 1887, CCP left and took a trip to China. While he was gone, the US passed the Scott Act, which barred reentry even with a certificate. When he tried to reenter, he was refused. Sued saying legislation was unconstitutional and violates treaty. 
1. Holding: The court said that the source of Congress’ immigration power extraconstitutional, i.e. it is inherent in sovereignty. It said that the power is plenary meaning it is not open for judicial review. 
2. Note: equal protection analysis of the constitution didn’t exist yet at that time. The court was merely recognizing the hierarchy of authority of the constitution and then congressionally enacted laws/treaties.  They worried that the lack of assimilation by Chinese immigrants was a risk to national security, which gave Congress the right to create these laws.  (Today court would have provided strict scrutiny because includes race)
3. Even though technically those powers not expressly enumerated in the constitution are supposed to go to the state, this court believes that the national effect and nature of this issue gives power to Congress and the Executive under sovereignty power.
a. Under 10th amend, states have policing power which sometimes comes in conflict with federal power
b. Helps give fed government plenary power through sovereignty power 
c. P was a returning resident, not in US, and no SDP or PDP
C. Fong Yue Ting: The Geary Act of 1892 required all Chinese in the US to get a certificate of residence to show lawful residence or face deportation. It required a white witness to testify on their behalf. Fong Yue Ting had the certificate but no white witnesses and was deported. Sued that unconstitutional under due process. The issue was whether Congress has the right to expel foreigners who fail to meet the requirements. 
1. Holding: The court held that plenary power included the right to exclude and deport. They say that deportation is not a punishment and treat deportation the same as exclusion because you can’t have one without the other. The majority emphasizes sovereignty and national security power/international law. They said that he had reasonable due process (process & review by judge) in place that would have permitted him to stay but he couldn’t comply. (It’s up to Congress to decide what kinds of process & this is what they prescribed)
2. Dissent: Gave basis for procedural due process. 
a. Brewer: Plenary power based on sovereignty is ill-advised. Constitution applied to those on US soil (location matters). Deportation is punishment since you are depriving them of life, liberty, and property w/o hearing. Entitled to same due process as criminal 
b. Field: Gov. has right to exclude but not to deport those lawfully admitted. Exclusion & deportation are different. Entry by consent (lawful admission) confers due process 
c. Fuller: can’t conflate deportation & exclusion. P is being deprived what he is lawfully required. Congressional acts that expel lawful resident require judicial review. Deportation is punishment b/c interest at stake 
· People in US have greater stake than nonadmitted 
3. Note: this court agrees that there shall be no judicial review of immigration laws because the court is not equipped to answer political questions and should defer to Congress. 
4. Procedural due process case. P was admitted resident in the US and had no SDP or PDP
D. Yick Wo: City ordinance re wooden structured laundry businesses. 200 Chinese laundries had been ordered to be closed while 80 similar ones operated by non-Chinese remained open. P operated laundry for 20 yrs and then after ordinance not allowed to operate anymore and was arrested. Comparing noncitizen rights to citizen rights. 
1. Holding: Equal Protection under 14th amendment applies to discriminatory enforcement of city ordinance. It is important the ordinance was a non-immigration matter because immigration status will never trigger heightened scrutiny. Here, national origin (alienage) is at issue so the court used heightened scrutiny (suspect class). 
2. Note: If this had been a federal statute to deport Chinese launderers EPC wouldn’t have applied because it would have been strictly an immigration matter not subject to constitutional judicial review due to plenary power. 
3. P is admitted resident who is in the US and gets SDP 
E. Wong Wing: Chinese laborer didn’t have sufficient requirement for lawful presence and was arrested & detained for deportation. P subjected to hard labor for 60 days. 
1. Court held that detainment for deportation is not punishment but hard labor is. P gets due process for hard labor b/c it is punishment 
2. This is 1st case to invalidate fed. Imm. Statute and to say bill of rights applies to noncitizens. Chipping away at plenary power. 
3. P is an admitted resident, in the US and gets PDP 
F. Fiallo v. Bell: weak CJR 3 sets of US citizen fathers wanted to petition for their illegitimate sons The statute excluded them from conferring immigration benefits for illegitimate children (challenging 101(b)(1) & (101)(b)(2) under due process & equal protection re gender) 
1. Holding: the court determined it was an immigration issue to be determined and thus plenary power applied. Congress can treat different groups differently in immigration enforcement. They only gave limited judicial review using less than a rational basis test. Not unconstitutional. 
2. Rational Basis Test: does a facially legitimate and bona fide reason exists for the discriminatory classification (balancing costs of proving paternity case-by-case, concern about fraud, encouraging parental ties etc) 
3. Bona fide: is a legitimacy test can be proved by the court & here, unmarried child can prove legitimacy.  
4. Congress later changed the statute so that fathers could petition for their illegitimate kids (still requires more than for mothers) over policy concerns (ex: step mom can more easily petition for child than paternal father. 
G. Yamataya (yes, CJR): 16 y/o Japanese citizen arrived in Seattle and entered US. 4 days later, the government tried to deport her because she was excludable at entry for being a public charge. She challenged removal based on inadequate DPD b/c she didn’t speak the language in hearing or understand deportability and had no counsel. 
1. The court held that because it was a deportation hearing and not an exclusion hearing, she was owed some due process (location matters, she was on US soil & admitted) 
2. But, court said what PDP she got was sufficient. She had notice & an opp to be heard, even though she didn’t understand it 
3. (Wouldn’t have satisfied the Mathews Test applied in Plasencia)
H. Knauff: (NO CJR) P was born in Germany and left during the Hitler regime. She married a naturalized citizen of the US who was an army veteran of WWII. There was an act given spouse & kids of WWII vets preference. She sought to enter the US to be naturalized but was temporarily excluded & detained at Ellis Island. She was not granted a hearing and told that her admission would be prejudicial to the US. She claimed she was entitle to PDP & had no notice as to why she was being excluded. 
1. Gov. argued that due to confidential national security reasons did not need to give her reason why she is being excluded
a. Gov has plenary power & national security is strong interest and tool in plenary power
2. Court said she was not entitled to a hearing. Entrance is a privilege not a right. P not even on US soil yet since not admitted
3. They said whatever procedure is authorized by Congress is the PDP she gets as far as an alien being denied entry. 
4. Jackson dissent: (excluded from CB) Says you can exclude but need to give a hearing
I. Chew: P was a Chinese seaman who married US citizen. He left US on merchant ship for voyage & when he returned he was stopped and put through exclusion hearings. P argued that because he is an LPR he should not have to go through exclusion hearings since leaving didn’t sever his LPR status. 
1. Literal location rule is blurred in this case. 
2. He is returning LPR with lots of Ties to the US and should be considered like a returning resident. 
3. He was on a merchant shop on voyage which was still under US control so sort of like he didn’t even leave the country 
4. He gets PDP of a returning LPR (so not seeking admission into US) 
J. Mezei: NO CJR Mezei permanently excluded from US on security grounds but stranded on Ellis Island because no other country will take him back. He was born in eastern Europe but lived in the US for 25 years tried to return to the US after 19 months away. Detained for 20 years since no country would take him but US wasn’t admitted him. AG said his entrance would be prejudicial to US
1. Court said residency abroad severed his continuous LPR residence in US so can be treated like someone gaining admission 
2. Since excludable, it is ok to detain him, especially in light of nation security interest. (If treated as reentering LPR, then would be owed procedural due process)
3. He is free to go anywhere that isn’t the US, but there is nowhere for him to go
4. Court contrasts this case with Chew b.c Chu on US ship for kept continuous residency & got DPD. But, Mezei was gone for almost 20 months, he cut off his ties with the US so not seeking admission.
5. Black Dissent: P is sympathetic. He has been here for 25 yrs, took a trip to Europe to visit mom and now stuck in detention w/o conviction. There was turmoil in Europe which prevented him from being able to come back. He has a large statke in US, kids, wife, and house in NY. 
6. Jackson Dissent: Doesn’t have substantive right to enter nor remain, does have procedural due process right and process is not fair since they are detaining him indefinitely. Saying he is free to go is illusory since he is being indefinitely detained. Being detained so long it is almost punishment (liberty interest) 
K. Modern Due Process Analysis: 
1. Is there a life liberty, or property interest at stake? 
2. If so, apply Mathews Test/Plasencia Factors. 
a. Mathews Test: Balance
· Individual’s interest at stake 
· Government interest in using current procedures rather than more or different procedures 
· Risk of erroneous deprivation of interest, as well as value of additional or different safeguards. 
b. Factors Relevant to PDP:
· Physical location 
· Type of current status 
· Length & type of prior presence 
· Reason & length of LPR absence 
· Reliance on US gov. for exit & entry 
· Detentio
c. Plasencia (CJR): LPR married to USC caught at border helping to smuggle several Mexican citizens. Government gave her exclusion hearing and she is challenging the hearing saying she should have gotten a deportation hearing (more PDP in deportation hearing). But even with exclusion hearing, says she didn’t get the proper notice, was allowed to waive right to representation, and burden of proof wrongly put on her. 
· She was only gone for a handful of days, but in violation of 235(b) inadmissibility ground.  
· Court says that exclusion hearing is proper but should have been given PDP and be treated as LPR seeking reentry
L. Kerry v Din: Din is a US citizen who petitioned for her husband to come here & he was denied visa under §212 for terrorist activities & re national security concerns. She sued saying PDP violated and she has fundamental right to be with spouse 
1. Scalia (group of 3) says the constitution does not have a constitutional right to live with your spouse. 
2. Concurrence (group of 2) says that there is a fundamental right, it is a protected liberty interest, but sufficient due process was given 
3. Dissent says that there is a fundamental right and the PDP was inadequate 
4. Factors to consider: Husband first time enterer, interest of US citizen (Din), national security.
V. Key Issues for whether CJR should be granted:
A. Citizen v. noncitizen
B. If non-citizen, admitted or seeking admission
1. Admitted: 
a. Fong – no CJR
b. Yamataya – yes CJR
2. Seeking Admission
a. No CJR
· Knauff (first time entrance
· Chinese Exclusion ( returning LPR) 
· Mezei (returning LPR treated as first time entrant)
b. Weak CJR
· Fiallo (USC seeking admission for illegitimate sons)
c. CJR
d. Plasencia (returning LPR)
e. Chu (returning LPR)
C. If non-citizen, on US territory or at border
1. On US territory
a. Yamataya – CJR
b. Fong – No CJR
2. At Border
a. Knauff – NO CJR
b. Mezei  - NO CJR
c. Chew - CJR
d. Plasencia - CJR
e. Plasencia Factors to consider for whether plaintiff is owed CJR when not on US territory for exclusion (at border)
· Reason and length of absence
· Length and type of prior presence
· Type of current status under immigration laws (LPR seeking reentry?)
· Stake in the US (ties to country)
· Detention (reason for denying re-entry, national security can be major obstacle)
· Physical location – important to know whether within the US or being detained at border (has started to matter less than stake with evolving immigration law)
· Reliance on US government for exit and entry
f. Once it is determined that due process is owed to someone, then courts use the Mathews test and balance private interest, government interest, and risk of erroneous deprivation
D. Is the claim they are challenging an immigration regulation?
1. Is it substantive, i.e. are they challenging the categories themselves?
a. Equal protection claim?
b. Gender discrimination (Fiallo)
c. Legitimacy discrimination (Fiallo)
d. Race/Nationality discrimination (Chinese Exclusion and Fong)
2. What level of scrutiny?
a. Strict
b. Intermediate
c. Rational basis
3. Is it procedural? Just looking for administrative process for hearing/detention
a. Use Mathews Test
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ADMISSION CATEGORIES:
I. Group 1: Non-immigrant Categories: §214 
A. A noncitizen who seeks entry to the US for a specific purpose to be accomplished during a temporary stay (tourists, students, visitors for business, etc.)
B. Procedures to enter:
1. Application for visa at consulate abroad
2. Citizens of 36 countries (mostly Europe) can enter the US without a visa as a business visitor or tourist for up to 90 days but waive their right to any extension or adjustment of status.
C. Bona fide Nonimmigrant 101(a)(15) pg 21-22
1. Must enter without intent to stay
2. Dual intent doctrine: cannot have the intent to remain in the US permanently
a. Some nonimmigrant visas allow duel intent 
3. Possible that you will change your mind later (e.g. for a student to stay after graduation if they get a job) but you can’t go planning on staying
4. Includes foreign gov. officials, students, personal employees of nonimmigrant’s, business visitors, etc.  
D. Student/Exchange Students 
1. F-1 visa: students 101(a)(15)(F)(i) pg 23
a. Most common for foreign students
b. Law requires that they have a foreign residence that they don’t intend to abandon
c. Spouse and children can accompany as F-2 101(a)(15)(F)(ii) pg 23
d. Barred from off-campus employment
· Unless can prove it is part of their program and furthering connected to area of study
2. M-visa: students 101(a)(15)(M)(i) pg 27
a. A non-academic (vocational) course of study in approved institution 
b. Most uncommon
3. J-visa 101(a)(15)(J) pg 25: exchange visitors on cultural exchange program
a. Ex: Fulbright scholars 
E. Fiancé 101(a)(15)(K) pg 25-266: Fiancé entering to marry US citizen or LPR can enter under a K1 visa and minor accompanying child can enter under K2 visa 
1. Must be married within 90 days after your admission. 
2. Married spouse in process of LPR visa can also have K1 visa in meantime while LPR application pending.
II. Employment NonImmigrant: 
A. 3-step process for categories that require labor certification
1. Employer must secure labor certification from DOL
2. Win approval of a visa petition filed with USCIS
3. Worker obtains the visa at a US consulate (in some cases, the worker can gain status while already in the US)
B. B-1: Visitor for Business 101(a)(15)(B) pg 22
1. Can’t work/get paid for work while in US
2. 6 months – 1 year
3. Also includes temporarily for pleasure 
4. Visa waiver program: 37 countries allow 90 day trip without visa. 
C. E-1/E-2 Treaty Trader/Investors 101(a)(15)(E) pg 22
1. Must be treaty with the country where the applicant is a citizen
2. Need to invest $500k & create 10 jobs in industry & area designated by gov 
3. Executive/Special qualifications
4. Spouse and children admitted
a. Spouse’s nationality doesn’t matter
b. Spouse gets EAD
5. Dual intent recognized
6. Admitted for up to 2 years initially with 2 year extension, and may remain in the US as long as they continue to undertake activities for which entry was initially granted.
7. The company must be primarily owned by alien’s country of origin
a. Don’t want people to come and then close the office abroad
D. Temporary Workers:
1. H1-B: Specialty Occupation 101(a)(15)(H)(i)(b1) pg 24
a. Capped at 65,000. Principal vehicle for temp professional workers 
b. Dual intent recognized
c. Must have college degree
d. Spouse can come but no EAD
e. Must demonstrate theoretical and practical application of a body of highly specialized knowledge
f. Can remain up to 6 yrs and renew & job mobility 
2. H2-B: Other workers: 101(a)(15)(H)(ii)(b) pg 24
a. 66,000/year. No intent to abandon 
b. Labor cert required
c. To perform temporary labor that cannot be found in US 
d. 101(a)(15)(H)(ii)(a): for temporary agricultural workers. No cap. Rife with exploitation since the most restrictions, employer controls visa 
3. L-1 Intra-company transfers 101(a)(15)(L) pg 26
a. Duel intent recognized 
b. Executive/managerial/specialized knowledge
· 214.2(l)(D): Specialized knowledge possessed by an individual of the petitioning organization’s product, service, research, equipment, techniques, management, or other interests and its application in international markets, or an advanced level of knowledge or expertise in the organization’s processes and procedures
· For l category specifically, has the above knowledge, and is a member of the professions as defined in section 101(a)(32)
c. 1-5 years if specialized knowledge, but up to 7 years if it’s executive or managerial duties
d. Spouse or minor children accompanying can get L2 visa 
4. O: Extraordinary ability 101(a)(15)(O) pg 26
a. Duration of performance
b. Applies only to the arts, sciences, education, athletics, business 
c. Must have sustained national or international acclaim or if film & tv productions must had extraordinary ability 
5. P: Artists, Athletes, and Entertainers 101(a)(15)(P) pg. 26-27
a. No intent to abandon 
b. Individual performer or integral part of group 
c. Enters solely with the purpose of entertaining or under reciprocal exchange with org & US org  
E. Law Enforcement Related Visas
1. T-visa: Trafficking Victims 101(a)(15)(T) pg 29
a. After trafficked person has been here for 3 years, they can apply to obtain LPR status after 3 yrs on visa 
b. Criteria:
· Show they are a victim of a severe form of trafficking in persons
· Comply with reasonable request for assistance in prosecution 
· Present in US on account of trafficking 
· Has complied with reasonable requests for assistance in investigation or prosecution (even if not successful)
· Would suffer extreme hardship if removed
· Common types of labor
· Domestic work, prostitution, agriculture, sweatshops, construction, restaurants, hotels
· Expires after 4 years of date of approval
c. Identifying trafficking victims:
d. Primary:
· Coercive working environment: U.S.C. 7102
· Threats of serious harm to or physical restraining against any person
· Any scheme, plan, or pattern intended to cause a person to believe that failure to perform an act would result in serious harm to or physical restraint against any person
· Serious harm: U.S.C. 1589: any harm, whether physical or non-physical, including psychological, financial, or reputational harm that is sufficiently serious under all the surrounding circumstances, compel a reasonable person of the same background and in the same circumstances to perform or to continue performing labor or services/commercial sexual activity in order to avoid incurring that harm
· the abuse or threatened abuse of the legal process
· Abuse: U.S.C. 1589: The use or threatened use of a law or legal process, whether administrative, civil, criminal, in any manner or for any purpose for which the law was not designed, in order to exert pressure on another person to cause that person to take some action or refrain from taking some action
e. Secondary:
· Recruitment
· Mitigation
2. U visa 101(a)(15)(U) pg 30
a. Victim of “certain criminal activity
b. Has information about the crime
c. Is willing to cooperate with investigation
d. Has suffered physical or psychological trauma
e. Qualifying crimes:
· Abduction, abusive sexual content, blackmail, domestic violence, extortion, false imprisonment, FGM, felonious assault, hostage, incest, involuntary servitude, kidnapping, manslaughter, murder, obstruction of justice, peonage, perjury, prostitution, rape, sexual assault, sexual exploitation, slave trade, torture, trafficking, witness tampering, unlawful criminal restraint, others
f. Can adjust status in 3 yrs 
3. Other: B-2 Tourist Visa: temporary visa travel for pleasure. Up to 6 months 101(a)(15)(B).
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I. Policy Concerns for Non-immigrant visas
A. Is unauthorized migration really a problem?
1. Yes:
a. Undocumented workers fill certain labor needs in unskilled low wage labor market for lower wages with worse working conditions so it undermines labor standards in US, particularly in times of high employment
b. Presence of large numbers of undocumented migrants creates disrespect for laws and in effect penalizes noncitizens who wait for many years for lawful entrance
c. Undocumented migrants cost the state and localities money due to their use of hospitals, kid’s enrollment in public schools
d. Because they live in shadow of the law, undocumented migrants are less likely to assimilate, also less likely to report crimes or cooperate with law enforcement
2. No:
a. Undocumented workers fill certain labor needs in unskilled low wage labor market for lower wages with worse working conditions so to an extent the US market depends on them
b. Perceived negative effect of them coming in when the economy is bad
· Kim doesn’t buy economic argument
c. Data shows that money they contribute in taxes is only a fraction of what the government spends on welfare and medical care for them
· Counterargument, in the end the children will contribute more to society in the future
B. Should we legalize the current undocumented population? 
1. Yes:
a. About 8,000 children have undocumented parents which is a serious concern if you uproot their parents and leave an entire generation without parents
b. Who says that they won’t come back if deported. Undoc. is like a caste second class citizen system Bacereo program allowed unskilled laborers to come legally but it ended
c. Damien Cave excerpt: Undoc. Families are like other hard working legal imm. Or American family but they live in fear of deportation 
2. No:
a. Fairness argument: there are individuals who are trying to enter legally and don’t get a break because they were doing things the right way
b. Legalizing these people would encourage people entering the US illegally because they know they would get legalized once they are here

GROUP 2: IMMIGRANT VISA CATEGORIES
I. Checklist:
A. Main statute provisions: 101b, 201-203
B. Priority date? Visa Bulletin 
C. Which preference category?
D. Derivative spouse/child?
1. 203(d): the spouse or child may be admitted int eh same preference category and in the same order of consideration as principal alien
2. CAN’T use 203(d) for Immediate Relatives but you can for Preference
E. Country of chargeability?
F. Conversion?
G. Processing backlogs?
II. Preference Category 1: Family
A. 203(a) – pg. 65-66
B. Up to 226,000 per yr total 
C. Will convert if petitioner qualifies for new category
D. CSPA may freeze age
1. As of when category becomes current
2. But must apply within one year after category becomes current
E. 203(a)(1) -Unmarried sons/daughters of citizens (21+): no more than 23.4K per yr
F. 202(a)(2) -Spouses/unmarried children of LPRS (see 101(b)(1) – children = under 21
1. 101(b)(1) def of child
a. Child born in wedlock
· Stepchild, whether or not born in wedlock, as long as child was under 18 when the parents married
· Child adopted before age 16
· Child protection Statute: preserves the age of a child when the primary beneficiary of the visa was admitted, reduced by the number of days the petition was “pending” BUT ONLY IF that primary beneficiary (aka the LPR this person wants to follow) had applied for the kid at the same tie OR within one year
G. 202(a)(3) - Married sons/daughters of citizens (note no category for married sons/daughters of LPRs) no more than 23.4K per yr
H. 202(a)(4) - Sibling of citizens: US citizen must be at least 21 yrs old. 65k cap
I. Immediate Relatives of citizens: 201(b)(2)(A)(i) pg. 58
1. Spouse:
a. Marriage requirements:
· Must be valid where made
· Must be valid under INA and related doctrines
· Now, INA recognizes same-sex marriage, but it didn’t use to 
· Adams: Same-sex marriage between USC & LPR. Marriage didn’t qualify. Got married in Colorado which didn’t have a precedent over gay marriages
· Court said gay marriage doesn’t give any immigration benefit even if recognized in the state (needs to be valid in state & INA)
· At that time same sex marriage wasn’t recognized by INA since definition was between man and woman  
2. What process for applying definition
a. Sham Marriages -  IMFA- INA §216  
· Sought to prevent marriage fraud. 
· §216(a), pg. 213 – Conditional LPR Status
· 216(b): pg 214. Conditional LPR status is terminated if it is determined that sham marriage. 
· All persons who obtain LPR status based on marriage that is LESS THAN TWO YEARS OLD at the time, receive status on a conditional basis
· Must then submit additional documents
· Must file joint petition to remove condition 2 yrs (can be filed up to 90 days before the 2 yr mark. adter the admission
· Unless spouse is deceased
3. §216(d): pg 217: details of the petition and the interview 
4. 216(h): pg 219 “Alien spouse” – an alien who obtains the status of an alien lawfully admitted for permanent residence…
5. 216(c)(4): Hardship Waiver: pg 216 
a. Extreme hardship by removal 
b. Good faith divorce
· Domestic abuse (VAWA victim) can self petition 
6. 245(e) and 204(g):  2 year rule for people who got married during removal proceedings
a. 245(e): pg 356: Adjustment of status based on marriages entered while in exclusion or deportation proceedings 
b. 204(a): pg 77 Procedure. Required showing of bona fide marriage to USC/LPR, abuse, or good moral character 
c. A noncitizen who marries a citizen while the noncitizen is in removal proceedings must then reside outside the US for 2 years before adjusting to LPR status based on that marriage UNLESS can show clear and convincing evidence of good faith
d. Empowering abused spouses
· 204(a): self-petitioning for immigrant status (VAWA) pg 77
· Marriage entered into in good faith
· Alien or child of alien has been battered or subjected to extreme cruelty by spouse
· Was bona fide spouse of USC WITHIN the last two years
· Can self petition by letter brief, declaration, evidence, employment auth, etc
· Includes: prima facie eligibility notice, work authorization if spouse is USC, grant deferred action (varying delay up to 1 yr), look at priority date for visas, test inadmissibility grounds. 
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I. Preference Category 2: Employment (up to 140,000/year)
A. Priority Workers: §203(b)(1) pg. 66-67
1. 40,000 per year 
2. Does not require labor certification 
3. Assume they have such important skills that they have such important unique skills that no US citizens have those skills & you don’t want to require labor cert. to enter 
4. Extraordinary Ability §203(b)(1)(A): 
a. Sciences, arts, education, business, or athletics, which has demonstrated sustained national or international acclaim and whose achievements have been recognized in the field through extensive documentation
5. Outstanding professors/researchers §203(b)(1)(B)
a. Alien is recognized internationally as outstanding in a specific academic area
b. Alien has at least 3 years of experience in teaching or research in the academic area AND
c. Alien seeks to enter
d. For a tenured or tenure-track academic position
e. For a comparable position to conduct research OR
f. For comparable position to conduct research in the area with a department, division, or institution of a private employer
6. Multinational managers/executives: §203(b)(1)(C)
a. If alien in 3 years preceding the application has been employed for at least 1 year by a firm or corporation or other legal entity
B. EB-2:  §203(b)(2) Advanced degrees pg 67
1. Advanced degrees in sciences, arts, or business, will substantially benefit prospectively the national economy, cultural, or educational interests or welfare of the US and whose services are sought by an employer in the US. Numerical Limits
2. §203(b)(2)(B)(i): National interest waiver – no labor certification
3. No national interest waiver – need labor certification
a. Requires labor certification: labor certification is a prerequisite that must be satisfied by entering immigrants in the employment-based second and third preferences which provide roughly 80k admissions
b. Labor certification: establishes that a shortage of available and qualified workers exists in the noncitizens field at the place of intended employment, and that her hiring on the offered terms would not adversely affect wages or working conditions of similarly employed US workers
C. EB-3: §203(b)(3) Skilled workers, professionals and other workers pg 69
1. Requires labor certification. For skilled workers in short supply
2. Professionals w/ College degree (at least BA) 203(b)(3)(A)(ii)
a. 10,000/year
b. Must possess BA/BS or foreign equivalent and must demonstrate that such a degree is a normal requirement for entry into the occupation that such a degree is a normal requirement for entry into the occupation
c. BA/BS/Equivalent + member of that profession
3. Skilled 203(b)(3)(A)(i)
a. Those in positions that require a minimum of 2 years training
b. Relevant post-secondary education counts as training
c. Not temporary or seasonal nature
4. Unskilled (other workers) 203(b)(3)(A)(iii)
a. 10,000/year
b. Includes those whose positions require less than two years of education, training or experience
D. EB-4: §203(b)(4) “special immigrants” pg. 72
1. LPR returning from temporary visit abroad
2. Immigrant who for at least 2 years preceding application has been a member of a religious denomination having a bona fide non-profit
3. More…see §101(a)(27) pg 32
E. EB-5: Investors
1. 203(b)(5): establishes EB-5 category and gives 10,000 admission spaces
2. Investment must create at least 10 jobs for US workers, not counting investor and/or family
3. $1 million or $500,000 for targeted employment areas
4. 2-year conditional period similar to IMFA
II. Labor Certification/Employment Immigrant Visa Process §212(a)(5) pg 125:
A. Employment based immigrant visas that need labor certification must meet §212(a)(5)
B. Application with DOL: employer attestation under penalty of perjury that there is a shortage (unless you have the extraordinary talent where you do not need labor certification and you can go to the US Consular office in your country to self petition)
C. Send labor certification to USCIS
D. Advertising required (job description has to be stuff actually related to the job performance and cannot exceed qualifications for that level i.e. for entry level can’t demand qualifications of senior level )
E. Minimally qualified USC defeats labor cert. 
F. Prevailing wage required & doesn’t adversely affect wages & worker conditions in the US 
G. Expires after 180 days
H. Can’t make employee pay for it 
I. Worker not required to keep working for employer (but audits can be done if suspected that in bad faith) 
J. Ethics: must have real job, but lawyer can shape description to meet the labor cert requirements. 
K. Must still have medical exam/screening at public health services
L. If labor cert denied:
1. Board of alien labor certification appeals (BALCA)
2. USCIS/CBP approval needed
3. If denied, technically in removal proceedings but can request review by IJ
4. IC determines if you can be released on bail (if you can you’re in limbo with no status)
a. OR deferred status so you can work
5. If denied bond, and remain in detention, can file habeas corpus petition
6. Then appeal under federal district court
7. If denied, then ICE can deport you
M. If approved, First filing sets priority date: see visa bulletin
1. Derivative Beneficiaries: Accompanying/following: 203(d) pg. 73
2. Qualifying relatives: spouse, child accompanying visa principal  
3. 216(h)(1)(C): conditional LPR status does not cover those who come under 203(d)
4. Conditional status ONLY applies to the spouses of LPRs and citizens who are already here and petitioning
5. Relationship must exist when principal was admitted
N. Per-country limit
1. 7% of total visas – 25,602/year
2. 202(b) pg. 64 – usually chargeable to country of birth, not citizenship
III. Preference Category 3: Diversity 203(c) 
A. Know that it is a visa option for people looking to get immigration visa
B. Idea is to permit underrepresented immigrants to come to the US
1. Countries not over-represented in US can apply for this if they meet the minimum requirements – chosen by lottery
C. Quota is 55,000/year
1. 5,000 for Nicaraguans
D. These countries have not yet hit the 7% cap 
IV. Refugees/Asylum
A. Are interviewed and if determined they have credible fear of return the get LPR status 
B. not subject to numerical limitations
V. Discretionary Relief
A. Example, NICARA Act: exempted from world-wide quotas to allow increase for humanitarian relief
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ADMISSIONS PROCEDURES
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I. Admission Procedures for Admitted Alien or Parole (adjustment of status or entering from abroad)
A. File visa with USCIS 204(a)(1) pg 77-90
1. Includes self petitioner 
B. Step 1: Labor certification (DOL) if required, employer must file that with visa application 
C. Step 2: File Visa petition (USCIS) examiner checks qualifying category
1. Always check for inadmissibility of status
D. Step 3a: If abroad: consular review in home country. Get an interviewed and granted or not (test grounds of inadmissibility), then CBP at border will test grounds of inadmissibility again. Go to inadmissibility section to test. 
E. Step 3b: If in US: adjustment of status, 245 pg 353-362
1. Adjustment of status: alternative avenue for gaining immigrant status without the inconvenience of leaving the US for consular processing. 
2. 212(a) inadmissibility grounds apply & are tested for those who want to adjust status. 
3. 245(a): eligibility for adjustment of status 
4. 245(i) pg 357 Entered w/o Inspection (EWI): Can avoid triggering the 3 or 10 year bars for unlawful presence that may apply when the alien leaves and seeks immigrant visa from abroad.
a. If unlawfully present and then leave and attempt to return, bar might apply when they try to come back
· No bar: less than 180 days
· 3 year bar: more than 180 days
· 10 year bar: more than 1 year
F. Adjustment of status procedure
1. USCIS examiner or IJ determines:
a. Whether the noncitizen meets criteria for an admissions category
b. Whether an inadmissibility ground applies
c. Whether criteria for adjustment under 245 are met
2. Does 245(a) apply? Pg 354
3. Was noncitizen admitted or paroled?
a. parolees are not admitted even though physically present
b. For parole, the government can permit them to enter the country but it only gives legal permission to be here, and no kind of lawful status
c. Legal significance of being admitted is that they have been inspected and gone through the formal legal process
d. Lawfully here (inspected/gone through legal process
e. Law changed in 1996 to make adjustment of status available only to legal entrants
f. Exception: immediate relative/battered spouse)
g. If 245(a) applies, go to step 4, if not, step 6
4. If 245(a) is met, does 245(c) (pg. 355) disqualify them from adjusting status? 
a. 245(c)(2) has alien continued or accepted unauthorized employment prior to application
b. or failed to maintain a continuous lawful status?
c. 245(c)(7) nonimmigrant who seeks adjustment to that of an immigrant and is not in a lawful nonimmigrant status
d. 245(c)(8) was alien employed while unauthorized alien or have they otherwise violated the terms of a nonimmigrant visa?
e. Exception: does not apply to immediate relatives of citizens or LPRs
f. Are they inadmissible under §212? Go to inadmissible section to test it. 
g. Are they deportable under 237(a)? Go to deportability section to test it. 
5.  If 245(c) bar applies, does employment-based exception 245(k) still allow adjustment
a. 245(k) pg 359-360:  can adjust under 245(a) if not out of lawful status or engaged in unlawful work for more than 180 days in the aggregate or otherwise violated term of alien’s admission. 
6. If 245(a) does not apply, look to 245(i) pg 357 for EWI (if person in US unlawfully) (very rare)
a. 245(i)(1)(C): In US on or before 12/21/2000 AND
b. 245(i)(1)(B)(i): Filed labor certification or family petition by 4/30/2001
c. Waives the unlawful presence ground for inadmissibility
d. Even if meet the criteria, still have to qualify for immigrant visa
· Not very wide applicability
· Policy questions about whether this should be kept in future reforms
7. DHS has final discretion to permit adjustment of status. Factors they consider:
a. Family ties in US
b. Hardship in traveling abroad
c. Length of residence in the US
d. Preconceived intent to remain
e. Any repeated violations of immigration law
8.  Is a visa available now? (look at visa bulletin)
9. Note: 101(a)(13)(c) pg 21: A returning LPR is not seeking admission unless certain facts are present
a. Continuous absence in excess of 180 days
b. Abandonment or relinquishment of the LPR status
c. Commission of a crime that would make a non-citizen inadmissible under 212(a)
d. Engaged in illegal activity after leaving 
e. Left US while under legal removal procedures 
II. Immigrant Procedures:
A. Labor cert if necessary
B. Petition USCIS (employment or family)
C. Acquisition of LPR status
1. Immigrant visa – state department
a. National visa center
b. Consulate
· Consular non-reviewability
2. Adjustment of status – §245 follow above guidelines for 245
a. Where? 
b. USCIS & immigration court 
III. Nonimmigrant procedures:
A. Obtain non-immigrant visa through:
1. Visa waiver program
2. Nonimmigrant visa: state department
a. Consular non-reviewability
3. Change of non-immigrant status, USCIS
B. Border/port of entry, US CBP
1. Period of admission
a. Visa controls admission
b. I-94 controls period of stay
2. Consular officers have judgment to admit single or multiple entries
3. If they find inadmissibility grounds
a. Deny or Waiver
IV. Review process:
A. No review of consular denials
B. If denied entry at border by CBP, can have a hearing before an immigration judge
1. If denied, barred 5 years
2. Prevents non-citizens from contesting denial
3. Deterrent so other people won’t try to come to the border unless they know they can get in
4. Bar serves as incentive for non-citizens to come to the border only if clearly eligible with no grounds of inadmissibility against them
V. Expedited Removal: INA 235(b)(1) pg 276
A. Applies to those
1. Without documents for entry
2. With fraudulent documents
3. Or who have committed immigration fraud in the past
4. Found within 2 weeks of entry and within 100 miles from border
B. if credible fear of returning to country of origin, can get a hearing for asylum
1. immigration officer would do credible fear interview
2. if colorable claim for asylum then they can get a hearing instead of being subject to expedited removal
C. if you can show you have continuous presence over 14 days then you are owed a removal hearing and can’t be subject to expedited removal

INADMISSIBILITY
I. When someone is eligible for admission, they get a visa (immigrant or non-immigrant) but still might be denied at the border due to inadmissibility
II. Things that as a country we think are undesirable (crime, health concerns, public charge
III. When do grounds of inadmissibility apply?
A. When seeking admission
1. 101(a)(13)(C): pg 21 “seeking admission” – an LPR will be deemed to be seeking admission when they
a. 1. Relinquish LPR status, 
b. 2. Have been absent for a continuous period of 180 days, 
c. 3. Have engaged in illegal activity after having departed the US, 
d. 4. Have departed from the US while under legal process of removal, 
e. 5. Have been convicted of 212(a)(2) offense unless granted 212(h) waiver or 
f. 6. Is attempting to enter without inspection
2. When changing non-immigrant status
3. When apply to adjust status to LPR
II. Checklist:
A. Does an inadmissibility ground apply?
1. If not, admitted, if so…
a. Does an exception apply?
· If so, admitted, if not…
· If not then move to waiver 
B. Are the criteria for a waiver met?
1. If not  excluded 
2. Is so…
C. Will immigration official exercise discretion to apply the waiver?
1. If not excluded. If so  admitted 
III. Grounds of Inadmissibility:
A. CRIME 212(a)(2) 
1. “conviction”: 101(a)(48)(A) (decided guilty + punishment)
2. “sentence”: 101(a)(48)(B) (period of incarceration or confinement ordered by a court of law regardless of if they actually served less)
3. Crimes of Moral Turpitude (CIMT)- no set definition, incl. aggravated felonies
a. Single CIMT: 212(a)(2)(A)(i) pg 114 anyone who commits:
· CIMT or
· Violation of any law or regulation of any state relating to a controlled substance is inadmissible
· Exceptions:
· Youth exception: 212(a)(2)(A)(ii))(I): If said crime committed before alien was 18 AND 5 years before the date of the visa application
· Petty offense exception: 212(a)(2)(A)(ii)(II): The maximum penalty for the crime did not exceed 1 year and alien did not serve more than 6 months sentence
b. Multiple CIMTs: aggregate sentence of 5 or more years 212(a)(2)(B)
· 2 or more offenses, regardless of what they were
· Examples: pg. 115-128
· Smuggling: 212(a)(6)(E) pg 128 any alien who at any time knowingly has encouraged, induced, assisted, abetted, or aided any other alien to enter or try to enter the US in violation of law is inadmissible
· Prior to 1990 smuggling used to only apply to if you got paid for it, but now it’s an inadmissibility ground regardless
c. 212(a)(2)(C) Drug traffickers pg 115
d. 212(a)(2)(D) Prostitution and commercial vice pg 115
e. 212(a)(2)(H) Human trafficking pg 116
f. 212(a)(2)(I) Money laundering pg 117 
4. Crime Waiver 212(h) pg 142: applies to CIMT; simple possession of 30 g or less of marijuana; multiple convictions; prostitution and vice; and those granted immunity 
a. 212(h)(1)(A): if inadmissible only under prostitution/criminal vice
· Plus rehab
b. 212(h)(1)(A) if activities occurred more than 15 years before the date of the alien’s application for a visa, admission, or adjustment of status
c. 212(h)(1)(B): Extreme hardship to citizen or LPR spouse, parent, son, daughter
· Hardship factors(Cervantes)
· Qualifying relative’s family ties to US and outside US; 
· conditions in country of removal
· financial impact
· significant health conditions
d.  212(h)(1)(C)Or if alien is VAWA self-petitioner
· (1)(D) Or, AG in his discretion and pursuant to such terms, conditions and procedures as he may by regulations prescribe, has consented to the alien’s applying or reapplying for a visa, for admission, or adjustment of status
e. No waiver if:
· LPR with fewer than 7 years of residence
· Alien has been convicted of murder or criminal acts involving torture
· Or attempt or conspiracy to commit murder or acts involving torture
· LPR who after admission was convicted of an aggravated felony
B. IMMIGRATION CONTROL/FRAUD
1. Fraud/misrepresentation 212(a)(6)(C) pg 128: any alien who by fraud or misrepresenting material fact, seeks to procure (or has sought to procure a visa, other documentation, or admission into the US or other benefit
a. Waiver: 212(i): pg. 143 if alien is the spouse, son or daughter of a USC or LPR, can get waiver if can prove extreme hardship to citizen of LPR spouse or parent of the alien
· Or in case of VAWA self-petitioner, alien demonstrates extreme hardship to alien or alien’s USC, LPR, or qualified alien parent or child
2. Smuggling 212(a)(6)E) pg 128
a. Pg. 139: Family unity waiver available to those who smuggled only a spouse/parent/child 212(d)(11) fraud was to help spouse/child 212(d)(12)
3. Document Fraud 212(a)(6)(f) (per Kim pp)
4. Invalid/No documents 212(a)(7) pg 129: Alien who is not in possession of a valid unexpired immigrant visa, reentry permit, border crossing identification card, or other valid entry document required by this Act, IF such document is required
a. Waiver: 212(k) pg. 145 – for those who possess immigrant visa and unaware of inadmissibility
5. Entrants without inspection (EWI) 212(a)(6)(A) pg. 127: Alien present in the US without being admitted or paroled, or who arrives in US at any time or place other than as designated by AG is inadmissible
a. Exception for VAWA self-petitioner. Battered women & children 
6. Prior Removal 212(a)(9)(a) pg 132: 
a. Bars readmission for noncitizen who has been ordered removed
· 5 year bar if removed at arrival
· 10 year bar if removed after admission
· If removed 2nd time, 20 year bar
b. Exception: AG’s consent or VAWA waiver 212(a)(9)(A)(iii) 
7. Unlawful Presence 212(a)(9)(B) pg 131-32: present in US after the expiration of the period of stay authorized by AG or present in US without being admitted or paroled
a. More than 6 months:  3 year bar 212(a)(9)(B)(i)(I)
b. More than 1 year: 10 year bar 212(a)(9)(B)(i)(II)
c. Exceptions: minors, asylees, family unity, battered women and children, trafficking victims. 
d. Waiver 212(a)(9)(B)(v) pg 133: Extreme hardship to USC/LPR spouse/parent/child
e. 212(a)(9)(C) pg 133: inadmissible if unlawful presence of 1 year (aggregate) after prior removal order AND new EWI
· Exception if AG consent; VAWA waiver
8. Other exceptions/waivers
a. 212(a)(9)(C)(ii) pg 133- EXCEPTION- requires to be out of US for 10 yrs since his last departure. Also secretary of homeland security can consent to his reapplying for admission. 
b. 212(a)(9)(B)(iii) pg 132- EXCEPTION - for minors, asylees, family unity, battered women and children, victims of severe form of trafficking in person, tolling for good cause, extreme hardship
c. 212(d)(3) pg. 136 Non Immigrant WAVIER- Discretionary waiver. Allows for temporary admission.
d. 212(d)(11) pg 139 WAIVER- AG has discretionary power for humanitarian purposes (refugee/ asylum); it can include smugglers.
e. 212(a)(6)(E)(ii) pg 129- special family reunification rule, only applies to individuals in US before 1988. 
C. PUBLIC CHARGE – 212(a)(4) pg. 123
1. 212(a)(4)(B) Factors to be taken into consideration:
a. Age
b. Health
c. Family status
d. Assets, resources, and financial status
e. Education & skills
2. The AG may also consider any affidavit of support under section 213A (pg.177)
a. Sponsor agrees to provide support to maintain the sponsored alien at an annual income that is not less than 125% the Federal poverty line during the period in which the affidavit is enforceable
b. Enforceable with respect to benefits provided for an alien before the date the alien is naturalized or earlier under section 3
· Not enforceable after such time as the alien has worked 40 qualifying quarters of coverage as defined by SSA
c. If one sponsor can’t meet the requirement, there can be cosponsors to make up the difference
d. Assets can be converted to cash and the value will become 20% of what it is when converted.
D. PUBLIC HEALTH: 212(a)(1) pg. 113
1. Communicable disease of public significance or lack of vaccinations physical/mental disorder and threat
2. Waiver: 212(g) pg. 141
a. if alien is spouse or unmarried son or daughter or minor unmarried lawfully adopted child of USC or LLPR 
b. for adopted unvaccinated children, have to promise to get vaccinated within a certain number of days
c. if have a son or daughter who is a USC or an LPR
d. VAWA self-petitioners
e. If alien receives vaccinations or HHS says not medically appropriate, or if is contrary to alien’s religious or moral convictions
E. NATIONAL SECURITY: 
1. Terrorism: 212(a)(3)(B) pg 117
a. “terrorist activities” hijack/sabotage a conveyance, hostage taking, violent attack, assassination, use bio/chemical agent, nuclear weapon/device, explosive or firearm or weapon w/ intent to endanger safety of 1+ persons or cause substantial property damage
b. “engaged in” committing inciting preparing, planning, gathering info on targets, solicit funds/value; solicit an individual to engage in…; material support to activity, individual or organization
c. Inadmissible if:
· Engage in terrorist activity
· Representative of terrorist organization
· Member of terrorist organization
· Endorses or espouses or persuades others to endorse/espouse
d. Applies to spouse and child (if occurred in the last 5 years) but exception if spouse/child didn’t know or spouse/child renounces the activity.
2. Waivers:
a. Immigrants: see waiver for each admissibility category above
b. Nonimmigrants: 212(d)(3) pg 136: Temporary admission of nonimmigrants if AG determines it would be in the national interest to do so
· AG can proscribe conditions like exaction of bonds, etc. necessary to control and regulate the admission and return of inadmissible aliens applying for temporary admission under this section.
· Factors:
· How recent and seriousness of the activity of condition causing inadmissibility
· Reason for the proposed travel to the US
· The positive or negative effect if any of the planned travel on US public interests
3. Extreme Hardship Waiver:
a. Cervantes-Gonzalez: factors for extreme hardship: (look at relative, not alien). P was married 1 year before proceedings started. His family was in Mexico and wife’s family was in US. They requested an extreme hardship waiver saying his wife wouldn’t be able to find a job in Mexico and didn’t have the money to travel back and forth.
· Court said that did not meet the extreme hardship standard. The wife knew that he might be inadmissible when she married him and they needed to prove more than mere inconvenience. They said family separation and cost of travel back and forth is a natural consequence of deportation and therefore doesn’t qualify as extreme
b. Looking at LPR or USC relatives
c. presence of other LPR or USC family and ties to the country
d. qualifying relative’s family ties outside of US
e. do they speak the language, education opportunities?
f. Can they assimilate
g. conditions in home country
h. financial impact of departure from US AND
· Can they work in the other country?
i. significant conditions of health, particularly when tied to an unavailability of suitable medical care in the country she would have to relocate to
4. July 7th case: family ties were at issue because the mother is in the US and the spouse financially supports her. They also had a 2 year old and said it would be a hardship for the mother to raise her on her own if the father were deported. 
a. Holding: The court said they did not meet extreme hardship standard. The mother of a spouse is not a qualifying relative and a lower standard of living is not sufficient. The wife has a job in the US so can support herself. Again the court looked at the natural circumstances of deportation
5. July 8th case: spouse had severe health condition and if the husband is deported, said she couldn’t take care of herself and her kids and could become dependent on government benefits. She has continuing medical treatments in the US that they do not want to disrupt. Especially since it is a mental illness, she argued that the doctor-patient relationship was crucial and she could not get adequate care outside of the US.
a. Holding: extreme hardship standard met and waived inadmissibility. 

DEPORTABILITY
I. Checklist:
A. Does a deportability ground apply to the noncitizen?
1. If so is there an applicable statutory ground for relief from removal?
2. Is there a constitutional challenge to the deportability ground or lack of relief?
B. What is deportation?
1. Removal of non-citizens who have been admitted to the US
2. Technically those who entered without inspection can also be deported based on inadmissibility
C. Who can be deported?
1. Someone who is inadmissible
2. Violator of visa terms
3. If non-citizen fails to register or provide notice of change of address to CIS
4. Fraud
5. Crimes
D. Deportability grounds different from inadmissibility grounds
E. Burden is on the government to prove that the non-citizen is deportable (in inadmissibility burden on person)
II. Deportability Grounds: 
A. Immigration Control INA 237(a)(1) pg 287
1. Inadmissible at entry or adjustment or later violated their immigration status: 237(a)(1)(A) – pg. 288
2. Present in US in violation of law: 237(a)(1)(B) pg. 288
3. Failure to maintain nonimmigrant status 237(a)(1)(C) pg. 288
4. Alien smuggling 237(a)(1)(E) pg. 288
a. Special rule in case of family reunification (see inadmissibility)
5. Document fraud 237(a)(3)(C) pg. 293
B. Crimes: INA 237(a)(2) – pg. 290
1. CIMT: 237(a)(2)(A)(i),(ii) pg 290
a. Automatically deportable if convicted of or admit to one CIMT committed within 5 years (or 10 years if LPR) after date of admission AND a sentence of that crime MAY be 1 year or more
b. Two CIMT -  deportable, regardless of timing
2. Aggravated felonies: 237(a)(2)(iii) – pg290, 101(a)(43) pg38
a. May not obtain asylum, cancellation, or voluntary departure
b. Barred for life from returning to U.S. unless they gain consent
c. 238(b) pg 298– Aggravated felons who are not LPRs are subject to administrative removal without an immigration judge hearing
d. Standard depends on crime:
· Sentence doesn’t matter: 
· murder, rape, sexual abuse of minor, drug trafficking, firearm offenses, demands for ransom, child porn, prostitution, involuntary servitude, national security, alien smuggling, illegal reentry after AgFel deportation and others
· Need one year or more for term of imprisonment
· Crimes of violence, theft/burglary, document fraud, counterfeiting, forgery, bribery, and others
· Must be $10,000 or more in loss
· Fraud/deceit, money laundering, tax evasion
3. Drug offenses: 237(a)(2)(B) –pg291
a. Different than trafficking which is aggravated felony
b. Applies to conviction for violating ANY law, including that of a foreign country, relating to controlled substance
c. Sole exception: 30 grams or less of marijuana for personal use
4. Domestic violence: 237(a)(2)(E) –pg291
a. Includes violation of protection orders
b. DV, stalking, child abuse, child neglect, or child abandonment
5. National Security 237(a)(4) pg 294
6. Public Charge 237(a)(5) pg 295
7. Voting Unlawfully 237(a)(5) pg 295
8.  “Conviction” – 101(a)(48)(A) –pg41
a. Formal judgment of guilt or alien plead guilty/admitted sufficient facts to warrant finding of guilt; or if judge ordered punishment/penalty/restraint on alien’s liberty.
b.  If conviction is reversed on appeal for procedural or substantive defects, the underlying crime cannot be the basis for removal
9. “Sentence” or Imprisonment– 101(a)(48(B) –pg42:  Includes suspended time
a. Any reference to a term of imprisonment or a sentence with respect to an offense is deemed to include the period of incarceration or confinement ordered by a court of law regardless of any suspension of the imposition or execution of that imprisonment or sentence in whole or part
C. Harisiades: Constitutional case on deportation. 3 LPRs who were former communist party members. One P was in US for 30 yrs, other P here for 30 yrs, & 3rd party was here for 20 yrs. They all left the communist party. Law that noncitizen can deportable for communist membership at the time & it at retroactive application. 
1. Ps were declared deportable and Ps sued for SDP under 1st amend righs & PDP & ex psot facto (retroactive)
2. Court rejected the Ps claim  
D. Defense counsel must inform of immigration consequences if statute is clear on consequences
1. Padilla v. Kentucky: Padilla LPR of 40 years & military vet-Transported a large amount of weed. He followed counsel’s advice and plead guilty, thus making him deportable. Counsel didn’t look at INA. 
a. Holding: counsel’s representation fall below standard of reasonableness (constitutional deficiency) courts must ask if there is a reasonable probability that, but for counsel’s unprofessional errors, the result of proceeding would have been different. Important case because it allowed a non-citizen criminal defendant to bring a 6th amendment challenge based on ineffective service of counsel
b. Rule: majority says that a criminal attorney is required to research and look at the statute. They are not immigration attorneys so not expected to know all the intricacies, but if the statute is clear, they must advise.
· If counsel falls below reasonable standard of care then P needs to prove prejudice  
c. This case weakens the doctrine of plenary power by allowing constitutional review in an area where it previously didn’t apply and extending due process rights when there are immigration consequences at issue in a non-immigration case. Also admits that crime and immigration are meshed together 
E. Chada: considers the retroactive application of Padilla. Says the retroactive application is not permitted if there is a final determination in previous criminal case. Immigration consequences need to be told b/c of the severity of deportation. 
1. Concurrence: thinks you need middle ground since too much to require criminal attys. To also be immigration attys. 
2. Dissent: Advising on immigration consequences is too much to require attys. To do. Constitution about representation is in criminal matter only.  
F. Waivers 212(h) pg 142- AG can waive at his discretion 
1. Exceptions: no waivers for
a. Aggravated felons OR
b. Aliens who have not lawfully resided continuously in the US for a period of at least 7 years immediately preceding the date of removal proceedings.
2. Note: Although alien has burden of proof to show that he is admissible, Government has burden of proof to show alien is deportable.

REMOVAL PROCEEDINGS
I. Expedited Removal: INA 235(b)(1) pg 276
A. Applies to those
1. Without documents for entry
2. With fraudulent documents
3. Or who have committed immigration fraud in the past
4. Found within 2 weeks of entry and within 100 miles from border
B. if credible fear of returning to country of origin, can get a hearing for asylum
1. Need to indicate that 
2. immigration officer would do credible fear interview
3. if colorable claim for asylum then they can get a hearing instead of being subject to expedited removal
C. if you can show you have continuous presence over 14 days then you are owed a removal hearing and can’t be subject to expedited removal
D. Others get regular removal proceedings 
II. Appeals:
A. Review of merits decision in BIA
B. Review of BIA removal/order
C. Government can seek AG review
D. Noncitizen can file petition for review in federal court of appeals
1. Voluntary departure
2. Stay pending removal
E. Detention – in possession of ICE
1. Hardship: Exceptional and Extremely Unusual standard
a. Must show that removal would result in “exceptional and extremely unusual hardship to the alien’s spouse, parent, or child, who is a USC or LPR”
· Has to be substantially beyond that which would ordinarily be expected to result from the person’s departure
· Less than unconscionable
· 1996 changed standard from extreme hardship to exceptional and extremely unusual 
2. Matter of Gonzalez Recinas: issue is whether exceptional and extremely unusual hardship will occur for a single mother and teenage Mexican children. She had 3 USC children, ages 8, 11, and 12. 
a. Holding: court said she met the standard for exceptional and extremely unusual hardship based on community ties, her business, she was a single parent and with the lower standard of living couldn’t raise her kids, she had no childcare in Mexico, they considered the age and health of the children and were swayed by the fact that two of the USC kids did not speak Spanish well and emphasized that she would be solely responsible for the care of her 6 kids. 

ENFORCEMENT: POLICY 
I. 2 broad areas: Enforcement at border and Interior enforcement
II. Increase in funding for border enforcement
A. Goal not just to apprehend those trying to cross surreptitiously, but also trying to deter them from trying to demonstrating a strong stance
B. In the last 10-15 years, number of border apprehensions has gone down
1. Possible that decrease in jobs in US might influence people to stay in Mexico
2. Also people here in the country that are undocumented are less able to move back and forth and bring their family here because of increased border security
C. Interior Enforcement – prosecutions for immigration violations
D. Trend in the last 10-15 years
E. Work-cite enforcement actions
1. Policy is to focus more on violations by employers hiring unauthorized workers rather than the workers themselves who lack authorization (policy objective of ICE)
a. IRCA – was the first time that legislation made it illegal for employers to hire unauthorized workers
· In order to regulate, employers have to fill out I-9s that attest to the authorization of the workers they hire. 
· Don’t need to show any other proof, just based on good faith belief
· Audits of I-9 are random and not done systematically
· IRCA has anti-discrimination provisions that haven’t’ really been enforced
· Worried that increased raids will cause profiling and employers won’t hire someone just because they look like they could be illegal.
· E-verify is another extension of IRCA
· Electronic database system that allows for employer to check the work-authorization of an employee against federal database
· Drawbacks:
· Just says information, no picture so could be fraudulent documents
· Could get false positive and mis-information
· Mis-information also extends to those who might be authorized to work but the database says they not and then they can’t find work. 
· Continues to be controversial program but virtually every immigration proposal has required an expansion of E-verify
· Right now only required for government employers
· Some states require for all employers
· But when state enforces E-verify, not been said to preempt federal government
F. 287(g) pg 451 program for interior enforcement:
1. Statutory provision in INA
a. Permits local and state law enforcement officials to enforce immigration laws if they have an agreement with federal immigration authorities
b. Came under fire when sheriff in Maricopa county used this to violate civil rights in Arizona. 
c. Critics say that local law enforcement wouldn’t have enough training in immigration enforcement
G. Sanctuary City: Local & State offices will not serve as immigration enforcers. Immigration is federal jurisdiction & federal immigration officials are able to conduct investigating in sanctuary cities & detain them. 
1. General ICE safe zones: schools, hospitals, crime victim shelter, churches,
2. Currently there is a bill in the state assembly to make CA a sanctuary state  
H. CA TRUST Act limits interaction that local law enforcement can have with federal immigration enforcement and doesn’t allow 48 hour retainers
1. LA has special order where LAPD policy is to prohibit cooperation between LAPD and federal immigration enforcement for the purpose of enforcing immigration laws
a. LAPD not supposed to inquire into immigration status when investigating crime
b. Public safety rationale, want people to report crime without fearing immigration consequences
I. Secure communities program phased out and replaced with PEP
1. Bush era policy that is someone held for criminal charge for investigation before arraignment, that if the person is also in violation of imm. offense then to hold them longer than the standard 48 hours. 
2. said there should be cooperation when alien convicted of priority 1 or 2 offenses
a. LAPD refused to enforce
b. Constitutional challenge for unreasonable search & seizure 
3. Priority Enforcement Programs (PEP)
a. Priority 1: Threats to national security, order security, public safety
b. Priority 2: misdemeanants and new immigration violators
c. LAPD won’t comply
d. Should federal immigration enforcement be able to use state and local law enforcement data?
· Could subject someone who is potentially innocent of the crimes to be deported
J. Where do state and local law enforcement get enforcement power?
1. Indirect: through regulation of the workplace, housing, public education, etc.
a. As a result of federal law 287g, when state agencies are acting as the extension of the federal government
2. Direct: through state enactments of direct immigration enforcement
a. E.g. SB 1070 in AZ 
· Preemption:
· Explicit preemption: by words in federal statute
· Implied Preemption: two types:
· Field preemption: Congress intends federal to occupy the field
· Conflict preemption: state law must yield to conflicting federal statute
· because it is impossible for individual to comply with both state and federal law
· because the state law is an obstacle to the objective of Congress
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