Film Financing and Production Seminar Outline

***BE SURE TO TAB HANDOUTS FOR REFERENCE TO AGREEMENTS AND CLAUSES***

See: DGA Practice below for how to be able to use your tabs. Know where to find Termination in STC, Sequel rights in agreements, Options, and CREDIT PARAGRAPHS 
(w/ applicable guild rules) 

I. Law of Ideas
a. Confidential relationship imposes fiduciary-like duty
i. Elements for Confidential Relationship: 
1.  Idea (Not Necessarily Copyrightable); 
2. Offered In Confidence; 
3. Voluntarily Received In Confidence W/Understanding Not To Be Disclosed To Others
b. Quasi contract
i. Agreement express or implied in fact
ii. 1) telling idea conditioned on obligation to pay if used 2) mjust know condition before idea told and accept the disclosure	 or implied promise
iii. Desny v. Wilder Implied K Requirements: 
1. Submission (plaintiff needs to submit an idea)
2. Conditions (i.e. I want compensation/ or you have to keep it confidential)
3. Knowledge of Conditions (recipient knows or should know that it’s being submitted under conditions)
4. 4) Acceptance of submission w/ knowledge (need opportunity to reject it) if ‘blurted out” before that, no claim. 
5.  Actual use
6. Value 
iv. Montz v. Pilgrim Films ( CA 2011)
1. Implied contract when submission and idea used (but not script)
2. “bilateral understanding” that use of idea means compensation
3. reasonable expectation for payment

II. Life Story Rights
a. Hoehling v. Universal City Studios
i. Copyright infringement case re: history
ii. Hindenburg case, Hoeling wrote investigative account (presented factually) of the Hindenburg crash
iii. Talks about voyage and outlines investigates and own conclusions
iv. theory of worker Spehl with flashbulb and commie girlfriend
v. Michael McDonald 10 years later makes more fictional account, themes of natural beauty v mans mechanical progress, Spehl shown as nature defeating man planting bomb
vi. Admits to using P’s book, but originally heard theory in another book
vii. Publisher then sold to Universal City Studios (motion picture rights)
viii. New script “grand hotel” style, anti Nazi saboteur and Nazi team up to blow it up, storm delays and cannot stop the bomb
ix. Here plot similar, but parties argue different character motivations (Plot seen as non CR idea)
x. SINCE historical event, plot less protectable since presented as a fact

III. CLAIMS
a. False Light:
i. Giving publicity
ii. To a false statement, representation, or imputation
iii. Of and concerning P
iv. Placing in a false light, highly offensive to reasonable person
v. Requisite fault (same as defamation)
vi. Damages
b. Defamation:
i. False, unprivileged statement of fact
ii. To a third person
iii. Of and concerning P (must actually be identified)
iv. Likely to harm reputation
v. With Requisite fault (public = malice; private = negligence)
vi. Either economic loss or proven special harms
c. Public Discl. Priv. Facts
i. Disclosure to the public
ii. of private facts (not publicly known)
iii. highly offensive to a RP
iv. not of legitimate public concern
v. Resulting in damage (mental distress,reputation)
d. Intrusion (CA only)
i. Unauthorized, intentional intrusion into selection (reasonable expectation of privacy) –Actual sub. And objective reasonableness 
ii. Highly offensive to a RP
iii. Causing anguish/suffering
e. Commercial Appropriation (CA only)
i. Use of name or image
ii. In an identifiable manner
iii. To benefit the wrongdoer
iv. Without consent
v. which causes injury to self esteem/dignity 
vi. *Not for public people!
f. Right of Publicity
i. Use of P’s identity 
ii. Approp. of name or likeness to D’s advantage
iii. Lack of consent
iv. Resulting injury
v. Dora v. Frontline  - becoming a public persona (in surfing) means no protection
g. CASES
i. Sarver v. Chartier 
1. Hurt locker/ playboy article case EOD officer
ii. Porco v Lifetime – NY
1. Porco killed father and attempted to kill mother. Lifetime makes tv movie, Porco attempts to enjoin
2. Motion to dismiss denied

IV. WAIVERS & RELEASES
a. FASA v. Playmates (ND Ill 1995)
i. IP of futuristic robot toy, BATTLETECH, have virtual reality company
ii. Has waiver of all claims, submission is idea, returned papers w/in 2 weeks
iii. Not informed of waiver
iv. Waiving future claims not allowed due to public policy

V. Ambiguity in K’s
a. Manifestations of parties intent
b. Nature of K and circumstances negotiated
c. Plain meaning
d. Trade usage

VI. “manner medium or form now existing or hereafter devised”
a. approaches – 
i. only such uses in unambiguous core meaning, leave out ambiguous penumbra (strict construction)
ii.  any uses reasonably said to fall w/in media in license (favors grantees) 
iii. normal contract interp (neutral) burden of justifying departure from reasonable meaning on that party advocating departure

VII. WGA
a. WGA does not make distinction between 2 types of spinoffs
i. Generic – 1 or more principle of A become series B
ii. Planted – New stars of series B put in A to then make new show
b. SEPARATED RIGHTS
i. Company gets CR – some granted to writer
ii. Screen – publication and dramatic stage (to start to give them something like tv playwrights)
iii. NEED 
1. Jurisdiction
2.  Initial qualification (original – complete and developed plot and character development (does not include minor characters), or if assigned, substantially new and different story or material not provided)
3. Final qualification – Story (written by, story by,” “screen story by”) (screenplay does not count)
iv. Publication rights – EXCLUDING comics, newspaper comics, comic strips
v. HOLDBACKS
1. Company gets novelization w/ feature
2. Credited author gets option to write (minimum 3.5K against 35% gross)
3. Have to take CR in company’s name, have to submit, have to use if company demands, but must get title permission, company gets first refusal to finance (also applies to Stage)
4. Dramatic – company has initial right to stage, has 3 years to start active dev. 5 years to stage
5. Requires payment of 50% amount due under Dramatists guild
6. Rights to revert to writer
c. Reacquisition  (unproduced)- 5 years after purchase (or finish), after 5 year window to give notice to buy back, then 2 years to purchase. Company must send T+C
i. Can acquire rewrites, 2 year window,1 year after option expires, window closes 6 years after option expires
d. Mandatory rewrites – CAN WAIVE
e. Rewrite triggers P+H (on purchase)
f. Meeting with Executives before being replaced (senior who has read)

VIII. Participation
a. DNP = gross receipts – dist fees – dist expenses (sometimes called P & A)   – financing charge – neg. cost 
b. Also look for pre-breakeven contingent or better definitions
c. ALWAYS DO IN ORDER
d. Do interest before neg cost in order to recoup more. 
e. Studio treating self as equity investor. 
f. For neg cost, have overhead charge (though not really called that anymore, here called production charges) and admin charge, admin charge added on to make negative cost. 
g. Gross receipts are only in definition, if not in there LEAVE OUT.
h. May have multiple distributors, so check for receipt purposes. 
i. Gross = theatrical rentals (somewhere between 40-50% of box office usually) + Pay TV (license fee) + Free TV + Home Video (included at small %, 20%, includes EST, DTO, traditional on demand) + SVOD (treated more like pay-tv)
j. Other things that come off – certain types of participation (before recoupment), agreed over-budget deduction (applies to producer or director ONLY, usually double) – negotiate to not penalize other parties
k. Types of participations (listed by how valuable to talent) - % Gross (or first dollar), Defined/Adjusted Gross (gross-off the tops, OTT), Cash break even 10 (% of revenue after breakeven w/ lower distribution fee – 10% for everything), CBE 15, CBE 20, % of gross after initial breakeven point (not continuing, slightly better than DNP), Defined Net Proceeds (rolling w/ recoupments) 
l. Can also work in profit pool of % gross w/ group over CBE number

IX. Breakeven
a. GENERALLY
i. (Costs/(1-%fee)) = Breakeven Point

X. DGA PRACTICE:
 
1.     Jamie Fox directed the picture and wants to show it to an audience.  Does she have the right to require us to set up a screening?  If she wants it to be a public screening and we want it to be private, who gets to decide?
 
      Paragraph 9(b)(ii) – has to get permission from the producer
 
      DGA Agreement – 7-505(e) – at Employer’s election, has to be to the public or be private more than 100 people
 
2.     Jamie has had her cuts and previews, and we’re still not satisfied with the film.  Can we make some changes in the film before releasing it?
 
       Paragraph 9(c) – Producer’s Rights – President of the Theatrical Motion Picture Production Division of Producer is designated as the person having final cutting authority.
DGA 7-506 right to be present and consult in post.
 
3.     Jamie directed the picture and we want to now release it on videocassettes.  We want to add some scenes that were deleted to get our rating and, of course we need to change the film to make it fit the TV screen.  Jamie wants it to be released in “letterbox” format.  Do we have to let her be involved in these decisions?  If we disagree, who wins?
 
      Paragraph 9(b)(iii) – Artist gets the first opportunity to supervise. 
 
      Paragraph 9(c) –  Producer’s Rights – gets final cutting authority on everything.
SEE 7-509 – g for videocassettes, right to edit. 
 
4.     We’ve licensed the film for a network broadcast, and it needs to be cut to fit in some commercials.  Does Jamie have any right to be involved in the cuts?
 
      DGA 7-509(c)(iii) – “editing” includes placement of or changes in commercial breaks, interruptions, and promotional announcements - consultation
 
5.     The network needs some strong language and sexuality to be removed from the film, but if those scenes are cut, the film doesn’t make sense.  What can we do?
 
      Director Agmt 5(b) – specifications, alternative footage for network
DGA 7-509(e) – Director offered opportunity to shoot new footage at no less than one-half of the Director’s initial daily compensation rate. CONFLICT? 
 
6.     We’re preparing our credits for the film.  On screen, we want Dusty Hoffer’s (the star’s) credit to be the largest, which will be the same size as the title of the film, with Jamie’s being only half as large.  Can we do that?  What about in the paid ads for the film?
 
      Paragraph 8(a)(i) – Yes, for prints
      Paragraph 8(a)(ii) – Yes, allowed for paid ads too
DGA 8-201 – 50% for title OR biggest name. 
7.     We want to do a large billboard ad with just the title of the picture and Dusty’s credit.  Do we have to give Jamie credit?  We want to do a “teaser” ad—it’ll just say “This fall…you’re going to be infected…”, but we want to include Dusty’s credit too.  Do we have to give Jamie credit?  Greta is insisting that we also give her credit on the teaser with Dusty.  If we do that, do we have to give Jamie credit?
 
Billboard bigger than x number of sheets.  So excepted.
      Paragraph – Have to give credit for all, must be at least 35% the size of the title.
      DGA 8-203(d) – if another credit there, then have to give credit, BUT doesn’t apply to teasers (if name of more than 2 starring actresses)
      STC Paragraph 4(a) – maybe not, until you include producer then yes per Paragraph 8(c), 4(b)? inconsistency, 
 
8.     We gave Jamie Fox a chance to direct our picture (it’s her first).  We don’t like the dailies, we don’t think she can do a good job.  What can we do?
 
11(b) – pay or play, offset? Not express.
      DGA 7-1401 – have to replace her with a professional director
Performance standards? STC. Go to default 13 ST&C, terminate under b(i), (e) discharge obligations 
 
 
9.     We’re mid-stream in production, and there’s a riot in LA that destroys our sets.  We decide not to finish the picture.  What can we do?
 
      Paragraph 4 – Can abandon at any time but have to pay applicable monies.
      STC Paragraph 13(b)(i) – Producer can terminate the agreement if the Force Majeure continues in excess of 6 consecutive weeks.
 
10.  Same as #9, but we ultimately decide to release the movie, based on what was shot pre-termination.  Any obligations to Jamie?
 
      Credit
      DGA 7-506 – right to consult for post
      Director’s Cut
 
11.  Jamie is not being cooperative.  She’s generally being difficult and falling behind schedule, so we decided to move production to the studio lot, and we’ve told her to cut 2 of her favorite scenes from the movie, but she shot them anyway.  She says she was delirious with hay fever. What can we do?
 
      Pargraph 5(a) – approved screenplay, material breach
 
 
12.  Same as #11, and we terminate for breach.  Jamie sues to enjoin further production.  Can she win?
 
      STC Paragraph 12(a) – NO!  waiver of injunctive relief
 
13.  New scenario:  Jamie is midstream on picture, doesn’t like working with us, and gets an offer for another picture for more money.  What can we do?
 
      STC Paragraph 12(c) – exclusive period, can enjoin her from working during that period she was exclusive
 
14.  New scenario:  Picture finished.  Jamie went on a talk show and bad-mouthed us.  What can we do?
 
[bookmark: _GoBack]      STC Paragraph 11 – can’t be derogatory
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