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· Introduction
·  Constitutional Limits on State Regulation of Intimate Life & The Right to Privacy
· Equal Protection Analysis
· What’s the classification?
· Suspect:  race, national origin, alienage
· Quasi-suspect:  sex/gender, “illegitimacy” (non-marital birth)
· Not suspect:  everything else (including disability, marital status)
· Where is sexual orientation?
· Level of scrutiny
· Strict:  suspect classifications
· Intermediate:  quasi-suspect classifications
· Rational basis:  everything else
· rational basis plus?
· Governmental Interest and Fit
· Strict:  compelling governmental interest, and the law is narrowly tailored to achieve that interest (least restrictive means)
· Applies to national origin, to race
· Courts ask:
· Is govt interest compelling?
· Is the law narrowly tailored to achieve that interest?
· Most difficult to survive
· Intermediate:  important governmental interest, and the law is substantially related to achievement of the interest
· Applies to gender classifications, marital status classifications 
· Courts ask:
· Is the govt interest important?
· Is the law substantially related to achieving that interest?
· Rational basis:  legitimate governmental interest, and the law is rationally/reasonably related to the interest
· Most state laws subject to this type of review 
· Courts ask:
· Is there a legitimate interest?
· Are the means rationally related to that interest?
· Most laws challenged under this basis survive 
· Substantive Due Process
2. What’s the right at stake?
1. Framing the Right
1. Narrow vs. Broad
1. Is the right fundamental?
2. Is the right implicit in the concept of ordered liberty?
2. Is the right deeply rooted in history and tradition?
2. Level of scrutiny
2. If the right is fundamental, strict scrutiny applies 
2. If the right is not fundamental, rational basis applies 
2. Something in between?
3. rational basis plus?
3. heightened?
3. intermediate?
2. Governmental Interest and Fit
3. Strict:  compelling governmental interest, and the law is narrowly tailored to achieve that interest (least restrictive means)
3. Something in between?
2. what kind of governmental interest?
2. what kind of fit?
2. Intermediate/heightened/flexible
3. Substantial gov’t interests?
3. Relationship between ends and means?
3. Rational basis:  legitimate governmental interest, and the law is rationally/reasonably related to the interest
1. Family Law's Fundamental Rights
3. Right to:
1. [image: Important] Procreate
1. Griswold, Eisenstadt, La Fluer, Dike
1. [image: Important] Marry
2. Loving, Zabloki, Turner and Obergefell
1. [image: Important] Family integrity/autonomy
3. Moore v. City of East Cleveland
1. [image: Important] Parental rights
4. Pierce, Meyer, Stanley, Troxel, Samtosky 
1. [image: Important] Sexual privacy/liberty
5. Reproductive rights/autonomy
1. Contraception
1. Griswold, Eisenstadt
1. Abortion
2. Roe, Casey
5. Sexual intimacy? (significant liberty interest)
2. Lawrence
. Relationship between Criminal Law and Family Law
4. Signals societal values
4. Promotion of norms of the time 
4. Conformity through coercive power of law
4. Channeling sexual intimacy and procreation through the institution of marriage
· What is a Modern Family
· Family Law as a Discipline
. Family law as state law.
1. But trends toward uniformity across states (see ALI and Uniform State Laws) and increasing federal statutory and constitutional regulation (see FMLA, child support, nonmarital birth, unmarried fathers, marriage litigation).
. The constitutionalization of family law.
. Multiple bodies of law.
3. Public (constitutional, employment, antidiscrimination) and private (wills/trusts, property, contracts) law.
. Overlapping modes of analysis, including statutory and common law analysis.
. Family law beyond law – the importance of other disciplines, including psychology, sociology, medicine, and history.
· The Decline of Marriage
. For whom?
. Relationship to parenting?
. Why?
. Implications?
. Solutions?
· Trends
. Age at marriage rises
. Number of marriages decline
. Divorce increases
. Cohabitation increases
. Unmarried parenting increases
· Divorce, Income, and Education
. Income
1. Higher income, more likely to stay together
. Having a baby 7 mos after marriage vs. before decreases risk of divorce
. Own family of origin intact decreases divorce
. Religious affiliation decreases divorce
· Key Questions
. What messages do we get about marriage and family?
. What is the relationship between marriage and parenting?
. How do we think about the relationships between parents and children?
. How does family structure social roles, social institutions and legal obligations?
. Should the government promote certain family forms over others?
· Course Themes
. Which relationships qualify as family relationships considered worthy of state recognition and support…and state regulation and oversight?
. What role does and should marriage play in regulating family life and sexual relationships?
. How should the state conceptualize parenthood, and what is the relationship between parenthood and family form?
. What is the state’s role in regulation of the family?
4. Family privacy vs. state authority/intervention.
· Establishing the Right to Privacy
· Parental Rights
. Meyer v. Nebraska (U.S. 1923)
1. Overview
1. The teacher, while working in a parochial school, was convicted for teaching the German language to a 10-year old child who had not successfully passed the eighth grade. The state supreme court had held that the statute was a valid exercise of the State's police power. The court reversed, holding that the statute was arbitrary and without reasonable relation to any legitimate State goal. The court further held that the liberty guaranteed by U.S. Const. amend. XIV protected the teacher's right to teach and the right of parents to engage the teacher in educating their children. The court stated that education and acquisition of knowledge were matters of supreme importance that should be diligently promoted. The State could not, under the guise of exercising its police power, interfere with such guaranteed liberty interests. The court found that, by the statute, the legislature was attempting to materially interfere with the calling of modern language teachers, with the opportunities of students to acquire knowledge, and with the power of parents to control the education of their own children. Thus, the teacher's conviction was based on an unconstitutional statute.
1. Facts:
2. Parental rights vis-à-vis English-only language instruction law
2. Nebraska Law forbade teaching “any subject to any person in any language other than the English language” to any pupil who had not yet “attained and successfully passed the eighth grade.” 
1. Issue:
3. “[W]hether the statute as construed and applied unreasonably infringes the liberty guaranteed to the plaintiff  . . . by the Fourteenth Amendment” and the due process clause.
1. Holding/Reasoning: 
4. Liberty extends beyond bodily restraint to encompass contract, occupation, acquisition of knowledge, marriage, establishing a family and child rearing
4. Parents have the right to give children “education suitable to their station in life.”
4. No reasonable purpose for the prohibition of foreign language education
1. Rules/Policy: 
5. The liberty guaranteed under U.S. Const. amend. XIV denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.
5. The liberty guaranteed under U.S. Const. amend. XIV may not be interfered with, under the guise of protecting the public interest, by legislative action which is arbitrary or without reasonable relation to some purpose within the competency of a state to effect. Determination by the legislature of what constitutes proper exercise of police power is not final or conclusive but is subject to supervision by the courts. 
1. Notes:
6. The liberty of the teacher was being infringed and the liberty of the parents to be able to choose how they wanted their kids to be educated was infringed as well 
6. Liberty goes beyond bodily restraint
2. Liberty to acquire knowledge, liberty to obtain occupation
2. Its not just physical restraint 
2. Building on contract and occupation cases here
6. This law is arbitrary and unreasonable and doesn’t justify only teaching English 
3. There needs to be some kind of justification, the law cant be irrational, arbitrary, or without reasonable relationship to public good 
6. Ct here is imposing limits on the state plenary power 
6. Ct is using rational basis constitutional review
. Pierce v. Society of Sisters (U.S. 1925)
2. Parental rights vis-à-vis compulsory public school law
2. Overview
2. Appellee private primary schools filed actions against appellant public officials, challenging the constitutionality of the Compulsory Education Act (Act), 1922 Or. Laws § 5259, under U.S. Const. amend. XIV and seeking to enjoin its enforcement. The Act mandated that all normal children aged 8 to 16 years old attend public school. Appellees asserted that their enrollments were declining as a result of the Act. The district court entered an order enjoining appellants from enforcing the Act and appellants sought review in consolidated appeals. The court affirmed, ruling that the inevitable practical result of enforcing the Act was the destruction of appellees' primary schools and perhaps all other private primary schools for normal children within the state. The Act unreasonably interfered with the liberty of parents and guardians to direct the upbringing and education of their children. Although appellees were corporations, they could claim constitutional protection for their business and property. They sought protection against a present and real threat of injury from the arbitrary, unreasonable, and unlawful interference with their patrons and injunctive relief was proper.
2. Facts. 
3. Appellee the Society of Sisters, a corporation with the power to establish and maintain academies or schools and Appellee Hill Military Academy, a private organization conducting an elementary, college preparatory, and military training school, obtained preliminary restraining orders prohibiting appellants from enforcing Oregon’s Compulsory Education Act. The Act required all parents and guardians to send children between 8 and 16 years to a public school. The appellants appealed the granting of the preliminary restraining orders.
2. Issue. 
4. Does the Act unreasonably interfere with the liberty of parents and guardians to direct the upbringing and education of children under their control?
2. Holding:
5. The Act violates the 14th Amendment because it interferes with protected liberty interests and has no reasonable relationship to any purpose within the competency of the state.
5. The Appellees have standing because the result of enforcing the Act would be destruction of the appellees’ schools. The state has the power to regulate all schools, but parents and guardians have the right and duty to choose the appropriate preparation for their children.
2. Rules/Policy: 
6. The 14th Amendment provides a liberty interest in a parent’s or guardian’s right to decide the mode in which their children are educated. State’s may not usurp this right when the questioned legislation does not reasonably relate to a viable state interest.
6. Legislation may not unreasonably interfere with the liberty of parents and guardians to direct the upbringing and education of children under their control. Rights guaranteed by the U.S. Constitution may not be abridged by legislation which has no reasonable relation to some purpose within the competency of the state. 
2. Notes:
7. Climate at the time was feelings of threats from different religions (i.e. Catholic schools or Jewish schools)
7. Plaintiffs: In the states pursuing their plenary power (state power) they are infringing the plaintiffs' interests
7. Basic competency, basic safety, setting standards for educational goals, etc. is perfectly within state's plenary power
7. But, prohibiting parochial schools/mandating public schools does not fall under that framework. Theres no real reason for this law and no justification provided
7. Court here is beginning to sketch out strict scrutiny 
· Sexual Privacy
. Criminal Law, Sexual Intimacy and Marriage
1. State laws across the country criminalized:
1. Fornication
1. Seduction
1. Sodomy
1. Contraception/Obscenity
1. Abortion
1. Prostitution
1. Civil laws penalized “illegitimacy” and mandated sterilization for the “feebleminded” (Buck v. Bell-  1927)
. Griswold v. Connecticut (U.S. 1965)
2. Overview
1. Defendants appealed from their convictions under Conn. Gen. Stat. § 53-32 (rev. 1958) as accessories. They contended that the application of the accessory statute, which was Conn. Gen. Stat. § 54-196 (rev. 1958), violated the Fourteenth Amendment. The appellate court affirmed their convictions, as did the state supreme court. On further appeal, the Court first held that as accessories, defendants had standing to challenge the substantive law and to raise the constitutional rights of the married people with whom they had a professional relationship. In examining the United States Constitution, the Court found a right of privacy implicit in the Third Amendment's prohibition against the quartering of soldiers, the Fourth Amendment's right of people to be secure in their persons, the Fifth Amendment's right against self-incrimination, and the Ninth Amendment'sright to retain rights not enumerated in the Constitution. The right of privacy to use birth control measures was found to be a legitimate one. Thus, the Court concluded that Conn. Gen. Stat. § 53-32 (rev. 1958) was unconstitutional.
1. 53-32 and 54-196 of the General Statutes of Connecticut (1958 rev.). The former provides:
2. "Any person who uses any drug, medicinal article or instrument for the purpose of preventing conception shall be fined not less than fifty dollars or imprisoned not less than sixty days nor more than one year or be both fined and imprisoned.“
2. "Any person who assists, abets, counsels, causes, hires or commands another to commit any offense may be prosecuted and punished as if he were the principal offender." 
2. Law:  CT statute prohibiting sale and use of contraceptives
2. Facts:
2. Appellant Griswold is Executive Director of the Planned Parenthood League of Connecticut. Appellant Buxton is a licensed physician and a professor at the Yale Medical School who served as Medical Director for the League at its Center in New Haven -- a center open and operating from November 1 to November 10, 1961, when appellants were arrested. They gave information, instruction, and medical advice to married persons as to the means of preventing conception. They examined the wife and prescribed [****3]  the best contraceptive device or material for her use. Fees were usually charged, although some couples were serviced free. The statutes whose constitutionality is involved in this appeal are §§ 53-32 and 54-196of the General Statutes of Connecticut (1958 rev.). The former provides: "Any person who uses any drug, medicinal article or instrument for the purpose of preventing conception shall be fined not less than fifty dollars or imprisoned not less than sixty days nor more than one year or be both fined and imprisoned."
2. Issue
3. Does the Constitution provide for a privacy right for married couples?
2. Holding:
4. The First Amendment has a penumbra where privacy is protected from governmental intrusion, which although not expressly included in the Amendment, is necessary to make the express guarantees meaningful. The association of marriage is a privacy right older than the Bill of Rights, and the State’s effort to control marital activities in this case is unnecessarily broad and therefore impinges on protected Constitutional freedoms.
2. Rules/Policy: 
5. The right of a married couple to privacy is protected by the Constitution.
5. The marriage relationship lies within the zone of privacy created by several fundamental constitutional guarantees. Conn. Gen. Stat. § 53-32 (rev. 1958), which, in forbidding the use of contraceptives rather than regulating their manufacture or sale, seeks to achieve its goals by means having a maximum destructive impact upon that relationship. Such a law cannot stand in light of the familiar that a governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms. The very idea of allowing the police to search the sacred precincts of marital bedrooms for telltale signs of the use of contraceptives is repulsive to the notions of privacy surrounding the marriage relationship.
5. A governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.  
2. Notes:
6. Civil laws penalized illegitimacy and mandated sterilization of the feeble minded 
6. Around this time: birth control pill recently approved by FDA 
6. Majority: no compelling reason for state to infringe on married people's right to privacy 
6. Dissent: this is the court getting involved in policy, which is not ok 
2. Majority
7. The constitution’s “various guarantees create zones of privacy”
7. “[S]pecific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that give them life and substance
7. 1st, 3rd, 4th, 5th, 9th Amendments form “zone of privacy”
7. Married couples have the right to privacy, which includes the use of contraception  
. Eisenstadt v. Baird (U.S. 1972)
3. Overview
1. Appellant was convicted of, among other things, giving vaginal foam to an unmarried woman at the close of a lecture, a violation of Mass. Gen. Law Ann. ch. 272, § 21. The district court dismissed appellant's petition for habeas corpus relief, but the circuit court vacated the district court's order, and remanded with instructions to grant the writ. The Court affirmed the circuit court's order. Appellant had standing to assert the rights of unmarried people to access the contraception because he served as an advocate for this third-party right. In so ruling, the Court emphasized that the reason for giving away the foam was to test the statute. Then, the Court held that the state statute violated the Equal Protection Clause of U.S. Const. amend. XIV. There was no rational reason for the different treatment of married and unmarried people. The right of privacy to be free of unwanted intrusions into the fundamental decision of whether to have children was the same for married and unmarried alike. The Court rejected appellee's argument that the distinction was health related, noting that unmarried persons had as great an interest in avoiding the spread of harmful diseases.
3. Facts
2. Appellee William Baird was convicted under a Massachusetts State law for exhibiting contraceptive articles and for giving a woman a package of Emko vaginal foam. The Massachusetts Supreme Court set aside the conviction for exhibiting contraceptives on the grounds that it violated Appellee’s First Amendment rights, but sustained the conviction for giving away the foam. The law permitted married persons to obtain contraceptives to prevent pregnancy, but forbid single persons from obtaining them.
2. Massachusetts General Laws  Ann., c.  272,  §21  [provides] a  maximum  five-year  term of  imprisonment for  “whoever . . . gives  away  . . . any  drug, medicine, instrument, or article whatever for the  prevention of conception . . .”
2. Law made it “a felony for anyone, other than a registered physician or pharmacist acting in  accordance with the  terms of §21A, to  dispense any  article with the  intention that it be used  for the  prevention of conception. [M]arried persons may  obtain contraceptives to prevent pregnancy, but  only from doctors or drug- gists on  prescription; . . . single persons may  not obtain contraceptives from anyone  to prevent pregnancy. . . .”
3. Issue.
3.  Is there a rational ground for the different treatment of married and unmarried persons under the Massachusetts State law?
3. Holding(s):
4. By providing dissimilar treatment for married and unmarried persons who are similarly situated, Mass. Gen. Law. Ann. ch. 272, §§ 21 and 21A, violate the Equal Protection Clause. 
4. First, the deterrence of premarital sex cannot be reasonably regarded as the purpose of the law, because the ban has at best a marginal relating to the proffered objective.
4. Second, if health is the rationale of the law, it is both discriminatory and overbroad.
4. Third, the right to obtain contraceptives must be the same for married and unmarried individuals.
3. Rules/Policy: 
5. If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.  
5. By providing dissimilar treatment for married and unmarried persons who are similarly situated, Mass. Gen. Law. Ann. ch. 272, §§ 21 and 21A, violate the Equal Protection Clause. 
3. Notes:
6. no rational basis for discrimation between martial and nonmarital relationships with respect to access to contraception
1. nonmaritial couples have right to access contraception/ decide whether to “bear or begat a child”
· The Right to Privacy & Constitutional Limits on Definitions of “Family”
· What is a family?
. Form?
. Function?
· “Sexual Family” 
. Fineman, The Sexual Family (2009)
1. Based upon: 
1. A male-female sexual partnership
1. or
1. A same-sex sexual partnership
· “Biological Family”
. Based upon biological/genetic relationships:
1. Parents
1. Children
2. + siblings
2. + grandparents
2. + uncles/aunts
2. + nephews/nieces
· “Ceremonial Family”
. Initiated by a ceremony (socially/legally binding):
1. Husband and Wife/”Spouse”
1. Domestic Partners
1. Children by Adoption
1. Stepchildren
1. “In-laws” 
· “Sacred”
. Griswold v. Connecticut (1965):
1. “We deal with a right of privacy older than the Bill of Rights...  Marriage is a coming together for better or for worse, hopefully enduring, and intimate to the degree of being sacred.”
. U.S. v. Reynolds (1878):  
2. “Marriage, while from its very nature a sacred obligation, is nevertheless, in most civilized nations, a civil contract, and usually regulated by law.”
· Marriage – California Definition
. Cal. Fam. Code 300(a):
1. Marriage is a personal relation arising out of a civil contract between a man and a woman, to which the consent of the parties capable of making that contract is necessary. 
1. Abrogated by Schwarzenegger v. Perry
1. Consent alone does not constitute marriage.
1. Consent must be followed by the issuance of a license and solemnization…
· Domestic Partnership -- California Definition
. Cal. Fam. Code 297:
1. (a)Domestic partners are two adults who have chosen to share one another’s lives in an intimate and committed relationship of mutual caring.
1. (b) A domestic partnership shall be established in California when both persons file a Declaration of Domestic Partnership with the Secretary of State pursuant to this division…
· US Dept of Agriculture v. Moreno (U.S. 1973)
. Overview
1. Appellees consisted of several groups of individuals who alleged that, although they satisfied the income eligibility requirements for federal food assistance, they were nevertheless excluded from the program solely because the persons in each group were not all related to each other. The district court held that the "unrelated person" provision of 7 U.S.C.S. § 2012(e) created an irrational classification in violation of the equal protection component of the Due Process Clause of the Fifth Amendment. On certiorari, the Court affirmed, holding that the "unrelated person" provision was irrelevant to the state purpose of the Food Stamp Act and did not operate to rationally further the prevention of fraud. The classification acted to exclude not only those who were likely to abuse the program, but also those who were in need of the aid but could not afford to alter their living arrangements so as to retain their eligibility.
. Facts:
2. The Food Stamp Act of 1964 (Act) was established to alleviate hunger and malnutrition among the more needy segments of society. Eligibility was determined on a household rather than individual basis. The household pays for stamps to provide an adequate diet at a reduced rate based upon its size and cumulative income. The Government redeems the stamps at face value from stores, thereby paying the difference. The Act initially defined household as group of related or non-related individuals, who are not residents of an institution or boarding house, but living as one economic unit sharing common cooking facilities for whom food is customarily purchased in common. In 1971 Congress redefined the term household to include only related individuals. The Secretary of Agriculture subsequently promulgated regulations rendering households whose members are not all related ineligible. Appellees consist of several groups of individuals who allege that they have been excluded solely because the persons in each group are not all related to each other. The appellees instituted a class action seeking declaratory and injunctive relief against the enforcement of the amendment to the Act and its implementing regulations. They contend, and the District Court held, that the provision creates an irrational classification in violation of the equal protection component of the Due Process Clause of the Fifth Amendment.
2. Food Stamp Act (1964), § 3(e) (defining “household”):
2. “a group of related or non-related individuals who are not residents of an institution or boarding house, but are living as one economic unit sharing common cooking facilities and for whom food is customarily purchased in common.”
2. “Household” changes to include only “groups of related individuals”
2. biology, marriage, adoption
. Issue(s): 
3. This case requires us to consider the constitutionality of § 3 (e) of the Food Stamp Act of 1964, 7 U. S. C. § 2012 (e), as amended in 1971, 84 Stat. 2048, which, with certain exceptions, excludes from participation in the food stamp program any household containing an individual who is unrelated to any other member of the household.
3. Constitutionality of federal statute excluding eligibility for food stamps to “households” whose members are not “all related to each other”: 
2. Does this violate rights of individuals who, although they satisfy the income requirements for food stamps, are excluded because they live with someone to whom they are not “related” ? 
. Holding(s):
4. These and two other groups of appellees instituted a class action against the Department of Agriculture, its Secretary, and two other departmental officials, seeking declaratory and injunctive relief against the enforcement of the 1971 amendment of § 3 (e) and its implementing regulations. In essence, appellees contend,  and the District Court held, that  the "unrelated person" provision of § 3 (e) creates an irrational classification in violation of the equal protection component of the Due Process Clause of the Fifth Amendment. We agree. 
4.  But even if we were to accept as rational the Government's wholly unsubstantiated assumptions concerning the differences between "related" and "unrelated" households, we still could not agree with the Government's conclusion that the denial of essential  federal food assistance to all otherwise eligible households containing unrelated members constitutes a rational effort to deal with these concerns.
. Rules/Policy: 
5. The "unrelated person" provision of § 3 (e) of the Food Stamp Act of 1964, 7 U.S.C.S. § 2012(e), creates an irrational classification in violation of the equal protection component of the Due Process Clause of the Fifth Amendment. While the Fifth Amendment contains no equal protection clause, it does forbid discrimination that is so unjustifiable as to be violative of due process.
5. Under traditional equal protection analysis, a legislative classification must be sustained if the classification itself is rationally related to a legitimate governmental interest.
5. The challenged classification, which excludes unrelated households, simply does not operate so as rationally to further the prevention of fraud.
. Notes:
6. Issue:   Equal Protection Analysis
1. STATE INTEREST:
1. Stated purpose of act:  Provide low-income people with greater ability to purchase food [example: buy $100 worth of food stamps with $10 of public assistance funds]
1. Court says: Original definition of “household” was consistent with that purpose: applies to people (related or non-related) who are “living as one economic unit….for whom food is customarily purchased in common.”
1. Rational Basis for Eligibility Criteria?
3. Legitimate Gov’t Interest?
· Preventing fraud?
· Promoting  “morality”?
3. Reasonably Related?
3. STATE INTEREST: “Even [assuming] as rational the Government’s wholly unsubstantiated assumptions between ‘related” and ‘unrelated’ households…
3. [REASONABLE MEANS]: “…We still could not agree with the Government’s conclusion that the denial of essential federal food assistance to all otherwise eligible households containing unrelated members constitutions a rational effort to deal with these concerns.”
6. Moreno Take-Away
2. “If the constitutional conception of ‘equal protection of the laws’ means anything, it must at the very least mean that a bare congressional desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”
6. Moreno’s Implications?
3. Constitutional protection for broader concept of family (household)?
1. function over form
6. This is an equal protection case
4. The stamp act used to be for unrelated and related persons living together (functional definition). There was an amendment that changed it to just be related persons living together (formal definition).
6. What if we wanted to bring this up as a due process claim? 
5. Whats the fundamental right here? 
1. Perhaps family privacy, sexual privacy?
5. This is problematic, because govt here says you can live how you want to, you just cant get the food stamps out of it
6. Negative right vs. positive rights
6. Negative right: I have the right to be left alone
6. Positive right: I have the right to be provided with this thing 
6. As an equal protection case:
7. General, non-suspect classification, so it gets rational basis review 
7. Courts ask:
2. Is there a legitimate interest?
1. Govt says yes: want to make sure people arent taking advantage of program (hippies, fraudsters) and want to promote morality 
1. Court: fraud is legitimate gov't interest. On morality, court says that desire to harm a politically unpopular group is NOT legitimate gov't interest 
2. Are the means rationally related to that interest?
2. Court: there are other means for dealing with fraud already in place. The legislative history shows you were trying to attack certain people. 
. Conclusion: But even if we were to accept as rational the Government's wholly unsubstantiated assumptions concerning the differences between "related" and "unrelated" households, we still could not agree with the Government's conclusion that the denial of essential federal food assistance to all otherwise eligible households containing unrelated members constitutes a rational effort to deal with these concerns.
. Here, SCOTUS protects broader, functional definition of family over form
· Moore v. City of East Cleveland (SCOTUS, 1977)
· “EXTENDED FAMILY”
· Overview
. Appellant argued that appellee municipality's housing ordinance, which categorized a second grandchild living in appellant's home as an illegal occupant, violated the Due Process Clause of U.S. Const. amend. XIV. The court agreed, saying that the ordinance bore no rational relationship to permissible state objectives. This ordinance did not distinguish between related and unrelated individuals, the court explained, but sliced into the family and regulated what categories of relatives might live together. Such intrusion into family life was not constitutionally protected. Rejecting arguments that the ordinance served to prevent overcrowding, minimize traffic, and avoid burdening the public school system, the court held that the provision had but a tenuous relation to the alleviation of these objectives. Nor was the constitutional right to live together as a family limited to the nuclear family, the court ruled, as the extended family traditionally played a role in providing sustenance and security. Cutting off protection of family rights at the first convenient boundary, the nuclear family, was arbitrary and could not be justified.
· Facts:  Inez Moore lives in her East Cleveland home with her son, Dale Moore Sr, her grandson, Dale Moore Jr., and another grandson, John Moore.  Dale and John are cousins, not brothers.  John came to live with her after his mother’s death.  Mrs. Moore received notice of violation from the city directing her to remove John from her home. She failed to comply, was charged and convicted, fined $25 and 5 days in jail. 
. “Family” means a number of individuals related to the nominal head of the household or to the spouse of the nominal head of the household living together as a single housekeeping unit in a single dwelling unit, [including spouse, parent, or unmarried children, provided the unmarried children have no co-resident children, but] a family may include not more than one dependent married or unmarried child of the nominal head of the household or of the spouse of the nominal head of the household and the spouse and dependent children of such dependent child….”
· Issue:  Constitutional challenge to city ordinance that recognizes as “family” only a few categories of related individuals
· Holding(s):
. East Cleveland, Ohio, Housing Code § 1341.08 violates the Due Process Clause of the Fourteenth Amendment because it has but a tenuous relation to alleviation of the conditions mentioned by the city.
. Whether or not such a household is established because of personal tragedy, the choice of relatives in this degree of kinship to live together may not lightly be denied by the State. The Constitution prevents East Cleveland from standardizing its children - and its adults - by forcing all to live in certain narrowly defined family patterns.
· Rules/Policy: 
. The U.S. Supreme Court has long recognized that freedom of personal choice in matters of marriage and family life is one of the liberties protected by the Due Process Clause of U.S. Const. amend. XIV.
· Notes:
. This is a due process claim
1. Plaintiff says this is an intrusion upon her right to familial association with extended family
. Court adopts broader definition of family
2. Extended families is a fundamental right protected by the constitution 
. After deciding that this is a fundamental right, put it through strict scrutiny  
3. Courts ask:
1. Is govt interest compelling?
1. Govt: want to decrease traffic, overcrowding, congestion, etc. 
1. Court: yes, this is a compelling govt interest
1. Is the law narrowly tailored to achieving that interest through the least restrictive means?
2. Court: no, there are other, better ways to achieve those interests
. Court adopts a form (not function) definition of family here (because theyre looking at blood relation) 
. Brennan's concurrence: 
5. Black communities-->extended families are more part of their culture. Protect that.
. If they brought it as an equal protection case, they would get rational basis
. Bringing it as a substantive due process case, you bring it as a right to extended family….that gets strict scrutiny
7. This was argued with substantive due process
. Establishes Right to familial association among immediate and extended family 
· Substantive Due Process
. [image: Important] Ct says these are “legitimate state goals”  BUT “The ordinance serves them marginally at best.”
1. House A could contain 6 related licensed drivers = family ok
1. House B could contain 2 unrelated adults who use public transportation = not ok
1. House A could contain grandmother, parent and 12 children = family ok 
1. House B could contain grandmother, parent and 1 child + 1 nephew = not ok 
. Held: Ordinance is unconstitutional under Due Process Clause.
2. Substantive due process violation
. Rationale:
3. Freedom of personal choice in matters of marriage and family life = liberty protected under 14th Amendment Due Process
. Standard of review:  
4. “Carefully examine the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation”
. “The Constitution prevents East Cleveland from standardizing its children and its adults by forcing all to live in certain narrowly defined family patterns…” 
· Village of Belle Terre v. Boraas (U.S. 1974)
· Overview
. Appellant village had an ordinance restricting land use to one-family dwellings. The word "family" meant one or more related persons or a number of persons but not exceeding two that were not related. Appellee house owners leased a house to appellee tenants who were not related. When appellant village served appellee house owners with an order to remedy violations of the ordinance, appellee house owners and three tenants brought an action under 42 U.S.C.S. § 1983for an injunction and a judgment declaring the ordinance unconstitutional. The district court held the ordinance constitutional and the appellate court reversed. On appeal, the court reversed the judgment from the appellate court. The ordinance was not aimed at transients, it involved no procedural disparity inflicted on some but not on others, and it involved no fundamental right guaranteed by the United States Constitution. The court found that a quiet place where yards were wide, people few, and motor vehicles restricted were legitimate guidelines in a land-use project addressed to family needs. The legislature properly exercised its discretion in defining "family" to include no more than two unrelated persons.
· “One-family dwellings” zoning ordinance; definition of “family”:
. “One or more persons related by blood, adoption, or marriage, living and cooking together as a single housekeeping unit, exclusive of household servants. . . .”
· Equal protection case. Court sides with the city and holds that the zoning ordinance was constitutional 
· Reconciling Moore and Belle Terre
· DIFFERENCE BETWEEN GROUPS RELATED BY BLOOD/MARRIAGE/ADOPTION AND THOSE LIVING TOGETHER WITHOUT THOSE RELATIONSHIPS. Court defined family very narrowly 
. More likely to allow government regulation that restricts the latter group.
. Form over function for constitutional purposes.
. Thus, zoning regulations that “slice into the [biological] family” are constitutionally problematic.
· State Regulation of Intimate Life
· Marital Families
· Getting Married
· What is Marriage?
· Status
· Contract
· Breach of Promise to Marry
· A breach of promise to marry action allows suit for a broken engagement.  
· Allows recovery for: 
. expectation damages to place her in the financial and social position she would have attained had the marriage taken place (very much akin to the rights of a divorced spouse); 
. traditional tort damages to recover for the emotional anguish and humiliation of the broken engagement; 
. and reliance damages including the lost economic security, opportunity costs of a foregone alternative such as employment
. For women - the impaired prospects of marrying another due to the woman's status now as “damaged goods.
· Defense to Breach of Promise to Marry
. Prospective spouse “lacked chastity or otherwise acted in a manner substantially at odds with prevailing norms of womanhood.”
· Problems with Breach of Promise to Marry?
. Excessive verdicts
. Airing of private and sensational information
. Blackmail and extortion  
. Marriage seen as union of love, not contract
· Breach of Promise to Marry
. Majority approach:  No cause of action 
1. 28 states and Dist. Of Col. 
1. includes Cal.
1. Very few states recognize
. Minority approach: Cause of action but with limitations (see Rivkin)
2. 22 states
2. Difficult to prove
2. Limited damages
· Rivkin v. Postal
. Procedural Posture
1. Plaintiff married man filed suit seeking a partition of property he jointly owned with defendant girlfriend and the return of his personal property that was still in her possession. The girlfriend responded with a counterclaim seeking damages for breach of promise to marry. The Chancery Court for Williamson County, Tennessee, awarded the girlfriend damages on her claim and divided the jointly-owned property. Both parties appealed.
. Overview
2. When the parties met, the man was a successful, award-winning music producer. The girlfriend was a young divorcee living with her parents. She knew the man was married with children. The parties began living together. The girlfriend became pregnant with the man's child. The man was the parties' sole source of support, and he was able to provide an exceptionally affluent lifestyle for the girlfriend and their child despite his continuing obligations to his wife and children. The girlfriend did not work outside the home. The parties never discussed wedding plans. Though the man finally divorced his wife, he ended his relationship with the girlfriend. The appeals court found the girlfriend failed to meet her burden of proof on her breach of promise claim, because she presented neither written evidence of a contract or promise to marry, nor the testimony of at least two disinterested witnesses. She failed to present any evidence regarding the sorts of injuries that would have entitled her to $ 150,000 in damages. The trial court also erred by awarding the girlfriend a cedar chest that had belonged to the man's grandmother, as the chest was clearly the man's separate property.
. Outcome
3. The appeals court reversed the trial court's judgment with respect to the damages awarded to the girlfriend on her breach of promise claim, and with respect to the award of the man's cedar chest to the girlfriend. The remainder of the judgment was affirmed.
. Rules/Policy: 
4. In the context of a breach of promise to marry case, Tenn. Code Ann. § 36-3-401 (1996) calls merely for signed, written evidence that parties were, by mutual agreement, on the way to becoming husband and wife. Many kinds of writings will suffice.
4. An unexplained quitclaim deed between an unmarried man and an unmarried woman, without much, much more, does not suffice as signed, written evidence of a promise of marriage for the purpose of Tenn. Code Ann. § 36-3-401 (1996).
. Reasoning:
5. Accordingly, proof of an engagement would be impossible if the plaintiff were required to produce evidence that at some specific moment the parties formally exchanged promises and reduced these promises to writing. 
5. Thus, the only evidence we have regarding the significance of the deed is the deed itself. Nothing within the four corners of the deed alludes to any promise or contract of marriage or to the parties' betrothed status.
· Gifts in Contemplation of Marriage
· Conditional gift theory
. Majority trend:  No-fault rule
. *But see California: If donee refuses to marry or engagement ends by mutual consent, donor may request return of ring.  If donor ends engagement, no return of ring.
. Ask if it’s a conditional gift or an absolute gift
. Other courts have ruled:
4. Home improvements to fiances home, loan payments to fiance….these amounts paid are NOT recoverable. These are absolute gifts.
· Campbell v. Robinson
. Overview
1. When the parties' engagement was broken, the parties disputed ownership of the ring that plaintiff had given defendant. A jury determined that plaintiff was responsible for the termination of the engagement, but that defendant was not entitled to damages. On appeal, the court found that denial of plaintiff's motions for, inter alia, directed verdict on his declaratory judgment claims was proper, as ownership of the ring was a jury issue. Although there was evidence that the ring was given in contemplation of marriage, there was also evidence that the ring was converted into an absolute gift.
. Outcome
2. Judgment affirmed as noted.
. Holding(s):
3. Needs to be a determination of whether gift was conditional or absolute. New jury trial so that jury can decide what type of gift it was. 
. Rules/Policy: 
4. An engagement ring by its very nature is a symbol of a donor's continuing devotion to the donee. Once an engagement is cancelled, the ring no longer holds that significance. Thus, if a party presents evidence a ring was given in contemplation of marriage, the ring is an engagement ring. As an engagement ring, the gift is impliedly conditioned upon the marriage taking place. Until the condition underlying the gift is fulfilled, the attempted gift is unenforceable and must be returned to the donor upon the donor's request.
4. Jurisdictions differ on whether ownership of an engagement ring may be based upon fault in the breakup. Courts that do consider fault generally reason that it is unfair for a person to retain the fruit of a broken promise. In contrast, courts with a "no-fault" approach often base their decision upon the abolishment of heart balm actions, adoption of no-fault divorce, desire to limit courtroom dramatics, and reduction of the difficulty in determining the issue of what constitutes fault in the decline of a relationship.
4. In South Carolina, the consideration of fault has no place in determining ownership of an engagement ring. Generally, gift law will dictate who has the legal right to the ring.
4. In other contexts, the culpability of one's conduct is determined by legal standards such as the reasonable person. In contrast, no legal standard exists by which a fact finder can adjudge culpability or fault in a prenuptial breakup.
4.  the adoption of the fault approach could cause ironic results. Two of the main purposes of an engagement are to prepare the couple for marriage and test the permanency of their compatibility. In some circumstances, the fault approach may penalize a party who innocently recognizes the couple's incompatibility. On the other hand, adoption of the no-fault approach would not diminish South Carolina's intent to protect the marital relationship.
· Premarital Agreements/Premarital Contracts
· Respect for private ordering
. People can make their own decisions on how their marriage/post-marriage will work
· Protection of vulnerable parties
. Courts want to make sure people arent left "high and dry" after a divorce
. Court can play a role here
· [image: Important] Procedure
. Voluntariness
. Adequate disclosure
. Representation by counsel
. Unequal bargaining power
. Timing
· Substance
. Terms about what?
. What kind of substantive look?
2. Unconscionability
2. Fairness/hardship
. When?
3. At time of contract formation?
3. At time of enforcement?
· Simone v. Simone 
. Overview
1. The superior court affirmed an order of the lower court dismissing appellant wife's exceptions to a master's report that upheld the validity of a prenuptial agreement and denied her claim for alimony pendente lite from appellee husband. She sought review. Appellant asserted that the agreement was not reasonable and that she had not understood the nature of alimony pendente lite when she relinquished it in the agreement. The court affirmed, ruling the agreement was valid and enforceable and that appellant could not receive alimony pendente lite. The court discarded an earlier approach that permitted evaluating the reasonableness of prenuptial agreements and held that such agreements should be interpreted using the same criteria as applied to other contracts. Absent fraud, misrepresentation, or duress, the spouses were bound to their agreement. It rejected appellant's suggestion that the agreement should be voided because she had not consulted with an attorney and ruled that the reasonableness of the agreement was not a proper subject for judicial review. Ample evidence supported the findings of full disclosure of assets and the absence of duress.
. Facts:
2. Prenup from night before marriage, no lawyer looked at it, waives right to spousal support. H = neurosurgeon, W = unemployed nurse. 
. Issue(s): 
3. Is the premarital contract enforceable? 
. Holding(s):
4. Hence, the courts below properly held that the present agreement is valid and enforceable. Appellant is barred, therefore, from receiving alimony pendente lite.
. Rules/Policy: 
5. Prenuptial agreements are contracts, and, as such, should be evaluated under the same criteria as are applicable to other types of contracts.
5. Contracting parties are normally bound by their agreements, without regard to whether the terms thereof were read and fully understood and irrespective of whether the agreements embodied reasonable or good bargains.
5. The reasonableness of a prenuptial bargain is not a proper subject for judicial review.
5. A full and fair disclosure of the financial positions of the parties is required. Absent this disclosure, a material misrepresentation in the inducement for entering a prenuptial agreement may be asserted. Parties to these agreements do not quite deal at arm's length, but rather at the time the contract is entered into stand in a relation of mutual confidence and trust that calls for disclosure of their financial resources. This disclosure need not be exact, so long as it is "full and fair." In essence therefore, the duty of disclosure under these circumstances is consistent with traditional principles of contract law.
. Notes:
6. There was a full and fair disclosure of the assets
6. Geyer invites courts to look at the reasonableness of the k
6. This is not a special relationship, you get the benefit of your bargain like any other contracting party. You're stuck with what you bargained for. 
3. Court approaches agreement like mere contract
6. Lack of legal counsel is not a basis for invalidation of contract 
6. Fraud, duress, threats--trad'l contract principles that invalidated a k (apply here)
6. What about being presented with k night of wedding?
6. Court wasn’t really concerned with this here because there was testimony that she received k beforehand 
· Uniform Acts
. UPAA (1983)
1. Premarital agreements only
1. 26 jurisdictions (including Cal.)
1. About half with material changes (including Cal.)
. UPMAA (2012)
2. Premarital and marital agreements
2. 2 jurisdictions (Colo., N.D.); legislation pending in others
2. This is a MINORITY approach
. Uniform Premarital Agreement Act (UPAA) (1983) – Procedure and Substance
3. [image: Important] Agreement unenforceable if:
1. Party did not execute agreement voluntarily; or
1. What is "voluntarily"?
· Was there a threat?
· Was there duress?
· Entered into knowingly and voluntarily?
· Were the appropriate disclosures made?
1. Agreement was unconscionable when it was executed and, before execution, party…
2. was not provided fair and reasonable disclosure of property or financial obligations of the other party;
2. did not voluntarily and expressly waive, in writing, any right to disclosure; and
2. did not have, or reasonably could not have had, adequate knowledge of property or financial obligations of other party.
4. In re Marriage of Shanks
Facts:
. Randall = atty, Teresa = marketer, sign prenup. H drafts agreement 10 days pre-wedding. H advises W to see lawyer, T did not get lawyers advice. She waives right to SS, property division, etc. She does get coverage by his life insurance, % of firm if he dies, % of marital property
. Holding(s):
. The district court found the agreement executed by Randall and Teresa was not substantively unconscionable. We agree. Most, but not all, of the provisions of the agreement are mutual in scope. Because the agreement contemplated leaving both parties substantially in the same financial condition as they were before the marriage, included primarily mutual covenants and obligations, and provided for some potential financial benefits to Teresa, we conclude the agreement was not unduly harsh or oppressive, and therefore was not substantively unconscionable.
. Said that the prenup was fine, except for the spousal support. W was entitled to spousal support
· Rules/Policy: 
. [image: Important]  The IUPAA provides three independent bases for finding a premarital agreement unenforceable. A premarital agreement is not enforceable if the person against whom enforcement is sought proves any of the following. 
. (1) The person did not execute the agreement voluntarily.
. (2) The agreement was unconscionable when it was executed. 
. (3) Before the execution of the agreement the person was not provided a fair and reasonable disclosure of the property or financial obligations of the other spouse; and the person did not have, or reasonably could not have had, an adequate knowledge of the property or financial obligations of the other spouse. 
· There are two essential elements to a claim of duress in the execution of a contract: 
. (1) one party issues a wrongful or unlawful threat and 
. (2) the other party had no reasonable alternative to entering the contract.
· Unconscionability alone is sufficient to render a premarital agreement unenforceable under the Iowa Uniform Premarital Agreement Act (IUPAA), notwithstanding fair and reasonable financial disclosure. Iowa Code § 596.8(2). Under the IUPAA, courts may address unconscionability claims whether or not appropriate financial disclosures are made.
· The concept of unconscionability includes both procedural and substantive elements. Procedural unconscionability generally involves employment of sharp practices, the use of fine print and convoluted language, as well as a lack of understanding and an inequality of bargaining power. A substantive unconscionability analysis focuses on the harsh, oppressive, and one-sided terms of a contract.
· The primary focus of the procedural unconscionability inquiry is the advantaged party's exploitation of the disadvantaged party's lack of understanding or unequal bargaining power. Courts have found the following factors, among others, are relevant to procedural unconscionability: the disadvantaged party's opportunity to seek independent counsel, the relative sophistication of the parties in legal and financial matters, the temporal proximity between the introduction of the premarital agreement and the wedding date, the use of highly technical or confusing language or fine print, and the use of fraudulent or deceptive practices to procure the disadvantaged party's assent to the agreement.
·  Equitable principles will not permit a party to eschew an opportunity to consult counsel as to the legal effect of a proposed contract, execute the contract, and then challenge the enforceability of a premarital agreement on the ground she did not have adequate legal advice.
· Temporal considerations can in some instances support a finding of unconscionability.
· Notes:
· Issues:
. Was the agreement signed voluntarily?
. Was the agreement unconscionable?
· Substantively
· Procedurally
· Essential elements to claim of duress:
. Was there threat?
. Was there duress?
· Did party have no reasonable alternatives?
· Elements of unconscionability claim:
. Substantively
· Highly technical words? Lots of fine print?
. Procedurally 
· Opportunity to seek counsel?
· How far before wedding occurred? 
. "shocking the conscience" one party benefitting too greatly 
· Court says agreement was voluntary. No threat, no duress. She knew that she could have rejected the prenup, she knew a prenup was coming
· Court says agreement was not unconscionable. Provisions of the agreement were mutual in scope (substantive analysis) and W had access to counsel and opportunity to seek counsel (procedural analysis).
· Uniform Premarital and Marital Agreements Act (UPMAA) (2012) –  [REMEMBER, MINORITY VIEW- only two states have adopted]
· Procedure
· Agreement unenforceable if:
1. Party’s consent to agreement was involuntary or the result of duress; or
1. Party did not have access to independent legal representation; or
1. Unless the party had independent legal representation, agreement did not include notice of waiver of rights or explanation in plain language of marital rights or obligations modified or waived; or
1. Party did not receive adequate financial disclosure (like UPAA, including waiver and adequate knowledge provisions).
. Independent Legal Representation 
. A party has access to independent legal representation if:
(1) Before signing, party has reasonable time to:
(A) decide whether to retain a lawyer; and
(B) locate a lawyer, obtain advice, and consider the advice; and
(2) The other party is represented by a lawyer and the party has the financial ability to retain a lawyer or the other party agrees to pay for lawyer.
·  Substance 
· A court may refuse to enforce a term of a premarital agreement if:
· the term was unconscionable at the time of signing; or
· enforcement of the term would result in substantial hardship for a party because of a material change in circumstances arising after the agreement was signed.
. (Spousal Support)
· If agreement modifies or eliminates spousal support:
1. Court can order support at time of divorce if necessary to avoid spouse becoming eligible for public assistance.
· California
. UPAA (1983) with material changes
0. Key changes:
. Independent legal representation or express waiver after advised of right (express waiver = in separate writing)
· at least 7 days between being presented with agreement/advised to seek legal representation and execution of agreement
. Support modification or waiver enforceable only if (1) independent legal representation, and (2) not unconscionable at time of divorce
· other than that, no second look at terms
* Fam. Code 1610-1617
· agreements will be enforced against a spouse only if that spouse:
. received complete information about the other spouse’s property and finances prior to signing the agreement
. had at least 7 days between first receiving the agreement and signing it (to allow enough time to have an attorney review the agreement), and
. was represented by a separate attorney when signing the agreement, unless the spouse: 
· received full information in writing about the terms and basic effect of the agreement, including any rights and obligations the agreement would nullify, and
· signed a separate document acknowledging receipt of such information, identifying the person who provided the information, and expressly waiving the right to an attorney.
· Even if all of the above requirements are satisfied, unless the spouse was represented by an attorney, any provision in the agreement affecting rights to future spousal support (alimony) will not be enforceable.
· Under all three laws (UPAA, UPMAA, and California) – there are some substantive limits (Child Support and Custody)
. Agreement may not:
· adversely affect child support; or
· bind the court regarding child custody.
· UPAA, UPMAA, and California – Substance (Exclusions)
. Agreement cannot include matters in violation of public policy or criminal statute.
· Restrictions on the Right to Marry
. Constitutional Restrictions 
on the Right to Marry
· Restrictions on the Fundamental Right
. Child Support Status
. Prison
· Restrictions on the Fundamental Right with Core Equal Protection Classifications:
. Race
. Sexual Orientation
. Limitations on marriage
· Must have capacity
· Must be of a minimum age
· Cannot be blood related (child, sibling)
· Cannot be married to another person 
. Ask if there's a formal bar to getting married. IF there is not, then you're not infringing on a fundamental right.
· In loving and zablocki, those people were prevented from getting married, so it was an infringement of a fundamental right
· Race/Interracial marriage
· Loving v. Virginia (U.S. 1967)
. Overview
· Appellants were indicted on charges of violating the state's ban on interracial marriages. After their conviction, appellants took up residence out-of-state and instituted a class action requesting that Va. Code Ann. §§ 20-58 and 20-59, the state antimiscegenation statutes, be declared unconstitutional. The Supreme Court reversed the judgment of the appellate court, which had affirmed appellants' convictions and had upheld the constitutionality of the statutes. The Court rejected the notion that the mere "equal application" of a statute containing racial classifications was enough to remove the classification from the U.S. Const. amend. XIV's proscription of all invidious racial discriminations and held there was no legitimate overriding purpose which justified the classification. The Court found that restricting the freedom to marry solely because of racial classifications violated the central meaning of the Equal Protection Clause and deprived appellants of liberty without due process of law in violation of the Due Process Clause of U.S. Const. amend. XIV.
. Facts:
· The state of Virginia enacted laws making it a felony for a white person to intermarry with a black person or a black person to intermarry with a white person. The Supreme Court of Appeals of Virginia held that the statutes served the legitimate state purpose of preserving the “racial integrity” of its citizens. The State argued that because its miscegenation statutes punished both white and black participants in an interracial marriage equally, they cannot be said to constitute invidious discrimination based on race and, therefore, the statutes commanded mere rational basis review.
· Virginia Law
. Punishment for marriage. If any white person intermarry with a colored person, or any colored person intermarry with a white person, he shall be guilty of a felony and shall be punished by confinement in the penitentiary for not less than one nor more than five years.
· Social Construction of Race
. Intermarriage prohibited; meaning of term ‘white persons.’ For the purpose of this chapter, the term ‘white person’ shall apply only to such person as has no trace whatever of any blood other than Caucasian; but persons who have one-sixteenth or less of the blood of the American Indian and have no other non-Caucasic blood shall be deemed to be white persons.
. Issue(s): 
· whether a statutory scheme adopted by the State of Virginia to prevent marriages between persons solely on the basis of racial classifications violates the Equal Protection and Due Process Clauses of the Fourteenth Amendment. 
. Holding(s):
· Restricting the freedom to marry solely on the basis of race violates the central meaning of the Equal Protection Clause.
. The mere fact that a statute is one of equal application does not mean that the statute is exempt from strict scrutiny review. The statutes were clearly drawn upon race-based distinctions. The legality of certain behavior turned on the races of the people engaging in it. Equal Protection requires, at least, that classifications based on race be subject to the “most rigid scrutiny.”
. The Equal Protection Clause of the United States Constitution (Constitution) prohibits classifications drawn by any statute that constitutes arbitrary and invidious discrimination. The fact that Virginia bans only interracial marriages involving whites is proof that the miscegenation statutes exist for no purposes independent of those based on arbitrary and invidious racial discrimination.
. Rules/Policy: 
· The Equal Protection Clause requires the consideration of whether the classifications drawn by any statute constitute an arbitrary and invidious discrimination. The clear and central purpose of the Fourteenth Amendment is to eliminate all official state sources of invidious racial discrimination in the states.
· At the very least, the equal protection clause demands that racial classifications, especially suspect in criminal statutes, be subjected to the "most rigid scrutiny," and, if they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate.
· There can be no doubt that restricting the freedom to marry solely because of racial classifications violates the central meaning of the Equal Protection Clause of U.S. Const. amend. XIV.
· Marriage is one of the "basic civil rights of man," fundamental to existence and survival. To deny this fundamental freedom on so unsupportable a basis as the racial classifications embodied in Va. Code Ann. §§ 20-58, 20-59, classifications so directly subversive of the principle of equality at the heart of the Fourteenth Amendment, is to deprive all the state's citizens of liberty without due process of law. The Fourteenth Amendment requires that the freedom of choice to marry not be restricted by invidious racial discriminations. Under the United States Constitution, the freedom to marry, or not marry, a person of another race resides with the individual and cannot be infringed by the state.
. Notes:
· Equal Protection:
. Is this a suspect classification?
0. Yes. It's based on race. 
. What level of scrutiny do we apply?
1. Because its based on race (suspect), we apply strict scrutiny?
. Does the government have a compelling interest?
2. The argument: protection of children. Idea that mixed race kids have a tougher time finding a place in the world. 
2. Court says NO: its just upholding white supremacy, not protecting children 
. Is the law narrowly tailored to achieve that interest?
· Also makes a due process marriage: upholds marriage as a fundamental right 
. Court views marriage like in eisenstadt as a fundamental liberty interest
· White supremacy not a compelling state interest 
· “basic civil right” that “resides with the individual”
· “fundamental to our very existence and survival”
· racial purity is not a compelling state interest/anti-miscegenation statutes unconstitutional
· Child Support Status
· Zablocki v. Redhail
. Overview
· Wisconsin residents were prevented under Wis. Stat. § 245.10 (1973) from marrying if they were behind in their child support obligations or if the children to whom they were obligated were likely to become public charges. In a class action brought by the residents under 42 U.S.C.S. § 1983, the county clerks contended that the statute assisted the state to counsel residents on their financial obligations and protected the children to whom support was owed. The Court, however, found that the statute violated equal protection in that it directly and substantially interfered with the fundamental right to marry without being closely tailored to effectuate the state's interests. The Court noted that other future financial obligations were not curtailed, only those that might be associated with marriage, and further found that the effect of the statute was that more illegitimate children would be born.
. Facts:
· A Wisconsin Statute forced individuals to receive court permission in order to marry if they have a minor issue not in their custody which they are obligated to pay support for. Appellant was unable to receive court permission under the statute and brought suit on behalf of all residents similarly situated.
. Issue(s): 
·  Is a Wisconsin statute that provides that members of a certain class of residents cannot marry, within the State or elsewhere, without first obtaining a court order granting permission to marry constitutional?
. Holding(s):
· The statute is unconstitutional because it significantly interferes with the exercise of a fundamental right and is not supported by sufficiently important state interests and is not closely tailored to effectuate only those interests.
. Rules/Policy: 
·  The right to marry is part of the fundamental "right of privacy" implicit in the Fourteenth Amendment's Due Process Clause.
· The statutory classification under Wis. Stat. § 245.10 (1973) restricting those who may marry to those who are current in their child support obligations and those whose children will not become public charges clearly interferes directly and substantially with the right to marry.
· When a statutory classification significantly interferes with the exercise of a fundamental right, it cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.
. Notes:
· Argued due process: it’s a fundamental right to marry, state cannot infringe upon that 
. Undergoes strict scrutiny 
· Court: statute is not narrowly tailored enough to protect the children like the state claims
. Preventing marriage cant force them to give the money. Its just penalizing a parent for being poor
· This is making a distinction between the rich and the poor and a distinction between custodial and non-custodial parents…this is an equal protection violation 
· “fundamental to the very existence and survival of the race”
· “the most important relation in life”
· “the only relationship in which the State of Wisconsin allows sexual relations legally to take place”
· Prison
· Turner v. Safley
. Overview
· Wisconsin residents were prevented under Wis. Stat. § 245.10 (1973) from marrying if they were behind in their child support obligations or if the children to whom they were obligated were likely to become public charges. In a class action brought by the residents under 42 U.S.C.S. § 1983, the county clerks contended that the statute assisted the state to counsel residents on their financial obligations and protected the children to whom support was owed. The Court, however, found that the statute violated equal protection in that it directly and substantially interfered with the fundamental right to marry without being closely tailored to effectuate the state's interests. The Court noted that other future financial obligations were not curtailed, only those that might be associated with marriage, and further found that the effect of the statute was that more illegitimate children would be born.
. Facts:
· The Missouri Division of Corrections had regulations permitting inmates to marry only with the permission of the superintendent of the prison, and allowing for such approval only when there are compelling reasons to do so. Prison officials testified that generally only a pregnancy or the birth of an illegitimate child where considered compelling. Plaintiff inmates brought a class action suit for injunctive relief and damages.
. Issue(s): 
· Should a different rule apply in a prison forum that does not include marriage as a constitutionally protected right?
· If the rule burdens prisoner’s constitutional rights, should the restriction be tested under a reasonableness standard?
. Holding(s):
· The reason for the rule did not have a reasonable relationship to the goals of the penal system, therefore the prisoner’s constitutional right to marriage was violated.
. We conclude that on this record, the Missouri prison regulation, as written, is not reasonably related to these penological interests. No doubt legitimate security concerns may require placing reasonable restrictions upon an inmate's right to marry, and may justify requiring approval of the superintendent. The Missouri regulation, however, represents an  [*98]  exaggerated response to such security objectives. 
. Rules/Policy: 
· A prison inmate retains those constitutional rights that are not inconsistent with his status as a prisoner or with the legitimate penological objectives of the corrections system.
· The right to marry, like many other rights, is subject to substantial restrictions as a result of incarceration. Many important attributes of marriage remain, however, after taking into account the limitations imposed by prison life. These incidents of marriage, like the religious and personal aspects of the marriage commitment, are unaffected by the fact of confinement or the pursuit of legitimate corrections goals.
· There is a constitutionally protected marital relationship in the prison context.
. Notes:
· Not every single constitutional right survives in the prison context. But, some rights do survive.
. Ex.) subject to search and seizure w/o cause when a prisoner
· Court here had to determine which rights are retained. 
· Prison system is different because of nature of incarceration, but the right can still survive. 
· What's the government interest?
4. Safety in the prisons
5. Is restriction on the right to marry rationally related to gov't interest?
5. [image: Important] Note: because it’s a prison, rational basis is used. (typically it would be a strict scrutiny case)
5. Prevent love triangles? No--can still have triangles without marriage
5. Help abused women build self-esteem? No--not reasonably related to that end 
5. Note: this case does NOT talk about having children and the importance of it. Here, marriage talked about as a form of support, a public declaration of commitment 
5. “receipt of government benefits …, property rights …, and other, less tangible benefits”
5. “spiritual significance”
5. “personal dedication”; “expressions of emotional support and public commitment”
· Same-Sex Marriage
· The "Waves"
. First Wave Post-Stonewall – Singer v. Hara (WA), Baker v. Nelson (Minn.), and Jones v. Hallahan (Ken).
. Second Wave – Baehr v. Lewin, Baker v. State, Goodridge
. Third Wave – Lewis v. Harris (NJ), Andersen v. King County (WA), Hernandez v. Robles (NY), Conaway (Md.), Kerrigan (CT), Varnum (Iowa), In re Marriage Cases (Cal.)
. Fourth Wave – Federal litigation (Perry, DOMA litigation)
. Fifth Wave (NOW) – Post-Windsor litigation in federal and state courts
· Lawrence v. Texas
. Overview
. The state appellate court's decision to uphold the Texas law was based upon the United States Supreme Court decision in Bowers. In considering the doctrine of stare decisis in the instant case, the Court held that there was no individual or societal reliance on Bowers of the sort that could counsel against overturning its holding once there were compelling reasons to do so. The Court further held that there were compelling reasons to overturn Bowers. The central holding of Bowers demeaned the lives of homosexual persons. Petitioners were adults at the time of the alleged offense. Their conduct was in private and consensual. Petitioners were entitled to respect for their private lives. The State could not demean their existence or control their destiny by making their private sexual conduct a crime. The Court also noted that the reasoning and holding of Bowers had been rejected in other nations, and there was no showing that the United States' governmental interest was more legitimate or urgent.
· Facts:
. Police found two men engaged in sexual conduct, in their home, and they were arrested under a Texas statute that prohibited such conduct between two men.
· Issue(s): 
. The question before the Court is the validity of a Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct.
· Holding(s):
. Yes, intimate sexual conduct, between consenting adults, is a liberty protected under the Due Process Clause of the Fourteenth Amendment.
· Rules/Policy: 
. Adults may choose to enter upon a personal relationship in the confines of their homes and their own private lives and still retain their dignity as free persons. When sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring. The liberty protected by the Constitution allows homosexual persons the right to make this choice.
. The State cannot demean a homosexual person's existence or control their destiny by making their private sexual conduct a crime. Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without intervention of the government. It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter.
. While homosexual conduct is not a fundamental right, intimate sexual relationships between consenting adults are protected by the Fourteenth Amendment.
· Notes:
. This overrules previous case (Bowers), which held there was no right to homosexuality, homosexual acts in the home 
. Held that the state cannot criminalize the act of sodomy
. Substantive due process used here
. Can also draw on eisenstadt and griswold for right to sexual privacy
. This case establishes the Right to sexual privacy
. Lawrence’s Limiting Language
5. “The present case does not involve minors.  It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused.  It does not involve public conduct or prostitution.  It does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.”
· In re Marriage Cases (Cal. 2008)
· both opposite-sex and same-sex couples are granted the right to enter into an officially recognized family relationship that affords all of the significant legal rights and obligations traditionally associated under state law with the institution of marriage, but under which the union of an opposite-sex couple is officially designated a ‘marriage’ whereas the union of a same-sex couple is officially designated a ‘domestic partnership.’
· What is marriage?
. “The opportunity of an individual to establish – with the person with whom the individual has chosen to share her life – an officially recognized and protected family possessing mutual rights and responsibilities and entitled to the same respect and dignity accorded a union traditionally designated as marriage.”
· Perry v. Schwarzenegger (N.D. Cal. 2010)
· What is marriage?
. “Marriage is the state recognition and approval of a couple’s choice to live with each other, to remain committed to one another and to form a household based on their own feelings about one another and to join in an economic partnership and support one another and any dependents.”
· Defense of Marriage Act (DOMA)
· Section 2:  States do not have to recognize same-sex marriages from other states.
· Section 3:  Federal government cannot recognize marriages of same-sex couples.
· DOMA cases
· 1st Circuit:  Gill; Massachusetts
· 2d Circuit:  Pedersen; Windsor
· 9th Circuit:  Golinski, Dragovich
· United States v. Windsor (U.S. 2013)
· Overview
. The state in which the decedent and the spouse resided recognized their same-sex marriage, and the estate contended that the refusal of the federal government to recognize the marriage for purposes of the estate tax exemption constituted a denial of constitutional rights. The U.S. Supreme Court held that § 7 was unconstitutional as a deprivation of the equal liberty of persons that was protected by the Fifth Amendment. The statute was applicable to a wide variety of over 1,000 federal statutes and regulations in addition to the tax exemption, and was directed to a class of persons the state sought to protect by recognizing same-sex marriages, in furtherance of no specific federal policy. The state's decision to give same-sex couples the right to marry conferred upon them a dignity and status of immense import, but the government used the state-defined class for the opposite and improper purpose of imposing restrictions and disabilities, and § 7 which sought to injure the very same-sex class the state sought to protect violated basic due process and equal protection principles by identifying and making unequal a subset of state-sanctioned marriages.
· Facts:
. Two women marry in Canada, marriage recognized in NY, but not federally. When one dies, other has to pay $300k in estate taxes, taxes that she wouldn’t have to pay if she was recognized as a member of deceased spouse's family 
· Issue(s): 
. Is DOMA unconstitutional?
· Holding(s):
. DOMA is unconstitutional. The federal statute is invalid, for no legitimate purpose overcomes the purpose and effect to disparage and to injure those whom the State, by its marriage laws, sought to protect in personhood and dignity. By seeking to displace this protection and treating those persons as living in marriages less respected than others, the federal statute is in violation of the Fifth Amendment. This opinion and its holding are confined to those lawful marriages.
· Rules/Policy: 
. The U.S. Constitution’s guarantee of equality must at the very least mean that a bare congressional desire to harm a politically unpopular group cannot justify disparate treatment of that group. In determining whether a law is motived by an improper animus or purpose, discriminations of an unusual character especially require careful consideration.
. The Defense of Marriage Act, 1 U.S.C.S. § 7, is unconstitutional as a deprivation of the liberty of the person protected by the Fifth Amendment of the U.S. Constitution.
· Notes:
. DOMA: federal law that said marriage is only between a man and a woman
. Did not federally recognize gay marriage and its tax implications/benefits
· Court here is applying rational basis review
. States reason was to protect traditional marriage and promote uniformity 
· CANNOT simply use laws when you want to harm a group 
· Equal protection used here 
· fed. Gov. no rational basis for distinguishing between various forms of state sanctioned marriages/bare desire to harm not a legitimate interest
· Marriage as private welfare system:
. “Marriage is more than a routine classification for purposes of certain statutory benefits.”
. “DOMA divests married same-sex couples of the duties and responsibilities that are an essential part of married life and that they in most cases would be honored to accept were DOMA not in force.”
· Marriage as public recognition
. “…a far-reaching legal acknowledgement of the intimate relationship between two people, a relationship deemed by the State worthy of dignity in the community equal with all other marriages.”
· Public and private connected
. “Responsibilities, as well as rights, enhance the dignity and integrity of the person.”
. “DOMA undermines both the public and private significance of state-sanctioned same-sex marriages; for it tells those couples, and all the world, that their otherwise valid marriages are unworthy of federal recognition.”
· What is the relationship between marriage and children?
. DOMA’s “differentiation . . . humiliates tens of thousands of children now being raised by same-sex couples.  The law . . . makes it even more difficult for the children to understand the integrity and closeness of their own family and its concord with other families in their community and in their daily lives.”
· Obergefell v. Hodges (SCOTUS 2015)
· Overview
· HOLDINGS: [1]-Under the Due Process and Equal Protection Clauses of the Fourteenth Amendment, same-sex couples have a fundamental right to marry. Laws of Michigan, Kentucky, Ohio, and Tennessee were held invalid to the extent they excluded same-sex couples from civil marriage on the same terms and conditions as opposite-sex couples; [2]-Because same-sex couples can exercise the fundamental right to marry in all states, it follows that there is no lawful basis for a state to refuse to recognize a lawful same-sex marriage performed in another state on the ground of its same-sex character.
· Facts:
· Groups of same-sex couples sued their relevant state agencies in Ohio, Michigan, Kentucky, and Tennessee to challenge the constitutionality of those states' bans on same-sex marriage or refusal to recognize legal same-sex marriages that occurred in jurisdictions that provided for such marriages. The plaintiffs in each case argued that the states' statutes violated the Equal Protection Clause and Due Process Clause of the Fourteenth Amendment, and one group of plaintiffs also brought claims under the Civil Rights Act. In all the cases, the trial court found in favor of the plaintiffs. The U.S. Court of Appeals for the Sixth Circuit reversed and held that the states' bans on same-sex marriage and refusal to recognize marriages performed in other states did not violate the couples' Fourteenth Amendment rights to equal protection and due process.
· Issue(s): 
· The first question here is whether the Fourteenth Amendment requires a State to license a marriage between two people of the same sex. 
· The second, presented by the cases from Ohio, Tennessee, and, again, Kentucky, is whether the Fourteenth Amendment requires a State to recognize a same-sex marriage licensed and performed in a State which does grant that right.
· Holding(s):
· The right to marry is a fundamental right inherent in the liberty of the person, and under the Due Process and Equal Protection Clauses of the Fourteenth Amendment couples of the same-sex may not be deprived of that right and that liberty. Same-sex couples may exercise the fundamental right to marry. No longer may this liberty be denied to them. Baker v. Nelson, 409 U.S. 810 (1972) must be and is overruled, and Mich. Const. art. I, § 25, Ky. Const. § 233a, Ohio Rev. Code Ann. § 3101.01 (2008), and Tenn. Const. art. XI, § 18 are held invalid to the extent they exclude same-sex couples from civil marriage on the same terms and conditions as opposite-sex couples.
· Same-sex couples may exercise the fundamental right to marry in all States. It follows that there is no lawful basis for a State to refuse to recognize a lawful same-sex marriage performed in another State on the ground of its same-sex character.
· Rules/Policy: 
· The right to marry is protected by the Constitution. Marriage is one of the vital personal rights essential to the orderly pursuit of happiness by free men. The right to marry is fundamental under the Due Process Clause.
· The right to personal choice regarding marriage is inherent in the concept of individual autonomy. This abiding connection between marriage and liberty is why Loving v. Virginia invalidated interracial marriage bans under the Due Process Clause. The right to marry is of fundamental importance for all individuals. Like choices concerning contraception, family relationships, procreation, and childrearing, all of which are protected by the Constitution, decisions concerning marriage are among the most intimate that an individual can make. Indeed, it would be contradictory to recognize a right of privacy with respect to other matters of family life and not with respect to the decision to enter the relationship that is the foundation of the family in U.S. society.
· A basis for protecting the right to marry is that it safeguards children and families and thus draws meaning from related rights of childrearing, procreation, and education. The U.S. Supreme Court has recognized these connections by describing the varied rights as a unified whole: The right to marry, establish a home and bring up children is a central part of the liberty protected by the Due Process Clause.
· The right of same-sex couples to marry that is part of the liberty promised by the Fourteenth Amendment is derived, too, from that Amendment’s guarantee of the equal protection of the laws. The Due Process Clause and the Equal Protection Clause are connected in a profound way, though they set forth independent principles. Rights implicit in liberty and rights secured by equal protection may rest on different precepts and are not always coextensive, yet in some instances each may be instructive as to the meaning and reach of the other. In any particular case one Clause may be thought to capture the essence of the right in a more accurate and comprehensive way, even as the two Clauses may converge in the identification and definition of the right. This interrelation of the two principles furthers the U.S. Supreme Court's understanding of what freedom is and must become.
· The right to marry is a fundamental right inherent in the liberty of the person, and under the Due Process and Equal Protection Clauses of the Fourteenth Amendment couples of the same-sex may not be deprived of that right and that liberty. Same-sex couples may exercise the fundamental right to marry. No longer may this liberty be denied to them. Baker v. Nelson, 409 U.S. 810 (1972) must be and is overruled, and Mich. Const. art. I, § 25, Ky. Const. § 233a, Ohio Rev. Code Ann. § 3101.01 (2008), and Tenn. Const. art. XI, § 18 are held invalid to the extent they exclude same-sex couples from civil marriage on the same terms and conditions as opposite-sex couples.
· Notes:
· Issue: Constitutionality of same sex marriage
· Grounds for either due process or equal protection before the court (from lawrence and windsor)
· How does court resolve the issue: over time, cases and states start to recognize gay marriage. 
· Constitutional framework: both due process and equal protection applied 
· Due process:
. Right at stake: right to marry
. Narrow v. broad framing?: broad, marriage in general
. Precedent: Zablocki (EP), Loving, Lawrence, Windsor
. Fundamental: Yes (cite cases above)
· Equal protection:
. Classification: not suspect (marital status)
. Level of scrutiny: rational basis 
· Here, its not about same-sex marriage…its about marriage 
· Justifications for extension of right to marry
. Personal choice inherent in the concept of individual autonomy
. Supports a two-person union unlike any other
. Safeguards children and family
. Marriage is the keystone of social order
· Roberts' Dissent:
. Court is not a legislature
. Cant force a state to change trad'l definition of marriage
. Same sex marriage is not firmly rooted in nations history and tradition
. Privacy cases speak to a right to be let alone, not an imposition of an affirmative duty to provide access to a benefit or institution 
. No limiting principle
. Unclear reasoning - SDP or EPC
. Burden's religious liberty 
· The Majority
(Kennedy, Breyer, Sotomayor, Kagan and Ginsberg)
. “Over time and in other contexts, the Court has reiterated that the right to marry is fundamental under the Due Process Clause. 
. Four principles and traditions . . . demonstrate that the reasons marriage is a fundamental right under the Constitution apply with equal force to same-sex couples.”
· Justifications for Extension of Right to Marry
. Personal choice inherent in the concept of individual autonomy
. Supports a two person union unlike any other
. Safeguards children and families
. Marriage is the keystone of social order 
· Void Marriages  
· Other Substantive Restrictions on Right to Marry
· Bigamy/Polygamy
· Incest
· Age
· State of Mind (Fraud & Duress)
. Definition: “A marriage that is not, never has been, and never will be a valid marriage. There is no need for a court to declare the marriage void because it never existed in the first place,” although a court might confirm that status upon application of one of the parties. 
. Factors in Void Marriages:
· Parties in a “prohibited degree of relationship” (i.e., siblings, father/daughter)
· Either party is under the age of consent
· The parties willfully and knowingly violated formality requirements
· The parties are already married to someone else
· Bigamy/Polygamy
· Brown v. Buhman
· Overview
. HOLDINGS: [1]-The cohabitation prong of Utah's bigamy statute, Utah Code Ann. § 76-7-101 (2013), violated the Free Exercise Clause of the First Amendment since it prohibited religious cohabitation; [2]-The statute was without a rational basis under the Due Process Clause of the Fourteenth Amendment because it was not operationally neutral since prosecution had been of persons engaging in religious cohabitation, and it was not supported by compelling state interests; [3]-The statute was void for vagueness under due process due to its arbitrary and discriminatory enforcement; [4]-After striking the invalid cohabitation provision, the application of a narrow construction of the terms "marry" and "purports to marry" remedied the constitutional infirmity of the remainder of the statute and allowed it to remain in force as prohibiting bigamy in the literal sense.
· Facts:
. Reality TV Show members of Sister Wives challenge Utah statute that states that you cannot marry or cohabit with another person when youre married. Specifically challenged the cohabitation provision. 
· Issue(s): 
. Plaintiffs challenge the constitutionality of the Statute on multiple  [**55] grounds, arguing both that the Statute is facially unconstitutional and unconstitutional as applied to the Plaintiffs. The statute provides that a person is guilty of bigamy when, knowing he has a husband or wife or knowing the other person has a husband or wife, the person purports to marry another person or cohabits with another person.
· Holding(s):
. The court finds the cohabitation prong of the Statute unconstitutional on numerous grounds and strikes it. As a result, and to save the Statute, the court adopts the interpretation of "marry" and "purports to marry," and the resulting narrowing construction of the Statute, offered by the dissent in State of Utah v. Holm, 2006 UT 31, ¶¶ 131-53, 137 P.3d 726, 758-66, thus allowing the Statute to remain in force as prohibiting bigamy in the literal sense—the fraudulent or otherwise impermissible possession  [**188] of two purportedly valid marriage licenses for the purpose of entering into more than one purportedly legal marriage.
0. For all of these reasons, the cohabitation prong of the Statute cannot survive strict scrutiny and must be stricken as a facial violation of the free  [**149] exercise of religion under the First Amendment.
0. The court finds that the  [**153] cohabitation prong does not survive rational  [*1223]  basis review under the substantive due process analysis; accordingly, it need not consider Plaintiffs' various other claims under the lower standards of review corresponding to those claims.
0. The cohabitation prong is therefore void for vagueness and will be stricken.
· Rules/Policy: 
. There is no "fundamental right" to polygamy under Glucksberg. No "fundamental right" exists to have official State recognition or legitimation of individuals' purported polygamous marriages—relationships entered into knowing that one of the parties to such a plural marriage is already legally married in the eyes of the State.
. Religious cohabitation occurs when those who choose to live together without getting married enter into a personal relationship that resembles a marriage in its intimacy but claims no legal sanction.
· Notes:
. Restrictions on the right to marry: bigamy/polygamy
. The utah law criminalizes adultery. 
. US v. Reynolds has already shut down bigamy as illegal and punishable by law. This statute also included cohabitation. Plaintiffs say this goes beyond the scope of whats permitted by the US
. Constitutional Theories 
. Free exercise of religion under the first amendment
. Substantive due process
. Sexual privacy
. Vagueness
. Equal Protection 
. Professors slide:
5. Religious cohabitation is a fundamental right
5. Free exercise (state and fed const. claims)
5. Lawrence/sexual privacy (fed const claim)
5. Void for vagueness
· Holding: the cohabitation provision of the statute is unconstitutional 
· Utah Code Ann. § 76-7-101
. “A person is guilty of bigamy when, knowing he has a husband or wife or knowing the other person has a husband or wife, the person purports to marry another person or cohabits with another person.”
· Compare to California:
. “Every person having a husband or wife living, who marries any other person, . . . is guilty of bigamy.”
· Brown Claims
. Religious cohabitation is a fundamental right
. Free exercise (state and fed const claims)
. Lawrence/sexual privacy (fed const claim).
. Void for Vagueness
· Incest
· In re Adoption of M
· Overview
· When she was 15-years old, petitioner adoptive daughter was adopted by her adoptive parents. Six years later after her adoptive parents had divorced and she and her adoptive father had conceived a child together, petitioner moved to vacate the judgment of adoption as to her adoptive father only, intending thereafter to marry him. In granting petitioner's motion and vacating the order of adoption as to the adoptive father, the court concluded that setting aside the judgment was clearly in the best interests of the adoptive child and the adoptive parents. Petitioner had reached the age of majority, she was the natural mother of an infant son whose biological father was her adoptive father, and she was intent upon marrying her adoptive father. Vacating the judgment of adoption would permit the parties to marry, thereby legitimizing their son. The absence of any evidence of abuse, neglect, domestic violence, or other unlawful acts suggested that petitioner had made a conscious decision to transform the father-daughter relationship into one of husband and wife.
· Indiana Code § 31-11-1-2
. Marriage of first cousins prohibited unless both partners 65 or older.
· Facts:
· Petitioner, M., was adopted by two parents at the age of fifteen in 1991. In 1997 the adoptive mother sought and was granted a divorce alleging acts of extreme cruelty. In 1998 Petitioner, then twenty-two years old, gave birth to a son whose natural father was her adoptive father. Conception likely occurred when Petitioner was twenty-one, but prior to the dissolution of his marriage to the adoptive mother. The legal relationship of adoptive father and adoptive daughter precluded their desire to marry. Therefore, Petitioner brought a petition to vacate the final judgment of adoption as pertains to the adoptive father.
· Issue(s): 
· Do these circumstances constitute a showing of truly exceptional circumstances, whereby the final judgment of adoption should be vacated as being in the best interest of the child and the adoptive parents?
· Holding(s):
· Petitioner's application to vacate the final judgment of adoption as pertains to her adoptive father is--as it must be--granted. 
· Rules/Policy: 
· Under New Jersey law, any final judgment, including a judgment of adoption, may be challenged as long as such a motion is made within a reasonable period of time yet not more than one year after entry of judgment in cases of (a) mistake, inadvertence, surprise, or excusable neglect; (b) newly discovered evidence; and (c) fraud, misrepresentation, or other misconduct of an adverse party. Such a motion is addressed to the sound discretion of the trial court, whose resolution of the motion will not be disturbed on appeal unless it results from a clear abuse of discretion. The judgment of adoption, like any other judgment or order of this court, can be amended, modified, or vacated in the interest of justice. Indeed, the court has jurisdiction to entertain a motion to vacate final judgment of adoption and is cognizant of its power to control, vacate, or correct its own judgments.
· Notes:
· Court finds in favor of granting the petition and severing the relationship between adoptive father and adoptive daughter 
· Age
· Kirkpatrick v. District Court
· Overview
· Under Nev. Rev. Stat. § 122.025, a minor under the age of 16 was allowed to marry with the consent of 1 parent and district court authorization. This allowed the father's 15-year-old daughter to marry a 48-year-old man with the consent of her mother. The father argued that the statute was unconstitutional. The appellate court found that the right to marry was a fundamental right. The statute provided a safeguard against an erroneous marriage decision by the minor and the consenting parent, by giving the district court the discretion to withhold authorization if it found that there were no extraordinary circumstances and/or the proposed marriage was not in the minor's best interest. The father lost his right to exercise legal control over his daughter during her minority. He still had the other legal and social attributes of parenthood. The state had an interest in fostering appropriate marriages and tailoring its statutes in such a way as to take into account the individual variations in maturity, rather than just setting an arbitrary rule of age. The father had no standing to annul his daughter's marriage.
· Facts:
· Petitioner father petitioned for a writ of mandamus to respondents, judge and Eighth Judicial District Court, Clark County, Nevada, seeking to compel the district court to vacate an order issuing a marriage license allowing the father's 15-year-old daughter to marry and seeking to annul the marriage.
· Holding(s):
· In this case, we have the interest of the daughter in marriage and the interest of the mother in her daughter's welfare and happiness balanced against the father's interest in the legal control of his daughter for the remainder of her minority. The Nevada Law permitting only one parent to give permission to the child to marry strikes an appropriate balance between the various interests. 
· The appellate court found that the right to marry was a fundamental right. 
· Rules/Policy: 
·  States have the right and power to establish reasonable limitations on the right to marry. This power is justified as an exercise of the police power, which confers upon the states the ability to enact laws in order to protect the safety, health, morals, and general welfare of society.
· Parents have a fundamental liberty interest in the care, custody, and management of their children. Although these rights are fundamental, they are not absolute. The state also has an interest in the welfare of children and may limit parental authority. The Supreme Court has even held, where justified, that parents can be totally deprived of their children forever. If the state can completely eliminate all parental rights, it can certainly limit some parental rights when the competing rights of the child are implicated.
· The right to marry is a fundamental right. The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men. Marriage is one of the basic civil rights of man, fundamental to our very existence and survival.
· Constitutional rights apply to children as well as adults. Neither the Fourteenth Amendment nor the Bill of Rights is for adults alone. Constitutional rights do not mature and come into being magically only when one attains the state-defined age of majority. Minors, as well as adults, are protected by the Constitution and possess constitutional rights. States have the power to make adjustments in the constitutional rights of minors.
· Marriage is the cornerstone of the family and our civilization. As marriage comprises the most sacred of relationships, the decision of whom and when to marry is highly personal, often involving reasons that are complex and vary from individual to individual. The decision to marry should rest primarily in the hands of the individual, with little government interference. As a society, we recognize that reasonable constraints on the right to marry are appropriate, especially when the marriage involves a minor.
· There is no one set of criteria that can be set forth as a litmus test to determine if a marriage will be successful. Neither is there a litmus test to determine whether a person is mature enough to enter a marriage. Age alone is an arbitrary factor. The Nevada Legislature recognized that although most 15-year-olds would not be mature enough to enter into a marriage, there are exceptions. Nevada provided for the exceptional case by allowing a 15-year-old to marry if one parent consents and the court approves. Nev. Rev. Stat. § 122.025 provides a safeguard against an erroneous marriage decision by the minor and the consenting parent, by giving the district court the discretion to withhold authorization if it finds that there are no extraordinary circumstances and/or the proposed marriage is not in the minor's best interest, regardless of parental consent. The statute strikes a balance between an arbitrary rule of age for marriage and accommodation of individual differences and circumstances.
· Consent of both parents is by no means a constitutional requirement for even the most important of decisions regarding minors. Two-parent notification is an oddity among state and federal consent provisions governing the health, welfare, and education of children, such as enlisting in the armed services, obtaining a passport, participating in medical research, or submitting to any surgical or medical procedure. When the state requires the consent of only one parent for significant events in a minor's life, the state implicitly recognizes the common reality of modern families. A significant percentage of children under the age of eighteen live in single-parent households. Furthermore, single-parent consent to a minor's marriage is common throughout the country, and none of these laws has been declared unconstitutional on the basis that the other parent did not consent. Nor have any courts held that a non-consenting parent's due process rights have been violated by failure to notify that parent of a child's desire to marry, with the consent of one parent.
· The usual standard for analyzing a substantive due process challenge to the constitutionality of a state statute that impinges on a fundamental constitutional right is whether the statute is narrowly tailored so as to serve a compelling interest. In family privacy cases involving competing interests within the family, however, the Court has deviated from the usual test. Various child rearing and custody cases demonstrate the Court's application of a more flexible reasonableness test, which implicitly calibrates the level of scrutiny in each case to match the particular degree of intrusion upon the parents' interests.
· Notes:
· Why no strict scrutiny here? When childrens rights are at stake, courts tend to use more of a balancing test. Here they used a flexible reasonableness test 
· “The Supreme Court has held that the usual standard for analyzing a substantive due process challenge to the constitutionality of a state statute that impinges on a fundamental constitutional right is whether the statute is narrowly tailored so as to serve a compelling interest.”
· “In family privacy cases involving competing interests within the family, however, the Court has deviated from the usual test.  Various child rearing and custody cases demonstrate the Court’s application of a more flexible ‘reasonableness’ test….”
· State of Mind (Fraud & Duress)
· Elements of Fraud
· Representation by wife
· Its falsity
· Its materiality
· Wife’s knowledge of its falsity or ignorance of its truth
· Wife’s intent that husband act on representation
· Husband’s ignorance of falsity
· Husband’s reliance on truth of representation
· Husband’s right to rely on representation
· Proximate injury to husband
. Blair v. Blair
· Overview
· The trial court was not required to accept the husband's own self-serving testimony that he would not have married the wife but for her representations related to the son's paternity. The overall gist of the husband's testimony appeared to have been that he would never have seen the wife again after their one-night-stand if it had not been for her calling and telling him that he had a child and that the marriage was, therefore, the result of that representation. Such testimony did not establish that the husband relied upon the representations regarding the son's paternity in deciding whether to marry the wife, only that it played a part in his decision to begin a relationship with her. Sufficient evidence supported the trial court's determination that the husband would have married the wife regardless of the representation as to the son's paternity. The husband admitted that, during their two-year courtship, he fell in love with the wife. Prior to the marriage, the couple had a daughter. Further, both parties admitted that the husband had questions about the son's paternity prior to the marriage, but that he married her anyway, and that he subsequently adopted both children.
· Facts:
· On April 11, 2002, Husband filed an amended answer and cross-petition requesting that the marriage be annulled. In support of his annulment claim, Husband averred that Wife had fraudulently represented [**3]  to him before their marriage that he was Devin's father and had thereby induced him to marry her. 
· Holding(s):
· Based upon the foregoing testimony, the trial court could more than reasonably have found that Husband would have married Wife regardless of Wife's representations related to Devin's paternity. Such a finding is supported by sufficient evidence and is not against the weight of the evidence. Point denied.
· Rules/Policy: 
· In order to establish fraud as grounds for an annulment, the spouse seeking the annulment is required to plead and prove the following elements: (1) a representation by the other spouse; (2) its falsity; (3) its materiality; (4) the other spouse's knowledge of its falsity or ignorance of its truth; (5) the other spouse's intent that the representation be acted upon by the spouse seeking the annulment; (6) the spouse's ignorance of the falsity of the representation; (7) the spouse's reliance on the truth of the representation; (8) the spouse's right to rely on the representation; and (9) that the spouse sustained consequent and proximate injury. Moreover, public policy demands that integrity of the marriage contract be preserved so far as possible, and fraud necessary to avoid a marriage must be such as is deemed vital to the marriage relationship.
· Notes:
· H says he was induced into getting married to W because W falsely said that he was the father of her son. 
· The rule here gives us the elements required to prove fraud
· Ct: you got married because you wanted to, not bc she tricked you 
· Some courts say the fraud must be material. Others say the fraud must be essential.
. Modern approach is the "material" approach 
· Delaware:
. Can get annulment because of lack of capacity, duress, or jest/dare
. Delaware
· Along with the basic reasons for annulment, such as marrying "without the capacity to consent" or "under duress," one can now check:
· "because of a jest or dare.” 
. Procedural Restrictions
· Blood Tests
· Waiting Periods
· Licensure
· Solemnization
. NO BLOOD TEST AND NO WAITING PERIOD IN CAL.
. Majority Rule:  Procedural failure DOES NOT invalidate the marriage.
. Minority Rule: Cal Law invalidates marriage without a license. 
. Louisiana
· New Orleans makes it illegal for palm readers, fortune tellers, mystics, etc. to officiate (solemnize) a wedding.
· What if your marriage is deemed void? What kind of recourse do you have?
· Presumption in favor of recognizing the marriage, particularly where formalities are involved
· Putative spouse doctrine
. If you had good faith belief you're married, you continue to accumulate spousal and property rights
· Common law marriage
. If you move somewhere that doesn’t recognize common law marriage, you still can use common law marriage bc of full-faith and credit clause 
· Express and implied agreements
. Marvin v marvin
. PUTATIVE SPOUSE
· UMDA, Section 209:
· “Any person who has cohabited with another to whom he is not legally married in the good faith belief that he was married to that person is a putative spouse until knowledge of the fact that he is not legally married terminates his status and prevents acquisition of further rights.”
· “A putative spouse acquires the rights conferred upon a legal spouse, including the right to maintenance following termination of his status ….”
· California Putative Spouse Law
· If a determination is made that a marriage is void or voidable and the court finds that either party or both parties believed in good faith that the marriage was valid, the court shall:
. (1) Declare the party or parties to have the status of a putative spouse.
. (2) If the division of property is in issue, divide . . . that property acquired during the union which would have been community property or quasi-community property if the union had not been void or voidable. 
. The court may . . . order a party to pay for the support of the other party in the same manner as if the marriage had not been void or voidable . . . .
· * Only subjective good faith required (Cal. 2013).
· Carabetta v. Carabetta
· Overview
. A husband and wife were duly married in a church, but they did not obtain a marriage license. Thereafter, the couple lived together and raised four children together. When the wife filed for a divorce, the husband contended that they were not legally married, even though he had never before disputed the legitimacy of the marriage. The court held that the trial court erred when it found that there was not a legal marriage and that it had no jurisdiction. The court found that (1) a marriage duly solemnized but deficient for want of a marriage license was not void for lack of a marriage license, but was voidable; (2) the policy of the law was strongly opposed to regarding an attempted marriage entered into in good faith, believed by one or both of the parties to be legal, and followed by cohabitation to be void; (3) in the absence of express language in the governing statute declaring a marriage void for failure to observe a statutory requirement, such a marriage, though imperfect, was dissoluble rather than void; and (4) the Connecticut Legislature's failure expressly to characterize as void a marriage properly celebrated without a license meant that such a marriage was not invalid.
· Facts:
. Couple married for years following religious ceremony. H and W want to divorce, H says cannot divorce because we don’t have a valid marriage certificate. 
· Issue(s): 
. The issue before us is whether, under Connecticut law, despite solemnization according to an appropriate religious ceremony, a marriage is void where there has been noncompliance with the statutory requirement of a marriage license.
· Holding(s):
.  a ceremonial marriage contracted without a marriage license is not null and void
· Rules/Policy: 
. In the absence of express language in the governing statute declaring a marriage void for failure to observe a statutory requirement, such a marriage, though imperfect, is dissoluble rather than void.
. The legislature's failure expressly to characterize as void a marriage properly celebrated without a license means that such a marriage is not invalid.
· Notes:
. Court approaches this with assumption that people that made a commitment with intent of getting married are married, unless there is language in the legislation that says otherwise
. Court starts with presumption that marriage is valid unless there is clear evidence in statute to the contrary 
. Majority rule: procedural failure DOES NOT invalidate the marriage
. Minority rule: CA Law invalidates marriage without a license
. What if court found that marriage wasn’t valid? Is Wife SOL? No. See lecture notes on putative spouses. 
· Being Married
· Common Law Marriage
· Common Law Marriage* Requirements:
1. Capacity to enter a marital contract;
1. Present agreement to be married;
1. Cohabitation; and 
1. Holding out to the community as spouses.
· This requirement intended to prevent fraud
*Recognized in a small minority of states.
· Jennings v. Hurt
· Overview
. The common-law wife commenced an action against the common-law husband, arguing that they had entered into a common-law marriage by holding themselves out as husband and wife in South Carolina. The trial court denied the common-law wife's motion for leave to amend her complaint and found, after a non-jury trial, that she was not the common-law wife of the common-law husband. The trial court's order was affirmed. The court held that the evidence demonstrated that the parties never held themselves out as being married nor were they perceived as husband and wife. Further, there was not a mutual intent nor an agreement to enter into a marriage contract. Thus, the record failed to support the common-law wife's claim that she was the common-law husband's common-law wife. The trial court also properly denied her motion for leave to amend her complaint to allege new causes of action as those causes of action were insufficient as a matter of law. The court also found that she failed to establish the necessary elements for a constructive trust and the law did not recognize a cause of action for sacrificing career opportunities in order to act as a wife.
· Facts:
. Sandra and William lived together for a few months, he called them married in Gods eyes/spiritually, they went through process of signing paternity acknowledgement for their shared child, and he referred to her a few times as his wife to lessor/doctor
· Issue(s): 
. Whether Sandra Jennings is the common law wife of William Hurt
· Holding(s):
. No. Sandra Jennings is not the common law wife of Hurt. The event described by jennings and words spoken do not evince an intent to solemnize a marriage but rather the kind of words used by one desiring to continue the parties' present state of living together, i.e. in a relationship short of marriage 
. The evidence shows a paucity of any "declaration or acknowledgement of the parties" of a marital state 
· Rules/Policy: 
. Courts are reluctant to declare a common law marriage unless the proof of such marriage is shown by strong and competent testimony
· Notes:
. Arguments in Favor of a Common Law Marriage
. Hurt‘s words to the effect that they were married, and Jennings‘s assent thereto; 
. Hurt‘s reference to her as his wife when renting property in South Carolina;
. Hurt‘s asking at the obstetrician‘s office about ― “his wife”; and, 
. the testimony of some former employees
· Arguments Against Common Law Marriage 
. his words during the argument do not reveal an intent to marry but only to keep her from leaving; 
. cast members knew that they were not married; 
. Jennings knew they weren‘t married because she told a cast member she hoped to be next; 
. no holding out on tax forms or Hurt‘s will, pension, or jury form; 
. a disgruntled employee‘s testimony favoring Jennings was not credible; and 
. one document revealing that Jennings was using Hurt‘s last name was falsified.
· Roles and Responsibilities in Marriage
· McGuire v. McGuire
· Overview
. The wife brought an action against the husband for maintenance and support and the trial court entered an order in favor of the wife. The trial court then denied the husband's motion for a new trial, and the husband sought further review. On appeal, the court reversed the decision to award the wife maintenance and support and remanded the matter with instructions to dismiss the wife's suit. The court held that a requirement for receiving maintenance was that the wife have lived separate and apart from the husband. The court found that the award of attorney's fees was erroneous because there was no legal basis for the wife's action against the husband.
· Facts:
. Plaintiff married Defendant knowing that he was extremely frugal. Defendant provided Plaintiff with only meager amounts of money and Plaintiff was often forced to work individually to pay for needs. Plaintiff brought a suit to recover maintenance and support money.
· Issue(s): 
. Was the trial court correct in its finding that when a wife is abandoned by her husband, without means of support, a bill in equity will lie to compel the husband to support the wife without asking for a divorce decree?
· Holding(s):
.  As long as the home is maintained and the parties are living as husband and wife it may be said that the husband is legally supporting his wife and the purpose of the marriage relation is being carried out. Public policy requires such a holding. It appears that the plaintiff is not devoid of money in her own right. She has a fair-sized bank account and is entitled to use the rent from the 80 acres of land left by her first husband, if she so chooses.
· Rules/Policy: 
. As long as the home is maintained and the parties are living as husband and wife it may be said that the husband is legally supporting his wife and the purpose of the marriage relation is being carried out.
. A spouse cannot maintain a suit in equity to secure support or alimony when the parties are not separated or living apart. For the courts to inquire into the living standards of a family would be contrary to public policy.
· Notes:
. H and W were still living together when W files her action
· Ct: this is an intact marriage and we cant do anything about this
· This is about you and your marriage. We cannot intervene 
. If they wanted to enforce these support obligations, they would have to get divorced
. Court wont intervene against an intact marriage to enforce duties
· Why?
· Promote marital harmony
· Let parties resolve issues themselves
· Judicial economy 
· Husband and wife are viewed as one, not separate
. Courts stay out of it until you separate or divorce (or there's a tort action)
. Duty of support at time of McGuire
· Husband’s duty of support:
· “to provide his family w/support and means of living – the style of support, requisite lodging, food, clothing, etc., to be such as fit his means, position, and station in life”
. Necessaries doctrine at the time of McGuire
· husband liable to merchant who provides necessaries to wife 
· Toward Gender Neutrality – 
Duties, Obligations, and Control Today
· Mutual obligations of support
· Spousal liability for necessaries and other family expenses
· Joint or equal control/management of property 
· Tort Claims Against Third Parties
· Alienation of Affection†
· Elements:
1. Valid marriage;
1. Wrongful conduct by defendant with plaintiff’s spouse;
1. Loss of affection or consortium; AND
. [image: Important] Causal connection between defendant’s conduct and loss of affection.
† Cause of action still exists in 7 states. Most states have abolished.
* Distinguish criminal conversation, which requires sex.
· Jones v. Swanson
· Overview
· The evidence was sufficient for the jury to conclude that the ex-husband's ex-wife harbored affection for the ex-husband which was alienated as a result of the boyfriend's involvement. Despite the boyfriend's contention otherwise, the jury was properly instructed on the elements of alienation of affection and proximate cause. Also, the boyfriend's proposed jury instruction excusing a defendant's conduct if he was less aggressive was not supported by case law. The ex-husband's post affair's was excludable evidence because the probative value was substantially outweighed by the prejudicial effect of the evidence. The boyfriend argued that the award of compensatory and punitive damages were excessive. The instant court held that the evidence did not support the award of compensatory or punitive damages. Those awards were conditionally affirmed.
· Facts:
· Woman starts on and off affair with her ex (Todd) while married to another man (Richard). Richard sues Todd for alienation of affection and wins. Todd appeals.  
·  Holding(s):
· We conditionally affirm the judgment entered on the verdict in favor of Richard.
· Rules/Policy: 
· The elements of a claim for alienation of affection are: (1) wrongful conduct of a defendant; (2) loss of affection or consortium; and (3) a causal connection between the wrongful conduct and the loss of affection or consortium. The essence of the action is malicious interference with the marriage relationship, and a loss of consortium is the actionable consequence of an action for alienation of affection. Consortium is a right growing out of the marital relationship, and includes the right of either spouse to the society, companionship, conjugal affection, and assistance of the other. A loss or impairment of any such elements will sustain an action for alienation of affection. However, if it appears there was no affection to alienate, recovery is precluded.
· A wife conceivably may transfer her affection from her husband to another because of the latter's kindliness, attractiveness, desirability, financial superiority, or some other reason. Such motivation for transfer of affection may be a substantial factor even though the defendant had nothing to do with it. The gravamen of an action for alienation of affection, therefore, is enticement. It is based on an intentional tort, not negligence. The acts which lead to the loss of affection must be wrongful and intentional, calculated to entice the affection of one spouse away from the other.
· A husband's cause of action for alienation of affection is not dependent upon finding that his wife was an unwilling participant in the affair.
· The intent to inflict harm is not an element of the tort of alienation of affection.
· Modern Trend
· Since we don’t recognize torts based on alienation of affection/seduction/etc., we don’t allow bootstrapping.
· No claims that at base are about interference with the marriage relationship.
· Cal. Rule 3-120
· (B) A member [attorney] shall not:
· (1) require or demand sexual relations with a client incident to or as a condition of any professional relationship;
· (2) employ coercion, intimidation, or undue influence in entering into sexual relations with a client; or
· (3) continue representation of a client with whom the member has sexual relations if such sexual relations cause the member to perform legal services incompetently in violation of Rule 3-110.
· (C)  [Para. (B) doesn’t apply to spouses or ongoing consensual sexual relationships pre-existing representation.]
· Model Rule 1.8(j)
· A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.
· Tort Claims Between Spouses
· The Historical Trajectory of Interspousal Immunity
· Common Law – H & W were one identity (H’s)
· Married Women’s Property Acts: can sue over property
· But personal torts remained out of bounds:
. Fraud?
. Marital harmony?
. * Modern trend toward abrogation for intentional and then negligent torts (MAJORITY RULE)
· Kohl v. Kohl
· Overview
. ISSUE: Whether a cause of action for negligent transmission of a sexually transmissible disease could be asserted upon common law negligence principles. HOLDINGS: [1]-The circuit court did not err in dismissing a former wife's claim of negligent transmission of a sexually transmissible disease for her failure to track the language of § 384.24, Fla. Stat.(2013), because although the claim could sound in common law negligence, the pleading failed to demonstrate even the former husband's constructive knowledge that he carried a sexually transmissible disease, much less the actual knowledge that would be required to state a claim for transmitting the human papillomavirus (HPV); [2]-Without evidence linking the wife's hysterectomy to HPV, there was no justifiable reason to believe a reasonable person in the husband's shoes should have known he had HPV from that fact alone.
· Facts:
. Wife sues H for giving her HPV. She says he should have known he had HPV because he was cheating on her. No allegations or evidence that H had been diagnosed w/ HPV or that he had experienced symptoms of the disease.
· Issue(s): 
. Can you sue a spouse if they give you an STD?
· Rules/Policy: 
. Applying an actual or constructive knowledge standard, there are two situations sufficient to impose a duty in negligence for transmitting a sexually transmissible disease. First, a defendant will have the requisite knowledge if he or she has been formally diagnosed with a sexually transmissible disease by a medical professional. Second, the existence of obvious symptoms, such as rashes, genital warts, or discharge, will suffice to impute constructive knowledge. However, a requirement of actual knowledge to establish a legal duty is applicable where the disease at issue is the human papillomavirusis, which is uniquely prevalent and often not symptomatic.
· Criminal Law
· Evidentiary Privileges
· Marital Communications Privilege
1. confidential spousal communications – communications made between spouses in private
1. made during lawful marriage
1. all communications, whether or not adverse to either spouse
1. privilege outlives the marriage
. Privilege against Adverse Spousal Testimony
2. spouse may exclude evidence by other spouse of criminal acts  and communications in the presence of third persons
2. applies only to testimony adverse to the non-witness spouse
2. available only during the marriage
. Trammel Rule
. Witness-spouse may refuse to testify adversely, but may testify regardless of defendant-spouse’s wishes.
* Marital communications privilege undisturbed.
· Trammel v. United States
· Overview
· Petitioner was convicted on federal drug charges and appealed his conviction, arguing that, under the Hawkins rule, which barred the testimony of one spouse against the other, the trial court erred in admitting the adverse testimony of petitioner's wife. The lower court rejected petitioner's claim and affirmed his conviction, and petitioner sought review. The Court affirmed. The Court noted that the Federal Rules of Evidence acknowledged the authority of the federal courts to continue the evolutionary development of testimonial privileges in criminal trials, and that since its decision in Hawkins, a number of states had abolished the spousal privilege, and the privilege had been subject to much criticism. Therefore, the Court held that it would modify the Hawkins rule so that the witness-spouse alone had a privilege to refuse to testify adversely; the witness could neither be compelled to testify nor foreclosed from testifying. The Court concluded that such a modification would further the important public interest in marital harmony without unduly burdening legitimate law enforcement needs.
· Facts:
· Petitioner was convicted of importing heroin into the United States and conspiracy to import, based upon the testimony of his wife. Petitioner appealed, claiming that the admission of the adverse testimony of his wife, over his objection, contravened prior precedent and therefore constituted reversible error.
· Issue(s): 
· May an accused invoke the privilege against adverse spousal testimony so as to exclude the voluntary testimony of his wife?
· Holding(s):
· Here, petitioner's spouse chose to testify against him. That she did so after a grant of immunity and assurances of lenient treatment does not render her testimony involuntary. Accordingly, the District Court and the Court of Appeals were correct in rejecting petitioner's claim of privilege, and the judgment of the Court of Appeals is Affirmed.
· Rules/Policy: 
· The witness-spouse alone has a privilege to refuse to testify adversely; the witness may be neither compelled to testify nor foreclosed from testifying to evidence that does not consist of confidential marital communications.
· The Hawkins privilege is not needed to protect information privately disclosed between husband and wife in the confidence of the marital relationship. Those confidences are privileged under the independent rule protecting confidential marital communications. The Hawkins privilege is invoked, not to exclude private marital communications, but rather to exclude evidence of criminal acts and of communications made in the presence of third persons.
· The Hawkins rule is modified so that the witness-spouse alone has a privilege to refuse to testify adversely; the witness may be neither compelled to testify nor foreclosed from testifying.
· Non-marital Families
· The Rights of Unmarried Couples
· State Regulation of Unmarried Couples
. Criminalization
. Antidiscrimination
. Recognition
· For couple’s purposes (and the state)
· For third-party purposes
· We are moving towards recognition across the board
. Criminalization    
· Fornication
· Adultery
· Seduction
· “Illegitimate” childbirth penalties
· Criminalization of cohabitation
· Contraception
· Contraception
· Eisenstadt v. Baird (U.S. 1972)
. Court struck down prohibition on contraception for unmarried individuals
· Cohabitation
· North Dakota Fair Housing Council v. Peterson
. Overview
. Appellant unmarried couple tried to rent from appellees. Appellees refused because the unmarried couple were seeking to cohabit. Appellant Fair Housing Council and appellant couple sued appellees, alleging housing discrimination in violation of N.D. Cent. Code ch. 14-02.4, the North Dakota Human Rights Act (Act). The issue was whether refusing to rent to appellant couple violated the discriminatory housing practices provision of the Act, N.D. Cent. Code § 14-02.4-12. The court determined that the cohabitation statute, N.D. Cent. Code § 12.1-20-10,and the discriminatory housing provision were harmonized by recognizing that the cohabitation statute regulated conduct, not status. Since it was unlawful to openly and notoriously live together as husband and wife without being married, it was not unlawful to deny housing to an unmarried couple seeking to openly and notoriously live together as husband and wife.
· Facts:
.  In 1999, an unmarried couple tried to rent from David and Mary Peterson. The Petersons refused because the unmarried couple were seeking to cohabit. The North Dakota Fair Housing Council ("Housing Council") and Robert and Patricia Kippen--the unmarried couple, who had since married--sued, claiming housing discrimination in violation of the North Dakota Human Rights Act. 
· Issue(s): 
. We are asked to decide whether refusing to rent to an unmarried couple because they are seeking to cohabit violates the discriminatory housing practices provision of the North Dakota Human Rights Act, 
· Holding(s):
. Under the words of the statute, the rules of statutory construction, and the legislative, administrative, and judicial history, we conclude it is not an unlawful discriminatory practice under N.D.C.C. § 14-02.4-12 to refuse to rent to unmarried persons seeking to cohabit. Summary judgment was therefore appropriate.
· Rules/Policy: 
. The cohabitation statute, N.D. Cent. Code § 12.1-20-10, and the discriminatory housing provision, N.D. Cent. Code § 14-02.4-12 (1995), are harmonized by recognizing that the cohabitation statute regulates conduct, not status. 
. It is unlawful to openly and notoriously live together as husband and wife without being married. It is unlawful to deny housing based on a person's status with respect to marriage (i.e., married, single, divorced, widowed, or separated). It is not unlawful to deny housing to an unmarried couple seeking to openly and notoriously live together as husband and wife.
· Notes:
. There was no intent for the criminal law to be read in opposition of the human rights law
. Basically: can criminalize based on conduct of sexual cohabitation 
. This case isnt really good law anymore; these laws arent really enforced
. Justifications: promote marriage
. Majority approach: 
· Status over conduct: protects unmarried (different-sex) couples against discrimination 
· Homosexual Conduct/Sodomy
· Lawrence v. Texas (U.S. 2003)
Texas Law:
· 21.01, Definitions
· Deviate sexual intercourse means:
· Any contact between any part of the genitals of one person and the mouth or anus of another person; or
· The penetration of the genitals or the anus of another person with an object.
· 21.06, Homosexual Conduct
· A person commits an offense if he engages in deviate sexual intercourse with another individual of the same sex.
· An offense under this section is a Class C misdemeanor.
· Antidiscrimination
· Marital Status Discrimination
· WHAT IS MARITAL STATUS DISCRIMINATION?
. How does it relate to a criminal prohibition on cohabitation?
. Does the criminalization of cohabitation violate substantive due process?
· Who does marital status anti-discrimination law protect? 
. People who are: 
· single
· married
· divorced
· widowed
· living together
· single parents
· In a same-sex couple
· MAJORITY APPROACH
. Status over Conduct:  Protects unmarried (different-sex) couples against discrimination
. Notable split: whether same-sex unmarried couples are protected against discrimination under marital status?
. CA: Gov’t code 12955(m) and Civil Code 51 prohibit discrimination against unmarried individuals 
· Recognition
· For couple’s purposes
· Marvin v. Marvin (Cal. 1976)
. Overview
· After party cohabitants ended relationship, plaintiff averred an oral agreement to combine efforts and earnings and share equally any and all property accumulated as result. The parties held themselves out as husband and wife, with plaintiff giving up her career to render services as companion, homemaker, housekeeper, and cook in exchange for defendant's financial promise to support her for life. The trial court granted judgment on the pleadings to defendant. The court reversed and remanded, holding plaintiff's complaint properly stated a breach of express contract claim, and could be amended to assert an implied contract or equity rights. The court essentially held that the Family Law Act, Cal. Civ. Code § 4000 et seq., did not govern nonmarital distribution of property; that express contracts between nonmarital partners should be enforced except to extent they were explicitly founded on meretricious sexual services; that courts should examine parties' conduct to determine whether an implied contract existed; and that quantum meruit or equitable remedies were available.
. Facts:
· Plaintiff and defendant lived together for seven years without marrying, with all property acquired during this time taken in defendant’s name. Plaintiff avers that she and defendant entered into an oral agreement where the parties would combine their efforts and earnings and share equally all property accumulated as a result of their efforts. Plaintiff agreed to give up a lucrative career as a singer and entertainer and assume the role of homemaker, with defendant agreeing to provide for all of plaintiff’s financial support. Defendant compelled plaintiff to leave his household in May of 1970, and continued to provide support to her until November of 1971. Thereafter, he refused to provide further support. Plaintiff brought suit to enforce the oral agreement, claiming that she was entitled to half the property and to support payments. The trial court granted judgment on the pleadings for the defendant.
. Issue(s): 
· During the past 15 years, there has been a substantial increase in the number of couples living together without marrying.  Such nonmarital relationships lead to legal controversy when one partner dies or the couple separates. Courts of Appeal, faced with the task of determining property rights in such cases, have arrived at conflicting positions: two cases have held that the Family Law Act requires division of the property according to community property principles, and one decision has rejected that holding. We take this opportunity to resolve that controversy and to declare the principles which should govern distribution of property acquired in a nonmarital relationship.
. Holding(s):
· In the present instance, plaintiff alleges that the parties agreed to pool their earnings, that they contracted to share equally in all property  [*675]  acquired, and that defendant agreed to support plaintiff. The terms of the contract as alleged do not rest upon any unlawful consideration. We therefore conclude that the complaint furnishes a suitable basis upon which the trial court can render declaratory relief.
. Rules/Policy: 
· The California court found that partners in nonmarital relationships may bring claims for property division based on both express and implied contracts.
· A contract between nonmarital partners is unenforceable only to the extent that it explicitly rests upon the immoral and illicit consideration of meretricious sexual services.
· Enforcement of the contract between an unmarried plaintiff and a divorced defendant against property awarded to defendant by the divorce decree will not impair any right of the aggrieved spouse. Thus, such agreement is not on that account violative of public policy.
· Adults who voluntarily live together and engage in sexual relations are nonetheless as competent as any other persons to contract respecting their earnings and property rights. Of course, they cannot lawfully contract to pay for the performance of sexual services, for such a contract is, in essence, an agreement for prostitution and unlawful for that reason. But they may agree to pool their earnings and to hold all property acquired during the relationship in accord with the law governing community property; conversely they may agree that each partner's earnings and the property acquired from those earnings remains the separate property of the earning partner. So long as the agreement does not rest upon illicit meretricious consideration, the parties may order their economic affairs as they choose, and no policy precludes the courts from enforcing such agreements.
· In view of the policy of the Family Law Act, Cal. Civ. Code § 400 et seq., property accumulated by nonmarital partners in an actual family relationship should be divided equally.
· In the absence of an express agreement, the courts may look to a variety of other remedies in order to protect the parties' lawful expectations.
· Courts may inquire into the conduct of the parties to determine whether that conduct demonstrates an implied contract or implied agreement of partnership or joint venture, or some other tacit understanding between the parties. The courts may, when appropriate, employ principles of constructive trust or resulting trust. Finally, a nonmarital partner may recover in quantum meruit for the reasonable value of household services rendered less the reasonable value of support received if the nonmarital partner can show that he rendered services with the expectation of monetary reward. 
. Notes:
· Why didn’t these two get married? He was married and going through divorce with someone else while they were living together.
· She forfeited her income earning potential in order to support his income earning potential. She asserts that this was their agreement, and that if they every separated they agreed orally and expressly that they would split assets in half.
· Court isnt implying marriage like expectations on the couple. The couple did it themselves through their express agreement
· The court is protecting vulnerable parties in occasions where there is an agreement made
· Court: the law should carry out the reasonable expectations of the parties. An implied K can arise from the conduct of the parities
· This is more of a status approach
· What is the legal basis for Michelle’s claim?
· She contends that they had an EXPRESS oral agrt that they would live together and combine their efforts and earnings and would share equally any and all property accumulated as a result of their efforts. The agreement provided:
· She would keep house and forego her career to make a home for him, and they would hold themselves out as H and W to the public.
· He would provide for her for life.
· She changed her name to Michelle Marvin for social purposes, but kept her birth name for professional purposes.
· Alternatively, implied agreement from behavior
· Lee Marvin’s Argument for Unenforceability?
· would violate public policy because of morality,
· would violate public policy by impairing his ex-wife‘s community property rights (to whom he was married during part of the cohabitation period),
· is barred by the requirement that contracts for marriage settlement must be in writing (agreement in contemplation of marriage, i.e., premarital agreement), and 
· is analogous to the repealed action for breach of promise to marry.
· HOLDING:
· The court holds that plaintiff states a cause of action for breach of an express contract.
· However, the court goes far beyond that ruling, to permit plaintiff to amend her complaint to state a cause of action for an implied contract.
· The court contends that the law should carry out the reasonable expectations of the parties and that an implied contract can arise from the conduct of the parties.  
· THIS SEEMS MORE LIKE STATUS APPROACH.
· AND THERE MIGHT BE additional EQUITABLE REMEDIES (FN. 25)
· For third-party purposes
· Defining Family:  Form vs. Function
. Form
· Marriage
· Adoption
· Blood
. Function
· Intimate relationships
· Dependency relationships 
· (regardless of formal legal recognition)
. [image: Important] Braschi’s Functional Definition of Family
· Totality of the relationship:
· Dedication
· Caring
· Self-Sacrifice
* Objective examination
· Braschi v. Stahl Associates Co.
· Overview
· The issue was whether, on his motion for a preliminary injunction, the tenant failed to establish, as a matter of law, the requisite clear likelihood of success on the merits of his claim to the protection from eviction provided by § 2204.6(d) of the New York City Rent and Eviction Regulations, codified at New York City, N.Y., Rules of the City of New York, tit. 9, § 2204.6(d). The landlord argued that the term "family member" should have been construed, consistent with New York's intestacy laws, to mean relationships of blood, consanguinity, and adoption in order to effectuate the over-all goal of orderly succession to real property. The court held that the term family, as used in § 2204.6(d), was not to be rigidly restricted to those people who had formalized their relationship. The intended protection against sudden eviction was not to rest on fictitious legal distinctions or genetic history, but instead should have had its foundation in the reality of family life. In the context of eviction, a more realistic view of a family included two adult lifetime partners whose relationship was long term and characterized by an emotional and financial commitment and interdependence.
· Facts:
· Gay couple lives together in rent controlled apt. When the tenant of record dies, his boyfriend is served a notice to cure. There's a statute that says surviving spouse's or other family members can be protected from eviction, but the building owner says that he is neither a surviving spouse or family member.
· Issue(s): 
· The issue is solely whether petitioner qualifies as a member of a "family", as that generic and broadly embracive word is used in the anti-eviction regulation of the rent-control apparatus.
· Holding(s):
· Yes, a court examining these facts could reasonably conclude that these men were much more than mere roommates.
· Rules/Policy: 
· The term family, as used in New York City, N.Y., Rules of the City of New York, tit. 9 § 2204.6(d), should not be rigidly restricted to those people who have formalized their relationship by obtaining, for instance, a marriage certificate or an adoption order. The intended protection against sudden eviction should not rest on fictitious legal distinctions or genetic history, but instead should find its foundation in the reality of family life. In the context of eviction, a more realistic, and certainly equally valid, view of a family includes two adult lifetime partners whose relationship is long term and characterized by an emotional and financial commitment and interdependence. This view comports both with our society's traditional concept of "family" and with the expectations of individuals who live in such nuclear units. Hence, it is reasonable to conclude that, in using the term "family," the New York Legislature intended to extend protection to those who reside in households having all of the normal familial characteristics.
·  The determination as to whether an individual is entitled to non-eviction protection should be based upon an objective examination of the relationship of the parties. In making this assessment, the lower courts of New York have looked to a number of factors, including the exclusivity and longevity of the relationship, the level of emotional and financial commitment, the manner in which the parties have conducted their everyday lives and held themselves out to society, and the reliance placed upon one another for daily family services These factors are most helpful, although it should be emphasized that the presence or absence of one or more of them is not dispositive since it is the totality of the relationship as evidenced by the dedication, caring, and self-sacrifice of the parties which should, in the final analysis, control.
· California Domestic Partnership Law
· Family Code 297.
· (a) Domestic partners are two adults who have chosen to share one another's lives in an intimate and committed relationship of mutual caring.
· Eligibility:
· (1) Neither person is married to someone else or is a member of another domestic partnership with someone else that has not been terminated, dissolved, or adjudged a nullity. 
· (2) The two persons are not related by blood in a way that would prevent them from being married to each other in this state. 
· (3) Both persons are at least 18 years of age, except as provided in Section 297.1. 
· (4) Either of the following: 
. (A) Both persons are members of the same sex. 
. (B) One or both of the persons … are over 62 years of age. 
· California Domestic Partnership Law
· Family Code 297.5.
· (a) Registered domestic partners shall have the same rights, protections, and benefits, and shall be subject to the same responsibilities, obligations, and duties under law, whether they derive from statutes, administrative regulations, court rules, government policies, common law, or any other provisions or sources of law, as are granted to and imposed upon spouses. 
· Bystander Liability
· Plaintiff must:
· (1) be in close proximity to the accident,
· (2) directly observe the accident, and 
· (3) be closely related to the victim. 
· Assessing the relationship
· Flexible approach:
· the duration of the relationship, 
· degree of mutual dependence, and 
· shared experience.
·  MAJORITY APPROACH for tort liability
· Graves v. Estabrook
· Overview
. The fiancee, who had lived with the fiance for seven years, was driving directly behind her fiance and observed the driver collide with the fiance's motorcycle. The fiancee stopped her car and rushed to her fiance's aid, observing blood and severe head trauma. The fiance died the next day and the fiancee instituted an action against the driver, alleging NIED. The trial court dismissed the action, finding that the fiancee could not recover for NIED because she was not related by blood or marriage to the decedent. On appeal, the court reversed and remanded. The court held that the fiancee could recover for NIED as a result of witnessing the collision. New Hampshire followed the traditional foreseeability test in lieu of a bright-line rule in the context of determining whether recovery for NIED was permissible, citing the bright-line rule as both under and over-inclusive. In applying the traditional foreseeability analysis, it was reasonable to infer that in the course of their lengthy cohabitation the fiancee and her fiance enjoyed mutual dependence, common contributions to a life together, emotional reliance on each other, and attended to life's mundane requirements together.
· Facts:
. The fiancee, who had lived with the fiance for seven years, was driving directly behind her fiance and observed the driver collide with the fiance's motorcycle. The fiancee stopped her car and rushed to her fiance's aid, observing blood and severe head trauma. The fiance died the next day and the fiancee instituted an action against the driver, alleging NIED. The trial court dismissed the action, finding that the fiancee could not recover for NIED because she was not related by blood or marriage to the decedent. 
· Issue(s): 
. The issue before us is whether a plaintiff who lived with and was engaged to marry the decedent may recover for negligent infliction of emotional distress.
· Holding(s):
. The Supreme Court of New Hampshire holds that a plaintiff who lived with and was engaged to marry a decedent may recover damages for emotional distress as a result of witnessing a collision that results in the decedent's death.
. In this case, the plaintiff alleged in her complaint that she was engaged to the decedent and that they had lived together for seven years immediately preceding the accident. Construing all reasonable inferences in the light most favorable to the plaintiff, Minuteman, LLC v. Microsoft Corp., 147 N.H. at 636, we conclude that it is reasonable to infer that in the course of their lengthy cohabitation the plaintiff and her fiance enjoyed mutual dependence, common contributions to a life together, emotional reliance on each other and attended to life's mundane requirements together. We conclude that the pleadings are reasonably susceptible of a construction that would withstand a motion to dismiss.
· Rules/Policy: 
. The Supreme Court of New Hampshire holds that a plaintiff who lived with and was engaged to marry a decedent may recover damages for emotional distress as a result of witnessing a collision that results in the decedent's death.
. In the context of allowing recovery for negligent infliction of emotional distress, the Supreme Court of New Hampshire recognizes that unmarried cohabitants may have a close relationship, that is, a relationship that is stable, enduring, substantial, and mutually supportive cemented by strong emotional bonds and providing a deep and pervasive emotional security. In determining whether a relationship meets the standard, a court should take into account the duration of the relationship, the degree of mutual dependence, the extent of common contributions to a life together, the extent and quality of shared experience, and whether the plaintiff and the injured person were members of the same household, their emotional reliance on each other, the particulars of their day to day relationship, and the manner in which they related to each other in attending to life's mundane requirements. 
· Notes:
. Question: factor 3 of the NIED test. Were the parties "closely related"?
. Formal test: there has to be a formal relationship between the parties 
. Changes it to a functional test.
· The jury is sophisticated enough to determine the nature of these relationships
· Dissolution
· Divorce/Dissolution
· Marriage rate: 6.8 per 1,000 total population
· Divorce rate: 3.4 per 1,000 population
* According to CDC & U.S. Census Bureau.
· Fault-Based Divorce
· Covenant Marriage
· Reintroducing fault – opting-in to a fault-based regime
. Louisiana, Arkansas, Arizona
307. Exclusive grounds 
(1) adultery. (2) sentenced to death or imprisonment. (3) abandonment. (4) physical or sexual abuse.
(5) The spouses have been living separate and apart continuously without reconciliation for a period of two years.  (6 months under non-covenant system)
· CA has a no fault-based regime
· No-fault = irreconcilable differences
· Why choose fault?
· Petty, want their dirt in public record
· Fault in some jdx's cuts off spousal support, property distribution 
· Gets you into court quicker
· Bc in other jdx's there's a period where you have to live separate and apart. With this, you can virtually get into court immediately
· Fault-Based Grounds
· Fault-Based Grounds Categories:
· Adultery
· Cruelty
· Desertion (Abandonment)
· Willful non-support (of wife)
· Criminal conviction or imprisonment
· Alcoholism or drug addiction
· Insanity
· Adultery
· Definition:
. a disposition to commit adultery; and
. the opportunity to do so.
· Brown v. Brown
. Overview
· The husband challenged the family court's failure to find that the wife committed adultery, the family court's inclusion of certain items as marital property under S.C. Code Ann. § 20-7-473 (Supp. 2007), and the assessment of attorney's fees. On appeal, the court found that the family court erred in failing to find that the wife committed adultery because the husband met his burden of proving that the wife had both the inclination and the opportunity to commit adultery such that an award of alimony to the wife was improper under S.C. Code Ann. § 20-3-130(A) (Supp. 2007). Additionally, the family court erred in assessing the value of a timeshare solely against the husband as both parties were equally at fault in allowing it to enter into default. The family court also erred in classifying the husband's gun collection as marital property because the wife did not meet her burden in proving the guns were marital property. However, the family court did not err in determining that a backhoe was marital property because the husband failed to prove it belonged to the husband's employer. In light of these decisions, the award of attorney's fees against the husband had to be reconsidered.
. Facts:
· Husband files for divorce after discovering that his wife has begun a relationship with their neighbor. Trial court fails to find that wife committed adultery.  
. Holding(s):
· The evidence here of opportunity and inclination is too compelling to be brushed aside on the basis of Wife's "strict moral upbringing" and her claims  that the romantic rendezvous always stopped short of sexual intercourse.
· Therefore, based on the evidence Husband presented, we hold Husband met his burden in proving Wife committed adultery. Accordingly, the family court erred in failing to find Wife committed adultery and consequently in awarding Wife alimony.
. Rules/Policy: 
· Proof of adultery as a ground for divorce must be clear and positive and the infidelity must be established by a clear preponderance of the evidence. Because of the clandestine nature of adultery, obtaining evidence of the commission of the act by the testimony of eyewitnesses is rarely possible, so direct evidence is not necessary to establish the charge. 
· Adultery may be proven by circumstantial evidence that establishes both a disposition to commit the offense and the opportunity to do so. Generally, proof must be sufficiently definite to identify the time and place of the offense and the circumstances under which it was committed. Evidence placing a spouse and a third party together on several occasions, without more, does not warrant the conclusion the spouse committed adultery.
· Sexual intercourse is not required to establish adultery; sexual intimacy is enough.
· A husband has the burden of proving that a wife has committed adultery. While the husband is not required to show direct evidence of the actual act, he must demonstrate the wife's inclination and opportunity to commit adultery.
. Notes:
· Need circumstantial evidence, not direct evidence
· [image: Important] Don’t need to have sex to prove adultery
· Court finds that husband met his burden of proof; finds adultery was committed 
· Cruelty
· Course of conduct of cruel behavior that creates an adverse health effect
. “conduct endangering life, limb, or health, or creating a reasonable apprehension of danger, or unnatural and infamous conduct making the marital relation revolting”
. harm need not derive from physical attack by spouse
. harm can be mental
· Anderson v. Anderson
. Overview
· The court considered whether the husband proved he was entitled to a divorce on the ground of habitual cruel and inhuman treatment under Miss. Code Ann. § 93-5-1 (2004). More was required than mere unkindness, rudeness, or incompatibility. There must be corroboration of the complaining party's testimony. The chancellor appointed a guardian ad litem, who did not conclude that there was sufficient evidence of physical abuse of the children. The chancellor agreed. Without such a finding, this evidence could not be used to prove the husband's ground for divorce. False accusations of infidelity, made habitually over a long period of time without reasonable cause also constituted cruel and inhuman treatment. However, honestly made claims did not constitute habitual cruel and inhuman treatment. There was sufficient evidence to give the wife reason to believe that the husband was in an adulterous relationship. The wife's conduct did not meet the standard of cruel and inhuman treatment. Divorce was a statutory act and the statutes must be strictly followed as they were in derogation of the common law.
. Facts:
· Donald Anderson (plaintiff) filed for divorce from his wife, Merlene, based on habitual cruel and inhuman treatment, or, alternatively, irreconcilable differences. Donald claimed that Merlene physically and verbally abused him as well as his two children from a previous marriage; threatened him; attempted to ruin his reputation as pastor of his church; and falsely accused him of having an affair.  
. Issue(s): 
· The issue is whether Donald proved he was entitled to a divorce on the ground of habitual cruel and inhuman treatment. Merlene argues that Donald failed to introduce sufficient evidence.
. Holding(s):
· While we agree that the parties' marriage is, indeed, troubled and possibly irreparable, we find that Donald presented insufficient evidence to prove the ground of habitual cruel and inhuman treatment. Accordingly, the chancellor's judgment is reversed and rendered.
. Rules/Policy: 
· More is required than mere unkindness, rudeness, or incompatibility to support the granting of a divorce on the ground of cruel and inhuman treatment. There must be corroboration of the complaining party's testimony for a divorce based upon habitual cruel and inhuman treatment.
· False accusations of infidelity, made habitually over a long period of time without reasonable cause also constitute cruel and inhuman treatment as grounds for divorce under Miss. Code Ann. § 93-1-1 (2004). However, honestly made claims, even when later found to have been erroneous, do not constitute habitual cruel and inhuman treatment.
. Notes:
· Ct: Merlene's allegations that Donald had an affair were not unfounded. The evidence shows that it was possible (he was booking rooms with two beds, he was sending explicit emails)
· Desertion (Abandonment)
· Elements:
1. Cessation of cohabitation (separation), 
1. without cause or consent, 
1. but with intent to abandon or terminate the relationship,
1. continuing for a statutory period.
. Constructive desertion:  intolerable conduct by one spouse toward an innocent spouse that causes the innocent spouse to leave the marital home.
· Reid v. Reid
. Overview
· The parties were married for 19 years and had four children. They experienced marital difficulties, underwent unsuccessful counseling, and the wife moved from the marital home. Two months later, the wife filed for divorce, claiming constructive desertion. The wife identified four marital problems that she alleged endangered her mental health and justified her leaving: (1) sexual inactivity, (2) the husband's excessive work habits, (3) the husband's failure to assist in the disciplining and rearing of their children, and (4) a lack of "intimacy within the marriage." The lower court granted the parties a no fault divorce and awarded the wife spousal support. On appeal, the court found that the wife was not justified in leaving the marriage. The court found that the husband's periodic impotency was not within his sole control, that his time away from the family while working to provide for them did not justify the wife's leaving, and that lack of intimacy was a risk in all marriages. The court held that because her response to these problems was to terminate marital cohabitation and to file for divorce, the wife legally deserted the marriage and forfeited her right to spousal support.
. Facts:
· Mrs. Reid was unhappy with various aspects of her marriage to Dr. Reid and his constant work schedule. Mrs. Reid sought a divorce on the grounds of constructive desertion, Dr. Reid responded claiming divorce on desertion.
. Issue(s): 
· Did the circumstances both parties attest to provide justification as a matter of law for Mrs. Reid leaving the marriage?
. Holding(s):
· Under these circumstances, the most that can be concluded is that there was a gradual breakdown in the marriage relationship. As a result, Mrs. Reid understandably became unhappy and believed her emotional health was endangered. Her response to this problem was to terminate matrimonial cohabitation. The fact that she filed for divorce within two months thereafter belies an intent for a temporary separation. In so doing, she legally deserted the marriage and forfeited her right to spousal support. For these reasons, the commissioner erred in his conclusions of law 
. Rules/Policy: 
· Proof of an actual breaking off of matrimonial cohabitation combined with intent to desert constitutes desertion as grounds for divorce. However, reasons for leaving the marriage other than an intent to desert may justify discontinuance of the relationship without giving rise to grounds for divorce.
. Notes:
· Ct: H did not cause W to leave, he didn’t force you out. This is just incompatibility. You should go down the no-fault route. 
· Fault-Based Defenses
· Categories:
· Recrimination
· Condonation
· Connivance
· Collusion
· Insanity
· Recrimination
· equal guilt bars the right to divorce
. must be sufficient to constitute grounds for divorce
· Jenkins v. Jenkins
. Overview
· The wife was granted a divorce from the husband on the ground of habitual cruel and inhuman treatment. The husband appealed, claiming that the chancellor erred in rejecting his recrimination defense, which was based on the wife's alleged adultery. Because the court found sufficient evidence to support the chancellor's determination that the husband's cruelty, not the wife's adultery, caused the separation, the court affirmed the cruelty-based divorce. Under Miss. Code Ann. § 93-5-3, one party's adultery, even if established at trial, did not prevent the chancellor from granting a divorce to that party. Though the husband resolutely asserted the wife engaged in adultery before the parties separated, he failed to point out specific evidence to support his claim. The evidence was scant that the wife engaged in any adulterous conduct prior to the separation or that her adulterous conduct proximately caused the parties' separation. Thus, the chancellor did not manifestly err in rejecting the husband's recrimination defense.
. Facts:
· Edmond and Rose were married for approximately twelve years before separating in June 2006. They had two children from their marriage. At trial, Rose testified that Edmond exhibited a pattern of cruel behavior. He locked kids out of house, disconnected spark plugs in her car, tried to hang self in front of kids… Rose filed for divorce in June 2006, soon after the hanging incident. She asserted the fault-based grounds of adultery and habitual cruel and inhuman treatment. Edmond counterclaimed alleging that Rose committed adultery. In Rose's amended response to Edmond's counterclaim, she admitted committing adultery since November 2007. Edmond later withdrew his counterclaim. The chancellor granted Rose a divorce based on Edmond's habitual cruel and inhuman treatment. The chancellor concluded Edmond's habitual cruelty was the proximate cause of the separation. Although the chancellor found Rose had committed adultery, he determined her adultery did not cause the separation. 
. Holding(s):
·  Though Edmond resolutely asserts Rose engaged in adultery before the parties separated, he fails to point out specific evidence to support his claim.  Equally lacking is proof that her adulterous conduct proximately caused the parties'  [**8] separation. Under these facts, we find the chancellor did not manifestly err in rejecting Edmond's recrimination defense and, therefore, affirm.
. Rules/Policy: 
· Under the common-law doctrine of recrimination, if each party to a marriage proved a fault-based ground for divorce, then neither party was entitled to a divorce. The doctrine is founded on the basis that the equal guilt of a complainant bars his/her right to divorce. And under the common-law principle, the complainant must come into court with clean hands. For the doctrine to apply, the offenses committed by each spouse need not be the same, but both spouses' offenses must be sufficient to constitute grounds for divorce. But recrimination is no longer an absolute bar to divorce. Miss. Code Ann. § 93-5-3 provides that if a complainant or cross-complainant in a divorce action shall prove grounds entitling him to a divorce, it shall not be mandatory on any chancellor to deny such party a divorce, even though the evidence might establish recrimination on the part of such complainant or cross-complainant. As a result, chancellors are no longer bound by the strictures of the common-law doctrine. Therefore, under § 93-5-3, one party's adultery, even if established at trial, does not prevent the chancellor from granting a divorce to that party. 
· There can be but one divorce granted. In a situation where both parties are at fault, if a divorce is to be granted, the chancellor must determine which party's conduct was the proximate cause of the deterioration of the marital relationship and the divorce itself.
. Notes:
· Court is trying to figure out the proximate cause of the marital breakdown. Was it Edmond's cruel behavior or Rose's adultery?
· Court looks at record, timeline of events
· Condonation
· Spouse who condones marital misconduct is barred from using that misconduct as grounds for divorce.
. Includes adultery, and in some jurisdictions also includes:
· Cruelty
· Habitual drunkenness/alcoholism
· Desertion/abandonment
· Haymes v. Haymes
. Overview
· Wife filed an action for divorce on grounds including actual and constructive abandonment based on husband having left the marital home to live apart from her and having abstained from sexual relations with her for a year or more. Pending trial, the parties unsuccessfully attempted reconciliation for six weeks, during which they engaged in sexual intercourse. The trial court, therefore, barred wife's abandonment claims as a matter of law on husband's oral motion. On appeal, the court found that the trial court impliedly resolved disputed questions of fact without taking testimony by dismissing the claims without affording wife an opportunity to establish her version of the marriage's disintegration or to prove that husband did not make a good-faith effort to reconcile. The court held that an estranged couple's attempt at reconciliation, even including brief and isolated resumption of sexual relations, after a matrimonial action was already commenced did not preclude an entry of judgment in favor of the spouse who originally had an otherwise valid claim for abandonment.
. Facts:
· Plaintiff brought suit for divorce based on abandonment. Defendant responded that her claim of abandonment was precluded because of a brief attempt at reconciliation.
· Gail Haymes, plaintiff, alleged in divorce proceedings that beginning in 1984 defendant, Stephen Haymes, refused to have sexual relations with her. In 1987 defendant moved out without plaintiff’s consent or justification. Plaintiff claimed that defendant engaged in several adulterous relationships. In 1988 an action for divorce was commenced. The couple attempted reconciliation between November 1988 and January 1989. According to plaintiff, defendant neither expressed remorse for his adultery nor affection for her during this time. In January 1995 on the eve of trial, defendant moved for dismissal of his wife’s causes of action for abandonment and constructive abandonment. He asserted that her claims were precluded because of plaintiff’s admission that she and her husband had briefly resumed living together. She also conceded that the couple had engaged in sexual relations at least once during this period. Plaintiff responded that a single unsuccessful attempt at reconciliation after the matrimonial action had already commenced was insufficient to defeat her claims founded in abandonment.
. Issue(s): 
· whether a relatively brief attempt at a reconciliation should require plaintiff to forfeit these otherwise facially valid causes of action for divorce.
. Holding(s):
· No. Today, we hold that an estranged couple's attempt at a reconciliation, even where it involves the brief and isolated resumption of cohabitation and/or sexual relations, after a matrimonial action has already been commenced, does not, as a matter of law, preclude an entry of judgment in favor of the spouse who originally had an otherwise valid claim for abandonment. 
. Rules/Policy: 
· Cohabitation by itself is insufficient to invalidate a separation agreement or an accrued claim for divorce.
· An estranged couple's attempt at a reconciliation, even where it involves the brief and isolated resumption of cohabitation and/or sexual relations, after a matrimonial action has already been commenced, does not, as a matter of law, preclude an entry of judgment in favor of the spouse who originally had an otherwise valid claim for abandonment. Rather, the trial court should examine the totality of the circumstances surrounding the purported reconciliation, before determining its effect, if any, upon the pending marital proceeding. Among the many factors for the trial court to consider are whether the reconciliation and any cohabitation were entered into in good faith, whether it was at all successful, who initiated it and with what motivation.
· Other Defenses
· Connivance:  express or implied consent to misconduct
. Limited to adultery
· Collusion:  agreement to (1) commit marital offense to obtain divorce, (2) introduce false evidence of offense not actually committed, or (3) suppress a valid defense
· Insanity:  mental illness can negate “guilt”/responsibility
· No-Fault Divorce
· Divorce (R)evolution
· Marriage conceived of as a life-long commitment
· England was a “divorceless society” until 1857
. Annulment or legal separation that did not permit subsequent marriage
. Most common response was adultery/desertion
· In the early colonies, some courts were authorized to grant bills of divorcement as early as 1682 if a spouse were convicted of adultery 
· In post-independence US – divorce was either legislatively or judicially approved
· By 1875, many states (particularly) in the North, authorized judicial divorce based on fault. 
· 1960s and 1970s liberalization of divorce, particularly with advent of no fault divorce
· All jurisdictions in the country now have no-fault grounds for divorce
· Parties must allege “irreconcilable differences” or that the marriage was “irretrievably broken”
. Most jurisdictions are unilateral
. Some (Miss.) req. bilateral agreement to divorce
· Residency requirements
· Separate and apart for statutory period
· California:  Pure No-Fault
· divorce based on “irreconcilable differences, which have caused the irremediable breakdown of the marriage”
· We don’t have an option for fault in CA
· No separate and apart requirement in CA
· California Summary Divorce
· Married less than 5 years
· No children before or during the marriage
· Do not rent land or buildings (other than residence)
· Do not owe more than $6,000 in debts acquired during marriage (i.e., community obligations)
· Have less than $41,000 worth of community property
· Do not have separate property worth more than $41,000 (aside from cars)
· Agree to waive spousal support and agree to divide property and debts.
· UMDA:  No-Fault
· Uniform Marriage & Divorce Act (UMDA):  
. Dissolution if marriage is “irretrievably broken”
· after separation of 180 days; or 
· for “serious marital discord” that adversely affects “the attitude of one or both of the parties”
· Mississippi No-Fault Law
· Most jurisdictions allow for unilateral no-fault divorce
· Some, however, require bi-lateral agreement for no-fault divorce
. Significant burden on women
· Last Mover:  New York Divorce Law – Hybrid Fault/No-Fault Regime
· Pre-2010: required separation by consent of both parties for a divorce, absent fault.
· New law:  Unilateral divorce added to fault and mutual separation
. one spouse can claim that the marriage has been irretrievably broken 
· What role for judges in no-fault divorce?
· Has sufficient marital breakdown occurred?
. Now routine finding without much consideration.
. But some states make divorce more difficult when only one spouse wants the divorce.
· See UMDA:  According to UMDA §305, if unilateral divorce, the court shall consider all relevant factors (including circumstances giving rise to the petition and the prospect of reconciliation) before making a finding whether the marriage is irretrievably broken.
. Court has option of continuing the matter and suggesting counseling.
· Living Separate and Apart
· Under UMDA, have to live separate and part for 180 days
· Cessation of cohabitation and marital duties
· Liberal approach:  satisfied by evidence of separate beds/bedrooms.
· Stricter approach:  requiring different addresses. 
· Duration (see ABA Chart)
. Range – anywhere from 6 months to 2 years
. Variation based on mutuality?
· See D.C. – 6 months if both parties agree; 1 year if unilateral divorce
· Bennington v. Bennington
. Overview
· The wife suffered a stroke and was disabled. The husband moved out of the house and into a van located adjacent to the house. His primary reason for moving into the van was that the wife kept the house at about 85-90 degrees. The wife later filed an action for alimony, claiming gross neglect of duty and abandonment. The husband filed a counterclaim for divorce, alleging gross neglect of duty and extreme cruelty. He asserted as grounds for divorce the fact that the parties lived separate and apart for at least two years without cohabitation. The trial court granted the husband a divorce. On appeal, the court found that the trial court erroneously included the time that the husband lived in the van adjacent to the house as part of the two-year period, as the parties were not living "separate and apart" during that time. During that time, there was no cessation of marital duties and relations between the wife and husband. While there was a lack of cohabitation, there was no living "separate and apart" as contemplated by Ohio Rev. Code Ann. § 3105.01(K). The court further found that the trial court did not err in ordering the parties' real estate and automobile sold.
. Facts:
· Plaintiff suffered a sever stroke, with resulting disagreements causing defendant to move into an adjacent travel van on the property. Plaintiff sued for alimony only, defendant countersued for divorce alleging the couple lived separate and apart for more than two years.
. Issue(s): 
· Was the trial court correct in determining that the parties were living separate and apart during the time that husband lived in the van adjacent to the house?
. Holding(s):
· NO. The trial court erroneously included the time that the husband lived in the van adjacent to the house as part of the two-year period, as the parties were not living "separate and apart" during that time.
. Rules/Policy: 
· Ohio Rev. Code Ann. § 3105.01(K) provides grounds for divorce when a husband and wife have, without interruption for two years, lived separate and apart without cohabitation.
. Notes:
· What started the clock for living separate and apart? When he was living in the van or when he moved out and lived in an apartment?
· When they were physically separated by the van, he was still taking care of her. He did household chores
· What role for fault?  TORT
· Facilitated by:
. Abolition of inter-spousal immunity;
. Extension of tort liability to emotional injury;
. Recognition of domestic violence;
. End of fault-based divorce (no longer about marital cruelty and abuse).
· Feltmeir v. Feltmeir
. Overview
· The wife brought the instant action after the parties were granted a divorce. She alleged that the husband had engaged in a pattern of domestic abuse, both physical and mental, which began shortly after the marriage and did not cease even after its dissolution. The husband maintained that the wife failed to allege facts giving rise to an action for IIED and that, even if the conduct alleged was actionable, the claim was not viable because the statute of limitations had run on most the alleged misconduct. In affirming the appellate court's judgment, the supreme court found that the allegations in the complaint, viewed in their entirety, showed a type of domestic violence that was extreme enough to be actionable. In addition, the supreme court found that the wife sufficiently alleged that as a result of such abuse, she suffered sever emotional distress. As for the statute of limitation, the supreme court found that the continuing tort rule applied. The supreme court found that the applicable two-year statute therefore began to run in the same month the action was filed, since the husband engaged in tortious behavior as late as that month.
. Facts:
· Lynn Feltmeier (plaintiff) and Robert Feltmeier (defendant) married in October 1986 and divorced in December 1997. From the time that they married until a year after their divorce, Mr. Feltmeier allegedly abused Ms. Feltmeier both physically and verbally. He also stalked her, interfered with her career, and prevented her from seeking outside help. In 1999, Ms. Feltmeier sued Mr. Feltmeier for intentional infliction of emotional distress, contending that his conduct caused her to suffer substantial emotional problems, including post-traumatic stress disorder, depression, fear, and loss of self-esteem. Mr. Feltmeier challenged the tort’s applicability to interspousal conduct, the merits of Ms. Feltmeier’s claim, and whether the conduct fell within the statute of limitations. The intermediate appellate court decided in Ms. Feltmeier’s favor. Mr. Feltmeier appealed.
. Issue(s): 
· The first matter before us for review is whether Lynn's complaint states a cause of action for intentional infliction of emotional distress.
. Holding(s):
· While it is true that the conduct set forth in Lynn's complaint could be considered separate acts constituting separate offenses of, inter alia, assault, defamation and battery, Lynn has  alleged, and we have found, that Robert's conduct as a whole states a cause of action for intentional infliction of emotional distress
· Therefore, based upon the foregoing reasons, we agree with the appellate court herein, the court in Pavlik, and with the growing number of jurisdictions that have found that the continuing tort rule should be extended to apply in cases of intentional infliction of emotional distress.
. Rules/Policy: 
· Generally, a limitations period begins to run when facts exist that authorize one party to maintain an action against another. However, under the "continuing tort" or "continuing violation" rule, where a tort involves a continuing or repeated injury, the limitations period does not begin to run until the date of the last injury or the date the tortious acts cease. 
. Notes:
· Public policy dictates the need to stamp out marriage
· This is not an intact marriage 
· SoL starts when they end relationship, she doesn’t see him again. SoL keeps resetting when they're together and he's continually abusing her 
· Many jdx's say you have to bring the fault-divorce and tort claims at the same time (res judicada applies)
· Other jdx's allow you to bring them separately as long as you are within the SoL for the tort
· Access to Divorce
· Boddie v. Connecticut
· Overview
. Appellants, welfare recipients residing in Connecticut, brought an action challenging requirements for payment of court fees and costs for service of process that restricted their access to the courts in an effort to bring an action for divorce. There was no dispute as to the inability of appellants to pay the court fees or costs. The district court found that a state could limit access by the requirement of fees, even when they effectively barred appellants from commencing actions therein. Appellants sought review. The Supreme Court concluded that, given the basic position of the marriage relationship in this society's hierarchy of values and the concomitant state monopolization of the means for legally dissolving this relationship, due process did prohibit a state from denying, solely because of inability to pay, access to its courts to individuals who sought judicial dissolution of their marriages. Thus, the Court held that a state could not, consistent with the obligations imposed on it by the Due Process Clause of the Fourteenth Amendment, pre-empt the right to dissolve this legal relationship without affording all citizens access to the means it had prescribed for doing so.
· Facts:
. Appellants, welfare recipients residing in Connecticut, brought suit challenging requirements for payment of court fees and costs for service of process that restrict their access to the courts when bringing an action for divorce. The average cost for divorce was $60, with $45 to court costs and $15 for service of process by sheriff. There was no dispute as to the inability of the appellants to pay the fees. A three judge court found the statute constitutional.
· Issue(s): 
. Is the denial of appellants’ right to a court proceeding in which they may obtain a divorce a denial of appellants’ due process rights under the United States Constitution?
· Holding(s):
.  We now reverse. Our conclusion is that, given the basic position of the marriage relationship in this society's hierarchy of values and the concomitant state monopolization of the means for legally dissolving this relationship, due process does prohibit a State from denying, solely because of inability to pay, access to its courts to individuals who seek judicial dissolution of their marriages. 
· Rules/Policy: 
. A State's refusal to admit indigents to its courts, the sole means in the State for obtaining a divorce, must be regarded as the equivalent of denying them an opportunity to be heard upon their claimed right to a dissolution of their marriages, and, in the absence of a sufficient countervailing justification for the State's action, a denial of due process.
. Due process prohibits a State from denying, solely because of inability to pay, access to its courts to individuals who seek judicial dissolution of their marriages. This is due to the basic position of the marriage relationship in society’s hierarchy of values and the concomitant state monopolization of the means for legally dissolving this relationship.
· Notes:
. The process exists, but the bar is that it is expensive; so the process is not available to them
. This is a fundamental right. Constitutional right to courts, to marriage
. Court applied heightened rational basis. State's reasons for court costs and fees are insufficient 
. States have plenary authority to dictate who can get married and divorce (can established standards for process to getting divorce)
· Cannot outright deny people the ability to access divorce process solely because of ability to pay
· Cannot outright deny people the ability to marry solely because of race or sexuality 
· Durational Residency Requirement
· Plaintiff must reside in forum state for certain period of time
. Typically 6 months
· Constitutional?
. Access (Boddie)?
· Delays, rather than bars, divorce
· Financial Consequences - Property, Spousal Support, Child Support
· Property Division
· THINKING ABOUT Property distribution
. What are the different regimes for characterizing property during marriage and distributing property upon divorce?
. How do we determine whether something is marital property, subject to division between spouses, and that which is the spouse’s own separate property?
. What does the question of property distribution have to say about marriage and the division of labor within marriages?
· PROPERTY REGIMES
. SEPARATE PROPERTY (TITLE SYSTEM)
· COMMON LAW DEFAULT
. COMMUNITY PROPERTY
· 9 STATES
· PROPERTY DISTRIBUTION REGIMES
. SEPARATE PROPERTY
· SHIFT FROM TITLE SYSTEM TO EQUITABLE DISTRIBUTION
. COMMUNITY PROPERTY
· 50/50 SPLIT (CA)
· MOVE TOWARD EQUITABLE DISTRIBUTION IN SOME COMMUNITY PROPERTY STATES
· Two Pieces of the pie
. Financial Issues at Dissolution
· Property/Assets
· Support
· Cal. community property
. CP (Family Code § 760):  All property … acquired by a married person during the marriage while domiciled in this state is CP.
. Quasi-CP (Family Code § 125):  Property that is owned by either spouse while domiciled elsewhere which would have been CP if the spouse who acquired the property had been domiciled in this state at the time of its acquisition. 
. Separate Property (Family Code § 770):  All property owned before the marriage; all property acquired after the marriage by gift or bequest.
. Division (Family Code § 2550):  Equal division (in value).
· UMDA:
Community property STATES
. Only community property can be divided, with separate property allocated to the individual owner.
. But divide community property to reach a “just” result.
· Contra Cal. 50/50 split.
· Fault
. Both UMDA and the ALI Principles disregard fault (except economic misconduct) in dividing marital property.
. BUT some states still consider marital fault in dividing property.
· Wolfe v. Wolfe
. Overview
· In the marital dissolution proceeding, the trial court erred in awarding the husband his interest in a family trust and two investment accounts as his separate property. Despite the fact that the disputed property was separately held by the husband, he intended, at least until the marriage deteriorated, for the property to be available to the family when necessary. In light of the husband's limited commingling of the property and the long-term nature of the marriage, it was just and proper under Or. Rev. Stat. § 107.105(1)(f)(2007) for wife to receive a portion of the assets.
Facts:
· H & W married…H worked while W raised kids, helped with H's job etc. In divorce, there is dispute over whether W should be entitled to some of the $$ left to H by H's grandfather in form of stocks/bonds
Issue(s): 
· Should W receive any portion of H's trust, even though it was separate money?
Holding(s):
· In sum, it is just and proper for wife to receive an additional $2 million in property. In the end, wife will leave the marriage with approximately $4.6 million in assets, and husband will leave the marriage with $10.7 million in assets. In order to effectuate that award, we will not disturb any portion of the trial court's property division other than to award wife an equalizing judgment in the amount of $2 million.
Rules/Policy: 
· Under Or. Rev. Stat. § 107.105(1)(f) (2007), a court's initial inquiry is to determine when a disputed asset was acquired. If the asset was acquired during the marriage, the court applies the statutory presumption, unless either party has rebutted it. If the presumption of equal contribution is effectively rebutted, then the court decides how to distribute that marital asset without regard to any presumption and, instead, considers only what is just and proper in all the circumstances, including the proven contributions of the parties to the asset.
· In a long-term marriage, the parties should separate on as equal a basis as possible. That is so because when couples enter marriage, they ordinarily commit themselves to an indefinite shared future of which shared finances are a part. Acquisitions are made, forgone, or replaced for the good of the family unit rather than for the financial interests of either spouse. Property is bought, sold, enhanced, diminished, intermixed, and used without regard to ease of division upon termination of the marriage. 
·  In a case in which the parties to a marital dissolution action have more than ample assets, economic self-sufficiency is not the dispositive factor in the equitable division of property calculus.
· Notes: 
· She gets $2 million from the $10 million trust as compensation for her contributions during the marriage 
· Court looked at the property division; used the property division to manage the spousal support order
· "we gave you an extra $2 million, don’t come to us and ask for $10k/month"
· [image: Important] Allows ct to not have to supervise long-term SS
· Spousal Support
· TYPES OF ALIMONY
· Temporary
· Permanent
· Rehabilitative
· Reimburesement
· Temporary Spousal Support
· Temporary award to assist with the maintenance of the standard of living enjoyed by the parties during marriage
· Order in force during while the divorce is pending
· LA County has adopted “Santa Clara Guidelines” for determination of award
· The guideline states that the paying spouse’s support be presumptively 40% of his or her net monthly income, reduced by one-half of the receiving spouse’s net monthly income. If child support is an issue, spousal support is calculated after child support is calculated
· Spousal support in Cal. 
(Fam. Code § 4320)
· Earning capacity of each party and ability to maintain standard of living
· marketable skills of supported party, time needed for supported party to develop those skills, need for retraining or education to acquire other, more marketable skills or employment.     
· Periods of unemployment due to dedication of supported party’s time to domestic duties
· Whether supported party contributed to education or training of supporting party
· Ability of supporting party to pay support
· Other obligations and assets
· Ability of supported party to engage in gainful employment without unduly interfering with the interests of dependent children in the custody of the party.
· Length of time for 
support in CA 
· The goal that the supported party shall be self-supporting within a reasonable period of time.  
· a "reasonable period of time"  shall be one-half the length of the marriage if the marriage is less than 10 years. 
· If more than 10 years: Up to judge…can be ongoing for 10 years or 15 years. Not limited
· However, nothing in this section is intended to limit the court's discretion to order support for a greater or lesser length of time, based on any of the other factors listed in this section and the circumstances of the parties
· UMDA
· Financial resources of the party seeking maintenance, including property distribution;
· Time necessary to acquire sufficient education or training to enable party seeking maintenance to find appropriate employment;
· Standard of living during marriage;
· Age and physical and emotional condition of spouse seeking maintenance; and
· Ability of the spouse from whom maintenance is sought to meet own needs while meeting those of spouse seeking maintenance.
* “without regard to marital misconduct”
· [image: Important] Maintenance is a disfavored remedy.
· Courts prefer to decide things with property divisions and shorter term solutions
· Why?
· Lots of changes in circumstances possible over the years, parties can keep coming back into court
· Spousal support should be available only when the recipient:
· “lacks sufficient property to provide for his reasonable needs”; and
· is unable to provide self-support “through appropriate employment, or is the custodian of a child whose condition or circumstances make it appropriate that the custodian not be required to work outside the home.”
· ALI Principles (2002)
· “Loss compensation”
· Loss derives from a spouse’s participation in the marriage (i.e., domestic care work) at the expense of earning capacity in the market.
· Alimony becomes “compensatory spousal payments.”
· Fault and Support
· Mani v. Mani
· Overview
· The wife filed suit for divorce, alleging adultery and extreme cruelty, after she learned that the husband was having an affair. Since the wife's assets were substantially greater than the husband's, the husband, at trial, sought permanent alimony of over $ 68,000 per year. The trial court awarded alimony in the amount of $ 610 weekly, and the appellate court affirmed, holding that the reduction in the husband's standard of living was justified by the finding that the husband was adulterous. On appeal, the court held that marital fault was irrelevant to alimony under § 2A:34-23(b) unless the fault negatively affected the economic status of the parties or the fault so violated societal norms that continuing the economic bonds between the parties would be unjust. Thus, the court held that since there was no allegation that the husband's fault had any economic consequences or that it was egregious, the appellate court improperly considered fault to justify the alimony award. Further, the court held that the appellate court also improperly considered fault to justify the denial of counsel fees because marital fault was irrelevant to the question of whether such an award was proper.
· Facts:
· Spouses Brenda Mani (plaintiff) and James Mani (defendant) lived primarily on the substantial investment proceeds of Mrs. Mani’s stock from a family business. Both were college graduates. He and Mrs. Mani met in 1970 and ran a boardwalk amusement business until retiring from it in 1993. After that, he attempted to work as a real estate agent but made no more than $20,000 total. Mrs. Mani estimated that their monthly budget was $7,360; Mr. Mani estimated it at $13,143. In or about 2000, Mrs. Mani filed for divorce after learning that Mr. Mani was having an affair with a friend. Mr. Mani sought permanent alimony of $68,320 per year. The court awarded him alimony of $610 per week, based on the couple’s current standard of living and the court’s determination that Mr. Mani could earn $25,000 per year. Both parties appealed. The intermediate appellate court affirmed the judgment of the trial court on the grounds that Mr. Mani’s adultery was a factor affecting the alimony amount. An appeal was taken.
· Issue(s): 
· The appeal in this family law case presents the issue of whether marital fault is a factor in the determination of alimony and the award of counsel fees.
· Holding(s):
· We agree and hold that in cases in which marital fault has negatively affected the economic status of the parties it may be considered in the calculation of alimony. To the extent that marital misconduct affects the economic status quo of the parties, it may be taken into consideration in the calculation of alimony. Where marital fault has no residual economic consequences, it may not be considered in an alimony award. 
· Rules/Policy: 
· When ordering alimony, a court shall consider a non-exclusive list of enumerated factors in N.J. Stat. Ann. § 2A:34-23(b). 
· (1) The actual need and ability of the [***29]  parties to pay;
· (2) The duration of the marriage;
· (3) The age, physical and emotional health of the parties;
· (4) The standard of living established in the marriage and the likelihood that each party can maintain a reasonably comparable standard of living;
· (5) The earning capacities, educational levels, vocational skills, and employability of the parties;
· (6) The length of absence from the job market of the party seeking maintenance;
· (7) The parental responsibilities for the children;
· (8) The time and expense necessary to acquire sufficient education or training to enable the party seeking maintenance to find appropriate employment, the availability of the training and employment, and the opportunity for future acquisitions of capital assets and income;
· (9) The history of the financial or non-financial contributions to the marriage by each party including contributions to the care and education of the children and interruption of personal careers or educational opportunities;
· (10) The equitable distribution of property ordered and any payouts on equitable distribution, directly or indirectly, out of current income, to the extent this consideration is reasonable, just and fair;
· (11) The income available to either party through investment of any assets held by that party;
· (12) The tax treatment and consequences to both parties of any alimony award, including the designation of all or a portion of the payment as a non-taxable payment; and
· To the extent that marital misconduct affects the economic status quo of the parties, it may be taken into consideration in the calculation of alimony. Where marital fault has no residual economic consequences, it may not be considered in an alimony award. 
· The only exception to this rule is the narrow band of cases involving such egregious fault that society would not abide continuing the economic bonds between the parties. 
· Notes:
· 27 year marriage 
· Look at Economic Factors. But, can also consider fault ONLY if it has negatively affected the economic status of the parties. 
· Property division = backward looking. Spousal support = forward looking.
· What types of fault are relevant?
· Egregious fault
· Party does something that damages the marital state. Ex.) if one of the parties gambles away $$ or mismanages it, domestic violence, giving a spouse an STD, attempted murder of spouse
· Economic fault can be considered in the calculation of alimony, ordinary fault CANNOT
· This approach rejects the use of alimony to reward or punish (trending towards this)
· The appropriate role of marital fault in determining alimony under the divorce statute – three competing arguments:
· fault should play no role (James’s position)
· only egregious fault should play a role
· fault constitutes one factor under the statutory catch-all provision, which refers to “other factors which the court may deem relevant” to alimony (Brenda’s position)
· Mani rule
· Economic fault can be considered in the calculation of alimony, but ordinary fault (generally) cannot.
· However, “egregious fault” to be considered as a threshold inquiry and could bar alimony altogether.
· More states consider fault in determining support than in dividing property.
· But Mani’s approach – largely rejecting the use of alimony to reward or punish – is the trend. 
· Consideration of fault in CA
· Documented evidence  of any history of domestic violence between the parties or perpetrated by either party against either party's child
· The criminal conviction of an abusive spouse shall be considered in making a reduction or elimination of a spousal support award
· Attempted murder eliminates spousal support obligations
· Conviction for violent sexual assault of spouse results in 100 of CP award in retirement and pension to victim spouse
· Spousal Support and Changed Circumstances
· General Rule:  Property divisions are final, but spousal support awards are modifiable upon a showing of changed circumstances.
· UMDA §316
· “[M]aintenance or support may be modified … only upon a showing of changed circumstances so substantial and continuing as to make the terms unconscionable.”
· Cases for (automatic) termination of spousal support:
· the obligor’s death
· the recipient’s death, and 
· the recipient’s remarriage. 
· Two approaches to Remarriage
. Some states follow UMDA approach – automatic termination upon remarriage
· Cal. Family Code § 4337
· Related:  rebuttable presumption of termination
· Others use discretionary, flexible approach
· Look to substantial change in economic circumstances
· Nonmarital cohabitation
· Termination or modification upon non-marital cohabitation?  Trend is to say yes, but in a more flexible way.
· Cal. Family Code § 4323:
· “rebuttable presumption of decreased need for spousal support if the supported party is cohabiting”
· holding out as married “is not necessary to constitute cohabitation”
· Income of supporting spouse’s new partner shall not be considered in modification proceeding
· Paul v. Paul
· Overview
· The parties' divorce agreement provided that alimony would terminate upon the wife's cohabitation, as defined in Del. Code Ann. tit. 13, § 1512(g). After the wife became romantically involved with the companion, the husband hired an investigator to conduct surveillance for the purpose of determining whether they were cohabiting. Based on the investigator's report, the husband filed a petition to terminate alimony. The Family Court denied the motion, focusing on the fact that the wife and her companion maintained separate homes, and the absence of evidence as to whether they spent the majority of their free time together. The state supreme court found, inter alia, that the trial court applied an incorrect standard in evaluating the evidence. First, the term "regularly residing" meant living together with some degree of continuity. Second, the fact that the wife and her companion were retirees did not change the analysis of whether they were regularly residing together. Third, two people might be regularly residing together even though they maintained separate homes. The wife conceded that she and her companion had an exclusive relationship and held themselves out as a couple.
· Facts:
· H & W divorce, and divorce agreement says H to pay SS until W cohabits with someone else. W starts dating someone else; they both have separate homes, but spend a lot of time at eachother's homes, sleep at eachother's homes frequently, share expenses, and spend a lot of time together. 
· Issue(s): 
· The statute states that cohabitation means regularly residing with an adult. Does "regularly residing" mean living together in one home? 
· Holding(s):
· In sum, we conclude that the Family Court evaluated the evidence against the wrong standard. Under the correct definition of "regularly residing," several of the factors that the trial court found important have little or no relevance. This matter must be remanded for the Family Court to address the petition to terminate alimony in accordance with this opinion.
· Rules/Policy: 
· In a spousal support context, the term "regularly residing" means living together with some degree of continuity.
· In a spousal support context, two people may be regularly residing together even though they maintain separate homes. 
·  In a spousal support context, a person may have more than one residence at the same time.
· Notes:
· What does it mean to have changed circumstances based on marriage or cohabitation?
· Court here adopts a more functional definition of "regularly resides" 
· Find in favor of H
· H demonstrates that there has been a change in circumstance and modifies support order in his favor 
· Bankruptcy
· Howard v. Howard
· Overview
· The question was whether the husband's obligation under the divorce decree to pay the bank loan on a repossessed vehicle was a debt to his ex-wife. If the obligation to make payments on the bank loan on the repossessed vehicle met the requirements of 11 U.S.C.S. § 523(a)(15) as a debt under the divorce decree, then the wife was correct that she was not required to file anything in bankruptcy court in order later to obtain enforcement of the husband's obligation to her under the divorce decree in state court. The court concluded that the ex-wife was not required to file anything in bankruptcy court regarding the ex-husband's Chapter 7 bankruptcy filing in order to preserve her right to enforcement in state court of the ex-husband's obligation to her under the divorce decree. While the obligation on an underlying debt to a third-party creditor could be discharged because that underlying debt was not to a spouse or former spouse or child, a separate and otherwise enforceable obligation to one's former spouse under a separation agreement or a divorce decree to make payments on third-party debt was not dischargeable in Chapter 7 bankruptcy.
· Facts:
· H/W divorce, H liable for car payments. H defaults, files for bankruptcy. H wants to reduce his child support payments because he filed for bankruptcy 
· Issue(s): 
· obviously Shane had an obligation to pay the Durango debt under the divorce decree. But the tricky question is whether this was a debt to his former spouse that would not be subject to discharge under the post-BAPCPA  version of 11 U.S.C. § 523(a)(15).
· Holding(s):
· We conclude that the obligation does meet the requirements of 11 U.S.C. § 523(a)(15) and that Sondra was not required to file anything in bankruptcy court regarding Shane's Chapter 7 filing in order to preserve her right to enforcement in state court of Shane's obligation to her under the divorce decree.
· Rules/Policy: 
· While a debtor's obligation on an underlying debt to a third-party creditor may be discharged because that underlying debt was not to a spouse or former spouse or child, the weight of authority holds that a separate, otherwise enforceable, obligation to one's present or former spouse under a separation agreement or a divorce decree to make payments on third-party debt is not dischargeable in Chapter 7 bankruptcy. 
· Child Support
· [image: Important] Child support guidelines
· Both parents share legal responsibility for supporting their children.
· Subsistence needs of parents and children.
· Child’s basic needs or to share parents’ standard of living.
· Ensures that child shares in parents’ income.
· Award doesn’t take into account child’s “legitimacy.”
· No sex discrimination against parent in determination.
· Encourage the involvement of both parents – tie to visitation.
· Child support Models
· Income Shares – majority approach (including California)
· At different combined income levels, the formula allocates different shares to child support.
· Both parents then divide child support obligation in proportion to their incomes.
· Percentage of Income – minority approach
· Percentage of non-custodial parent’s income goes to child support.
· California guidelines
· § 4053:  mirror federal guidelines
· § 4055:  calculation guidelines – income shares model
· Based on each parent’s net disposable income
· Considers each parent’s custodial time
· Presumptively correct amount of support, but can be rebutted
· California child support
· CS = K [HN – (H%)(TN)]
· CS = child support amount
· K = amount (%) of both parents’ income to be allocated for child support
· If H% is less than or equal to 50%, K = (1 + H%) x fraction
· If H% is greater than 50%, K = (2 – H%) x fraction
· HN = high earner’s net monthly disposable income
· H% = approximate % of time high earner will have primary physical responsibility
· TN = total net monthly disposable income of both parties
*if positive number, high earner pays amount to low earner; if negative number, low earner pays amount to high earner
· Calculation factors 
(Fam Code § 4059)
· How much money the parents earn or can earn;
· How much other income each parent receives;
· How many children these parents have together;
· How much time each parent spends with their children (time-share);
· The actual tax filing status of each parent;
· Support of children from other relationships;
· Health insurance expenses;
· Mandatory union dues;
· Mandatory retirement contributions;
· The cost of sharing daycare and uninsured health-care costs; and
· Other factors.
· When is CS modifiable? When there is a change in circumstances.
· The income of 1 or both parents has changed;
· One parent has lost his or her job;
· One parent has been incarcerated;
· One parent had another child from another relationship;
· There have been significant changes in how much time the child in the case spends with each parent;
· The child's needs may have changed and there may be more (or less) costs for child care, health care, or education; and
· There have been changes in any of the factors that are used to calculate child support.
· Post-majority support
· Majority rule:  
· Most states, including California, do not authorize child support, including college support, after age 18.
· Turner v. Turner
· Overview
· On appeal, the husband did not challenge the trial court's deviation from the presumptive child support obligation, but contended that the trial court erred by failing to explain how it calculated the deviation and by failing to include express findings that the deviation was in the best interests of the children and would not seriously impair his ability to provide for the children. The court agreed, finding that because the trial court applied a discretionary parenting time deviation from the presumptive amount of child support, but failed to make all of the findings required by O.C.G.A. § 19-6-15(c)(2)(E) and (i)(1)(B), reversal and remand were required. The court further found that the trial court erred in making a separate child support award outside the parameters of the child support worksheet based on the cost of the children's extracurricular activities.
· Facts:
· Mr. Turner appealed the trial court’s denial of his right to visitation based upon his failure to pay his child support obligation.
· Issue(s): 
· Was the court warranted in suspending Mr. Turner’s visitation rights based on the present facts?
· Holding(s):
· Because the court in this case applied a discretionary parenting time deviation from the presumptive amount of child support but failed to make all of the findings required under OCGA §§ 19-6-15 (c) (2) (E) and (i) (1) (B), we reverse the trial court's final judgment and remand this case to the trial court for further proceedings consistent with this opinion.
· The court erred in suspending Mr. Turner’s visitation rights based on his failure to pay child support without any determination that he was financially able to support his child but refused to do so.
· Child custody and visitation decisions are guided by the best interests of the child, and are not intended to be punitive. Ms. Turner argues that the children are adversely affected by Mr. Turner’s failure to support them, and it would be in their best interest to cut off visitation until Mr. Turner does so. This is unsupported by the evidence. Ms. Turner is able to provide for the children such that they do not go without basic necessities.
· The courts may deny or condition continuing visitation on the grounds of parental neglect. But denial of visitation is warranted only when the noncustodial parent is financially able to support his child but refuses to do so. The trial court did not conclusively determine that such were the facts in this case, so this determination must be made on remand.
· Rules/Policy: 
· The court erred by denying visitation without a determination that Mr. Turner was financially able to support his children but refused to do so.
· The child support guidelines permit the fact-finder to deviate from the presumptive amount of child support when special circumstances make the presumptive amount of child support excessive or inadequate due to extended parenting time as set forth in the order of visitation or when the child resides with both parents equally. 
· Where a deviation is determined to apply and the fact-finder deviates from the presumptive amount of child support, an order must explain the reasons for the deviation, provide the amount of child support that would have been required if no deviation had been applied, state how application of the presumptive amount of child support would be unjust or inappropriate and how the best interest of the children for whom support is being determined will be served by the deviation. O.C.G.A. §§ 19-6-15(c)(2)(E) and (i)(1)(B). In addition, the order must include a finding that states how the court's or jury's application of the child support guidelines would be unjust or inappropriate considering the relative ability of each parent to provide support. 
· Under the revised child support guidelines, a court may only deviate from the presumptive child support amount based on special expenses incurred for child-rearing, including extracurricular expenses, by complying with O.C.G.A. § 19-6-15(i)(2)(J)(ii), which defines "special expenses" as certain child-rearing expenses exceeding seven percent of basic child support obligation, and O.C.G.A. § 19-6-15(i)(1)(B), which requires written findings for all deviations. 
· Notes:
· Weren’t able to agree on child support amount
· They did agree on joint and physical custody of child
· Court deviated cuz spending a significant amount of time with the children
· If guidelines are followed, then the reviewing court presumes that they are reasonable calculations for child support
· Court here deviated from the guidelines cuz he spent time with child
· He is upset maybe that has to pay so much when he is spending so much time with them
· So he couldn’t tell if the court had taken sufficient consideration of the amount of time and money he was already taking by having joint physical custody
· Arguing that didn’t say why deviating and double counting the extracurricular activities
· This court says it is remanded because need to give explanation
· If deviate from guidelines, court must explain why they are deviating
· Otherwise presume guidelines are correct
· Incentivizes courts to stick to guideline
· Courts typically deviate if there is high income, special needs, or low income 
· Child support modification 
· New families
· Pohlmann:  Florida statute provides that subsequent children do not justify a decrease in support.
· State split
· Federal law leaves states free to decide the question in Pohlmann:
· Some prioritize first family’s children (Pohlmann approach).
· Some equalize support for all children.
· California allows for income deduction from child support order for “the minimum basic living expenses of either parent's natural or adopted children for whom the parent has the obligation to support from other marriages or relationships who reside with the parent.” (Fam Code § 4071 (a)(2)
· Pohlman v. Pohlman:
· Overview
· Appellant former husband's and appellee former wife's final judgment of dissolution provided that appellant would pay child support and 100 percent of medical expenses not covered by insurance. Appellant petitioned for modification of child support alleging that there had been a substantial change in his financial circumstances warranting a downward modification of his obligation. Appellant also contended that Fla. Stat. ch. 61.30(12) was unconstitutional. The trial court found that there was no substantial change in circumstances which would justify a reduction in the former husband's child support obligations and that the statute was constitutional. On appeal, the court agreed that the statute was constitutional as it furthered a legitimate state interest, assuring that noncustodial parents continued to support children from their first marriage notwithstanding their obligation to support subsequently born children. The court agreed there was no substantial change warranting a reduction in child support but remanded the matter for the trial court to consider a reduction in child support for the extended visitation granted to appellant.
· Facts:
· A former husband unsuccessfully petitioned to reduce his child support obligation, alleging that such a modification was justified by changed circumstances, including a permanent decrease in his income, his remarriage and his three children from this marriage, and his former wife’s remarriage.
· Issue(s): 
· Did the trial court err in finding that the Child Support Guidelines were constitutional and that he failed to demonstrate a substantial change in circumstances.
· Holding(s):
· Contrary to the former husband's contention, we find that subsection 61.30(12) furthers a legitimate state interest and affirm the trial court's finding of constitutionality. 
· Rules/Policy: 
· Child Support Guidelines providing that the issue of subsequent children may only be raised in a proceeding for an upward modification of an existing award and may not be applied to justify a decrease in an existing awarded are not unconstitutional based on the rational basis standard.
· A noncustodial parent who elects to become responsible for supporting the children of a second marriage does so with the knowledge of a continuing responsibility to the children of the first marriage. 
· Notes:
· Got remarried and 3 children to support in new marriage, reduced income
· Asking for reduction in child support for child from previous marriage
· FYI: Still owe the money even after the child turns 18, it just keeps accruing until paid
· Generally do not take into account new children in reduction of child support
· He’s making constitutional argument
· Equal protection, first set of children and second set of children
· Not suspect and not a fundamental right
· Cinderella approach, second set of kids get the crumbs
· Rational: legitimate state interest and rationally related
· Hypo: if get divorced again then would be reasonable to take into account the prior child support order to his ability to pay new child support
· Legitimate interest: to ensure that child has all needs and basic standard of living when the parents were together
· Rationally related: yes, because first set of kids shouldn’t be penalized cuz voluntarily decided to remarry and have more children
· He knew that he had this child support obligation when entered into the second marriage
· Dissent: the court should also be concerned of the second set, balancing test or something that considers the interest of second set
· Discretionary basis for considering a reduction to take into account second set of children
· Each individual party relationship to children
· Whether she or he remarries doesn’t matter cuz their relationship to each other is not important
· Employment changes
· General Rule:  A voluntary reduction in income does not justify a child support modification.
· Competing approaches
· Compare:
· Olmstead:  Voluntary underemployment is not a justification, notwithstanding good faith.
· Cal.:  Looks to availability of employment at the imputed income level.
· Bad faith test:  No modification when attempt to evade support obligation.
· Best interests/Balancing test:  More flexible approach.
· ALI Principles:  Uses test of reasonableness to decide whether to impute income to a parent who pursues education or retraining.
· Olmstead v. Ziegler
· Overview
· The parties were both attorneys, and at the time of the divorce they entered into a settlement agreement whereby neither party would pay child support, but the father would pay for the child's education expenses. Two years later, the father was failing in his attempt to be a solo practitioner and was earning just over $ 10,000 a year. He then decided to become a teacher. The supreme court agreed with the trial court that the father's career change constituted voluntary underemployment, which did not necessarily justify a modification in child support, even if the career change was taken in good faith. Here the trial court established that the father took many steps, including closing his office and failing to keep regular business hours, that demonstrated his intent to downsize his practice. While the father repeatedly stated that he was simply a failure at law and was not capable of earning the average lawyer's salary, that claim was undermined by the fact that at one time he made over $ 53,000 a year. Thus, the trial court properly determined the father was voluntarily and unreasonably underemployed and that he was not working at his full capacity based upon his past earnings.
· Facts:
· William Olmstead (plaintiff) and Elizabeth Ziegler (defendant), both attorneys, were married for approximately five years. When they divorced in December 1994, Olmstead agreed to pay for the child’s daycare and educational expenses. Otherwise, the parties agreed that neither would pay child support to the other. At the time of the divorce, Olmstead was making $53,000 per year and Ziegler was making $25,000. Over the next several years, Ziegler’s income increased and Olmstead’s decreased. He became a solo practitioner after a law partner left the partnership on account of Olmstead’s lack of productivity. Olmstead gradually decreased his workload. In March 1999, he decided to close his practice and go back to school to become a teacher. In June 1999, Olmstead petitioned the court for a reduction in his child support obligation on the basis of decreased income. He asserted that he was a failure at practicing law. By this time, the child was no longer in daycare and attended public school. Olmstead paid approximately $80 per month in support. The court denied Olmstead’s petition, reasoning that his underemployment and decision to change careers was voluntary. Olmstead appealed.
· Issue(s): 
· Did the court err in finding that Olmstead was voluntarily employed?
· Holding(s):
·  We conclude that the trial court did not err in finding that Olmstead was voluntarily and unreasonably underemployed.
· Rules/Policy: 
· Voluntarily reducing one's income may not justify a modification of child support. Determining whether or not a parent is voluntarily and unreasonably underemployed is essentially a question of fact. The trial court should consider the nature of the changes and the reasons for the changes, and then determine whether under all the circumstances a modification is warranted. A trial court may find that underemployment is voluntary even if the obligor acted in good faith.
· Notes: 
· He was voluntarily unemployed
· Court is concerned about involuntary vs. voluntary reduction in employment 
· Voluntary unemployment is not justification
· Impact of failure to pay child support
· Child support accounts for roughly one-quarter of a poor child’s family income
· 2/3 of single parents with child support orders either received no payment or partial payment
· Deficit of approximately $10 billion
· 32 percent of custodial mothers earn below the poverty line, as compared with 10 percent of custodial fathers
· The 2014 Poverty Guidelines
· 
	Persons in family
	Poverty guideline

	3
	19,790

	4
	23,850

	8
	40,090


· From private to public child support enforcement
· Federal intervention:
· 1967:  state welfare agencies take responsibility for enforcement as a condition to federal funds
· 1975+:  federal Office of Child Support Enforcement; require states to have ways to establish paternity, obtain and enforce child support in welfare cases
· 1984:  Child Support Enforcement Amendments require state tax refund interception and automatic garnishing of wages
· 1988:  Family Support Act extends to non-welfare cases and requires procedures for income withholding, expedited enforcement, state tax refund interception, and property liens
· 1996:  Personal Responsibility and Work Opportunity Reconciliation Act requires adoption of aggressive state measures, including license suspension, passport denial, and car booting, as condition for receipt of funds
· Criminal & Civil Sanctions
· 50 states have laws authorizing criminal punishment for nonsupport 
· Range from fines to long sentences
· Cal. nonsupport is a misdemeanor (Cal. Penal Code § 270) – 1 year in prison, $2,000 fine
· States also authorize civil contempt for nonsupport 
· Oakley (Wisc. 2001)
· Wisc. punishes nonsupport as either a misdemeanor (9 mos/$10k) or felony (3.5 years/$10k) 
· Probation condition:  “Oakley cannot have any more children unless he demonstrates that he has the ability to support them and that he is supporting the children he already has.”
· Wisc. Supreme Court upheld the probation condition
· Turner v. Rogers (Scotus 2011)
· Overview
· Both the father and the mother were unrepresented by counsel in the contempt proceeding, and the father was found in willful contempt for failure to pay the child support with no finding concerning the father's ability to pay. The U.S. Supreme Court first held that the case not moot, even though the father served the period of incarceration, since the relatively brief incarceration did not permit full litigation of the father's claim and the likelihood of recurrence of the same action was indicated by the father's contempt proceedings both before and after the current proceeding. The Court further held that the father was denied due process, although due process did not automatically require the State to provide counsel in civil contempt proceedings to an indigent parent subject to a support order who faces incarceration. The right to counsel was limited based upon the parent's ability to pay, the equality of representation between the parties, and State procedural safeguards. In the father's case, counsel was warranted since the State did not provide clear notice that the father's ability to pay was the critical question and made no findings concerning his ability to pay.
· Facts:
· A South Carolina family court entered a civil contempt order whereby Michael Turner (plaintiff) was required to pay child support to Rebecca Rogers (defendant). Over the following three years, Turner repeatedly failed to pay as ordered and was held in civil contempt on five occasions. The fifth time Turner did not pay he was sentenced to six-months in the county jail. At a subsequent contempt hearing both Turner and Rogers were not represented by counsel. There, Turner told the judge that he had been addicted to marijuana and had broken his back, but now was clean and wanted another chance to find employment and pay the ordered child support. The judge sentenced Turner to 12 months in jail. With the assistance of pro-bono counsel, Turner appealed arguing for a right to counsel when there is a likelihood of incarceration. The South Carolina Supreme Court rejected Turner’s right to counsel claim after he had completed his 12-month sentence. The court noted that civil contempt does not require all the constitutional safeguards applicable in criminal proceedings. The U.S. Supreme Court granted certiorari to review.
· Issue(s): 
· We must decide whether the Due Process Clause grants an indigent defendant, such as Turner, a right to state-appointed counsel at a civil contempt proceeding, which may lead to his incarceration. 
· Holding(s):
· The record indicates that Turner received neither counsel nor the benefit of alternative procedures like those we have described. He did not receive clear notice that his ability to pay would constitute the critical question in his civil contempt proceeding. No one provided him with a form (or the equivalent) designed to elicit information about his financial circumstances. The court did not find that Turner was able to pay his arrearage, but instead left the relevant “finding” section of the contempt order blank. The court nonetheless found Turner in contempt and ordered him incarcerated. Under these circumstances Turner's incarceration violated the Due Process Clause.
· Rules/Policy: 
· In a civil proceeding, courts determine the specific dictates of due process by examining the distinct factors useful in deciding what specific safeguards the U.S. Constitution's Due Process Clause requires in order to make a civil proceeding fundamentally fair. Those factors include (1) the nature of the private interest that will be affected, (2) the comparative risk of an erroneous deprivation of that interest with and without additional or substitute procedural safeguards, and (3) the nature and magnitude of any countervailing interest in not providing additional or substitute procedural requirements.
· [image: Important] The Due Process Clause does not automatically require the provision of counsel at civil contempt proceedings to an indigent individual who is subject to a child support order, even if that individual faces incarceration (for up to a year). In particular, the Clause does not require the provision of counsel where the opposing parent or other custodian to whom support funds are owed is not represented by counsel and the State provides alternative procedural safeguards equivalent to adequate notice of the importance of ability to pay, fair opportunity to present, and to dispute, relevant information, and court findings. 
· Notes:
· In criminal context, you have the right to an attorney when you'll be incarcerated for a certain period of time (some misdemeanors, felonies)
· If this case was in criminal context, Turner would have an attorney
· Court notes that Turner was not asked whether he could pay or not
· No form, no questions about his financial standing
· Remedy: before a court mandates a civil contempt order, must ask these questions 
· Sent this back down, bc there wasn’t enough info. Theyre going to need to inquire into his financial status
· Takeaway: the court needs to make an inquiry before holding someone in civil contempt 
· Takeaway: Rule for procedural due process
· In weighing these factors; court did not find a requirement for right to attorney, but court did fund a requirement for court to make an inquiry about ability to pay 
· Framing:
· Procedural Due Process
· Nature of the private interest that will be affected
· The comparative risk of an erroneous deprivation of that interest w/o additional or substitute procedural safeguards
· Nature and magnitude of any countervailing interest in not providing additional or substitute procedural requirements
· Separation agreements
· Bargaining in the Shadow of the Law
· Legal rules and decisions give parties entitlements that structure the nature of their negotiations.
· When legal rules are clear, outcomes are predictable; the parties’ negotiations and agreements reflect the legal rules.
· UMDA § 306 – Separation agreements
· “[T]he terms of the separation agreement, except those providing for the support, custody and visitation of children, are binding upon the court unless it finds … the separation agreement is unconscionable.”
· Upon a finding of unconscionability, the court “may request the parties to submit a revised separation agreement or may make orders for the disposition of property, maintenance, and support.”
· “Except for terms concerning the support, custody, or visitation of children, the decree may expressly preclude or limit modification of terms set forth in the decree if the separation agreement so provides.”
· Spousal support can be made NON-MODIFIABLE.
· Change in Circumstances
· Miles v. Miles
· Overview
· The wife filed a petition for divorce. The parties entered into an agreement, which was incorporated into the divorce decree. The husband filed an action to modify the final order. The supreme court held that because there was no language in the agreement limiting the family court's power to modify it, a modification was warranted based on a substantial change in circumstances. Unless the agreement provided otherwise, the obligation to maintain health insurance was an incident of support. Because the agreement was silent as to the family court's power to modify it, it remained modifiable. The agreement simply stated that the husband would provide health and dental insurance for the wife. The mere fact the parties waived alimony did not lead to the inescapable conclusion that they waived all other forms of support. The husband demonstrated a substantial change in circumstances that merited a modification in his support obligation to provide health and dental insurance coverage for the wife. While the husband's earning capacity and health had significantly deteriorated since the time of his divorce from the wife, the wife found herself in improved economic conditions.
· Issue(s): 
· Therefore, the issue before the court was whether the agreement to provide health insurance was a modifiable support obligation or a non-modifiable agreement similar to a property division.
· Holding(s):
· Husband argues the court of appeals erred in affirming the determination his obligation to provide insurance benefits to Wife was unambiguously not a form of support. We agree.
· Rules/Policy: 
·  A party is entitled to a modification based on a substantial change in circumstances if he or she can show an unanticipated substantial change in circumstances. The party seeking modification bears the burden to show by a preponderance of the evidence that the unforeseen change has occurred. This burden is always a high one, hence the requirement that the change in circumstances be "substantial." 
· Many of the same considerations relevant to the initial setting of an alimony award may be applied in the modification context as well, including each party's earning capacity and the supporting spouse's ability to continue to support the other spouse.
· Unconscionability in Separation Agreements
· How do we know when an agreement is procedurally unconscionable?
· One party had no counsel
· Agreement rushed
· Little discussion
. How do we know when an agreement is substantively unconscionable?
· Agreement so one-sided that no rational person would accept it
· ALI 7.09(2): Unenforceable if terms substantially augment or limit the property rights or compensatory payments otherwise due under law 
. ALI 7.09(2): 
· Unenforceable if terms substantially augment or limit the property rights or compensatory payments otherwise due under law 
· Enforcement would substantially impair the economic well-being of either party who has primary or due residential responsibility for a child, or a party with substantially fewer economic resources
· California 
· Parties owe duties of good faith and fair dealing
· Child Custody
· Child Custody in CA
· The Legislature finds and declares that it is the public policy of this state to assure that children have frequent and continuing contact with both parents after the parents have separated or dissolved their marriage, or ended their relationship, and to encourage parents to share the rights and responsibilities of child rearing in order to effect this policy (Fam. Code § 3020(b))
· a parent's fundamental right to provide for the care, custody, companionship, and management of his or her children, while compelling, is not absolute. 
· Children have a fundamental right to maintain healthy, stable relationships with a person who has served in a significant, judicially approved parental role. (Fam. Code § 2105)
· Legal and physical custody
· Types
· Legal custody – right to make important legal decisions about health, education and welfare of the child
· Physical custody – where the child resides and is supervised by a parent who is responsible for care
· Joint custody – joint physical custody and joint legal custody
· Visitation  
· From Presumptions to Best Interest of the Child Standard
· Progression:
· Paternal presumption/preference
· Maternal presumption/preference – Tender Years Doctrine
· Primary Caretaker presumption/preference
· Best Interests of the Child Standard
· Paternal presumption/preference
· Maternal presumption/preference – Tender Years Doctrine
· Devine v. Devine
· Overview
· The father sought certiorari to review the decision awarding child custody to the mother. The father argued that the trial court's application of the "tender years presumption" was unconstitutional. The court reversed, remanded, and found that the presumption required the custody of young children to be awarded to the mother when the parties were equally fit parents and thus imposed an evidentiary burden on the father to prove the positive unfitness of the mother. The court ruled that any statutory scheme that imposed obligations on husbands, but not on wives, established a classification based upon sex that was subject to scrutiny under the Fourteenth Amendment, and the same was also true for a legal presumption that imposed evidentiary burdens on fathers, but not on mothers. The court found that the state's substantial interest in overseeing the care and custody of infants was served by the "best interests of the child" rule, and that the tender years presumption impeded full application of that rule. In remanding, the court directed a consideration of the individual facts relative to both parents to truly derive the children's best interests.
· Facts:
· Appellant Christopher Devine and appellee Alice Beth Clark Devine were married in 1966 and separated in Alabama in 1979. They had two sons, Mathew and Timothy. Mrs. Devine taught high school until 1975, when she commenced employment with the U.S. army as an Education Specialist. Appellant was a member of the faculty and head of the Guidance Counseling Department at Jacksonville State University. At the time of the custody hearing the older son had just completed the first grade at the University and the younger son was enrolled at the University’s Nursery Laboratory School. The trial court awarded custody of both boys to the mother based on the tender years presumption.
· Issue(s): 
· Did the trial court’s reliance on the tender years presumption deprive the father of his constitutional entitlement to the equal protection of the law?
· Holding(s):
· Yes. The tender years presumption represents an unconstitutional gender-based classification which discriminates between fathers and mothers in child custody proceedings solely on the basis of sex.
· Rules/Policy: 
· The tender years presumption fails scrutiny under the Fourteenth Amendment by placing an evidentiary burden on fathers that is not placed on mothers.
· The tender years presumption represents an unconstitutional gender-based classification which discriminates between fathers and mothers in child custody proceedings solely on the basis of sex.
· Notes:
· Here, presumption is that if the children are of a certain age, the mother is the best person to give custody to
. Used to be a paternal presumption historically (bc H is provider)
· H challenges law on EP grounds; gender discrimination
· Intermediate scrutiny
· Dominant approach for child custody = best interests of the child standard
· Primary Caretaker presumption/preference
· Gender neutral?
· Best Interests of the Child Standard
· Gender neutral?
· Relevance of primary caretaker?
· See ALI Principles:  In absence of agreement, custody should be awarded based on allocation of caretaking responsibility.
· Best interests of the child (Miss.)
· Age, health, and SEX of child
· Continuity of care/stability
· Parenting skills
· Capacity to be primary caretaker
· Employment responsibilities
· Health and age of parents
· Emotional ties between parent and child
· Moral fitness of parents
· Home, school, community ties of child
· Catch-all (“other factors relevant to the parent-child relationship”)
· CA's best interest of the child 
· (a) The health, safety, and welfare of the child.
· (b) Any history of abuse by one parent or any other person seeking custody against the other parent or a child  to whom he or she is related by blood or affinity or with whom he or she has had a caretaking relationship, no matter how temporary.
· (c) The nature and amount of contact with both parents 
· (d) The habitual or continual illegal use of controlled substances, the habitual or continual abuse of alcohol, or the habitual or continual abuse of prescribed controlled substances by either parent.  
· Best Interests of the Child: UMDA § 402
· Parents’ wishes
· Child’s wishes
· Parent-child relationship
· Sibling relationships
· Child’s adjustment to home, school, community
· Mental and physical health of parents and child
* Court shall not consider conduct of parent that doesn’t affect relationship to child.
· Race
· Palmore v. Sidoti
· Overview
· A mother challenging a state court order divesting her of custody of her child contended that, contrary to the trial court's findings, it was not in her pre-school child's best interests to be removed from her custody, while the father alleged that the child would be damaged by being raised in a racially mixed household. The mother was remarried to a man of a different race. The trial court determined that there was no question as to the parental qualifications of the mother or her new husband and was entirely forthcoming as to race being the rationale for its holding. The United States Supreme Court reversed, holding that the Fourteenth Amendment would not brook such governmentally-imposed discrimination based on race. While the Court found that the State of Florida had a substantial governmental interest for purposes of the Equal Protection Clause in protecting the interests of children, such an interest could not support the State's toleration of prejudices based on race. The reality of private biases and the possible injury such biases could inflict on a child were determined by the Court not to be permissible considerations for removal of an infant child from its mother.
· Facts:
· Petitioner Linda Palmore and respondent Anthony Sidoti, both Caucasians, were divorced in 1980 in Florida, with the mother being awarded custody of their daughter. In 1981 the father filed a petition to modify the prior judgment because of changed conditions, based on the child’s mother cohabitating with a Negro, Clarence Palmore, Jr., whom she married two months earlier. The father also made several allegations that the mother had not properly cared for the child. The court noted no issue as to either party’s devotion to the child, adequacy of housing facilities, or respectability of the new spouse of either parent. The court counselor made an earlier report in another case involving the social consequences of an interracial marriage. The court found likewise in this case the wife had chosen for herself and for her child a life-style unacceptable to her father and to society. The court found the best interests of the child would be served by awarding custody to the father, because of the environmental pressures that would be placed on the child that are not of the child’s own choice.
· Issue(s): 
· Did the court err by divesting a natural mother of the custody of her infant child because of her remarriage to a person of a different race?
· Holding(s):
· Yes. The effects of racial prejudice, however real, cannot justify a racial classification removing an infant child from the custody of its natural mother found to be an appropriate person to have such custody.
· Rules/Policy: 
· The Fourteenth Amendment does not permit the consideration of potential effects do to racial prejudice against mixed-race families in child custody determinations.
· The effects of racial prejudice, however real, cannot justify a racial classification removing an infant child from the custody of its natural mother found to be an appropriate person to have such custody.
· Notes:
· This is a racial classification (drawing distinction between intra-racial couples and interracial couples)
· Strict scrutiny applies 
· Court: cannot give public effect to private bias/discrimination. We will not incorporate that in our decision-making
· Race cannot be sole or determinative factor in custody determination.
· Religion
· THREE APPROACHES:
· Religion as one, but not sole, factor in custody
· Religion considered only to the extent it affects the child’s secular well-being
· Religion considered only for children with ascertainable religious preferences or for whom religion has become an important part of their identity
. Religion:  ALI principles
· Prohibit consideration of “religious practices” of either parent or child in custody determination except:
· If the religious practices present “severe and almost certain harm” to the child, or
· if necessary to protect the child’s ability to practice a religion “that has been a significant part of the child’s life.”
. Sagar v. Sagar
· Overview
· The father argued that the order concerning the religious ritual violated his right to free exercise of religion and that the trial judge erred in granting the wife physical custody over the recommendation of a guardian ad litem that no designation of a primary physical custodian should be made. The appellate court held that, because neither parent demonstrated a compelling State interest justifying intervention, the trial judge's order concerning the religious ritual would be affirmed, as it intruded least upon both parents' fundamental rights while remaining compatible with the child's health. The husband failed to demonstrate a compelling State interest for performing the ceremony on the child, as evidence was lacking that failure to perform the ceremony would cause the child significant harm by adversely affecting the child's health, safety, or welfare. The wife did not establish that performing the ceremony would subject the child to physical or psychological harm. The appellate court held that the trial judge did not abuse his discretion in awarding joint legal custody to the parents and designating the wife's residence as the child's primary residence.
· Facts:
· Sejal Sagar and Mahendra Sagar entered into an arranged marriage in India after a brief acquaintance. They moved to the United States and had a daughter in 1998. Six months after her birth, the couple separated. Mr. Sagar was very controlling and had physically and mentally abused Mrs. Sagar. The divorce court awarded the Sagars joint legal custody of their daughter, whom the couple agreed to raise in accordance with their Hindu religion. A disagreement arose over whether the daughter should undergo a ritual known as Chudakarana. The ritual required shaving the girl’s head, applying a mark to it, and bestowing blessings. It was to be done before her third birthday but could be delayed if the father atoned. Mr. Sagar desired that the daughter undergo the ritual, which was intended to promote good health. Mrs. Sagar did not want the ritual performed. She questioned its necessity as neither she nor other family members had participated in it. She also questioned her husband’s sincerity given that he never asked before their marriage whether she had undergone the ritual. Mr. Sagar argued before the trial court that his right to demand that the ceremony be performed was protected by his constitutional right to free exercise of religion. The trial court ordered that the parents’ decision regarding the Chudakarana be delayed until the child was old enough to decide for herself. The court also appeared to find that the father’s right to free exercise was not implicated in the matter because his insistence on the Chudakarana was based on his desire for control rather than a sincerely held belief. An appeal was taken. 
· Holding(s):
· the order of the trial court delaying the ceremony until the child can make that determination, absent the parents' written agreement, is a narrowly tailored accommodation that "intrudes least on the religious inclinations of either parent and . . . is compatible with the health of the child." 
· Rules/Policy: 
· A court is justifiably loath to order a restriction on either parent's fundamental rights to free exercise of religion and to determine the child's religious upbringing and is constitutionally limited in doing so unless there is a compelling State interest such as preventing demonstrable physical or psychological harm to the child. Put differently, when parents' religious views or practices conflict and cannot mutually coexist, the State may not intervene to vindicate one parent's fundamental rights to the exclusion of the other parent's rights unless a compelling State interest, such as physical or psychological harm, is shown.
· Parents together have freedom of religious expression and practice which enters into their liberty to manage the familial relationships. However, the best interests of the child are to be promoted, and when the parents are at odds, the attainment of that purpose may involve some limitation on the liberties of one or the other of the parents.
· In a custody action, harm to the child from conflicting religious instructions or practices, which would justify such a limitation on a parent's right to freedom of religious expression or practice, should not be assumed or surmised; it must be demonstrated in detail. 
· Notes:
· UNLESS it can be shown that the child's health, safety, or welfare would be adversely affected by NOT having the ceremony, the court says that the ceremony will be delayed until the child is old enough to make the decision him or herself
· "the stated interest of the child"
· Sexual orientation
. Shift from Per Se Rule to Nexus Test
· Per Se Rule – homosexuality = lack of fitness
· Nexus Test – must show adverse impact of sexual orientation on child
· Can be more or less gay-friendly
· Compare
· Alabama (If the parent’s sexual orientation is known to the child and openly displayed, then it’s relevant);
· Florida (“For a court to properly consider . . . sexual orientation on the  issue of custody, the conduct must have a direct effect or impact upon the children.”).
. Sexual orientation vs. sexual conduct
· UMDA’s nexus test – Sexual conduct relevant only if it has an adverse effect on the child.
· ALI Principles – Court should not consider sexual orientation or sexual conduct except upon a showing of harm to the child.
. Fulk v. Fulk
· Overview
· The mother argued that the chancellor erred as a matter of law by failing to make appropriate findings as to the guidelines for determining the best placement of the child after custody disputes. The appellate court found that the chancellor considered some factors, but not all. She failed to give sufficient findings as to why she came to the conclusions that she did. The chancellor did not discuss the factor of the emotional ties between the child and parent and the age and sex of the child. Simply dictating that the father was favored without explaining why was not enough. The chancellor erred by relying so heavily on the mother's lesbian affair, due to the father's willingness to be an eager participant. The chancellor erred by not considering certain domestic incidents that occurred. Given the absence of any evidence of harm or danger to the child, the chancellor erred by drastically limiting the mother's visitation by ordering supervised visitation and prohibiting the child from having contact with his maternal grandfather. The record was devoid of evidence that would support a restriction against overnight visitation and visitation with the maternal grandfather.
 
· Facts:
. Jeffery Fulk (plaintiff) and Rhonda Fulk (defendant) separated in September 2000 after one year of marriage. In January 2001, Mrs. Fulk gave birth to a son. Mr. Fulk filed for divorce on the grounds of cruel and inhuman treatment, adultery, and irreconcilable differences. In February 2001, he applied for and was awarded temporary custody of the child. Mr. and Mrs. Fulk each had a problematic history. Mr. Fulk had padlocked Mrs. Fulk in their home at one point and pleaded guilty to domestic violence against her at another time. He also had a history of drug and alcohol abuse. Mrs. Fulk was unemployed and lived with her parents, also unemployed. Precipitating the couple’s demise was a sexual relationship between Mrs. Fulk and another woman. Mr. Fulk had apparently instigated and sought to participate in the relationship. After a permanent custody hearing, the trial court awarded custody to Mr. Fulk. Mrs. Fulk was granted just one hour of supervised visitation per week, to take place on Sunday mornings at a McDonald’s. The court did not address all of the 10 factors to be considered in Mississippi child-custody cases, nor did it explain the bases for some of its determinations. In reaching its decision, the court concluded that Mrs. Fulk’s relationship with another woman was evidence of Mrs. Fulk’s moral unfitness. The court did not consider Mr. Fulk’s history of violence or drug and alcohol abuse. Mrs. Fulk appealed the custody decision.
· Issue(s): 
. The appellate court's is to review the chancellor's decision and determine if it was manifestly erroneous based on a proper analysis of each of the applicable Albright factors.
· Holding(s):
. It was an erroneous decision. 
· Rules/Policy: 
. Difference in religion, personal values and lifestyles would not be the sole basis for custody decisions.
· Notes:
. Can't consider marital fault in child custody cases.
. Issue: should the judge have considered the mom's same-sex extra-marital affair in making a custody decision?
. Holding: no. this has nothing to do with determining whether this is a good mother or not. Should not consider sexual orientation in making this decision.
. Court did not consider his relevant behavior and the effect on the child, just her behavior. 
. Reliance on sex orientation as sole justification for granting custody to one parent or another is impermissible
. There has to be some nexus between the sexual orientation and a harm to the child 
· The nexus test requires an adverse impact towards the child
· There is a shift towards using the nexus test for considering gender identity (.e trans parents)
· Gender identity
. Per se rule
. Nexus test
*Trend: Shift toward nexus test, but very little case law.
· Physical disability
. Shift to nexus test
· Effect of physical disability on child
· Intersection with sex stereotypes?
· Legal vs. Physical Custody
. Legal – decision-making
. Physical – residential
· Note:  Joint legal custody may still look like the traditional award of custody if one parent is the physical custodian, despite the fact that both parents share responsibility for major childrearing decisions.
. California
· Family Code § 3003:  “Joint legal custody” means that both parents shall share the right and responsibility to make decisions relating to the health, education, and welfare of a child.
· Family Code § 3004:  “Joint physical custody” means that each of the parents shall have significant periods of physical custody.”
· Does not mean 50/50 split.
· Courts can award joint legal custody without awarding joint physical custody.
. ALI Principles
· Decision-making responsibility: authority for making significant life decisions on behalf of the child.
· Custodial responsibility: physical custodianship and supervision of a child.
· Joint Custody
. Joint Custody Approaches
1. Presumption in favor of joint custody
2. Preference for joint custody
3. Joint custody as part of Best Interests of the Child determination*
*CA follows this approach
· California
. Family Code § 3040:  This § “establishes neither a preference nor a presumption for or against joint legal custody, joint physical custody, or sole custody, but allows the court and the family the widest discretion to choose a parenting plan that is in the best interests of the child.”
. § 3080:  Presumption for joint custody if parents agree.
· Bell v. Bell (Alaska 1990)
. Overview
· On appeal, the former husband challenged the trial court's award of legal and physical custody of the parties' child to the former wife, the court's basis for determining child support, and the court's determination and division of marital property. The court found that the trial court's finding that the parties were incapable of meaningful communication regarding matters relating to the best interests of their child was clearly erroneous, and thus the trial court's failure to award joint legal custody was improper. The court also remanded for a redetermination of physical custody and the visitation determination. Further, the court found that the trial court's award of child support was clearly erroneous in that it was based on an incorrect determination that the former husband's net monthly income was $ 2,500 and that the trial court failed to make the necessary deductions. Finally, the court found that the trial court improperly determined the division of marital property by using a method in the nature of rescission, because the parties commingled investments and one of the investments greatly depreciated in value.
· Facts:
· Greg Bell (plaintiff) and Debra Bell (defendant) married in 1986, had a son, then separated in 1987. After Mr. Bell filed for divorce, the court entered a partial divorce decree that reserved its decision on child custody. During the marriage, Mr. and Mrs. Bell shared parenting responsibilities equally. Because both were employed, a regular babysitter, Sharon Nollman, often watched the child. After separating, Mr. and Mrs. Bell agreed to share custody switching off every week or so. They both used Nollman as a babysitter and were accommodating and cooperative with each other in all respects. After several months, Mrs. Bell began placing the child in daycare instead of using Nollman. Mr. Bell continued using Nollman during his custodial periods. This issue of childcare was the only dispute between the parties regarding their son. Upon reviewing the case, a custody investigator recommended that the parents continue to share legal custody but that the child be assigned permanent residence with Mrs. Bell. Mrs. Bell approved of that recommendation. The trial court, however, awarded both legal and physical custody of the child solely to Mrs. Bell on the ground that the couple could not adequately cooperate with respect to their child’s interests. Mr. Bell was granted biweekly weekend visitation rights, weekly visitation on Wednesday nights, and periodic one-week visitation periods. He appealed.
· Alaska:  preference for joint custody
· “While actual physical custody may not be practical or appropriate in all cases, it is the intent of the legislature that both parents have the opportunity to guide and nurture their child and to meet the needs of the child on an equal footing beyond the consideration of support or actual custody.”
· Policy favoring joint LEGAL custody
· Issue(s): 
· Did the trial court err under Alaskan law by not awarding joint custody to both parents?
· Holding(s):
· Yes. In light of this expression of legislative intent, and because the controlling factual finding underlying the trial court's ruling is clearly erroneous, we reverse the award of sole legal custody to Debra.
· The court’s ruling was clearly erroneous because the evidence did not support the court’s ruling that the couple were incapable of meaningful communication and/or negotiation.
· Alaskan statute states that the court may award shared custody to both parents if shared custody is determined to be in the best interests of the child.
· Rules/Policy: 
· Alaskan statutory law favors joint legal custody when possible, regardless of the physical custody arrangement.
· Notes:
· Mother received legal custody by trial court, so father had no legal authority to challenge any decisions about health and welfare of the child 
· There's a statute in Alaska that says theres a preference in favor of joint custody 
· Court here says that the parents were only disagreeing over child care. That’s a minor disagreement…the parents have otherwise been able to communicate and work well together. As such, this does not rebut the legislature's statute preferring joint custody 
· Visitation
· STRONG presumption in favor of visitation
· UMDA § 407: “A parent not granted custody of the child is entitled to reasonable visitation rights unless the court finds . . . that visitation would endanger seriously the child’s physical, mental, moral, or emotional health.”
· CA Fam. Code § 3100: “[T]he court shall grant reasonable visitation rights to a parent unless it is shown that the visitation would be detrimental to the best interests of the child.”
· Presumed to be in BIC 
· Detrimental ex.? Abuse
· Turner v. Turner
· Overview
· The father was self-employed and had a history of nonpayment of child support. On appeal, the court found that under an amendment to Tenn. Code Ann. § 36-5-101(a)(1) (amended 1994), the trial court should have used the "significant variance" test instead of the "material change in circumstance" test. The court found that where an existing support obligation varied by more than 15 percent from a prospective obligation, the guidelines permitted a refusal to decrease only if (1) the father was willfully or voluntarily unemployed or under-employed, or (2) the variance resulted from a previous decision of a court to deviate from the guidelines and the circumstances for the deviation had not changed. The court found that the trial court in the earlier proceeding had not made findings to justify a deviation, so there was no basis for comparison, that the trial court here had not made findings to deviate, and that there was an insufficient record for the court to set support on appeal. The court also held that visitation was not a punitive tool and should not be denied unless there was a finding that the father was financially able to support his children but refused to do so.
· Facts:
· Rebecca Turner (plaintiff), now Turpin, and Charles Turner (defendant) had two children before divorcing in August 1990. The divorce court granted custody to Turpin and visitation rights to Turner. Turner was ordered to pay $704.13 per month in child support as well as the children’s medical-insurance costs. He unsuccessfully sought to have the support payment reduced post-trial. In November 1990, Turpin moved to have Turner held in contempt for failure to pay support. He admitted the delinquency, alleging incapacity to pay. The court denied his request for a reduction. Turner made a catch-up payment but quickly fell behind again. The court held him in contempt in February 1991 because of nonpayment. Turpin filed another contempt motion in December 1993, alleging that Turner had abused and harassed her and the children and that he was far behind in his child-support obligations. After an ex parte hearing, the court had Turner arrested and suspended his visitation rights. The court again denied a motion by Turner to reduce his payment obligations. In February 1994, the court held Turner in criminal contempt for abusing and harassing Turpin and the children and also held him in civil contempt for his child-support delinquency. He was sentenced to 10 days in prison on the criminal finding and six months on the civil charge, which would be lifted if he paid $40,908.86. Turner did not make the payment, and his visitation rights were summarily suspended. In December 1994, the court again denied a motion by Turner to reduce his support obligations. He appealed the court’s suspension of visitation.
· Issue(s): 
· Was the court warranted in suspending Mr. Turner’s visitation rights based on the present facts?
· Holding(s):
· While we are not prepared to say that this sanction is never appropriate, we find that the present facts do not warrant suspending Mr. Turner's visitation rights. The court erred by denying visitation without a determination that Mr. Turner was financially able to support his children but refused to do so.
· Rules/Policy: 
·  Child custody and visitation decisions should be guided by the best interests of the child. They are not intended to be punitive. As a general rule, the most preferable custody arrangement is one that promotes the children's relationships with both the custodial and noncustodial parent. 
·  The courts may deny or condition continuing visitation on the grounds of parental neglect. The denial of visitation is warranted, however, only when the noncustodial parent is financially able to support his or her children but refuses to do so.
· Notes:
· They denied his visitation because he did not pay his child support 
· In some jdx's, visitation should not be conditioned on whether someone is paying (CA included)
· Some jdx's say if you CAN pay but you're wilfully refusing to pay, you can lose your visitation
· Restrictions on Visitation
· Cal. Family Code § 3100(c): Where there are allegations of domestic violence and an emergency order has been issued, “the court must order the specific “time, day, place, and manner of child visitation so as to limit the child’s exposure to domestic violence . . .” 
· Supervised visitation
· Cal. Family Code § 3030:  prohibits award of unsupervised visitation to a registered sex offender
· Support vs. Visitation
· General Rule:  Visitation is NOT conditioned on payment of support.
· Exception:  Visitation may be denied when the non-custodial parent willfully and intentionally fails to pay support.
· Modification Standards
· Majority approach:  Conditions have so materially and substantially changed that BIC require a change in custody.
· More liberal approach:  Custody change based on BIC, regardless of changed circumstances.
· UMDA approach (stricter):  Endangerment required to change custody against custodial parent’s wishes .
· CA Modification Standards
· Once a court orders a custody order, “the paramount need for continuity and stability in custody arrangements  weigh heavily in favor of maintaining the custody arrangement.” 
· Substantial Change Test: Substantial change of circumstances such that modification is essential to the child’s welfare.
· But joint custody arrangement may be modified if best interests of the child require it.
· Best Interest of Child: Substantial Change Test does not apply where “a parent requests only a change in the parenting or visitation arrangement not amounting to a change from joint custody to sole custody or vice versa.” In re Marriage of Lucio (Cal. App. 2008)
· Relocation Approaches
· Presumption in favor of relocation (with custodial parent).
vs.
· Both parents bear the burden of proving the child’s best interests.
· California’s Relocation Approach
· Former Approach:
· Burgess (1996):  presumptive right of custodial parent to relocate
· Current Approach:
· LaMusga (2004):  if the proposed move with custodial parent would cause “detriment,”  then determination based on BIC
· Non-custodial parent bears the initial burden of showing detriment
· includes consideration of whether the move would harm the child’s relationship with the non-custodial parent
· If joint custody, then moving parent must show BIC
· LaMusga Relocation Considerations
· Child’s interest in stability and continuity of custodial arrangement
· The distance of the move
· Age of children
· Children’s relationship with both parents
· Relationship between the parents
· Wishes of the children if they are mature enough
· Reasons for proposed move
· Extent of sharing in custodial arrangement 
· Ciesluk v. Ciesluk:
· Overview
· The mother claimed the 1999 amendment of § 14-10-129 did not affect the presumption in favor of the majority time parent in relocation cases, and that the trial court erred in requiring her to show that the modification of parenting time would "enhance" her son. The court held that § 14-10-129, as amended, eliminated the three-part Francis test used to determine whether a proposed move was in the best interests of the child, including the presumption in favor of the majority time parent seeking relocation. Instead, both parents equally shared the burden of demonstrating what was in the child's best interests. The court held that the trial court abused its discretion under § 14-10-129(2)(c) where it prematurely concluded that it would be in the child's best interests to remain in close proximity to both parents. The court held that requiring the mother to show that the move would enhance her son's quality of life was a remnant of the Francis test that the legislature did not adopt in amending § 14-10-129, and created a presumption in the father's favor contrary to the legislative intent of § 14-10-129(2)(c). Also the trial court failed to impose an equal burden on the father.
· Facts:
· Mr. Ciesluk (defendant) and Mrs. Ciesluk (plaintiff) had a five-year-old son, Connor, when they divorced in 2002. The couple was awarded joint custody: Mrs. Ciesluk served as primary custodian and Mr. Ciesluk had custody on certain weekends and weeknights. In 2003, Mrs. Ciesluk was laid off from her job with Sprint after seven years with the company. She could not find alternative employment in Colorado but was offered a position with Sprint in Arizona, where her father, brother, sister-in-law, and nephew lived. Mrs. Ciesluk moved the court to modify the custodial arrangement so that she could relocate with Connor. Mr. Ciesluk opposed the move and the motion. The court appointed a special advocate to assess the best interests of Connor. The advocate determined that relocation would detrimentally impact Connor’s relationship with his father and therefore recommended that the boy remain in close proximity to both parents. After reviewing some, but not all, of the statutory factors prescribed for consideration in relocation cases, the court denied Mrs. Ciesluk’s motion. She appealed.
·  Holding(s):
· a court's sole duty in relocation cases is to determine the best interests of a child based upon the facts of each individual case. In performing this duty, the court shall specifically set forth its considerations with respect to all relevant factors, including any benefits the child may enjoy by relocating with the majority time parent.
· Rules/Policy: 
·  It is well established that a citizen has the right to travel between states. This right encompasses the right to migrate, resettle, find a new job, and start a new life. It makes no difference that a parent who wishes to relocate is not prohibited outright from doing so; a legal rule that operates to chill the exercise of the right, absent a sufficient state interest to do so, is as impermissible as one that bans exercise of the right altogether. Though Colo. Rev. Stat. § 14-10-129 does not prohibit outright a majority time parent from relocating, it chills the exercise of that parent's right to travel because, in seeking to relocate, that parent risks losing majority parent status with respect to the minor child. However, a majority time parent's right to travel is not the sole constitutional right at issue in relocation cases. In addition, a minority time parent has an equally important constitutional right to the care and control of the child. 
· A court's sole duty in relocation cases is to determine the best interests of a child based upon the facts of each individual case. In performing this duty, the court shall specifically set forth its considerations with respect to all relevant factors, including any benefits the child may enjoy by relocating with the majority time parent. 
· A court must begin its analysis in a relocation case with each parent on equal footing; a court may not presume either that a child is better off or disadvantaged by relocating with the majority time parent. Rather, the majority time parent has the duty to present specific, non-speculative information about the child's proposed new living conditions, as well as a concrete plan for modifying parenting time as a result of the move. The minority time parent may choose to contest the relocation in its totality, and thus seek to become the majority time or primary residential parent. Alternatively, the minority time parent may choose not to contest the relocation, but rather object to the revised parenting plan proposed by the majority time parent. In such a circumstance, the minority time parent has the responsibility to propose his or her own parenting plan. Thus, each parent has the burden to persuade the court that the relocation of the child will be in or contrary to the child's best interests, or that the parenting plan he or she proposes should be adopted by the court. The focus of the court, however, should be the best interests of the child. 
·  Requiring a parent to show that a move will "enhance the quality of life for the child" is a remnant of the Francis test that the General Assembly did not adopt in amending Colo. Rev. Stat. § 14-10-129. Colo. Rev. Stat. § 14-10-129(2)(c). Furthermore, none of the factors listed in § 14-10-129(2)(c) requires the majority time parent to establish that the move will directly benefit the child. 
· Notes:
· Women are most often the ones who seek relocation 
· Theres an interest in keeping continuity for the child 
· Parents have a liberty interest in being able to move where they want to 
· Court says that by not being allowed to move, the mother was being burdened
· In Trial court, the mother had to come up with arguments about why it was in best interest to leave, but dad did not have to come up with arguments about why it was in best interest to stay. Here, court says that both parents have to make an argument. Court says it shouldn’t be lopsided. The parent that wants to stay also has to make an argument about why they would want to stay . The burden is on BOTH of the parents. 
· In CA: the threshold question is whether the move would be detrimental
· CA uses the LaMusga Relocation Considerations
· Parenting
· Gender, Parenting, and Work
· Pregnancy Discrimination
· Women in the Workforce
· According to a recent study by Leanin.Org and McKinsey & Co, women are underrepresented at every level in large corporations
· Despite being approximately half of the population, women are only 24.4 percent of the legislatures across the country. 
· Congress: 20 in the US Senate and 85 in the House. 
· Women are 20 percent of partners in large law firms and 18 percent of General Counsel despite being roughly 40 percent of the workforce in the legal profession and 50 percent of law school students. 
· On Average, women make 74 cents for every dollar a man makes. Black women earn 64 cents and Latinas earn 54 cents. 
· Women’s Participation in the Workforce
· The demands of parenting and pregnancy often take a significant toll on the employment and earning prospects of women
· In one study, women and men had nearly identical earnings and weekly hours worked in the first few years after graduating from an elite business school.
· 15 years later, men made 75 percent more than women.
· State and federal laws have attempted to provide some protection to pregnant women in the workforce
· Brief History of Legal Regulation of Pregnancy
· Women viewed as an extension of their husbands and were valued for their fertility
· Some women were prohibited from or faced restrictions while working outside of the home
· Bradwell v. Illinois (SCOTUS 1897)
· Muller v. Oregon (SCOTUS 1908)
· Girls also faced discrimination in the context of education
· Skepticism Toward Pregnancy Exclusions in Employment
· Over time, the Supreme Court began to more heavily scrutinize employer exclusions of pregnant women in the workplace
· Cleveland Board of Edu. v. LaFluer (SCOTUS 1974)
· Overview
. The school boards' maternity leave regulations required arbitrary dates for when a pregnant teacher had to cease teaching due to her pregnancy. The Court held that the freedom of personal choice in matters of marriage and family life was one of the liberties protected by the Due Process Clause of the Fourteenth Amendment. The arbitrary cutoff dates embodied in the mandatory leave rules had no rational relationship to the valid state interest of preserving continuity of instruction, and allowing the individual teacher the choice to set firm dates later in pregnancy would serve the boards' objectives, while not violating the teachers' exercise of constitutionally protected freedom. The Court held that while it might be easier for the school boards to conclusively presume that all pregnant women were unfit to teach past a certain date, administrative convenience alone was insufficient to make valid what otherwise was unconstitutional. The Court also held that any school board regulations which arbitrarily limited the teachers' right to return to teaching suffered from the same constitutional deficiencies that plagued the presumption in the termination rules.
· Facts:
. Teachers brought suit under two state laws placing fixed cutoff dates for mandatory maternity leave and establishing set requirements prior to return.
· Issue(s): 
. The question before us in these cases is whether the interests advanced in support of the rules of the Cleveland and Chesterfield County School Boards can justify the particular procedures they have adopted.
· Holding(s):
. Mandatory termination provisions of maternity regulations violate the Due Process Clause of the Fourteenth Amendment where their use of unwarranted conclusive presumptions seriously burden the exercise of protected constitutional liberty
· the Cleveland return rule, insofar as it embodies the three-month age provision, is wholly arbitrary and irrational, and hence violates the Due Process Clause of the Fourteenth Amendment. The age limitation serves no legitimate state interest, and unnecessarily penalizes the female teacher for asserting her right to bear children.
· We perceive no such constitutional infirmities in the Chesterfield County rule. In that school system, the teacher becomes eligible for re-employment upon submission of a medical certificate from her physician; return to work is guaranteed no later than the beginning of the next school year following the eligibility determination.  The medical certificate is both a reasonable and narrow method of protecting the school board's interest in teacher fitness, while the possible deferring of return until the next school year serves the goal of preserving continuity of instruction. In short, the Chesterfield County rule manages to serve the legitimate state interests here without employing unnecessary presumptions that broadly burden the exercise of protected constitutional liberty.
· Notes:
. The laws at issue:
· Both cities:
· You have to leave when you're five months pregnant 
· Cleveland:
· 3 months after giving birth, you have to reapply
· Chesterfield:
· When you're ready, you can come back with a medical certificate from your dr
. Court uses substantive due process here (14th amendment)
· Right to be free from unwarranted gov'tal intrusion in the decision of whether to bear a child 
· Freedom of personal choice; the freedom to bear or beget children is a recognized right 
· Is there a legitimate governmental interest?
· School board:
· Physical fitness (teacher's capacity)
· Continuity (for students) 
. Discrimination on the basis of pregnancy is discrimination on the basis of sex
. Substantive Due Process 
· “right to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.” 
. Plaintiffs did not raise Title VII claim
· California Federal Savings and Loan v. Guerrera 
· Overview
. Cal. Gov't. Code § 12945(b)(2) required that employers reinstate women after a reasonable pregnancy disability leave, and plaintiff employers and organizations challenged its application, claiming that Title VII of the Civil Rights Act of 1964, as amended by the Pregnancy Discrimination Act of 1978, pre-empted the state statute. In affirming the judgment that the state statute was not pre-empted, the Court held that it did not compel employers to treat pregnant workers better than other disabled workers, but merely established minimum benefits to be provided to pregnant workers. The statute was not inconsistent with the purposes of the federal statute, nor did it require the doing of an act that was unlawful under Title VII.
· Facts:
. Title VII as amended by the PDA prohibits discrimination on the basis of pregnancy. Petitioner brought suit claiming that a California law requiring employers to make a good faith effort to rehire workers after maternity leave treated pregnant workers disproportionately to other workers and was pre-empted by the federal law.
· Issue(s): 
. The question presented is whether Title VII of the Civil Rights Act of 1964, as amended by the Pregnancy Discrimination Act of 1978, pre-empts a state statute that requires employers to provide leave and reinstatement to employees disabled by pregnancy.
· Holding(s):
. Cal. Govt. Code § 12945(b)(2) is not pre-empted by Title VII, the Civil Rights Act of 1964, as amended by the Pregnancy Discrimination Act of 1978, because it is not inconsistent with the purposes of the federal statute, nor does it require the doing of an act which is unlawful under Title VII.
· Rules/Policy: 
. Cal. Gov't. Code § 12945(b)(2) promotes equal employment opportunity. By requiring employers to reinstate women after a reasonable pregnancy disability leave, § 12945(b)(2) ensures that they will not lose their jobs on account of pregnancy disability.
. Cal. Govt. Code § 12945(b)(2) does not compel California employers to treat pregnant workers better than other disabled employees; it merely establishes benefits that employers must, at a minimum, provide to pregnant workers. Employers are free to give comparable benefits to other disabled employees, thereby treating women affected by pregnancy no better than other persons not so affected but similar in their ability or inability to work.
. Cal. Govt. Code § 12945(b)(2) is not pre-empted by Title VII, the Civil Rights Act of 1964, as amended by the Pregnancy Discrimination Act of 1978, because it is not inconsistent with the purposes of the federal statute, nor does it require the doing of an act which is unlawful under Title VII.
. A state law may provide more protection than a similar federal law so long as the state law is not inconsistent with the purposes of the federal law.
· Notes:
. The pregnancy discrimination act is a floor, not a ceiling: the law doesn’t require special treatment, but it doesn’t limit it 
. So, there is no pre-emption problem here 
. Pregnancy discrimination act is a floor, and state laws can go beyond that floor
· Pregnancy & Title VII
· Following the passage of Title VII, which prohibits discrimination on the basis of sex, the Court distinguished pregnancy from sex 
· Geduldig v. Aiello (SCOTUS 1974) – exclusion  of pregnant women from employment disability program
· “We cannot agree that exclusion of this disability from coverage amounts to invidious discrimination under the Equal Protection clause”
· Distinguished pregnant persons from non-pregnant persons (men and women)
. Equal Protection
· General Electric v. Gilbert (SCOTUS 1976) 
· Title VII
· What are the implications for pregnant women and women more generally?
· Pregnancy Discrimination Act
· The terms 'because of sex' or 'on the basis of sex' include, but are not limited to, because of or on the basis of pregnancy, childbirth, or related medical conditions; and women affected by pregnancy, childbirth, or related medical conditions shall be treated the same for all employment-related purposes, including receipt of benefits under fringe benefit programs, as other persons not so affected but similar in their ability or inability to work, and nothing in section 703(h) of this title shall be interpreted to permit otherwise. ””
· What does the Pregnancy Discrimination Act Require? 
· [image: Equality 
= SAMENESS 
Equality is about SAMENESS, it 
promotes fairness and justice by 
giving everyone the same thing. 
BUT it Can only work IF every- 
one starts from the SAME place, 
in this example equality only 
works if everyone is the same 
height. 
Equity = FAIRNESS 
EQUITY is about FAIRNESS, it's 
about making sure people get 
access to the same opportunities. 
Sometimes our differences and/or 
history, can create barriers to par- 
ticipation, so We must FIRST 
ensure EQUITY before we can 
enjoy equality. ]
· Gender equity
· Balancing the interest in family vs. business necessity/efficiency
· Guerra: “Serious health condition”
· Dike: Important/legitimate gov’t interest
· Balancing Work and Family
· Dike v. School Board
· Overview
· Plaintiff teacher wanted to breastfeed her baby during her lunch hour, and defendants, school board and superintendent, refused. She filed suit against defendant under 42 U.S.C.S. § 1983, characterizing breastfeeding as a constitutional right with which defendant had unduly interfered. The district court dismissed plaintiff's complaint and awarded attorney's fees to defendant, deeming the action frivolous. The court reversed the dismissal. The court held that plaintiff's interest in breastfeeding was entitled in some circumstances to protection against state infringement because it was similar to marriage, procreation, contraception, abortion, and family relationships, which were afforded special protection. However, the court also found that the justifications that defendant may have had for restricting plaintiff's exercise of her right during the work day were equally critical, and that defendant had a legitimate interest in preventing disruption of performance of duty. Therefore, plaintiff's complaint should not have been dismissed, nor attorney's fees awarded, because a question remained as to whether plaintiff could prove facts that would have entitled her to relief.
· Facts:
· Dike sued the school board alleging that it unduly interfered with a constitutionally protected right by preventing her from breastfeeding at work. The district court dismissed the action
· Issue(s): 
· Did the district court err by finding a claim that the right to nurture a child by breastfeeding was not constitutionally protected?
· Holding(s):
· The district court erred because the right to nurture a child by breastfeeding is included in the spectrum of interests the Supreme Court has protected under the Constitution.
· Rules/Policy: 
· Nurturing and rearing of children is included in the rights of privacy protected by the United States Constitution.
· Notes:
· Court adopts the substantive due process argument here
· Right to nurture your child (comes from the right to procreate)
· They sent this case back down to the lower courts, and she lost. But, today there are laws that require breastfeeding rooms and accommodations 
· This case is not very precedential anymore
· Family Medical Leave Act 
· (A) Because  of the  birth of a son  or daughter of the  employee and in order to care for such son  or daughter.
· (B) Because  of the  placement of a son  or daughter with the  employee for adoption or foster 
· care.
· (C) In  order to  care  for  the  spouse, or  a son,  daughter, or  parent, of the  employee, if such spouse, son,  daughter, or parent has a serious health condition.
· (D)  Because  of  a serious health condition that makes the  employee unable to perform the  functions of the  position of such employee.
· (E) Because  of any  qualifying exigency (as the  Secretary shall, by regulation, determine) arising out  of the  fact that the  spouse, or a son, daughter, or parent of the  employee is on active duty (or has  been notified of an impending call or order to active duty) in the  Armed Forces.  . . .
· Employee entitled to restoration to same or equivalent position upon return to work. 
· Unpaid leave time may be substituted for accrued paid sick leave
· Family and Medical Leave Act (1993)
· Sex
· sex-neutral, but…
· aimed at sex stereotypes and sex-based treatment [Hibbs (U.S. 2003)]
· Eligibility
· at least year of employment
· threshold for hours worked per year
· relatively large employers (50+ employees)
· includes state government employers (Hibbs)
· FMLA:  Who’s In and Who’s Out?
· In
· Men and women
· Parents and non-parents
· Out 
· Migrant / temporary / new / part-time workers
· Workers at small employers
· FMLA
· Leave for what?
· birth (doesn’t treat pregnancy as disability)
· adoption (broader than PDA)
· “serious health condition”
· illness, injury, impairment, or physical or mental condition that involves
. inpatient care in hospital, hospice, or residential medical care facility, OR
. continuing treatment by a health care provider
· Benefit
· 12 weeks for 12-month period
· unpaid leave (more likely  to be paid under PDA)
· job restoration (or equivalent)
· Covered relationships
· traditional, immediate family:  child, spouse, parent
· after Windsor, same-sex spouse covered (state of residence rule)
· in loco parentis extension
· Uncovered relationships
· non-traditional, extended family
· other relative
· unmarried partner
· FMLA Implications
· Who benefits?
· Those most able to afford it.  Leave is a luxury.
· Caldwell v. Holland of Texas, Inc.
· Overview
· Appellant sued appellee, alleging that her employment was terminated in violation of the Family and Medical Leave Act (FMLA), 29 U.S.C.S. §§ 2611-2612, after she requested and took time off work in order to care for her three-year-old son who suffered from a serious ear infection. The trial court granted appellee's motion for summary judgment, holding that appellant's son's did not suffer a "serious health condition" under the FMLA. The court reversed, holding that appellant presented sufficient evidence to raise a question of fact as to whether her son's ear infection incapacitated him for more than three days and whether he then received subsequent treatment for his condition. Appellant's son fell ill on June 7, 1997 and required constant care for more than three days. Surgery was performed on July 17, 1997. He was also incapacitated for more than three days following his surgery, and required two post-operative doctor visits.
· Facts:
· A single mother was fired from her employment after taking a day off of work to care for her sick child. She brought suit claiming the employer violated the FMLA by terminating her.
· Issue(s): 
· Did the district court err in granting summary judgment for Holland based on its finding that Caldwell’s termination did not violate the Family and Medical Leave Act (FMLA)?
· Holding(s):
· Yes. 
· Prong 1: Upon examining the seriousness of Kejuan's ear infection, which required surgery to prevent deafness, we hold that there is at least a question of fact as to whether Kejuan's condition was "serious" under the regulations.
· Prong 2: On the second prong of the threshold inquiry, we believe that Caldwell has generated a genuine issue of fact regarding whether Kejuan received "subsequent treatment." 
· Rules/Policy: 
· The applicability of the Family and Medical Leave Act, 29 U.S.C.S. §§ 2611-2612, turns on whether the employee can prove a two-pronged inquiry: first, she must show that her family member suffered a period of incapacity of more than three consecutive calendar days; second, she must show that her family member subsequently received continued, supervised treatment relating to the same condition. 
· In determining whether a child who is too young to attend school or work is incapacitated for purposes of a parent's eligibility under the Family and Medical Leave Act, 29 U.S.C.S. §§ 2611-2612, the fact finder must determine whether the child's illness demonstrably affected his normal activity. In making this determination, the fact finder may consider a variety of factors, including but not limited to: whether the child participated in his daily routines or was particularly difficult to care for during that period, and whether a daycare facility would have allowed a child with the illness to attend its sessions. 
· California’s Paid Family Leave Act
· The state of California has a Paid Family Leave program that provides up to 6 weeks of paid family leave for eligible workers, at up to 55% of their weekly earnings up to a maximum of $1,075 per week.  
· Unemployment Insurance Code § 3300
· California’s Pregnancy Disability Leave
· California law provides for a four-month paid leave for pregnancy, childbirth or other related medical condition  
· Employers may require employees to utilize part of their paid sick leave, but may not require employees to use paid vacation time
· Employee is entitled to reinstatement 
· May be used in concert with leave provided by State or Federal Medical Leave Act. 
· CA Gov’t Code § 12945
· The Rights of Parents
· State vs. Parents
· Meyer v. Nebraska (U.S. 1923)
· Parental rights vis-à-vis English-only language instruction law
· Pierce v. Society of Sisters (U.S. 1925)
· Parental rights vis-à-vis compulsory public school law
vs.
· Prince v. Mass. (U.S.  1944)
· State intervention against parents in favor of children
· Parents’ and Children’s Rights in the Non-Marital Family
· Family Form (marriage, marriage-like)
· Biology
· Conduct
· Intent
· Contract
· Best Interest of the Child
· Limitations on Unmarried Childrens' Rights
· Stanley v. Illinois
· Overview
· In a dependency proceeding by the State, the children of plaintiff unwed father were declared wards of the State. Plaintiff appealed from the order, claiming that he had never been shown to have been an unfit parent and that he had been deprived of equal protection of the laws, as guaranteed by U.S. Const. amend. XIV. The state supreme court held that plaintiff could properly be separated from his children upon proof of the single fact that he and the children's mother, who was deceased, had not been married. Plaintiff filed a petition for writ of certiorari. The Court granted certiorari and reversed, finding that the State's interest in caring for plaintiff's children was de minimis if plaintiff was shown to be a fit father. The Court held that plaintiff was denied equal protection of the law because all parents were constitutionally entitled to a hearing on their fitness before their children were removed from their custody. Thus, plaintiff, as an unwed father, was also entitled to a hearing.
· Facts:
· Joan Stanley lived with Peter Stanley, appellant, intermittently for 18 years, during which time they had three children. Under Illinois law the children of unwed fathers became wards of the State upon death of the mother. When Joan died a dependency proceeding was instituted by the State and appellant’s children were declared wards of the State and placed with court-appointed guardians. Appellant appealed upon the fact that he had never been shown to be an unfit parent and that since married fathers and unwed mothers could not be deprived of their children without such a showing, he had been deprived of the equal protection of laws guaranteed by the Fourteenth Amendment.
· Appellant had an ongoing relationship with a woman with whom he sired and raised three children. Upon the death of the mother the children were deemed wards of the State under an Illinois law that did not place children in the custody of unwed fathers.
· Issue(s): 
· Does the Illinois statute violate the Fourteenth Amendment to the United States Constitution by distinguishing against and burdening unwed fathers?
·  Is a presumption that distinguishes and burdens all unwed [****8]  fathers constitutionally repugnant?
· Holding(s):
·  As a matter of due process of law, an unwed father is entitled to a hearing on his fitness as a parent before his children are taken from him; by denying him a hearing and extending it to all other parents whose custody of their children is challenged, the State denies the father the equal protection of the laws guaranteed by the Fourteenth Amendment. 
· We have concluded that all Illinois parents are constitutionally entitled to a hearing on their fitness before their children are removed from their custody. It follows that denying such a hearing to Stanley and those like him while granting it to other Illinois parents is inescapably contrary to the Equal Protection Clause. 
· Rules/Policy: 
·  As a matter of due process of law, an unwed father is entitled to a hearing on his fitness as a parent before his children are taken from him; by denying him a hearing and extending it to all other parents whose custody of their children is challenged, the State denies the father the equal protection of the laws guaranteed by the Fourteenth Amendment. 
· The statute violated appellant’s equal protection under the laws by depriving him of custody of his children when married fathers and unwed mothers could not be deprived of custody without being shown to be unfit parents.
· The private interest of a man in the children he has sired and raised undeniably warrants deference and, absent a powerful countervailing interest, protection. The interest of a parent in the companionship, care, custody, and management of his or her children comes to the United States Supreme Court with a momentum for respect lacking when appeal is made to liberties that derive merely from shifting economic arrangements. 
· Notes:
· Whats the classification? 
· Married fathers & unwed mothers vs. unwed fathers
· Its about marriage and its about gender
· Could be quasi…but not quite
· Theres also a procedural component here…
· Father is being denied a hearing. He is deemed unfit under a mandatory presumption, so a hearing isnt even required
· (technically, this should receive strict scrutiny, because you're burdening a parents right to raise child)
· Presuming unmarried men are unfit parents
· Court approached case as EP, not substantive due process, so its approached as rational basis 
· You're entitled to hearing on fitness as a parent. You cannot have a presumption that assumes a father is unfit merely because they are unmarried. At minimum, there needs to be clear and convincing evidence that a parent is unfit before their right to parent can be terminated. 
· What’s the classification?
· Married fathers & unwed mothers vs. unwed fathers
· What’s the procedural due process component?
· No hearing before deprivation of substantive due process (parental rights) whereas all other parents would get a hearing
· What’s the level of scrutiny?
· Unclear – balancing
· What is the governmental interest?
· Protection of neglected children
· Administrative convenience
· Holding
· Entitled to procedural due process; denial constituted equal protection violation
· Grandparent visitation
· First-generation statutes:  grandparents get visitation with their deceased child’s children.
· Second-generation statutes:  include visitation in cases of divorce.
· Third-generation statutes:  grandparent visitation based on the “best interests of the child” without regard to death or divorce.
· Troxel v. Granville (U.S. 2000)
· Overview
· Petitioner grandparents petitioned a Washington Superior Court for the right to visit their grandchildren. Respondent mother opposed the petition. The case ultimately reached the Washington Supreme Court, which reversed the order of visitation entered by the superior court. The court granted certiorari. The court found that the visitation order was an unconstitutional infringement on respondent's fundamental right to make decisions concerning the care, custody, and control of her two daughters. The state superior court failed to accord the determination of respondent, a fit custodial parent, any material weight; announced a presumption in favor of grandparent visitation; and failed to accord significant weight to respondent's already having offered meaningful visitation to petitioners. The court concluded that the Due Process Clause of the United States Constitution did not permit a state to infringe on the fundamental right of parents to make child rearing decisions. Accordingly, the court held that Wash. Rev. Code § 26.10.160(3), as applied in this case, was unconstitutional.
· Facts:
· The paternal grandparents brought a petition requesting visitation of their granddaughters. The mother agreed to some visitation, but did not agree to the extended visitation requested. Mother appealed the court’s granting of visitation as unconstitutional.
· Washington Grandparent Visitation Statute
· Any person may petition for visitation rights at any time, and the court may grant such visitation rights whenever “visitation may serve the best interest of the child.”
· “Visitation with a grandparent shall be presumed to be in the child’s best interests when a significant relationship has been shown to exist.”
· Issue(s): 
· Does the Washington statute allowing any person to petition for visitation rights at any time infringe on the liberty interest of parents in the care, custody, and control of their children?
· Holding(s):
·  Section 26.10.160(3), as applied to Granville and her family in this case, unconstitutionally infringes on that fundamental [**2061]  parental right. The Washington nonparental visitation statute is breathtakingly broad.
· Nationwide, enactment of nonparental visitation statutes have attempted to recognize that children should have the opportunity to benefit from relationships with statutorily specified persons such as grandparents. The cost of this is a substantial burden on the traditional parent-child relationship. The liberty interest of parents in the care, custody and control of their children is perhaps the oldest fundamental liberty interests recognized by this Court.
· Rules/Policy: 
· The court’s presumption that it is normally in the best interest of children to spend time with the grandparent failed to provide any protection for Granville’s fundamental constitutional right to make decisions concerning the rearing of her own daughters.
· So long as a parent adequately cares for his or her children (i.e., is fit), there will normally be no reason for the State to inject itself into the private realm of the family to further question the ability of that parent to make the best decisions concerning the rearing of that parent's children.
· Notes:
· This statute is not deferential enough to the judgments of the parent. If the parent is a fit parent, we ought to listen to them in what they believe is in the best interests of the child. 
· When children are involved, courts tend to use a balancing approach rather than just strict scrutiny taking everything over 
· There's a balancing test, but ultimately, we defer to a fit parents determination about who gets access to his/her children
· Post-Troxel third-party visitation statutes
· Deference to fit parent’s wishes
· Move from best interests of the child to harm standard
· Best interests of the child, but with more specific factors that include deference to parental wishes or presumption in favor of parent’s decision
* Washington statute ultimately struck down by Wash. S. Ct. in 2005.  Legislature has done nothing to respond.
· California grandparent visitation statute:  § 3103
· “reasonable visitation to a grandparent … if [BIC],” BUT
· Rebuttable presumption that grandparent visitation is not in BIC if:
· Both parents object
· Parent with sole legal and physical custody objects.
· Legal/Biological Parent vs. Non-Legal/Non-Biological Parent
· Functional Parenthood
· Equitable parent
· De facto parent
· Psychological parent
· Functional parent
· Parents vs. Non-Parents
· Distinguish Troxel
· Biological/legal mother vs. non-parents (paternal grandparents)
· From same-sex parent cases
· Biological/legal mother vs. non-biological mother
· Bethany v. Jones
· Overview
· The action involved a dispute over child visitation. The mother argued on appeal that the partner had no recognizable right entitling her to visitation with the child, but the supreme court affirmed the circuit court's order that, in part, granted the partner visitation under a theory of in loco parentis or equitable estoppel. Considering the ample evidence about the relationship between the partner and the child, the circuit court did not clearly err in finding that she stood in loco parentis to the child. It was undisputed that she was the stay-at-home mom for over three years who took care of the child and the child called her mommy. The child thought of the partner's parents as her grandparents and spent holidays with the partner's family. The parties' intentions were always to co-parent, until the mother unilaterally determined that she no longer wanted the partner to have visitation. Taking all of that into consideration, the circuit court correctly determined that the partner was a parent figure to the child.
 
· Facts:
· Gay couple. A is bio parent, B carries parent and acts as a parent. A and B break up, A says B cant see baby anymore. Trial court grants B visitation.
· Issue(s): 
· Did trial court err in granting B visitation?
 
· Holding(s):
· No.
· Rules/Policy: 
· The Due Process Clause of U.S. Const. amend. XIV protects the rights of parents to direct and govern the care, custody, and control of their children. However, the situation where a grandparent seeks visitation against a parent's wishes has been distinguished. In a case where a stepparent seeks visitation it is under the theory that he or she stood in loco parentis to the child rather than just having some type of relationship. The finding of an in loco parentis relationship is different from the grandparent relationships found in case law because it concerns a person who, in all practical respects, was a parent. Moreover, the primary consideration in child-custody cases is the welfare and best interest of the children; all other considerations are secondary.
· Considerations in Deciding Parenthood
· Family Form (marriage, marriage-like)
· Biology
· Conduct
· Intent
· Contract
· Best Interest of the Child
· Washington non-parental visitation statute
· Any person may petition for visitation rights at any time, and the court may grant such visitation rights whenever visitation may serve the best interest of the child.
· “Visitation with a grandparent shall be presumed to be in the child’s best interests when a significant relationship has been shown to exist.”
· Who is a Parent?
· Presumptions of Paternity
· Original UPA (1973):  
Presumption of Paternity
· § 4(a):  A man is presumed to be the natural father of a child if:
· He and the child’s natural mother are or have been married to each other and the child is born during the marriage…
or…
· While the child is under the age of majority, he receives the child into his home and openly holds out the child as his natural child.
· § 4(b): If two or more presumptions arise which conflict with each other, the presumption which on the facts is founded on the weightier considerations of policy and logic controls.
· California Presumption of Paternity
· Family Code § 7611(d)
. “The presumed parent receives the child into his or her home and openly holds out the child as his or her natural child.”
· Original UPA (1973)
· Section 5:
. If, under the supervision of a licensed physician and with the consent of her husband, a wife is inseminated artificially with semen donated by a man not her husband, the husband is treated in law as if he were the natural father of a child thereby conceived. The husband’s consent must be in writing and signed by him and his wife. 
. The donor of semen provided to a licensed physician for use in artificial insemination of a married woman other than the donor’s wife is treated in law as if he were not the natural father of a child thereby conceived. 
· CAL. FAMILY CODE 7613
· (a) If, under the supervision of a licensed physician and surgeon and with the consent of her spouse, a woman conceives through assisted reproduction with semen donated by a man not her husband, the spouse is treated in law as if he or she were the natural parent of a child thereby conceived.
· (b):  The donor of semen provided to a licensed physician and surgeon or to a licensed sperm bank for use in assisted reproduction [formerly artificial insemination] of a woman other than the donor’s spouse is treated in law as if he were not the natural parent of a child thereby conceived, unless otherwise agreed to in a writing signed by the donor and the woman prior to the conception of the child.
· Revised UPA (2000/02)
· Section 702:  “A donor is not a parent of a child conceived by means of assisted reproduction.”
· Section 703:  “A man who provides sperm for, or consents to, assisted reproduction by a woman with the intent to be the parent of her child, is a parent of the resulting child.” 
· California Presumption of Paternity
· Family Code § 7611(d)
. “The presumed parent receives the child into his or her home and openly holds out the child as his or her natural child.”
· Michael H. v. Gerald D.
· Overview
. Mother and respondent were married. Mother had an adulterous relationship with petitioner father. As a result petitioner child was born. Respondent was listed as father on child's birth certificate and held child out to the world as his daughter. Blood tests showed a 98.07 percent probability that petitioner was child's father. For a time, mother resided with petitioner, who held child out as his daughter. Mother subsequently moved and rebuffed father's attempts to visit child. Petitioner filed a filiation action to establish his paternity and right to visitation. Child filed a cross-complaint asserting that if she had more than one de facto father, she was entitled to maintain her filial relationship with both. Mother and respondent reconciled. Respondent intervened, and the superior court granted his motion for summary judgment against petitioner and child. The California Court of Appeal affirmed. The California Supreme Court denied discretionary review. The Supreme Court affirmed.
· Facts:
. Carole had an adulterous affair with Michael while married to Gerald. A child was born while Carole and Gerald were together, but was likely Michael’s child. Michael and the child by guardian ad litem brought suit to establish paternity and a right to visitation.
· Issue(s): 
.  the legal issue in the present case reduces to whether the relationship between persons in the situation of Michael and Victoria has been treated as a protected family unit under the historic practices of our society, or whether on any other basis it has been accorded special protection.
· Holding(s):
. We think it impossible to find that it has. In fact, quite to the contrary, our traditions have protected the marital family (Gerald, Carole, and the child they acknowledge to be theirs) against the sort of claim Michael asserts.
· Rules/Policy: 
. An adulterous, natural father does not have a constitutional right to paternity over the marital father.
· Notes:
. Takeaway: this case limits the rights of unmarried fathers
. Presumption of legitimacy: Presumption that if theres a married pregnant woman, the husband is the father 
· Can rebut the presumption by blood test, but must be made within two years of child's birth and only by husband or wife 
· Issue: does this CA law (the presumption of legitimacy) violate the DP clause of the 14th amendment
· Is this infringing on the biological fathers fundamental right to parent?
· Court upholds the law. Applied rational basis review. 
· Remember, this is a plurality opinion
· Majority defines fundamental right to parent very narrowly:
· Adulterous natural father's parental rights
· Natural father's relationship with a child whose mother is married to another man 
· Fundamental?
· History and tradition
· In review of historical record, what is most important is the marital relationship (not an outsider biological parent who wants to parent)…."marital supremacy"
· The dissent frames the right broadly
· Its about general parental rights
· Fundamental?
· History and tradition
· Parenthood generally
· Frame the right narrowly, less likely that it will be found to be fundamental, and thus more likely that the statute will survive 
· Today, this statute has changed. The presumed father can file a petition for a blood test. If two or more presumptions arise which conflict w/ each other, the presumption which on the facts is founded on the weightier considerations. 
· CA today can recognize more than two parents
· California’s Conclusive Marital Presumption
· “The issue of a wife cohabiting with her husband, who is not impotent or sterile, is conclusively presumed to be a child of the marriage.”
· The presumption may be rebutted by blood tests, but motion for blood tests must be made within two years of the child’s birth and only by husband or wife.
· Michael H. Substantive Due Process Analysis
· Justice Scalia
· What’s the right at stake?  Framing the right
· Narrow:
· Adulterous natural father’s parental rights
· Natural father’s relationship with a child whose mother is married to another man
· Fundamental?
· History and tradition
· Unitary (mostly marital) family
· Justice Brennan (dissenting)
· What’s the right at stake?  Framing the right
· Broad:  Parental rights
· Fundamental?
· History and tradition
· Parenthood generally
· JUSTICE SCALIA’S FOOTNOTE
· “Justice Brennan criticizes our methodology in using historical traditions specifically relating to the rights of an adulterous natural father . . . . Justice Brennan would choose to focus instead upon ‘parenthood.’ . . . Though the dissent has no basis for the level of generality it would select, we do:  We refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified.”
· California Response:  
ability of unmarried father to challenge presumption of legitimacy
· The notice of motion for blood tests . . . may be filed not later than two years from the child’s date of birth … by the presumed father . . . . [Presumed father = received child into his home and openly held out child as his own] (§ 7541(a))
· If two or more presumptions arise which conflict with each other, the presumption which on the facts is founded on the weightier considerations of policy and logic controls.                (§ 7612(b))
· Revised UPA (2000/02) (adopted in 9 states – not California)
· § 607(a): a proceeding brought by a presumed father, the mother, or another individual to adjudicate the parentage of a child having a presumed father must be commenced not later than two years after the birth of the child.
· In determining whether to deny a motion seeking an order for genetic testing, the court shall consider the BEST INTEREST OF THE CHILD.
· § 204(a): A man is presumed to be the father of a child if:
· (4) For the first two years of the child’s life, he resided in the same household with the child and openly held out the child as his own.
· * Removed provision regarding conflicting presumptions because of “modern genetic testing obviating the need for this old approach” and the availability of “estoppel principles . . . to deny requests for genetic testing.”
· Section 301: “The mother of a child and a man claiming to be the genetic father of the child may sign an acknowledgment of paternity with intent to establish the man’s paternity.”
· “[T]he acknowledgment is the equivalent of a judicial adjudication of paternity of the child. . . . [A] challenge to the acknowledgment is permitted only under limited circumstances and is barred after two years.”
· 7611(d) (2014)
· “The presumed parent receives the child into his or her home and openly holds out the child as his or her natural child.”
· 7612(b) (2014)
· “If two or more presumptions arise under Section 7610 or 7611 that conflict with each other, or if a presumption under Section 7611 conflicts with a claim pursuant to Section 7610, the presumption which on the facts is founded on the weightier considerations of policy and logic controls.”
· Paternity by Estoppel 
· BIC of child to recognize husband as the father of the child
· Obscures identity of natural father
· Child may be denied opportunity to bond with natural father
· K.E.M. v. P.C.S.
· Overview
· The mother acknowledged that she had an extramarital affair with the alleged father while married to her husband. However, testing had established that her husband was not the biological father of the child. The alleged father asserted paternity by estoppel to defeat the child support claim, arguing that the husband had established the father relationship with the child, his own involvement had been insignificant, and that the mother and her husband still remained married, though separated. The Court acknowledged that the trial court's decision-making process was informed by an evolving set of appellate court decisions which were difficult to reconcile but that it erred by failing to inquire into the child's bests interests. The Court held that paternity by estoppel continues in Pennsylvania and that the case required appointment of a guardian for the child. Further, the court held that in cases involving separation and divorce, the Uniform Act on Blood Tests to Determine Paternity, 23 Pa.C.S. § 5104, was to be applied on its terms insofar as it authorizes testing.
· Holding(s):
·  Paternity by estoppel continues to pertain in Pennsylvania, but it will apply only where it can be shown, on a developed record, that it is in the best interests of the involved child. 
· Rules/Policy: 
·  Paternity by estoppel continues to pertain in Pennsylvania, but it will apply only where it can be shown, on a developed record, that it is in the best interests of the involved child. 
· Absent any overriding equities in favor of the putative father, such as fraud, the law cannot permit a party to renounce even an assumed duty of parentage when by doing so, the innocent child would be victimized. Relying upon the representation of the parental relationship, a child naturally and normally extends his love and affection to the putative parent. The representation of parentage inevitably obscures the identity and whereabouts of the natural father, so that the child will be denied the love, affection and support of the natural father. As time wears on, the fiction of parentage reduces the likelihood that the child will ever have the opportunity of knowing or receiving the love of his natural father. While the law cannot prohibit the putative father from informing the child of their true relationship, it can prohibit him from employing the sanctions of the law to avoid the obligations which their assumed relationship would otherwise impose.
· The Supreme Court of Pennsylvania realizes that there will be children of broken marriages who may never enjoy the supportive relationship with either psychological or biological fathers. All things being equal in that regard, the Supreme Court concludes that the responsibility for fatherhood should lie with the biological father. To the degree the equities come into play, after consideration of the child's best interests, continuing deception potentially relevant to a husband's continuance in a marriage may be a relevant factor, even where the fraud is short of the typical scenario. 
· Notes:
· Paternity by estoppel
· BIC of child to recognize husband as the father of the child
· Obscures identity of natural father
· Child may be denied opportunity to bond with natural father 
· Policy: if you hold out a child as your own, you cant then deny that the child is not yours biologically 
· Court says its relevant for bio father to pay for guardian ad litem. But, at the end of the day, the person who is the legal parent and is responsible for the child narrows down to what is in the best interests of the child
· So, best interests of the child standard is used in determining who a parent is as well
· 7612(c) – Multiple parents possible
· In an appropriate action, a court may find more than two persons with a claim to parentage under this division are parents if the court finds that recognizing only two parents would be detrimental to the child.”
· Nevada application in St. Mary v. Damon
· Mother-Child Relationship
· Cal. Fam. Code § 7610: “The parent-child relationship may be established by proof of having given birth to the child.”
· See also Original UPA § 3: “The natural mother may be established by proof of her having given birth to the child.”
· Cal. Fam. Code § 7650:  “Insofar as practicable, the provisions of this part applicable to the father and child relationship apply.”
· See also Original UPA (1973) (§ 21) (same)
· See also Revised UPA (2000/02) (§ 106):  “Provisions of this Act relating to determination of paternity apply to determinations of maternity.”
· Cal. Family Code
· § 7630(f): “A party to an assisted reproduction agreement may bring an action at any time to establish a parent and child relationship consistent with the intent expressed in that agreement.”
· § 7633: “an order or judgment may be entered before the birth of the child, and enforcement of that order or judgment shall be stayed until the birth of the child.”
* Assisted reproduction = “conception by any means other than sexual intercourse”
· Revised UPA (2000/02)
· Section 801, Gestational Agreement Authorized
· A prospective gestational mother, her husband if she is married, a donor or the donors, and the intended parents may enter into a written agreement providing that:
· (2) the prospective gestational mother, her husband if she is married, and the donors relinquish all rights and duties as the parents;
· (3) the intended parents become the parents of the child.
[includes both gestational and traditional surrogacy]
* “A court may issue an order validating the gestational agreement and declaring that the intended parents will be the parents”
* Upon birth of the child, “the court shall issue an order confirming that the intended parents are the parents of the child.”
· Revised UPA Section 201
· (a) The mother-child relationship is established between a woman and a child by:
· (1) the woman’s having given birth to the child, except as otherwise provided in Article 8;
· (4) an adjudication confirming the woman as a parent of a child born to a gestational mother if the agreement was validated under Article 8 or is enforceable under other law.
· Sperm Donor or Presumed Parent?
· Ways to designate a parent
· Biology 
· Pregnancy – maternal
· Family Form - Marriage
· A child born during an in-tact marriage
· Conduct
· Intent to be parent
· Holding a child out as one’s own
· Contractual Agreement
· Best Interest of the Child
· Indian Child Welfare Act
· “[n]o termination of parental rights may be ordered in such proceeding in the absence of a determination, supported by evidence beyond a reasonable doubt, that the continued custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.”
· Adoptive Couple v. Baby Girl
· Overview
· The father did not provide financial support and never had custody of the child. The adoptive parents provided financial support during the pregnancy and had custody of the child prior to the state court's ruling. The Supreme Court held that the phrase "continued custody" in 25 U.S.C.S. § 1912(f) referred to custody that a parent already had and did not apply where the Indian parent never had custody. This interpretation comported with the statutory text and the ICWA purpose to counteract the unwarranted removal of Indian children; when an Indian child's adoption was voluntarily and lawfully initiated by a non-Indian parent with sole custodial rights, the ICWA’s primary goal was not implicated. Similarly, § 1912(d) applied only where an Indian family’s “breakup” would be precipitated by the termination of the parent’s rights; when an Indian parent abandoned an Indian child prior to birth and never had custody, there was no relationship that would be discontinued, and § 1912(d) was inapplicable. The 25 U.S.C.S. § 1915(a) adoption preferences were not implicated because the father did not seek to adopt the child, but argued that his parental rights should not have been terminated.
· Facts:
· When the biological mother of Baby Girl became pregnant she did not live with the father and the father did not support the mother financially. The mother sent the father a text message asking if he would rather pay child support or relinquish his parental rights. He sent a text back, saying that he would relinquish his rights, though he later testified that he thought he was relinquishing his rights only to the mother. The biological father was a registered member of the Cherokee Nation. The biological mother attempted to verify this status, but spelled the father's name wrong and misrepresented his birthday in the request, so the Nation could not locate the father's registration. The mother listed Baby Girl's ethnicity as "Hispanic" instead of "Native American" on the birth certificate. The mother decided to put Baby Girl up for adoption because she had two other children that she struggled to support.
· Adoptive Couple, who resided in South Carolina, began adoption proceedings in that state. The Cherokee Nation finally identified the father as a registered member and filed a notice of intervention, stating that Baby Girl was an "Indian Child" under the Federal Indian Child Welfare Act (ICWA). The father stated that he did not consent to the adoption and would seek custody of Baby Girl. After trial, the family court denied Adoptive Couple's petition for adoption and granted custody to the biological father. The court held that the biological father was a "parent" under the ICWA because of his paternity and pursuit of custody as soon as he learned that Baby Girl was being put up for adoption. Adoptive Couple did not follow the procedural directives in the ICWA to obtain the father's consent prior to initiating adoption proceedings. The Supreme Court of South Carolina affirmed.
· Issue(s): 
· Can a non-custodial parent invoke ICWA to block an adoption voluntarily and lawfully initiated by a non-Indian parent under state law?
· Does ICWA define "parent" to include an unwed biological father who has not complied with state law rules to attain legal status as a parent?
· Holding(s):
· No, a non-custodial parent cannot invoke the ICWA to block an adoption voluntarily and lawfully initiated by a non-Indian parent. The Court did not rule on the definition of "parent," but, for the sake of argument, assumed that the biological father was a "parent" under the ICWA. Justice Samuel A. Alito, Jr. delivered the opinion of the 5-4 majority. The Court held that the ICWA was designed to stop the practice of unwarranted removal of Indian children from Indian families "due to the cultural insensitivity and bias of social workers and state courts." In this case, however, the Court noted that the biological father never had either legal or physical custody of Baby Girl and had previously relinquished his parental rights. Because the biological father gave up custody before birth, and because Baby Girl had never been in his legal or physical custody, the ICWA's goal to prevent the breakup of Indian families did not apply. Furthermore, the Court held that the ICWA's preference for placing an Indian child with family, other members of the tribe, or other Indian families did not apply in this case because no other parties beside the adoptive parents had come forward to adopt Baby Girl. The Court feared that applying the lower court's rationale could lead to a scenario where a biological Indian father could play an "ICWA trump card" to override the mother's decision and the child's best interests.
· Rules/Policy: 
· The U.S. Supreme Court holds that 25 U.S.C.S. § 1912(f) — which bars involuntary termination of a parent’s rights in the absence of a heightened showing that serious harm to the Indian child is likely to result from the parent’s “continued custody” of the child — does not apply when the relevant parent never had custody of the child.
· The U.S. Supreme Court holds that 25 U.S.C.S. § 1912(d) — which conditions involuntary termination of parental rights with respect to an Indian child on a showing that remedial efforts have been made to prevent the “breakup of the Indian family” — is inapplicable when the parent abandoned the Indian child before birth and never had custody of the child.
· Notes:
· Normal burden for parents' rights to be terminated is clear and convincing evidence. Here, to terminate rights under ICWA, must meet a beyond a reasonable doubt burden.
· If there's going to be an adoption, the process is different
· Contact the tribe!
· Why did this go to SCOTUS? ICWA is a federal law
· Donor Agreements
· In Re M.F.
· Overview
· The mother previously cohabited and had a long-term relationship with a female life partner. They wanted a child, so the father, who was a friend of the mother's, provided sperm with which to impregnate the mother. After the child was conceived and prior to birth, the parties signed the DA. The mother had a second child seven years later. After the relationship between the mother and her life partner ended, she sought county financial assistance. A petition to establish the father's paternity was filed by a county prosecutor on behalf of the mother. The trial court denied the petition, finding that the DA was valid. On appeal, the court noted that the manner of insemination determined the enforceability of the DA, as insemination via intercourse would render it unenforceable as against public policy. Under traditional contract law principles, as the mother sought to avoid the DA, she bore the burden of proving the means of avoidance. The record revealed that she failed to prove that insemination incurred in such a way as to render the DA unenforceable and void. However, based on the language therein, the DA did not apply to the younger child, for whom the father admitted paternity.
· Facts:
· Mother in same-sex relationship with life partner. Father, friend of mother, agreed to provide sperm to impregnate mother. After MF was conceived, but before MF was born, mother and father signed a donor agreement. CF was born using the same donor. 
· Issue(s): 
· Whether the donor agreement is enforceable. 
· Holding(s):
· The donor agreement applies to the first conceived child, but not the second. 
· A party that seeks to avoid a contract bears the burden of proof on matters of avoidance. Thus, Mother bore the burden of proving that the manner of insemination rendered the Donor Agreement unenforceable.
· The contract cannot be construed to apply to future children conceived as a result of artificial insemination involving Mother and Father. Therefore, the trial court erred in holding that a valid, enforceable contract existed that would prohibit an action to establish paternity of C.F. in Father. 
· Rules/Policy: 
·  A party that seeks to avoid a contract bears the burden of proof on matters of avoidance. 
· A physician must be involved in the process of artificial insemination. At a minimum, this involvement includes the requirement that the semen first be provided to the physician. This goes a long way toward preventing last-minute decisions to attempt the endeavor without the involvement of a medical professional.
· Contracts between a sperm donor and a recipient regarding the conception of a child must reflect the parties' careful consideration of the implications of such an agreement and a thorough understanding of its meaning and import.
· Notes:
· Must be licensed physician impregnating mother through artificial insemination 
· Must be drafted K
· What if a mother is attempting to establish maternity (or parental status)?
· St. Mary v. Damon
. HOLDINGS: [1]-The trial court erred in determining that the surrogate mother lacked "legal rights" to the child because it misinterpreted the 2009 order, which recognized the legal mother's relationship to the child without affecting the same of the surrogate; [2]-The Nevada Parentage Act allowed both parents to be legal mothers of the child, Nev. Rev. Stat. § 126.041(1); [3]-The district court abused its discretion in limiting the evidentiary hearing to the issue of third-party visitation and in deeming the co-parenting agreement unenforceable under Nev. Rev. Stat. § 126.045 as the agreement's plain language indicated that it was not a surrogacy arrangement within the scope of that statute; [4]-The parties' co-parenting agreement aligned with Nevada's policy of encouraging parents to enter into parenting agreements that resolved matters pertaining to their child's best interest.
. Facts: 
· Same-sex partners St. Mary and Damon decided to have a child together. 
· Damon had her egg fertilized and implanted in St. Mary
· The two drafted a co-parenting agreement
· St. Mary gave birth and only her name was on the birth certificate, but child was given both St. Mary and Damon’s names
· The two later split and Damon sought to assert her rights as a mother and to be added to the birth certificate
· The Court found that Damon was the child’s biological mother; St Mary was entitled to third party visitation b/c she was not the biological or legal mother – rather more of a surrogate
. Issue:
· Is St. Mary the legal mother?
. Holding(s):
· upon remand, the district court must hold an evidentiary hearing to determine whether St. Mary is the child's legal mother or if she is someone without a legal relationship to the child, during which the court may consider any relevant evidence for establishing maternity under the Nevada Parentage Act.
·  in the event that St. Mary is found to be a legal mother, the district court must consider the parties' co-parenting agreement in making its child custody determination.
. Rules/Policy: 
· Although Nev. Rev. Stat. § 126.051(3) contains procedures for rebutting paternity presumptions by clear and convincing evidence or a court decree establishing paternity by another man, and while § 126.051(3) arguably applies in maternity cases, the Supreme Court of Nevada declines to read this provision of the statute as conveying clear legislative intent to deprive a child conceived by artificial insemination of the emotional, financial, and physical support of an intended mother who actively assisted in the decision and process of bringing the child into this world. In Nevada, as in other states, the best interest of the child is the paramount concern in determining the custody and care of children. Both the Legislature and this the supreme have acknowledged that, generally, a child's best interest is served by maintaining two actively involved parents. To that end, the Legislature has recognized that the children of same-sex domestic partners bear no lesser rights to the enjoyment and support of two parents than children born to married heterosexual parents. 
· Here, St. Mary and Damon's co-parenting agreement was not within the scope of NRS 126.045. The agreement lacked any language intimating that St. Mary acted as a surrogate, such as language indicating that she surrendered custody of the child or relinquished her rights as a mother to the child. Rather, the agreement expressed that St. Mary would share the parental duties of raising the child and would jointly make major parenting decisions with Damon
· [image: Important] When a child has the opportunity to be supported by two loving and fit parents pursuant to a co-parenting agreement, this opportunity is to be given due consideration and must not be foreclosed on account of the parents being of the same sex. To bar the enforceability of a co-parenting agreement on the basis of the parents' genders conflicts with the Nevada Parentage Act's policies of promoting the child's best interest with the support of two parents. 
. Notes:
· Trial court: No biological relationship with the child, but there is a relationship with the child, so you can have third party visitation
· Can you have two mothers?
· Its important to have an agreement in a surrogacy situation
· Presumption that person who gave birth to the child is the mother
· Shift towards presumptions that typically apply to men more gender neutral and applicable to same-sex couples 
· There are a few presumptions that establish the fact that st. mary is the legal mother
· Revised UPA (2000/02)
. Section 801, Gestational Agreement Authorized
· A prospective gestational mother, her husband if she is married, a donor or the donors, and the intended parents may enter into a written agreement providing that:
· (2) the prospective gestational mother, her husband if she is married, and the donors relinquish all rights and duties as the parents;
· (3) the intended parents become the parents of the child.
· [includes both gestational and traditional surrogacy]
· * “A court may issue an order validating the gestational agreement and declaring that the intended parents will be the parents”
· * Upon birth of the child, “the court shall issue an order confirming that the intended parents are the parents of the child.”
· Mother-Child Relationship
· Cal. Fam. Code § 7610: “The parent-child relationship may be established by proof of having given birth to the child.”
. See also Original UPA § 3: “The natural mother may be established by proof of her having given birth to the child.”
· Cal. Fam. Code § 7650:  “Insofar as practicable, the provisions of this part applicable to the father and child relationship apply.”
. See also Original UPA (1973) (§ 21) (same)
. See also Revised UPA (2000/02) (§ 106):  “Provisions of this Act relating to determination of paternity apply to determinations of maternity.”
· Johnson v. Calvert & Intentional Parenthood Doctrine
· When the two means [genetic parentage and giving birth] do not coincide in one woman, she who intended to procreate the child—that is, she who intended to bring about the birth of a child that she intended to raise as her own—is the natural mother under California law.”
· Chaterjee v. King (N.M. 2012)
· N.M.S.A. 40-11-4(A): “The natural mother may be established by proof of her having given birth to the child, or as provided by Section 40-11-21.”
· N.M.S.A. 40-11-21: “Any interested party may bring an action to determine the existence or nonexistence of a mother and child relationship.  Insofar as practicable, the provisions of the UPA applicable to the father and child relationship apply.”
· N.M.S.A. 40-11-5(A)(4): “A man is presumed to be the natural father of a child if . . . while the child is under the age of majority, he openly holds out the child as his natural child and has established a personal, financial or custodial relationship with the child.”
· Elisa B. (Cal. 2005)
· California Family Code § 7611(d):  “A man is presumed to be the natural father of a child” if:
. “He receives the child into his home and openly holds out the child as his natural child.”
. * As in Chaterjee, Cal. Fam. Code § 7650 provides that in determining mother-child relationship, “insofar as practicable, the provisions of this part applicable to the father and child relationship apply.”
· Same-Sex Parents in California
· same-sex parents through UPA, with or without biological connection (K.M. v. E.G., Elisa B.)
· parental presumptions for domestic partnership and now marriage
· Cal. presumptions now gender-neutral (2014)
· 7611(d): “The presumed parent receives the child into his or her home and openly holds out the child as his or her natural child.”
· 7611(a): “The presumed parent and the child’s natural mother are or have been married to each other and the child is born during the marriage . . . .”
· Compare with 7540 (conclusive presumption): “the child of a wife cohabiting with her husband, who is not impotent or sterile, is conclusively presumed to be a child of the marriage.”
· 7613(a): “If, under the supervision of a licensed physician or surgeon and with the consent of her spouse, a woman conceives through assisted reproduction with semen donated by a man not her husband, the spouse is treated in law as if he or she were the natural parent of a child thereby conceived.”
· Who has the rights to a fertilized embryo?
· Szafranski v. Dunston 
· HOLDINGS: [1]-An order granting the former girlfriend sole custody and control of the disputed pre-embryos was proper because the evidence at trial supported the finding that the parties formed an oral contract on March 24, wherein they agreed to create pre-embryos that the former girlfriend could use to have a biological child; [2]-The parties did not modify this contract when they signed the medical informed consent document on March 25; [3]-There was no error in the finding that the former girlfriend's interests prevailed over the former boyfriend's interests in the dispute based on evidence in the record that the pre-embryos represented the former girlfriend's last and only opportunity to have a biological child with her own eggs.
· Facts:
. Karla and Jacob were in a romantic relationship when Karla was diagnosed with cancer, the treatment of which would leave her infertile
. Karla asked Jacob if he would donate sperm to create embryos and he agreed
. They later signed an informed form with Northwestern Medical Faculty Foundation regarding the embryos
. The two broke up. Jacob later had second thoughts and did not want Karla to use the embryos
· Issue:
. Who has the right to use and own the embryos?
· Holding(s):
. We agree with the circuit court's conclusion that Karla is entitled to control of the pre-embryos under this test.
· Rules/Policy: 
. An oral agreement is binding where there is an offer, an acceptance, and a meeting of the minds as to the terms of the agreement. 
. There is no constitutional obstacle to honoring an agreement regarding the disposition of pre-embryos, and where there has been no advance agreement regarding the disposition of pre-embryos, then to balance the parties' interests in the event of a dispute. 
· Notes:
. Approaches to embryo ownership
· Balance of the interests approach absent an agreement about the disposition
· "last chance doctrine"
· i.e. last chance to have a child
0. Contractual approach
0. Mutual consent
. (to destruction or implantation)
. Here, they combined the contractual and balance of the interests approach
· This is Karla's last chance to have children because of her cancer treatment
. The interests are in her favor 
 
· CAL. FAMILY CODE 7613
· (a) If, under the supervision of a licensed physician and surgeon and with the consent of her spouse, a woman conceives through assisted reproduction with semen donated by a man not her husband, the spouse is treated in law as if he or she were the natural parent of a child thereby conceived.
· (b):  The donor of semen provided to a licensed physician and surgeon or to a licensed sperm bank for use in assisted reproduction [formerly artificial insemination] of a woman other than the donor’s spouse is treated in law as if he were not the natural parent of a child thereby conceived, unless otherwise agreed to in a writing signed by the donor and the woman prior to the conception of the child.
· Revised UPA (2000/02)
· Section 702:  “A donor is not a parent of a child conceived by means of assisted reproduction.”
· Section 703:  “A man who provides sperm for, or consents to, assisted reproduction by a woman with the intent to be the parent of her child, is a parent of the resulting child.” 
· Approaches to embryo ownership
· Balance of the interests approach absent an agreement about the disposition 
· “Last Chance Doctrine”
· Contractual approach
· Mutual consent
· Termination of Parental Rights
· Santosky v. Kramer (U.S. 1982)
· Overview
. After incidents reflecting parental neglect, respondent removed petitioners' biological children from petitioners' home. Petitioners' parental rights were later terminated. The court of appeals rejected petitioners' argument that the "fair preponderance of the evidence" standard in N.Y. Fam. Ct. Act. § 622 was unconstitutional. The court held that before a state could sever completely and irrevocably the rights of parents in their natural child, due process required that the state support its allegations by at least clear and convincing evidence. The court found that the "fair preponderance of the evidence" standard was inconsistent with due process because the private interest in parental rights affected was substantial and the countervailing governmental interest favoring the preponderance standard was comparatively slight. The court held that a clear and convincing evidence standard adequately conveyed to the factfinder the level of subjective certainty about his factual conclusions necessary to satisfy due process, and that determination of the precise burden equal to or greater than that standard was a matter of state law properly left to state legislatures and state courts.
· Facts:
. Petitioners John II and Annie Santosky were the natural parents of Tina and John III. After incidents reflecting parental neglect, respondent Kramer initiated a neglect proceeding and had Tina removed from the home. 10 months later John III was placed with foster parents. On the same day Annie gave birth to a third child, Jed. Respondent transferred Jed to a foster home when he was three days old. In October 1978 respondent petitioned the court to terminate petitioner’s parental rights. Petitioners challenged the applicable preponderance standard, and the Family Court rejected this constitutional standard. The court found that the Santosky’s had maintained contact with the children, but found the visits to be at best superficial. The court determined the agency had made diligent efforts to encourage and strengthen the parental relationship, and concluded the Santoskys were incapable of planning for the future of their children. The judge ruled that the best interests of the children required permanent termination of parental custody.
· Issue(s): 
. Is the New York statute permitting the State to terminate the rights of parents in their natural child upon a finding that the State has proved by a preponderance of the evidence that the child is permanently neglected constitutional?
· Holding(s):
. The Due Process Clause of the Fourteenth Amendment requires more than a preponderance of the evidence standard in a termination of parental rights hearing.
. New York authorizes its officials to remove a child from the home if the child appears neglected. If convinced that positive, nurturing parent-child relationships no longer exist, the State may initiate permanent neglect proceedings to free the child for adoption. However, New York permits the establishment of permanent neglect by a preponderance of the evidence, a lower standard than most states.
. See here for more on holding: http://www.casebriefs.com/blog/law/family-law/family-law-keyed-to-weisberg/state-regulation-of-the-parent-child-relationship/santosky-v-kramer/2/
· Rules/Policy: 
. The Due Process Clause of the Fourteenth Amendment requires more than a preponderance of the evidence standard in a termination of parental rights hearing.
. The fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the State. Even when blood relationships are strained, parents retain a vital interest in preventing the irretrievable destruction of their family life. If anything, persons faced with forced dissolution of their parental rights have a more critical need for procedural protections than do those resisting state intervention into ongoing family affairs. When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.
· Notes:
. Court WAS using a preponderance of the evidence standard. Father argued the standard should be higher
. This is a procedural due process case
. In these types of cases, have to ask a certain set of questions:
· (1) the nature of the private interest that will be affected, 
. Here, the right of the parents to be parents
· (2) the comparative risk of an erroneous deprivation of that interest with and without additional or substitute procedural safeguards, and 
. With preponderance of evidence, the risk is high
. Parent is not entitled to attorney constitutionally, state has more resources, state does the investigations. So parents cant present as good of a case
· (3) the nature and magnitude of any countervailing interest in not providing additional or substitute procedural requirements.
. Defense:
· Preserve welfare of children
· Don’t burden the court system with higher burden
. Court: its in the best interest of the child to be absolutely sure before making a decision. Its in the best interest of the child to preserve family bonds
. Takeaway: standard of proof must be AT LEAST clear and convincing evidence
. Procedural Due Process for Substantive Due Process rights
. Standard of proof must be at least “clear and convincing evidence.”
· The Right Not to Be a Parent
· Roe v. Wade (U.S. 1973)
· Overview
. Plaintiffs and intervenor appealed directly to the instant Court on the injunctive rulings. The State cross-appealed from the declaratory judgment. The Court affirmed the judgment, holding that abortion was within the scope of the personal liberty guaranteed by the Due Process Clause. This right was not absolute, but could be regulated by narrowly drawn legislation aimed at vindicating legitimate, compelling state interests in the mother’s health and safety and the potentiality of human life. The former became compelling, and was thus grounds for regulation after the first trimester of pregnancy, beyond which the state could regulate abortion to preserve and protect maternal health. The latter became compelling at viability, upon which a state could proscribe abortion except to preserve the mother’s life or health. The Texas statutes made no distinction between abortions performed early in pregnancy and those performed later, and it limited the legal justification for the procedure to a single reason --saving the mother's life -- so it could not survive the constitutional attack. This conclusion made it unnecessary for the Court to consider the doctor's vagueness challenge.
· Facts:
. Appellant Jane Roe, a pregnant mother who wished to obtain an abortion, sued on behalf of all woman similarly situated in an effort to prevent the enforcement of Texas statutes criminalizing all abortions except those performed to save the life of the mother.
· Issue(s): 
. Do the Texas statutes improperly invade a right possessed by the appellant to terminate her pregnancy embodied in the concept of personal liberty contained in the Fourteenth Amendment’s Due Process Clause, in the personal marital, familial, and sexual privacy protected by the Bill of Rights or its penumbras, or among the rights reserved to the people by the Ninth Amendment?
· Holding(s):
. The right to personal privacy includes the abortion decision, but the right is not unqualified and must be considered against important state interests in regulation.
· Rules/Policy: 
. The right to personal privacy includes the abortion decision, but the right is not unqualified and must be considered against important state interests in regulation.
. Statutes that make criminal all abortions except when medically advised for the purpose of saving the life of the mother are an unconstitutional invasion of privacy.
. This right of privacy, whether it be founded in the U.S. Const. amend. XIV concept of personal liberty and restrictions upon state action, as the court feels it is, or, in the U.S. Const. amend. IX reservation of rights to the people, is broad enough to encompass a woman's decision whether or not to terminate her pregnancy.
. The word "person," as used in the U.S. Const. amend. XIV, does not include the unborn.
. A state does have an important and legitimate interest in preserving and protecting the health of the pregnant woman, whether she be a resident of the state or a nonresident who seeks medical consultation and treatment there, and that it has still another important and legitimate interest in protecting the potentiality of human life. These interests are separate and distinct. Each grows in substantiality as the woman approaches term and, at a point during pregnancy, each becomes compelling.
.  For the period of pregnancy prior to the end of the first trimester, the attending physician, in consultation with his patient, is free to determine, without regulation by the state, that, in his medical judgment, the patient's pregnancy should be terminated. If that decision is reached, the judgment may be effectuated by an abortion free of interference by the state.
. With respect to a state's important and legitimate interest in potential life, the "compelling" point is at viability. This is so because the fetus then presumably has the capability of meaningful life outside the mother's womb. State regulation protective of fetal life after viability thus has both logical and biological justifications. If a state is interested in protecting fetal life after viability, it may go so far as to proscribe abortion during that period, except when it is necessary to preserve the life or health of the mother.
. A state criminal abortion statute that excepts from criminality only a lifesaving procedure on behalf of the mother, without regard to pregnancy stage and without recognition of the other interests involved, is violative of the U.S. Const. amend. XIV. For the stage prior to approximately the end of the first trimester, the abortion decision and its effectuation must be left to the medical judgment of the pregnant woman's attending physician. For the stage subsequent to approximately the end of the first trimester, the state, in promoting its interest in the health of the mother, may, if it chooses, regulate the abortion procedure in ways that are reasonably related to maternal health. For the stage subsequent to viability, the state in promoting its interest in the potentiality of human life may, if it chooses, regulate, and even proscribe, abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.
. A state may define the term "physician" to mean only a physician currently licensed by the state, and may proscribe any abortion by a person who is not a physician as so defined.
· Notes:
. Declares that right to terminate pregnancy is fundamental…but that does not mean that it is unlimited
. It sets up a trimester framework which is overturned in PP v. Casey
· 1st trimester: state has no compelling interest
. Fetus = not viable
· 2nd trimester: state has a compelling interest in maternal health. State may regulate abortions if reasonably related to woman's health
. Fetus = not viable 
· 3rd trimester: state compelling interest in maternal health and potential human life. State may prohibit as well as regulate abortions if exception for woman's life/health
. Subject to SS review
. Fetus is viable
. The only thing that is good law here still is that there is a fundamentla right to terminate a pregnancy
. Substantive due process analysis:
· Fundamental rights inquiry:
. Framing the right -- what is the right at stake?
. Is it fundamental?
· Level of scrutiny
· Governmental interests
. Court leans towards protection of abortion at early stage of pregnancy
. Court says a fetus doesn’t have constitutional interests independent of its mother
. The state does have an interest in fetal health AFTER the first trimester
. Trimester 1: no role for state regulation
· Women should have unfettered access to abortion
. Trimester 2: regulation okay to protect women's health
. Trimester 3: regulation and ban okay, except when abortion is necessary for woman's health
· Viability 
. Casey v. PP
· Reaffirms Roe
. State may not prohibit abortion before viability
. State may prohibit abortion after viability, except where necessary to protect the woman's life or health
· But strict scrutiny no longer used to evaluate gov't regulation of abortion before viability
· New test: whether gov't regulation places an "undue burden" on a woman's right to abortion
. Texas statute makes procuring abortion a crime except “by medical advice for the purpose of saving the life of the mother”
. Substantive Due Process analysis:
· Fundamental Rights inquiry:
. Framing the right – What is the right at stake?
. Is it fundamental?
. Level of scrutiny
. Governmental interests
· What Casey v. Planned Parenthood Holds
· Reaffirms Roe
. state may not prohibit abortion before viability
. state may prohibit abortion after viability, except where necessary to protect the woman’s life or health.
· But strict scrutiny no longer used to evaluate government regulation of abortion before viability.
· New test:  whether government regulation places an “undue burden” on a woman’s right to abortion.
· Abortion framework
· pre-viability: state can’t ban abortion,but can regulate (for health or persuasion) if no “undue burden”
· viability: state can ban abortion, except if necessary for woman’s health
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