I. [bookmark: _GoBack]Standard for preliminary questions
A. 104(a) preponderance of the evidence
1. Most preliminary questions of admissibility
a) Qualification of witness as expert
b) Existence of privilege & exceptions
c) Admissibility of hearsay; unavailability
d) Habbit
e) Impeachment 
2. Judge restrictive gatekeeper → considers all evidence (except privileged) and assesses credibility
B. 104(b) evidence sufficient to support a finding that the fact exists [lower standard]
1. Questions of conditional relevance (when relevance of evidence depends on whether a fact exists)
a) Personal knowledge of witness 
b) Authentication
c) Prior acts under 404 (that D culpably involved in the specific act)
2. Judge may admit proposed evidence on the condition that the proof be introduced later
3. Judge is permissive gatekeeper → considers whether jury could reasonably believe the fact to be true; credibility not considered
II. Trial mechanics/process of proof [side stuff]
A. Inquiry into validity of verdict
FRE 606(b): juror may NOT testify about jury deliberations or anything concerning the verdict (Tanner: jury verdicts are final)
a) Exceptions:
(1) Extraneous prejudicial information
(2) Outside influence (bribe; NOT drunk/drugs [tanner])
(3) Mistake in entering verdict on the form
CA: evidence of something that improperly influenced the verdict can be introduced, even though jury testimony (more permissive than FRE)
B. FRE 611: court controls mode and order of examining witness and presenting evidence (no spelled out rules, just have to have reasonable control) (judges usually leave it to the attys)
C. FRE 611 (b) scope of cross exam:
1. Limited by scope of direct (can’t go beyond subject matter of direct)
2. Includes impeachment
3. Court may allow inquiry into additional matters
D. FRE 106 Rule of completeness: if a party introduces all/part of a writing/recorded statement, adverse party can immediately require the rest of it
E. FRE 103 
Preserving error in admitting/excluding evidence for appeal
a) Error affects a substantial right of the party (ruling made a difference in outcome) AND
(1) If ruling admits evidence → timely object and state specific ground (unless apparent from context) on record
(2) If ruling excludes evidence → make an offer of proof (on record but not in front of jury) unless substance apparent from context
Types of 103 objections:
b) Objections to form
(1) Leading questions → should ot be used on direct except as necessary. Court should allow on cross or if hostile witness or adverse party.
c) Objections to content (admissibility of answer)
F. FRE 615 At party’s request, court MUST order witness excluded (wait outside) during testimony of other witnesses. Court MAY do so on its own
People who CANNOT be excluded:
a) P and D
b) Essential people (to the claim/defense)
c) Authorized by statute (crime victims)
G. FRE 614: court may question a witness and court may call a witness (each party can cross); party may object
III. Competency
A. FRE 601 every person is competent to be a witness unless rules provide otherwise
B. Must be competent to testify→  personal knowledge + oath = competent
1. FRE 602: witness may testify only if evidence is introduced sufficient to support a finding [104(b)] that the witness has personal knowledge of the matter
a) Ex. “I saw” even though not wearing glasses = personal knowledge [note: not looking at credibility here]
b) Ex. can’t have personal knowledge of what others are thinking
2. FRE 603: Before testifying, witness MUST give oath/affirmation to testify truthfully (Flexible: no specific formulation; just must be in a form designed to impress that duty on the witness’s conscience)
3. CA: person disqualified as witness if incapable of expressing himself so as to be understood or if incapable of understanding duty to tell the truth (more specific)
C. Not competent = no personal knowledge; no promise to tell truth; can’t promise to tell the truth; barred by state competency rules; judges, jurors, and lawyers at time
IV. Relevance (yes/no question)
A. FRE 402: Evidence must be relevant to be admissible
“Relevant evidence is admissible unless constitution, federal statute, FRE, or other supreme court rules provides otherwise
Irrelevant evidence is not admissible.”
B. FRE 401: evidence is relevant if it has any tendency to make a fact more or less probable than it would be without the evidence AND the fact is of consequence in determining the action (something that helps jury decide case)
Any tendency = undemanding standard
But still, evidence must be rationally probative (ex. Superstitions and stereotypes = no)
Knapp: evidence that old man died of alcohol/senility = admissible → makes that D heard story that V killed old man less true (and less likely acted in S-D) and goes to credibility
V. Authenticating or identifying exhibits
A. FRE 901(a) = proponent must produce evidence sufficient to support a finding [104(b)] that the item is what the proponent claims it to be
B. Methods for REAL EVIDENCE
1. Real evidence=tangible items that played role in litigated events in dispute 
2. Testimony from witness with personal knowledge that the item is what it is claimed to be
3. Readily identifiable characteristics
4. Chain of custody - testimony of each custodian from moment seized until presented in court (need not be perfect), showing same item in substantially same condition (not tampered with); for it to be inadmissible show big gap and huge changes
C. Methods for DEMONSTRATIVE EVIDENCE
1. Demonstrative evidence = reproduce likeness of some tangible object, person, or scene (ex. Chart; photo of accident location)
2. Witness testimony (from someone at the actual event) as to contents, witness’s basis for being able to identify them, witness’s opinion that it is fair and accurate reproduction.
D. Methods for RECORDING
1. Percipient witness (someone there) → testimony that identifies events in recordings, states basis for ability to identify events, and that it is fair and accurate and record of the events perceived
2. Silent witness (not someone there) → testimony about method of recording and reliability -- describe process or system (equipment used) and show it produces accurate result (its general reliability, quality of recorded product)
E. VOICE IDENTIFICATION
1. Opinion (can be anyone) identifying voice - whether first hand or through recording - based on hearing the voice at any time 
F. WRITTEN DOCUMENTS
1.  Signature not enough, need to show genuineness
a) Someone testifies that saw the person sign it, or
b) nonexpert’s opinion that handwriting genuine based on familiarity with it (recognizes the signature),
c) Expert or jury compares signature with an authenticated exemplar
2. Ancient documents = evidence that 20+ years, in a non-suspicious condition, and in a likely place
3. Public documents = authentic
G. ELECTRONIC DOCUMENTS (not in rule)
1. Email header not enough, need more (address, reply function, content in email)
2. Web posting require proof of process through which generated (except for gov. Web postings)
H. FRE 902 self authenticating evidence 
1. Public documents that are (1) sealed and signed or (2) signed and certified
2. Certified copies of public records or records of regularly conducted activities
3. Official publications
4. Newspapers and periodicals
5. Note: opponent may still dispute authenticity
VI. Best evidence rule (original doc rule)
A. FRE 1002 Requirement of the original: original writing, recording, or photograph, is required in order to prove its content unless these rules of fed. Statute provides otherwise
1. FRE 10003 Duplicate is admissible to same extent as original unless genuine question about original’s authenticity
a) Duplicate = photocopy, enhanced copies of recordings (so long as fair and accurate depiction and remains true to recorded events)
2. BER triggered if chose to prove content using the writing, recording, photo → need to give the original
3. BER not triggered if prove contents another way (eg. testimony)
B. FRE 1004 No need to produce original when 
1. Original lost/destroyed through no bad faith of proponent
2. Original can’t be obtained through judicial process
3. Opponent possesses original and refuses to produce it after put on notice (pleadings or otherwise) that the original would be subject of proof
4. It is not closely related to a controlling issue
C. FRE 1006 proponent can use summary, chart, or calculation to prove content of voluminous writings, recordings, or photos that cannot be conveniently examined in court. Proponent must make originals/duplicates available for examination/copying by other parties. Court may order proponent to produce them in court
1. The voluminous materials must be shown to be admissible though
2. If originals are not available, this rule doesn’t apply but summary can prob get in under 1004. 
VII. Relevant evidence inadmissible to prove liability
A. Rationale: PV low; encourage the behavior
B. FRE 407 subsequent remedial measures
1. Subsequent remedial measure = action (improvement) taken AFTER event (injury/harm) that reduces likelihood of event’s reoccurrence [ex. Recall notice; printing “caution” on cup; change in promotion policy]
a) Reason for remedial measure irrelevant
b) Dont care if it worked or not
2. INADMISSIBLE to prove 
a) negligence, 
b) culpable conduct, 
c) product/design defect, 
d) need for waning/instruction
3. PERMISSIBLE for other purposes: 
a) impeachment, 
b) ownership/control (if disputed), 
c) feasibility of precautionary measures (if disputed)
d) If not disputed → 403 to exclude
4. Subsequent remedial measures by third parties admissible
5. Hypo: LL repaired staircase after T fell
a) Admissible to show LL in charge of stairs (control)
b) Admissible to impeach (D said stair was safe so later repairs can impeach his credibility)
c) Inadmissible to show it was his fault
C. FRE 408 settlement negotiations
1. Settlement negotiations include offer to settle and the surrounding statements/conduct made during negotiation
a) furnishing/offer/promise to give something or acceptance/promise to accept something in attempting to settle/compromise a claim
b) Conduct or statements made during the compromise negotiations about the claim (ex. Statement of fault)
(1) Exception covers this portion
2. INADMISSIBLE to prove 
a) validity/amount of DISPUTED claim (liability)
(1) 408 requires dispute either as to fault or amount at the time of the discussion. If no dispute, then statement of fault will be admissible.
b) Impeach by PIS / contradiction
c) Exception: in a criminal case and when negotiations are related to a claim by public office in the exercise of its regulatory, investigative, or enforcement authority, conduct or statement made during compromise negotiations about the claim (NOT the compromise or offer or offer or acceptance) are ADMISSIBLE
3. PERMISSIBLE for other purposes
a) Witness’s bias or prejudice
b) Good faith /bad faith
c) Negating a contention of undue delay
d) Proving effort to obstruct criminal investigation/prosecution
4. Settlement negotiations with third parties admissible
D. FRE 409 medical payments
1. Evidence of furnishing, promising, or offering to pay medical, hospital, or similar expenses resulting from an injury is NOT ADMISSIBLE to prove liability for the injury
a) Similar expense narrow - does not include lost wages
b) 409 does NOT protect surrounding conduct/statements (statement of fault)
E. FRE 411 liability insurance (Evidence that a person was/wasn’t insured against liability)
1. INADMISSIBLE to prove liability (person acted negligently or wrongfully)
2. PERMISSIBLE purposes
a) Witness’s bias or prejudice
b) Agency, ownership, control
F. FRE 410 Criminal plea discussions
1. In civil/criminal case, INADMISSIBLE against the D who made plea/discussion:
a) Withdrawn guilty plea
b) No contest plea
c) Statement during plea proceeding on withdrawn/no contest pleas
d) Statement during plea discussions with an attorney for prosecution if discussions did not result in guilty plea or they resulted in later withdrawn guilty plea
2. EXCEPTIONS  →court MAY  admit statements described in (c) or (d)
a) Rule of completeness (another statement made during same plea/plea discussion has been introduced, so in fairness the statements should be considered together)
b) In criminal proceeding for perjury/false statement if D made the statement under oath, on record, with counsel present
c) Defendant waives inadmissibility (Mezzanatto)
3. Guilty pleas admissible
VIII. Character evidence
A. Basics
1. Character propensity theory of relevance= X admissible to prove character to prove conduct in conformity with the character
a) reptation/opinion that person is violent → to prove person has violent character → to prove person acted violently
b) Prior murder (specific act) → to prove person has violent character → to prove person acted violently
2. Character = tendency of a person to act in a certain way
a) Occasional (not routine) conduct, with moral overtones
b) Ex. violent/peaceful, cruel/kind, law-abiding/lawless, liar/truthful, careless/careful, intemperate/cool
B. General prohibition
1. FRE 404 PROHIBITS evidence of a person’s character/trait to prove a person acted in accordance with the character/trait on a particular occasion (404(a)(1))
a) FRE 404(b)(1) elaborates further = PROHIBITS evidence of a crime, wrong, or other act to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character
2. Rationale: weak propensity inference, low PV to prove character, confusion of issues, bad person prejudice
C. Exceptions to 404 ban on character evidence → character evidence can be admitted
1. 404(a)(2) In CRIMINAL case → D opens the door 
a) D introduces evidence of his own good character (peaceful) → Gov can rebut with evidence of D’s bad character (violent) (Limited to same trait)
b) D attacks victim’s character → Gov can rebut with good character evidence of victim AND evidence of D’s bad character (Limited to same trait)
(1) But watch out for 412 
c) D claims homicide victim was first aggressor (HOMICIDE cases only) → Gov can introduce evidence of victim’s trait of peacefulness
d) Methods to prove = reputation or opinion; NOT specific acts 
(1) On cross-exam of character witness, the court may allow inquiry into relevant specific instances of a person’s conduct
(a) Purpose - test credibility of witness, not to prove character trait
(b) Specific act must relate to relevant character trait
(c) Witness must be likely to know/hear about it
(d) Cross examiner must have reasonable basis for believing act occurred (104(b))
(e) Cannot prove up with extrinsic evidence 
2. 404(a)(3) To impeach a witness under 607, 608, 609
a) Methods to prove= 
(1) 608 (character for truthfulness) → reputation and opinion. ask about specific acts on cross, but no extrinsic evidence
(2) 609 (convictions) → extrinsic evidence allowed
3. Character is an element of claim
a) Methods to prove = all forms (reputation, opinion, specific act); extrinsic allowed
4. FRE 413-415: Specific acts of defendant’s commission of other offenses of sexual assault admissible (court MAY admit)
a) 413 (similar crimes in sexual assault cases), 414 (similar crimes in child molestation cases), 415 (similar acts in civil cases involving sexual assault/child molestation)
b) Prosecution can open door too here
c) Broad def. of sexual assault → just has to be a crime somewhere (even if legal where/when it took place)
d) Method to prove= must use specific acts (104b - witness saying prior assault took place ok; don’t need conviction, arrest, etc,); NOT reputation or opinion
D. (faux- exceptions) 404(b)(2) Permissible NON-CHARACTER purposes of specific acts (crimes, wrongs, or other acts) evidence → specific acts that are relevant WITHOUT a propensity inference = admissible (different theory of relevance)
1. Requirement: evidence sufficient to support a finding that the person was culpably involved in the specific act [104(b)]
2. Motive → specific act offered not to show bad character, but to provide reason for the charged act (ex. Prior drug deal gone wrong to show motive to kill the V) 
3. Opportunity → specific act offered to show how D had chance to commit the charged act Ex. affair to show opportunity to enter house without forced entry)
4. preparation/plan → specific act to show chain of events ending in charged conduct (ex. Stealing car that was used as getaway vehicle)
5. Absence of mistake/accident → specific act to show charged act was not a mistake/accident (only where D claims mistake/accident) (ex. Prior shooting shows D competent with guns so not accidental shooting)
6. knowledge/intent → specific act to show D had requisite knowledge/intent to make the charged act unlawful (ex. Prior drug dealing conviction → D knew substance was cocaine)
7. identity / Modus operandi → specific act to show distinct conduct, or pattern of behavior, that is so similar to the charged act that it proves the same person did them all
8. Note: on request by criminal defendant, prosecutor must give notice of nature of such evidence 
9. Methods to prove = all forms of evidence (reputation, opinion, specific acts)
E. Habit
1. Habit = specific, routine conduct; occurs with frequency/regularity; morally neutral; semi-automatic rather than volitional
a) Doing something = habit; being something = character
b) Standard to prove habit exists = 104(a)
2. FRE 406 = evidence of person’s habit or organization’s routine practice may be admitted to prove action in accordance with habit/routine practice on a particular occasion
a) Methods to prove = specific instances described, opinion based on large # of instances; NOT reputation (hearsay)
(1) Need not be corroborated; need not be eyewitness
F. Similar happenings of organizations = NOT character or habit
1. Organizations do not have characters → no 404 objection
2. Usually used to prove: organization’s propensity to act in conformity; organization’s liability based on practice or notice of prior similar incident; characteristics of objects (vehicle rollovers)
a) Ex. LAPD custom for using chokehold = similar happening; particular cop practice of chokehold = character evidence
3. 401-403 govern
IX. Rape shield law
A. FRE 412 
1. In sex offense cases (civil/crim proceeding involving sexual misconduct), 412 PRECLUDES(not admissible): evidence offered to prove that V’s  sexual behavior or V’s sexual predisposition
a) Sexual behavior/predisposition is broad → birth control, STDs, fantasies, mode of dress/speech/lifestyle
2. Exceptions: 
a) In CRIMINAL cases, court may admit: 
(1) Evidence of specific instances of V’s sexual behavior with third person to prove source of semen, injury, or other physical evidence
(2) Evidence of specific instances of V’s sexual behavior with defendant, if offered by defendant to prove consent or if offered by prosecutor
(3) If exclusion would violate D’s constitutional rights (right to impeach V on cross)
(a) Olden v. kentucky- evidence of V’s relationship with Russel shows V was lying about rape by D because didn’t want Russel to be mad she slept with D
b) In CIVIL cases, court may admit if: if PV substantially outweighs danger of harm to any victim and of unfair prejudice to any party. Court may admit evidence of V’s reputation only if V has placed it in controversy. 
(1) Reverse 403→ favors exclusion
X. Impeachment = attack on credibility of a witness
A. Types of evidence
1. Intrinsic evidence = impeaching a witness by asking him ?s on cross (answers of the witness) → always permissible (as long as relevant)
2. Extrinsic evidence = anything else. Impeaching W by bringing docs or calling other witnesses → generally allowed, but restrictions exist in 608(b)
B. 104(a) standard
C. Theories of relevance =
1. (propensity inference) Witness has a character for untruthfulness
a) # 1 Line of attack= dishonesty → evidence that witness has character trait for untruthfulness suggests that the witness may be untruthful on witness stand
2. In this specific instance, there is some reason not to believe the witness
a) Lines of attack =
(1) #2 Incapacity to perceive or recall (not wearing glasses, dark, intoxication (at event or testimony), memory fault → doubt on W testimony)
(2) # 3 Bias (reason to slat testimony - eg. money, relationship, interest in case)
(3) # 4 Inconsistency (changed the story→shouldn’t put weight on W’s testimony)
(4) # 5 Contradiction (testimony from other sources that contradicts witness -- prove witness’s testimony is false → W may be wrong about other things)
D. Impeachment with character evidence (#1)
1. FRE 608 Witness’s character for truthfulness or untruthfulness
a) 608(a) PERMITS extrinsic evidence in form of reputation or opinion about any testifying witness’s character for truthfulness
(1) “Good” evidence of truthfulness is admissible only AFTER the witness’s character for truthfulness has been attacked
(a) Character attack= #1 not #2-5
b) 608(b): except for criminal conviction under 609, this rule 
(1) FORBIDS extrinsic evidence to prove specific instances of a witness’s conduct in order to attack/support witness’s character for truthfulness., 
(2) but PERMITS on CROSS EXAM of a witness questions about specific instances of a witness’s conduct if they are probative of character for truthfulness/untruthfulness of (1) the witness or (2) another witness who the character witness testified about. 
(a) can assert 5th amendment privilege and don’t have to confess to a self-incriminating information in process of being impeached
(b) Cross not literal → includes direct of hostile
(c) Probative of truthfulness = tax, fraud, lying, perjury, threatening/intimidating witness, murder (serious crime =no regard for rules)
(i) Theft = gray area (did you lie to do it, do people frequently do it (not prob); severity)
(d) Ask about specific instances of conduct, not whether arrested/charged (that is not your own conduct)
(e) Subject to 403 - No bolstering prohibition, so courts can exclude questions under 403
(f) Basically, on cross
(i) can ask fact witness about his own prior acts (that is intrinsic) 
(ii) can ask character witness about his own prior acts (that is intrinsic) or prior acts of fact witness (608b)
2. FRE 609 - attacking witness’s character for truthfulness by evidence of criminal conviction
a) Relevance = specific acts that are basis for conviction show general character trait for untruthfulness from which one can infer the witness may not be telling the truth on the witness stand
b) Extrinsic evidence allowed
c) Felony
(1) MUST be admitted, subject to 403, in criminal case (D not witness) and civil case 
(2) MUST be admitted in criminal case (D = witness) if PV of evidence outweighs its prejudicial effect to that D (more restrictive)
(3) Balancing factors
(a) PV - how old conviction; probative of untruthfulness; witness intervening behavior; conduct of truthfulness btw release and now
(b) Unfair prej. - bad person prejudice, risk jury will use for improper propensity purpose, similarity btw crime and current allegations 
d) Dishonest honest act or false statement crimes → MUST be admitted (only limit = 609(b))
(1) Dishonest act/false statement = element of crime (narrow interpretation) (YES: fraud, perjury, embezzlement, counterfeiting, forgery) (NO: assault, theft, burglary)
e) 609(b) [limit on using evidence of above after 10 years]
(1) 10+ yr old crimes (10 years passed since conviction or release, whichever more recent) → only admissible if PV substantially outweighs its prejudicial effect (strictest balancing -- rarely admitted) AND proponent gives adverse party reasonable written notice of intent to use it
f) On appeal → D can’t argue error in admitting unless D testifies; D can’t argue error if D removes sting on direct and admits conviction 
E. Impeachment with witness prior statements (#4) FRE 613
1. When examining witness about prior statements, don’t have to show/disclose statement’s contents to the witness; but, on request, have to show it/disclose contents to adverse party’s atty
2. “Extrinsic evidence of PIS only admissible if witness given opp’y to explain/deny the statement AND adverse party has opp’y to examine witness about it, or if justice requires “
a) Extrinsic evidence of PIS allowed (ex. A witness who heard it) if W given opp’y to explain/deny, but may be excluded if W admits PIS (403) or it’s on a collateral issue 
3. Can’t abuse privilege by self-generating inconsistent to get in otherwise inadmissible evidence
a) Inapplicable in CA because PIS all admitted for truth so long as W has opp’y to explain/deny
4. FRE 401-403 govern admissibility
F. Impeachment by bias (#3)
1. Extrinsic proof allowed; specific acts and statements admissible to impeach
2. Can be excluded under 403 if witness admits bias, PV of evidence low to suggest bias, reason for bias long ago
3. FRE 401-403 govern admissibility
G. Impeachment by mental or sensory incapacity (#2)
1. Extrinsic evidence allowed (though may be excluded under 403 if W admits)
2. FRE 401-403 govern admissibility
H. Impeachment by specific contradiction (#5)
1. Extrinsic proof allowed; but not to prove contradiction on collateral matter
I. Rehabilitation
1. Character for truthfulness (608) → reputation/opinion evidence admissible only AFTER W’s character for truthfulness attacked. No extrinsic evidence of specific acts to prove character for truthfulness. 
2. PCS - only admissible AFTER credibility attacked
a)  801(d)(B) hearsay rule → not admissible unless made prior to motive to lie arose
3. Bias, capacity, contradiction →  admissible even before attack
XI. Hearsay
A. Hearsay = out-of-court statement offered to prove the truth of the matter asserted in the statement
1. Identify:
a) Witness (testifying in court)
(1) Can still be hearsay even if W= declarant 
b) Declarant = person making statement (only people)
c) Statement= person’s oral assertion, written assertion, or nonverbal conduct, if that person intended (104(a)) it as an assertion
d) Out of court = not in current trial/hearing
e) Purpose (theory of relevance)= offered to prove truth of matter asserted (relevance depends on statement being true)
2. Nonhearsay uses:
a) Effect on listener - notice, reasonable fear, motive for conduct (just matters that person heard it, doesn’t matter if true or not)
b) Legally operative facts - just have to prove statement/conduct made, doesn’t matter if true
(1) Libel
(2) Threat
(3) Defamation
(4) offer/acceptance (K)
(5) Gift
(6) Bribe
(7) Fact that P made statement at all → offered to prove conscious/alive (not truth of statement)
c) Impeachment (PIS) → but still get in through hearsay exception
3. Note: reputation testimony always hearsay (but exception)
4. Double hearsay
5. Hearsay dangers = perception; memory; sincerity/veracity; ambiguity/narration → inability to test reliability of statement since no oath, no observation of demeanor, and no opportunity to cross the hearsay declarant
B. General prohibition on hearsay
1. FRE 802 = Hearsay is not admissible UNLESS federal statute, FRE, rules by supreme court provide otherwise
C. 801(d) Exemptions: defined as “not hearsay” → admissible for truth of matter asserted
1. Prior statements of declarant-witness
a) Requirements of declarant: declarant must 
(1) testify at the current trial/hearing and 
(2) be subject to cross exam about the statement
(a) Includes direct
(b) Owens: minimal standard (where Decl. remembers making prior statement but doesn’t remember anything as to the events of the statement → still cross)
b) To get PIS in for truth → 
(1) Requirements:
(a) PIS inconsistent with declarant’s trial testimony
(b) PIS given under penalty of perjury
(c) PIS made at trial, hearing, deposition, or other proceeding/hearing (NOT affidavit; NOT interview; NOT lineup)
(2) CA: all PIS admissible for truth (even if no oath) so long as witness given opp’y to explain/deny the statement
c) To get PCS in for truth → 
(1) Requirements:
(a) Statement consistent with declarant’s trial testimony
(b) Statement offered 
(i) To rebut an express/implied charge that declarant recently fabricated it or acted from a recent improper influence or motive in so testifying [Tome - PCS must be made BEFORE motive to fabricate/improper influence arose] or
(ii) To rehabilitate the declarant’s credibility as a witness when attacked on another ground
(2) CA: PCS that predate PIS introduced by the other party can come in to rehabilitate credibility (attack first), even without motive to fabricate
d) To get Prior ID in for truth → prior statement (prior to trial) identifies a person as someone the declarant perceived earlier
(1) Looking at lineup and saying him (YES); description of who you saw (NO)
(2) CA additional requirements:
(a) Prior ID made at a time when crime/occurrence was fresh in the W’s memory and W testifies that prior ID was true reflection of his opinion at the time
2. Opposing party statements → statement of a party (or in category below) can be offered for its truth against that party 
a) Direct statement: made by that party in individual or representative capacity
(1) Confessions made to law enforcement in criminal cases, need:
(a) W heard declarant make statement
(b) W identifies declarant as the defendant
(c) Confession was voluntary
(d) Proper miranda warning given
(e) Defendant waived his rights
(f) Party admission in multi-party case ---> where one D-declarant’s confession implicates another co-D → Bruton may preclude admission unless D-declarant can be cross-examined (CC met) or co-conspirator requirement met (no CC problem)
b) Adoptive statement: party adopted statement or believed it to be true
(1) Silence may be adoptive →would normal person in context say the statement is not true?
(2) CA: party adopting statement must have knowledge of the content thereof
c) Authorized statements: made by person whom the party authorized to make statement on the subject
d) agent/employee statements: made by party’s agent/employee on matter within scope of that relationship and while it existed
(1) Exception: Government employee (ex. police) statements INADMISSIBLE against government
e) Co-conspirator statements: statement made by co-conspirator treated as if all conspirators made the statement, if
(1) Declarant and party both members of conspiracy
(a) Need independent source other than declarant’s hearsay statement to corroborate the party’s membership in conspiracy (don’t need much - ex. W saw the two people together)
(2) Statement made during course of conspiracy (conspiracy ends if arrested, affirmatively withdraw, thwarted/comlpeted. Concealment not during conspiracy)
(3) Statement made in furtherance of conspiracy
D. 803 Exceptions (do NOT require unavailability of declarant)
1. 803(1) Present sense impression = A statement 
a) (1) describing or explaining 
b) (2) an event or condition, 
c) (3) made while or immediately after (15 min) the declarant perceived it.
d) CA: limits present sinse impressions to declarant’s explanations of his/her own conduct made while declarant was engaging in such conduct
2. 803(2) Excited utterance = A statement 
a) (1) relating to (if about what happened before event, probably not satisfied) 
b) (2) a startling event or condition [objective], 
c) (3) made while the declarant was under the stress of excitement [subjective]
d) (4) that the event/condition caused (nexus btw event and stress)
3. 803(3) Then-existing state of mind = 
a) Contents of statement express the declarant’s then-existing 
(1) state of mind (motive, intent, plan, dislike) or
(2) Emotional, sensory, or physical condition (mental feeling, pain, bodily health)
b) But NOT including a statement of memory or belief to prove the fact remembered or believed UNLESS it relates to the validity of terms of the declarant’s will (ex. “I  believe brakes are bad” or “I remember brakes squeaked yesterday” → can be used to prove notice but not that breaks are bad)
c) → Can be used to prove past, present, and future (1) state of mind of declarant and (2) conduct of the declarant (ex. “I hate him” → to prove he hated him a week after → to prove he shot him a week after)
(1) Hillmon: Cannot use it to prove past conduct of third person; but can use it to prove future/present conduct of third person 
(a) Facts of case: letters were admissible as evidence of the fact that he had the intention of going to creek and of going with Mr. Hillmon (a third person)
(b) Federal jurisdictions in conflict of whether Hillmon applies
d) CA: same as above + statements of past state of mind to prove past state of mind are admissible if the declarant is unavailable
4. 803(4) statements made for medical diagnosis or treatment = statement
a) Made for purpose of medical diagnosis or treatment 
(1) Doesn’t have to be made by patient; doesn’t have to by made to physician
(2) Statement to physician for purpose of providing expert testimony in litigation OK
b) Describes medical history, past or present symptoms or sensations, their inception, or their general cause
c) Is reasonably pertinent to medical diagnosis or treatment (as determined by physician seeking information)
5. 803(5) recorded recollection
a) Statement = record; Declarant is testifying as witness
b) (1)Record is on a matter the witness once knew about 
c) but (2) now cannot recall well enough to testify fully and accurately, even after trying to refresh memory [FRE 612];
d) (3) Record was made or adopted (read it over and approved it) by the witness when the matter was fresh (months) in the witness’s memory 
e) (4) Record accurately reflects the witness’s knowledge (witness can testify why it was likely accurate; accuracy can be inferred from erasure marks)
f) → if admitted, can be read into testimony; can only be exhibit if offered by adverse party (opponent wants it)
g) If multi party (observer and recorder) → each must meet hearsay exception. If only relying on 803(5), both must testify.
6. 803(6) Business record
a) (1) record (memo, report, data compilation) of business, organization, occupation, or calling, whether for profit or not
b) (2) record of an act, event, condition, opinion, or diagnosis
(1) CA: opinions NOT allowed
c) (3) record made at or near the time of the activity 
d) (4) record made by someone with personal knowledge OR made from information transmitted by someone with personal knowledge of the activity
e) (5) record kept in the course of a regularly conducted activity of the business 
(1) Subject matter inquiry → watch repair show keeping records of watch repairs v. renting out location as set for movie
(2) Business duty to report
f) (6) making the record was a regular practice of that activity (ex. Receipts, payroll, etc)
g) (7) all of the above are shown by testimony of a custodian or another qualified witness, or by a certification (written declaration)→ explaining the record keeping process (has familiarity with record keeping system); no knowledge of the specific record required
h) (8) excludable if opponent shows that source of information or the method or circumstances of the preparation of the record indicate a lack of trustworthiness
i) Watch out for double hearsay → if record contains customer’s statement, customer’s statement needs own exception 
7. 803(8) public records (statement or record of public office)
a) It sets out one of these 3 categories:
(1) Office’s activities (internal workings - HR records, admin act)
(2) Matter observed while under a legal duty to report
(a) Exception: matter observed by law-enforcement NOT admissible against criminal D (crim D can offer against P, but rule of completeness)
(i) Law enforcement =investigation/prosecutorial function; any LAPD employee
(ii) Exception to exception: routine, non-adversarial, bureaucratic matters observed by law enforcement are admissible (databases of gun purchases, logs (not transcript) of 911 calls)
(3) factual findings from a legally authorized investigation (but NOT admissible against criminal D) 
(a) beech aircraft= opinions based on the factual investigation are admissible factual findings
b) Excludable if opponent shows source of information or other circumstances indicate a lack of trustworthiness
c) Note: if public record fails this exception, can’t bring it under business record exception (but can use other exceptions)
8. 803(7) and (10) evidence that a matter is not included in business record or public record described above is admissible to show that the matter did not occur/exist
9. Family = family/personal records; reputation concerning personal/family history
10. Property = records of docs and statements in docs affecting interest in property; reputation concerning boundaries
11. Judgment of previous conviction 
12. 803(21) = reputation concerning character 
13. 803(16) = statements made in ancient documents (20 yrs)
E. 804 Exceptions requiring unavailability of declarant
1. Unavailable if the declarant
a) Asserts privilege (only available for the subject matter that the privilege covers)
b) Refuses to testify despite court order to do so (required to be in court)
c) Lacks memory (required to be on witness stand testifying don’t remember) -- judge can take credibility into account
d) Death or impairment (severe illness)
e) Absent from trial/hearing and the proponent has not been able, by process or other reasonable means (subpoena) to procure declarant’s attendance
(1) Duty to depose: proponent must try to obtain declarant’s deposition testimony → only if that fails, will the declarant be considered unavailable
(a) Only applies to: (2) dying declarations, (3) declarations against interest, (4) statement of personal/family history
f) If proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying = not unavailable
(1) Ex. criminal D not unavailable by asserting 5th amendment privilege (procuring own unavailability)
2. 804(b)(1) former testimony: testimony that
a) Was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and
b) Is now offered against a party who had --or in civil case, whose predecessor in interest (liberal - similar motive)  had -- an opportunity and similar motive to develop (ask questions)it by direct, cross, or redirect exam
(1) NOT similar motive = different facts at issue; party on different side; procedural context different; different penalties/financial stakes
c) CA rule does not have predecessor language 
3. 804(b)(2) dying declarations
a) Statement about cause or circumstances of impending death
b) Statement made while declarant believes death to be imminent (subjective, but courts disbelieve some subjectivity)
c) Declarant has personal knowledge
d) Limited to homicide prosecutions or civil actions
(1) CA: any criminal case, not just homicide
e) Shepard: statement to nurse that husband poisoned her → NO because no evidence of impending death and did not lose all hope of recovery (she hired dr. to make her well)
4. 804(b)(3) statement against interest
a) Statement against interest -- 
(1) proprietary (ownership) interest, 
(2) pecuniary (monetary) interest, 
(3) exposes declarant to civil/criminal liability, or
(4)  invalidates declarant’s claim against someone else
b) Reasonable person in declarant’s position would have made it only if the person believed it to be true ( so far against that interest that a RP wouldn't lie about it)
c) If offered in CRIMINAL case and it exposes declarant to CRIMINAL LIABILITY → needs to be supported by corroborating circumstances that clearly indicate its trustworthiness
(1) Factors: plead guilty before making statement? (not trustworthy) Motive? Repeat statement? To whom made? Relationship of declarant to accused?
d) Non-self inculpatory statements NOT allowed (willamson) → each specific statement has to be against the declarant’s interest to be admitted here
5. 804(b)(4) statement of personal or family history
a) a statement asserting a DECLARANT’s OWN personal/ family history may be admitted without personal knowledge,
b) Statement about ANOTHER PERSON may be admitted if the declarant was related (by blood, adoption, or marriage) or was so intimately associated with the other person’s family that the declarant’s information is likely accurate.
6. 804(b)(6) forfeiture by wrongdoing
a) Requirements
(1) Conduct - Party OPPOSING the hearsay statement engaged or acquiesced in wrongdoing
(2) Intent - Intended to procure unavailability of the declarant
(3) Cause - Wrongdoing rendered declarant unavailable (it was successful)
(4) Statement offered against the wrongdoer
b) If requirements met → Waiver of hearsay exception: any relevant statement by the declarant can come in (even if no hearsay exception)
F. 807 residual exception (only mention quickly where no other exception applicable)
1. Requirements:
a) Trustworthiness - statement has “equivalent circumstantial guarantees of trustworthiness”
b) Relevance - it is offered as evidence of a material fact,
c) need/probativeness - more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts,
d) Interests of justice - admitting it will best serve the purposes of these rules and interests of justice (Accuracy and fairness), and
e) Reasonable notice - before the trial/hearing, proponent gives adverse party reasonable notice of intent to offer statement and its particulars (declarant’s name and address)
2. Near miss (no) or close enough (yes)
XII. Confrontation clause→ only do if (1) admissible hearsay (2) offered against criminal D (3) in a criminal case
A. CC: in all criminal prosecutions a defendant has the right to confront the witnesses providing “testimonial” statements against him with a reasonable opportunity for cross examination.
B. CC not applicable if 
1. declarant testifies and is subject to cross, or
2. The statement is not offered for truth of matter asserted
C. No CC violation (admissible)
1. Former testimony under 804(b)(1)
2. Forfeiture by wrongdoing 804(b)(6)
3. Maybe dying declaration [Crawford]
D. If the hearsay was testimonial → CC violation (inadmissible) UNLESS declarant unavailable and defendant had a prior opp’y for cross (admissible)
E. Is the hearsay testimonial?
1. Testimonial = statement made when declarant acting like a witness (someone who bears testimony); formal statement made for the purpose of establishing/proving some fact (crawford)
2. Look to primary purpose (Davis); consider everything including the circumstances, statement and actions of declarant and interrogators, reliability (Bryant)
a) Statement made under circumstances objectively indicate that the primary purpose is to enable police assistance to meet an ongoing emergency → not testimonial
(1) Davis: (911 call) GF speaking of events that were happening as she spoke, not about past events; Statements during domestic violence as she was being beaten by D = nontestimonial
(2) Bryant: (statements to police) covington fled after being shot to gas station, bleeding from bullet wounds in pain and in need of medical assistance, shooting happened just 25 min early and location of shooter undetermined (risk to public and police) = not testimonial
b) Circumstances objectively indicate that there is no ongoing emergency, and the primary purpose is to establish or prove past events potentially relevant to later criminal prosecutions → testimonial
(1) Crawford: police interrogation (she new or should have known that the statement was going to be used at the subsequent trial) = testimonial 
(2) Hammon: (911 call) abuser gone so no threat, domestic violence ended, police there to find out what happened to investigate crime, not to help in emergency = testimonial
(3) Crawford examples of testimonial = custodial interrogations by law enforcement; prior testimony at hearing or before jury or at former trial; affidavits; confessions; statements made in circumstances that a RP would expect them to be available for use at a later trial; NOT business record
3. For forensic reports, 
a) testimonial if made for purpose of litigation (made under circumstances which would lead an objective witness to reasonably believe the statement would be available for use at a later trial) [Mendez]
(1) Mendez: drug analysis certificates (ID as cocaine) prepared for use in criminal prosecution = testimonial
(2) Williams: underlying forensic reports  made before person even suspected of liability so not made for purpose of litigation = NOT testimonial
(a) Expert testimony (not the forensic analyst)  that the 2 non-testimonial reports match allowed since no CC violation
b) D’s oppy’ for cross exam
(1) Bullcoming: witness was a different analyst than who prepared the report, he couldn’t answer any questions about D’s particular BAC test and had no opinion about it = NOT fair opp’y for cross exam → CC violation
XIII. Lay/expert
A. Lay opinion (results from reasoning familiar in everyday life)
1. Lay opinion testimony permissible if [requirements:]
a) Rationally based on the witness’s perception (personal knowledge),
b) Helpful to trier of fact in understanding the testimony or determining a fact in issue, and
c) Not expert testimony
2. Permitted lay opinions
a) Emotional/psychological state of another (angry, nervous, upset, frightened, shocked)
b) Conventional physical descriptions (tall/short; old/young; strong/weak; dead)
c) Appearance of objects (size, color, shape, texture)
d) Speed of moving objects
e) Ordinary distances
B. Expert opinion (results from reasoning which can only be mastered by specialists in the field)
1. FRE 702: Expert MAY testify in form of opinion or otherwise if
a) Witness qualified as an expert → proponent must demonstrate by 104(a) preponderance of the evidence that the  witness has some specialized knowledge derived from skill, experience, training or education;
(1) Note: No personal knowledge requirement
b) the expert’s specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;
c) the testimony is based on sufficient facts or data;
d) the testimony is the product of reliable principles and methods; (Daubert factors) and
e) the expert has reliably applied the principles and methods to the facts of the case 
2. Daubert factors: (Kumho tire: apply to all kinds of experts and judges have discretion to pick and choose among factors)
a) have been tested
b) Subjected to peer review and publication
c) Error rates
d) Existence of standards and controls
e) General acceptance
f) **Daubert said: focus on methodologies and principles, not the conclusion
3. Joiner: focus not just on methods/principles but conclusions too→ if opinion does not “fit” the data (expert came to wrong/bad/unsupportive conclusion), can exclude it
4. FRE 703: Expert can base opinion on facts/data that made aware of (hearsay) or personally observed. 
a) Can rely on inadmissible evidence if “of type reasonably relied on by experts in the field” → opinion can be admitted
(1) The inadmissible basis of expert opinion can be disclosed to jury only if the PV in helping the jury evaluate the opinion substantially outweighs the prejudicial effect
b) If rely on evidence not of type reasonably relied on by experts, then it  needs to be admissible for the opinion to be admitted 
(1) most bases admitted under business record exception
5. FRE 705 - expert may state opinion and its reasons without first testifying to underlying facts/data; but may be required to disclose them on cross
6. FRE 706: courts can appoint own experts
7. CA
a) If expert’s testimony based on novel scientific principle/technique → it must be generally accepted as valid by relevant scientific community to be admissible
b) If not novel → helpful and expert relied on matters (whether admissible or not) of type that are reasonably relied upon by experts in the field in coming to the opinion for opinion to be admissible
C. FRE 704: opinions on ultimate issues are permissible so long as helpful
1. Exception: criminal D’s mental state or condition that constitutes an element (insanity) → not admissible
XIV. Privileges
A. Attorney client privilege: applies to (1) confidential (2) communications (3) between a client and her lawyer (4) made for the purposes of securing legal advice.
1. Elements:
a) Communication → 
(1) privilege protects the communication NOT the underlying information 
(2) NOT communication = appearance/demeanor; physical evidence / documents
(3) Location, name, and identity of client not protected
b) Made in confidence 
(1) Reasonable precautions were taken by parties to ensure confidence
(2) Client’s intent, and whether should have known matters
(3) Third party integral to providing legal services will not destroy confidence
c) Btw atty and client
(1) Atty = retained counsel or someone the individual reasonable believed to be an attorney
(a) Communications with whomever the atty hires/tells client to talk to for the case are also privileged
(2) Witness = NOT client (but work product )
(3) Privilege extends to corporate client → Upjohn: Communications made by Upjohn employees to counsel at the direction of corporate superiors about matters within the scope of their employment duties for the purpose of obtaining legal advice (and employees knew purpose) are privileged.
(4) Joint defense 
d) To facilitate legal services
2. Waiver
a)  502 Subject matter waiver (rule of completeness)	
(1) Disclosure made in federal proceeding or to a federal office or agency and waives atty-client privilege → waiver extends to undisclosed communications/information in a federal/state proceeding only if (1) waiver intentional, (2) disclosed and undisclosed communications/information concern same subject matter, and (3) they outs in fairness to be considered together
b) 502 Inadvertent disclosure 
(1) privilege NOT waived due to inadvertent disclosure in federal proceeding or to federal officer or agency if client took reasonable steps to prevent disclosure and to rectify the error
c) 502(d) orders = 
(1) federal court may order that privilege not waived by disclosure connected with the litigation (ex. discovery)--in which event the disclosure is also not a waiver in any other federal/state proceeding
d) Waiver by attacking atty’s competence
(1) If client makes claim against atty (i.e., malpractice) = waiver
3. Crime fraud exception
a) If lawyer’s services obtained in order to further (commit or plan to commit) a crime or fraud → privilege lost
(1) Focus on client’s intent 
(2) Advice about past crime does NOT destroy privilege
B. doctor - patient privilege
1. FRE = NO privilege
2. CA = YES privilege (covers confidential communications)
a) Fact that patient consulted dr., has been treated, and # and dates of visits → NOT covered
b) Waiver = disclosure or putting physical condition into issue in litigation
C. Psychotherapist-patient privilege
1. Jaffee created it; includes social worker
2. Exceptions:
a) Voluntary disclosure, consent to disclosure
b) Patient-litigant exception: making mental/emotional condition part of claim
c) Dangerous patient exception
D. Marital communications privilege
1. Protects from disclosure (1) confidential (no third party there) (2) communications between spouses (3) made during valid marriage 
2. Holder of privilege (who can assert and waive) = both spouses → both spouses can refuse to disclose and can prevent other from disclosing
3. Privilege survives marriage
4. Exceptions
a) Crime fraud
b) Legal proceeding between spouses (divorce)
c) Prosecution for crimes against spouse or children
5. Waiver: if one spouse discloses a confidential communication without consent of other spouse (waiver), privilege can still be asserted by non-disclosing spouse to prevent disclosure in a legal proceeding
E. Marital testimonial privilege
1. Permits a spouse not to testify against the accused spouse in a criminal case (CA = any proceeding) if married at the time of the testimony
2. Holder = testifying spouse (defendant spouse cannot prevent witness spouse from testifying) Trammel
3. Exceptions:
a) Legal proceeding between spouses (divorce)
b) Prosecution for crimes against spouse or children
c) Sham or dead marriages
XV. 403 objections
A. FRE 403 = The court MAY exclude relevant evidence if its probative value is SUBSTANTIALLY outweighed by a danger of one or more of the following: (1) unfair prejudice, (2) confusing the issues, (3) misleading the jury, (4) undue delay, wasting time, or needlessly presenting cumulative evidence
B. Step one: assess PV (HOW much evidence helps jury)
1. Strength of underlying inferences (how persuasive is the proposed evidence for the inference you are being asked to make)
a) Ex. inmates who watch violence are VERY LIKELY to become afraid of aggressor
b) NOT length of inferential chain (# of steps)
2. Certainty of the evidence (does witness say they are certain or unsure)
a) Do NOT take credibility into account (consider the PV if true)
3. Some courts consider need for evidence as extra weight on this analysis. 
a) If only evidence to prove the FOC (more PV) v. redundant evidence to prove FOC (less PV)
C. Step two: assess the 403 dangers (risk harm - jury will be distracted from role of rational decision making)
1. UNFAIR prejudice (accuracy)
a) Stirring an emotional response, inflammatory
b) Evidence admissible for one purpose but inadmissible for another (risk jury will consider inadmissible purpose)  - but limiting instruction can reduce risk
2. Confusing the issues (accuracy)
a) Distract jury with side show (mini trial)
b) Collateral issues
3. Mislead (accuracy) - worried jury will make wrong/mistaken inference
a) Ex. hitt: photo of many guns in D living room, but they were roommates guns
b) Ex. video tape re enactments of accidents → jurors may treat them as documentation of actual event
4. Undue delay, waste of time, needless cumulative evidence (efficiency)
D. Step three: outcome: PV substantially outweighed by 403 danger (PV very LOW risk very HIGH)
1. Note that 403 favors admissibility
2. Effect of limiting instruction
E. Common 403 objections
1. Gruesome photos 
a) Shows injuries caused by D (shows body as it was when discovered) → admissible
b) Shows body in altered condition (post autopsy) → not admissible
2. Acts showing consciousness of guilt (ex. Fleeing cops) → admissible
3. D’s poverty or wealth → not admissible except to measure punitive damages
F. Old chief: if D agrees to stipulate to felon status, P cannot introduce the prior conviction 
G. Use 403 here:
1. 407-411: where relevant for permissible purpose, but it is not disputed → exclude
2. Evidence relevant for permissible and impermissible purpose (also consider limiting instruction)
a) 407-411 (not admissible for liability, but admissible for other reason)
b) 404(b) specific acts relevant for permissible purpose but inadmissible for character propensity theory
c) Relevant for hearsay (not admissible for truth) and nonhearsay (admissible) purpose
3. 404(a) character evidence exceptions
4. 413-415 sexual assaults → admissible
a) 413-415 favors admissibility (congressed passed the rules to get it in)
b) Consider in balancing: similarity to charged offense, wrongfulness/emotional impact, proximity in time, possibility of minimizing prejudice)
c) If acquaintance rape case → exclude
5. 412 exceptions where V’s sex admissible → exclude
6. 608 character for truthfulness (but not by convictions 609) 
a) 608(b) questions about specific act on cross → usually admit, but can exclude if too prejudicial or if bolstering (no attack)
7. Impeachment by bias/capacity/specific contradiction/PIS
a) W admits or collateral issue → exclude
b) 
