Evidence/ Goldman		Fall 2016

Topic:	Final Outline
I. RELEVANCE- usually very simply satisfied. If it relates to the issue trying to be proved and tips the scales of proof even an iota then it is relevant. Almost all evidence is relevant, this class is studying the other rules that keep relevant evidence out of the courts. 
a. Definitions
1) Fed. R. Evid. 401.  Definition of “Relevant Evidence”. Evidence is relevant if:
(i) it has any tendency to make a fact more or less probable than it would be without the evidence; and
(ii) the fact is of consequence in determining the action.
2) [bookmark: SR;273]C.E.C. § 210. Relevant evidence. "Relevant evidence" means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.
b. Admissibility
1) Fed. R. Evid. 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible. Relevant evidence is admissible unless any of the following provides otherwise:
(i) the United States Constitution;
(ii) a federal statute;
(iii) these rules; or
(iv) other rules prescribed by the Supreme Court.
Irrelevant evidence is not admissible.
2) [bookmark: SR;309]C.E.C. § 351. Admissibility of relevant evidence. Except as otherwise provided by statute, all relevant evidence is admissible.
II. LEGAL RELEVANCE. ONLY TWO STATUTE NUMBERS I NEED TO REMEMBER
a. C.E.C. § 352. Discretion of court to exclude evidence
The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will 
1) necessitate undue consumption of time or
2) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.
(i) NOTE: If you have legally relevant evidence of probative value that is substantially outweighed by one of these factors it is inadmissible. Usually b/c the jury would give it too much weight. 
b. Fed. R. Evid. 403.  Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time. The court MAY exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: 
1) unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.
(i) Ex. People v. Collins, shady probability math expert brought by prosecution. Court held that the testimony and the manner it was used distracted the jury from its proper and requisite function with logically irrelevant expert demonstration 
III. OPINION. Exclusionary rule re: opinions, juries are supposed to hear facts and draw own opinions. Having said that, so many things we say and view are made up of opinion. 
a. Personal Knowledge Requirement
1) Fed. R. Evid. 602.  Lack of Personal Knowledge. A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.
2) C.E.C. § 702. Personal knowledge of witness
(i) Subject to Section 801, the testimony of a witness concerning a particular matter is inadmissible unless he has personal knowledge of the matter.  Against the objection of a party, such personal knowledge must be shown before the witness may testify concerning the matter.
(ii) A witness' personal knowledge of a matter may be shown by any otherwise admissible evidence, including his own testimony.
b. Collectivizing of Fact Rule: w/in common experience/knowledge we all put facts together that we observe. If the opinion falls within this inference from common experience it is allowable. 
1) Matters of taste and smell
2) Another’s emotions- he seemed nervous
3) Voice identification
4) Witnesses own intent
5) Genuineness of another’s handwriting
6) Another’s irrational conduct- he was acting crazy. 
7) Estimating a person’s driving speed (that you have experienced before)
8) Intoxication-Saying someone looked drunk.
9) Estimating temperature (that you have experienced before)
c. Lay Witnesses (rules are the same)
1) Fed. R. Evid. 701. Opinion Testimony by Lay Witnesses. If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
(i) rationally based on the witness’s perception;
(ii) helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and
(iii) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
2) C.E.C. § 800. Lay witnesses; opinion testimony. If a witness is not testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is permitted by law, including but not limited to an opinion that is:
(i) Rationally based on the perception of the witness; and
(ii) Helpful to a clear understanding of his testimony.
d. Experts. Restrictions to Expert Witness Testimony
1) Special knowledge, skill or training not within the ordinary experience of lay jurors. If it is within the experience of an average person, why would the expert witness need to provide testimony?
(i) Fed. R. Evid. 702. Testimony by Experts. A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:
· the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;
· the testimony is based on sufficient facts or data;
· the testimony is the product of reliable principles and methods; and
· the expert has reliably applied the principles and methods to the facts of the case.
· Additional requirements for basis of opinion
(ii) C.E.C. § 801. Expert witnesses; opinion testimony. If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:
· Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact ….
2) Qualification. The witness must be shown to be qualified as a true expert in the particular field of expertise. Don’t want people testifying about thing they are not an expert in. 
(i) C.E.C. § 720. Qualification as an expert witness
· (a) A person is qualified to testify as an expert if he has special knowledge, skill, experience, training, or education sufficient to qualify him as an expert on the subject to which his testimony relates. Against the objection of a party, such special knowledge, skill, experience, training, or education must be shown before the witness may testify as an expert.
· (b) A witness' special knowledge, skill, experience, training, or education may be shown by any otherwise admissible evidence, including his own testimony.
3) Expert Testimony must have a proper basis The witness must testify to a reasonable degree of certainty (probability). Can’t testify about things they are not reasonably sure about. (same rule)
(i) Fed. R. Evid. 703. Bases of Opinion Testimony by Experts. An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally observed.  If experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion to be admitted.  But if the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.
· Ex. Lilley v. DOW. Husband dies of cancer, expert is relying on the widow’s anecdotal unreliable hearsay. Can’t just be an expert, have to ALSO use that expertness to evaluate reliable information. 
· Doesn’t mean it can’t be hearsay, just has to be reliable hearsay. 
(ii) C.E.C. § 801. Expert witnesses; opinion testimony. If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is: …
· (b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as a basis for his opinion
· C.E.C. § 803. Opinion based on improper matter. The court MAY, and upon objection SHALL, exclude testimony in the form of an opinion that is based in whole or in significant part on matter that is not a proper basis for such an opinion. In such case, the witness may, if there remains a proper basis for his opinion, then state his opinion after excluding from consideration the matter determined to be improper.
4) Disclosing Facts Underlying Opinion. In California and generally, an expert witness must first describe the data (facts) on which his or her opinion (inference, or conclusions) is based or, at least be answering in response to a hypothetical. Doesn’t have to disclose facts when giving testimony but does have to respond to q’s re: facts during cross. (Very common to rely on hypotheticals)
(i) Fed. R. Evid. 705. Disclosure of Facts or Data Underlying Expert Opinion. Unless the court orders otherwise, an expert may state an opinion — and give the reasons for it — without first testifying to the underlying facts or data. But the expert may be required to disclose those facts or data on cross-examination.
(ii) C.E.C. § 721. Cross-examination of expert witness
· (a) Subject to subdivision (b), a witness testifying as an expert may be cross-examined to the same extent as any other witness and, in addition, may be fully cross-examined as to 
· (1) his or her qualifications, 
· (2) the subject to which his or her expert testimony relates, and 
· (3) the matter upon which his or her opinion is based and the reasons for his or her opinion.
· (b) If a witness testifying as an expert testifies in the form of an opinion, he or she MAY NOT BE cross-examined in regard to the content or tenor of any scientific, technical, or professional text, treatise, journal, or similar publication unless any of the following occurs:
· (1) The witness referred to, considered, or relied upon such publication in arriving at or forming his or her opinion.
· (2) The publication has been admitted in evidence.
· (3) The publication has been established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.
If admitted, relevant portions of the publication may be read into evidence but may not be received as exhibits.
5) Criminal Limits on Opinions going to Ultimate Issues. (same rule, not a problem unless a criminal case, can’t testify that D did or did not have elemental mental state)
(i) Fed. R. Evid. 704. Opinion on Ultimate Issue
· (a) In General — Not Automatically Objectionable.  An opinion is not objectionable just because it embraces an ultimate issue.
· (b) Exception. In a criminal case, an expert witness MUST NOT state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone. (same rule for CA)
(ii) C.E.C. § 805. Opinion on ultimate issue. Testimony in the form of an opinion that is otherwise admissible is not objectionable because it embraces the ultimate issue to be decided by the trier of fact.
IV. SIMILAR HAPPENINGS. Standard rule of relevancy is not enough, there is an additional standard with similar happenings.
a. Substantial Identity Requirement. Only listen to similar happenings when there is substantial identity in the alleged condition between the prior identity and the present. Don’t need many just need them to be substantially similar. 
1) MUST BE ABLE TO SHOW that they are substantially the same
(i) Ex. two girls fall in the same spot on the same piece of carpet used to prove existence of a dangerous condition. 
2) Non-Occurrences. Non-occurrences are not as significant as occurrences. 
(i) Quantity. the more non-occurrences the more significant, but there are additional requirements. 
· Reliable record system- was there a system of reporting the problem so as to make the claim of non-occurrence reliable?
· Static Conditions. Static conditions are usually required, where there are no static conditions the non-occurrence is less materially significant. 
· Obviousness. The obviousness of a lack of static condition make it not as much of a big deal to let in, ex. hit by a tree on a roller coaster, it’s obvious that trees grow, it was a close call so they let it in. 
V. SUBSEQUENT REPAIRS. There is an extrinsic public policy against punitively using the evidence of subsequent repairs against the D. Don’t want to refrain pple from making changes to make a place safer, plus not strictly relevant there are many reasons why a change might be made. NOTE: where this is strict liability and negligence is not factor, these rules DO NOT apply. 
a. Fed. R. Evid. 407.  Subsequent Remedial Measures. When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:
1) negligence;
2) culpable conduct;
3) a defect in a product or its design; or (where the two codes differ)
4) a need for a warning or instruction.
But the court may admit this evidence for another purpose, such as impeachment or — if disputed — proving ownership, control, or the feasibility of precautionary measures.
b. C.E.C. § 1151. Subsequent remedial conduct. When, after the occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.
VI. COMPROMISE AND OFFERS TO SETTLE. PUBLIC POLICY: we want to encourage people to settle their disputes if possible and avoid discouraging negation. Goal is to avoid lit. 
a. Fed. R. Evid. 408.  Compromise and Offers to Compromise
1) Prohibited Uses. Evidence of the following is not admissible — on behalf of any party — either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:
(i) furnishing, promising, or offering — or accepting, promising to accept, or offering to accept — a valuable consideration in compromising or attempting to compromise the claim; and
(ii) conduct or a statement made during compromise negotiations about the claim — except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority.
(iii) Exceptions. The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution
b. C.E.C. § 1152. Offers to compromise
1) Evidence that a person has, in compromise or from humanitarian motives (CA), furnished or offered or promised to furnish money or any other thing, act, or service to another who has sustained or will sustain or claims that he or she has sustained or will sustain loss or damage, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove his or her liability for the loss or damage or any part of it.
2) In the event that evidence of an offer to compromise is admitted . . .  evidence relating to any other offer or counteroffer to compromise the same or substantially the same claimed loss or damage shall also be admissible for the same purpose as the initial evidence regarding settlement. . . . 
3) This section does not affect the admissibility of evidence of any of the following:
(i) Partial satisfaction of an asserted claim or demand without questioning its validity when such evidence is offered to prove the validity of the claim.
(ii) A debtor's payment or promise to pay all or a part of his or her preexisting debt when such evidence is offered to prove the creation of a new duty on his or her part or a revival of his or her preexisting duty.
c. Payment of Medical and Similar Expenses. Fed. R. Evid. 409.  Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.
d. Guilty Pleas- Changing your mind. 
1) Fed. R. Evid. 410.  Inadmissibility of Pleas, Plea Discussions, and Related Statements
(i) Prohibited Uses. In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:
· (1) a guilty plea that was later withdrawn;
· (2) a nolo contendere plea;
· (3) a statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; or
· (4) a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea.
e. Evidence of Liability Insurance. Fed. R. Evid. 411.  Liability Insurance. Evidence that a person was or was not insured against liability IS NOT admissible to prove whether the person acted negligently or otherwise wrongfully. But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.
VII. JUDICIAL NOTICE- a court can take judicial notice of something not in dispute. 
a. Fed. R. Evid. 201.  Judicial Notice of Adjudicative Facts
1) Scope.  This rule governs judicial notice of an adjudicative fact only, not a legislative fact.
2) Kinds of Facts That May Be Judicially Noticed. The court may judicially notice a fact that is not subject to reasonable dispute because it:
(i) is generally known within the trial court’s territorial jurisdiction; or
(ii) can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned.
3) Taking Notice. The court:
(i) MAY take judicial notice on its own; or
(ii) MUST take judicial notice if a party requests it and the court is supplied with the necessary information.
4) Timing. The court may take judicial notice at any stage of the proceeding.
5) Opportunity to Be Heard. On timely request, a party is entitled to be heard on the propriety of taking judicial notice and the nature of the fact to be noticed. If the court takes judicial notice before notifying a party, the party, on request, is still entitled to be heard.
6) Instructing the Jury. In a civil case, the court must instruct the jury to accept the noticed fact as conclusive.  In a criminal case, the court must instruct the jury that it may or may not accept the noticed fact as conclusive.
b. Judicial notice may be taken only as authorized by law. C.E.C. § 450. Judicial notice may not be taken of any matter unless authorized or required by law.
1) Matters which MUST be judicially noticed C.E.C. § 451.. Judicial notice SHALL be taken of the following:
(i) The Laws of THIS State. The decisional, constitutional, and public statutory law of this state and of the United States and the provisions of any charter described in Section 3, 4, or 5 of Article XI of the California Constitution.
(ii) Mandated by Code.  Any matter made a subject of judicial notice by Section 11343.6, 11344.6, or 18576 of the Government Code or by Section 1507 of Title 44 of the United States Code.
(iii) State Bar Rules. Rules of professional conduct for members of the bar adopted pursuant to Section 6076 of the Business and Professions Code and rules of practice and procedure for the courts of this state adopted by the Judicial Council.
(iv) Rules of Pleading and Procedure. Rules of pleading, practice, and procedure prescribed by the United States Supreme Court, such as the Rules of the United States Supreme Court, the Federal Rules of Civil Procedure, the Federal Rules of Criminal Procedure, the Admiralty Rules, the Rules of the Court of Claims, the Rules of the Customs Court, and the General Orders and Forms in Bankruptcy.
(v) Dictionary Definitions. The true signification of all English words and phrases and of all legal expressions. (Can just look in a dictionary)
(vi) Indisputable GK. Facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute.
2) Matters which MAY be judicially noticed. C.E.C. § 452. Judicial notice may be taken of the following matters to the extent that they are not embraced within Section 451:
(i) The Laws of OTHER states. The decisional, constitutional, and statutory law of any state of the United States and the resolutions and private acts of the Congress of the United States and of the Legislature of this state.
(ii) US Regulations or Enactments. Regulations and legislative enactments issued by or under the authority of the United States or any public entity in the United States.
(iii) Official Acts of US Gov’t. Official acts of the legislative, executive, and judicial departments of the United States and of any state of the United States.
(iv) Court Records. Records of (1) any court of this state or (2) any court of record of the United States or of any state of the United States.
(v) Rules of Court. Rules of court of (1) any court of this state or (2) any court of record of the United States or of any state of the United States.
(vi) Foreign Laws. The law of an organization of nations and of foreign nations and public entities in foreign nations.
(vii) Indisputable Facts in Common Knowledge of This Specific Jurisdiction. Facts and propositions that are of such common knowledge within the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute.
(viii) Facts not in Dispute capable of Accurate Immediate Determination. Facts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonably indisputable accuracy.
c. Criminal conviction records; computer-generated records; C.E.C. § 452.5. admissibility. The official acts and records specified in subdivisions (c) and (d) of Sec. 452 
d. Compulsory judicial notice upon request.” C.E.C. § 453. The trial court shall take judicial notice of any matter specified in Section 452 if a party requests it and:
1) Gives each adverse party sufficient notice of the request, through the pleadings or otherwise, to enable such adverse party to prepare to meet the request; and
2) Furnishes the court with sufficient information to enable it to take judicial notice of the matter.
e. Information that may be used in taking judicial notice C.E.C. § 454. 
1) In determining the propriety of taking judicial notice of a matter, or the tenor thereof:
(i) Any source of pertinent information, including the advice of persons learned in the subject matter, may be consulted or used, whether or not furnished by a party.
(ii) Exclusionary rules of evidence do not apply except for Section 352 and the rules of privilege.
2) Where the subject of judicial notice is the law of an organization of nations, a foreign nation, or a public entity in a foreign nation and the court resorts to the advice of persons learned in the subject matter, such advice, if not received in open court, shall be in writing.
f. Opportunity to present information to court C.E.C. § 455. With respect to any matter specified in Section 452 or in subdivision (f) of Section 451 that is of substantial consequence to the determination of the action:
1) If the trial court has been requested to take or has taken or proposes to take judicial notice of such matter, the court shall afford each party reasonable opportunity, . . . to present to the court information relevant to (1) the propriety of taking judicial notice of the matter and (2) the tenor of the matter to be noticed.
2) If the trial court resorts to any source of information not received in open court, including the advice of persons learned in the subject matter, such information and its source shall be made a part of the record  . . .  the court shall afford each party reasonable opportunity to meet such information before judicial notice of the matter may be taken.
VIII. HEARSAY. An out of court statement (oral/written/nonverbal) offered to prove the truth of the fact. 
a. Fed. R. Evid. 801.  Definitions. The following definitions apply under this article:
1) Statement. “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion (e.g. stomping your age).
2) Declarant. “Declarant” means the person who made the statement.
3) Hearsay. “Hearsay” means a statement that:
(i) the declarant does not make while testifying at the current trial or hearing; and
(ii) a party offers in evidence to prove the truth of the matter asserted in the statement.
b.  C.E.C. § 1200. The hearsay rule. "Hearsay evidence" is evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the truth of the matter stated.
c. Inadmissible except as provided by Law. Hearsay evidence is not admissible unless made so by statute, rules of evidence, or common law.
d. Hearsay and State of Mind Rule: an out of this court statement, other than a direct assertion that he has a specified state of mind, is offered tending to prove his state of mind at the time and the state of mind at the time/later time IS THE ONLY ISSUE the evidence is not classed as hearsay. 
1) Ex. P says she is the Pope. W testifies to it in court to get her committed for being mentally unstable. 
(i) In this case it is not being admitted to prove the factual assertion that she is the Pope, but rather that she said it. Not offered to show the statement’s truth but rather that she made such a statement. The credibility in question is then the credibility of the witness, the witness can be cross-examined. 
e. Operative Facts Doctrine. If offering an out of court statement to prove a term of the contract or a provision it is NOT hearsay. The statement must be an operative fact of the contract and a part of the transfer. 
1) Ex. “I am selling you this dog for $40” is not hearsay, it is more of a verbal act. 
2) Ex. “I sold you that dog yesterday for $40” IS hearsay, it is a description of past events. 
(i) Has left the realm of verbal acts. Past tense is usually hearsay, not an operative fact of the transfer. 
f. Hearsay within Hearsay. Each part of the combined hearsay statements must have its own hearsay exception to get in.
1) Fed. R. Evid. 805. Hearsay Within Hearsay. Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.
2) C.E.C. § 1201. Multiple hearsay. A statement within the scope of an exception to the hearsay rule is not inadmissible on the grounds that the evidence of such statement is hearsay evidence if such hearsay evidence consists of one or more statements each of which meets the requirements of an exception to the hearsay rule.
IX. HEARSAY EXCEPTIONS REQUIRING UNAVAILABILITY. Some hearsay exceptions require unavailability. 
1) Declarant Unavailable. 
(i) Fed. R. Evid. 804.  Hearsay Exceptions; Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:
·  is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege applies;
·  refuses to testify about the subject matter despite a court order to do so;
· testifies to not remembering the subject matter; CALIFORNIA DOES NOT RECOGNIZE THIS KIND OF UNAVAILABILITY. 
· cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or
· is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure:
· the declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6); or
· the declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4).
· NOTE: But this subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.
(ii) C.E.C. § 240. Unavailable as a witness
· Except as otherwise provided in subdivision (b), "unavailable as a witness" means that the declarant is any of the following:
· [bookmark: SR;322][bookmark: SR;325]Exempted or precluded on the ground of privilege from testifying concerning the matter to which his or her statement is relevant.
·  Disqualified from testifying to the matter.
· Dead or unable to attend or to testify at the hearing because of then existing physical or mental illness or infirmity.
· [bookmark: SP;488b0000d05e2]Absent from the hearing and the court is unable to compel his or her attendance by its process.
· Absent from the hearing and the proponent of his or her statement has exercised reasonable diligence but has been unable to procure his or her attendance by the court's process.
· Wrongdoing of Proponent. A declarant is not unavailable as a witness if the exemption, preclusion, disqualification, death, inability, or absence of the declarant was brought about by the procurement or wrongdoing of the proponent of his or her statement for the purpose of preventing the declarant from attending or testifying
· Trauma renders unable to testify.  Expert testimony which establishes that physical or mental trauma resulting from an alleged crime has caused harm to a witness of sufficient severity that the witness is physically unable to testify or is unable to testify without suffering substantial trauma may constitute a sufficient showing of unavailability pursuant to paragraph (3) of subdivision(a)
2) Former Testimony. Not excluded by the rule against hearsay if declarant is unavailable
(i) FRE 804(b)(1). Former Testimony. Testimony that:
· was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and
· is now offered against a party who had — or, in a civil case, whose predecessor in interest had — an opportunity and similar motive to develop it by direct, cross-, or redirect examination.
(ii) C.E.C. § 1291. Former testimony offered against party to former proceeding
· (a) Evidence of former testimony is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and:
· The former testimony is offered against a person who offered it in evidence in his own behalf on the former occasion or against the successor in interest of such person; or
· The party against whom the former testimony is offered was a party to the action or proceeding in which the testimony was given and had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which he has at the hearing.
· The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to:
· Objections to the form of the question which were not made at the time the former testimony was given.
· Objections based on competency or privilege which did not exist at the time the former testimony was given.
(iii) C.E.C. § 1292. Former testimony offered against person not a party to former proceeding
·  Evidence of former testimony is not made inadmissible by the hearsay rule if:
· The declarant is unavailable as a witness;
· The former testimony is offered in a civil action; and
· The issue is such that the party to the action or proceeding in which the former testimony was given had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which the party against whom the testimony is offered has at the hearing.
· The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to objections based on competency or privilege which did not exist at the time the former testimony was given.
3) Dying Declarations. Different rules
(i) FRE 804 (b)(2).Statement Under the Belief of Imminent Death. In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances.
· BELIEF v. CA requirement of actually dying. However, if not actually dead they need to be unavailable for some other reason.
· C.E.C. § 1242. Dying declaration. Evidence of a statement made by a dying person respecting the cause and circumstances of his death is not made inadmissible by the hearsay rule if the statement was made upon his personal knowledge and under a sense of immediately impending death.
· More classic dying declaration rule. Have to be made under imminent apprehension of death AND have to have had actually died. 
· DIFFERENT FROM FEDERAL RULE WHICH ONLY REQUIRES THAT THE DECLARANT BELIEVED THEY WERE DYING. 
4) Forfeiture by Wrongdoing Exception. Fed. R. Evid. 804. C.E.C. § 1350. Can’t do something to make witness unavailable to use this rule. 
5) C.E.C. § 1370. Threat of infliction of injury
(i) Evidence of a statement by a declarant is not made inadmissible by the hearsay rule if all of the following conditions are met:
· [bookmark: SR;382][bookmark: SR;384](1) The statement purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant.
· (2) The declarant is unavailable as a witness pursuant to Section 240.
· [bookmark: SR;429][bookmark: SR;431](3) The statement was made at or near the time of the infliction or threat of physical injury. Evidence of statements made more than five years before the filing of the current action or proceeding shall be inadmissible under this section.
· (4) The statement was made under circumstances that would indicate its trustworthiness.
· (5) The statement was made in writing, was electronically recorded, or made to a physician, nurse, paramedic, or to a law enforcement official.
(ii) For purposes of paragraph (4) of subdivision (a), circumstances relevant to the issue of trustworthiness include, but are not limited to, the following:
· (1) Whether the statement was made in contemplation of pending or anticipated litigation in which the declarant was interested.
· (2) Whether the declarant has a bias or motive for fabricating the statement, and the extent of any bias or motive.
· (3) Whether the statement is corroborated by evidence other than statements that are admissible only pursuant to this section.
(iii) A statement is admissible pursuant to this section only if the proponent of the statement makes known to the adverse party the intention to offer the statement and the particulars of the statement sufficiently in advance of the proceedings in order to provide the adverse party with a fair opportunity to prepare to meet the statement.
b. DECLARATIONS AGAINST INTEREST. The declarations do not require first-hand knowledge.
1) F.R.E. 804(b)(3) ) Statement Against Interest. A statement that:
(i)  a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; and
(ii) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.
· Trustworthy Circ. Additional burden, a foundational requirement that the statement was made under trustworthy circumstances. To avoid fraudulently obtained confessions for the purpose of getting someone else off. 
· Not a requirement in CA law or for other statements against interest in a non-criminal context. 
· Admissions against interest DO NOT have to be against the declarant’s interest at the time they are said.
2) [bookmark: SR;353][bookmark: SR;356]C.E.C. 1230. Declarations against interest. Evidence of a statement by a declarant having sufficient knowledge of the subject is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and the statement, when made, was so far contrary to the declarant's pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community, that a reasonable man in his position would not have made the statement unless he believed it to be true.
(i) MUST BE UNAVAILABLE. 
(ii) RULE IS APPLIED HAVING NOTHING TO DO WITH PARTIES, why would you when you have the admissions rule so easily satisfied. 
0. Usually used for third parties. 
0. Declarant must know or reasonably should have known AT THE TIME THE STATEMENT WAS MADE that it was a statement against their interest. 
1. NOT every interest is included. Only specific named interests. 
c. Statement of declarant's previously existing mental or physical state. C.E.C. § 1251. 
Subject to Section 1252, evidence of a statement of the declarant's state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if:
(a) The declarant is unavailable as a witness; and
(b) The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation.
1) CA ONLY. very narrow past physical condition exception b/c usually person talking about physical condition is in the court and it requires unavailability
(i) can only get it in if there is a child under 12 in section 1253
X. SPONTENEOUS EXCLAMATIONS are not excluded by the hearsay rule under the rationale that you are so shocked you speak reflexively without being able to contrive. 
a. F.R.E. 803 (2) Excited Utterance. A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused. 
b. C.E.C. § 1240. Spontaneous statement. Evidence of a statement is not made inadmissible by the hearsay rule if the statement: (a) Purports to narrate, describe, or explain an act, condition, or event perceived by the declarant; and (b) Was made spontaneously while the declarant was under the stress of excitement caused by such perception.
c. Timing of Statement. Need to still be under the shock, depending on the severity of the trauma could be a few hours (has been allowed in several cases) typically the outside limit is 5-10 minutes. 
XI. PRESENT SENSE IMPRESSION. Like spontaneous exclamation but requires no surprise. 
a. F.R.E. 803(1) Present Sense Impression. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
1)  broad and potentially enormous exception. Very different from CA’s contemporaneous Statement exception.
b. C.E.C. § 1241. Contemporaneous statement
Evidence of a statement is not made inadmissible by the hearsay rule if the statement: (a) Is offered to explain, qualify, or make understandable conduct of the declarant; and (b) Was made while the declarant was engaged in such conduct.
1) way more constrained than the present sense impression. Limited to circumstances where the declarant is describing what he is doing. 
(i) this is all that CA has in this category of exception.
XII. ADMISSIONS- Public policy: should not be able to keep a statement you previously made from the jury (can always take to the stand and claim it isn’t true)
a. Opposing Parties. Rule only applies to opposing parties, cannot admit your own statement
b. [bookmark: rule_801_d_2]Not Hearsay Under Federal Rule. F.R.E. 801(d)(2). (d) A statement that meets the following conditions is not hearsay: An Opposing Party’s Statement. The statement is offered against an opposing party and:
(A) was made by the party in an individual or representative capacity;
(B) is one the party manifested that it adopted or believed to be true;
(C) was made by a person whom the party authorized to make a statement on the subject;
(D) was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; (agent/employee admissions) or
(E) was made by the party’s coconspirator during and in furtherance of the conspiracy.
The statement must be considered but does not by itself establish the declarant’s authority under (C); the existence or scope of the relationship under (D); or the existence of the conspiracy or participation in it under (E).
1. NOT AN EXCEPTION TO HEARSAY, IT IS ACTUALLY MADE NOT HEARSAY. In CA it is an exception. 
c. [bookmark: SR;335][bookmark: SR;341]California Admissions Hearsay Exception. C.E.C. § 1220. Admission of party. Evidence of a statement is not made inadmissible by the hearsay rule when offered against the declarant in an action to which he is a party in either his individual or representative capacity, regardless of whether the statement was made in his individual or representative capacity.
1) Adopting an Admission. C.E.C. 1121. Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth.
2) Authorized Admission. C.E.C 1122. Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if: (a) The statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement; and (b) The evidence is offered either after admission of evidence sufficient to sustain a finding of such authority or, in the court's discretion as to the order of proof, subject to the admission of such evidence.
(i) don’t read the statute literally, courts don’t read it to limit statements where there is only liability on the part of the speaker or to not have a time limit (can’t have statements from fired agents.)
· Basically, courts interpret this statute to be almost IDENTICAL to the Federal rule. 
3) Admission of Co-conspirators. C.E.C. 11223. Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if:
(a) The statement was made by the declarant while participating in a conspiracy to commit a crime or civil wrong and in furtherance of the objective of that conspiracy;
(b) The statement was made prior to or during the time that the party was participating in that conspiracy; and
(c) The evidence is offered either after admission of evidence sufficient to sustain a finding of the facts specified in subdivisions (a) and (b) or, in the court's discretion as to the order of proof, subject to the admission of such evidence.
4) Admissions where there is Vicarious Liability. Statement of declarant whose liability or breach of duty is in issue C.E.C. § 1224.When the liability, obligation, or duty of a party to a civil action is based in whole or in part upon the liability, obligation, or duty of the declarant, or when the claim or right asserted by a party to a civil action is barred or diminished by a breach of duty by the declarant, evidence of a statement made by the declarant is as admissible against the party as it would be if offered against the declarant in an action involving that liability, obligation, duty, or breach of duty. 
XIII. STATE OF MIND
a. Fed. R. Evid. 803(3). Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will.
1)  no past physical condition exception see section (4) for exception
b. C.E.C. § 1250. Statement of declarant's then existing mental or physical state. 
1) Subject to Section 1252, evidence of a statement of the declarant's then existing state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) is not made inadmissible by the hearsay rule when:
(i) The evidence is offered to prove the declarant's state of mind, emotion, or physical sensation at that time or at any other time when it is itself an issue in the action; or
(ii) The evidence is offered to prove or explain acts or conduct of the declarant.
2) This section does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed.
XIV. PHYSICAL CONDITION.
a.  F.R.E. 803(4) Statement Made for Medical Diagnosis or Treatment. A statement that: (A) is made for — and is reasonably pertinent to — medical diagnosis or treatment; and(B) describes medical history; past or present symptoms or sensations; their inception; or their general cause.
(i) can be made to ANYONE you are consulting for the purpose of medical diagnosis or treatment, not just doctors. 
· - ex. hey mom what do you think this lump is? 
b. Restriction on admissibility of statement of mental or physical state. C.E.C. § 1252. Evidence of a statement is inadmissible under this article if the statement was made under circumstances such as to indicate its lack of trustworthiness.
XV. PAST RECOLLECTION RECORDED. Distinct from business records exception in that doesn’t have a confrontation issue because witness is actually there.
a. F.R.E. 803(5) Recorded Recollection. A record that:
1) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;
2) was made or adopted by the witness when the matter was fresh in the witness’s memory; and
3) accurately reflects the witness’s knowledge.
If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party.
b. C.E.C. 1237 Past Recollection Recorded. 
1) [bookmark: SR;379]Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying, the statement concerns a matter as to which the witness has insufficient present recollection to enable him to testify fully and accurately, and the statement is contained in a writing which:
(i) Was made at a time when the fact recorded in the writing actually occurred or was fresh in the witness' memory; 
(ii) (2) Was made (i) by the witness himself or under his direction or (ii) by some other person for the purpose of recording the witness' statement at the time it was made;
(iii) Is offered after the witness testifies that the statement he made was a true statement of such fact; and
(iv) Is offered after the writing is authenticated as an accurate record of the statement.
2) The writing may be read into evidence, but the writing itself may not be received in evidence unless offered by an adverse party.
XVI. PRESENT RECOLLECTION REFRESHED. IS NOT A HEARSAY EXCEPTION.
a. Fed. R. Evid. 612.  Writing Used to Refresh Memory
1) Scope. This rule gives an adverse party certain options when a witness uses a writing to refresh memory:
(i) while testifying; or
(ii) before testifying, if the court decides that justice requires the party to have those options.
2) Adverse Party’s Options; Deleting Unrelated Matter. Unless 18 U.S.C. § 3500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. Any portion deleted over objection must be preserved for the record.
3) Failure to Produce or Deliver the Writing.  If a writing is not produced or is not delivered as ordered, the court may issue any appropriate order.  But if the prosecution does not comply in a criminal case, the court must strike the witness’s testimony or — if justice so requires — declare a mistrial.
b. C.E.C. § 771. Production of writing used to refresh memory
1) Subject to subdivision (3), if a witness, either while testifying or prior thereto, uses a writing to refresh his memory with respect to any matter about which he testifies, such writing must be produced at the hearing at the request of an adverse party and, unless the writing is so produced, the testimony of the witness concerning such matter shall be stricken.
2) If the writing is produced at the hearing, the adverse party may, if he chooses, inspect the writing, cross-examine the witness concerning it, and introduce in evidence such portion of it as may be pertinent to the testimony of the witness.
3) Production of the writing is excused, and the testimony of the witness shall not be stricken, if the writing:
(i) Is not in the possession or control of the witness or the party who produced his testimony concerning the matter; and
(ii) Was not reasonably procurable by such party through the use of the court's process or other available means.
XVII. BUSINESS RECORDS. There is a convenience and trustworthy aspect to the exception, trustworthy because usually people keep accurate business records because they don’t want to screw themselves. Convenient because courts don’t want to close small businesses to come testify, so they allow them to send their ledgers instead. 
a. Authorship. Business records exception does not require the presence of the author and in some circumstances don’t even know who recorded it.
b. F.R.E. 803. (6)(7)(8). Records of Regular Activity, Absence of Records 
1) (6) Records of a Regularly Conducted Activity.  A record of an act, event, condition, opinion, or diagnosis if:
(i) (A) the record was made at or near the time by — or from information transmitted by — someone with knowledge;
(ii) (B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;
(iii) (C) making the record was a regular practice of that activity;
(iv) (D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; and
· doesn’t have to be the person who wrote it, can be anyone who can vouch for and explain the procedure for the records. 
(v) (E) neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness.
2) (7) Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a record described in paragraph (6) if:
(i) (A) the evidence is admitted to prove that the matter did not occur or exist;
(ii) (B) a record was regularly kept for a matter of that kind; and
(iii) (C) neither the possible source of the information nor other circumstances indicate a lack of trustworthiness.
· evidence that something did not happen on that day. 
c. C.E.C. 11270-1172. Business defined, Admissible Writings, Absence of Records.
1) [bookmark: SR;337]C.E.C. § 1270. A business. As used in this article, "a business" includes every kind of business, governmental activity, profession, occupation, calling, or operation of institutions, whether carried on for profit or not.
2) C.E.C. § 1271. Admissible writings. Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the act, condition, or event if:
(a) The writing was made in the regular course of a business;
(b) The writing was made at or near the time of the act, condition, or event;
(c) The custodian or other qualified witness testifies to its identity and the mode of its preparation; and
(d) The sources of information and method and time of preparation were such as to indicate its trustworthiness.
3) C.E.C. § 1272. Absence of entry in business records
(a) It was the regular course of that business to make records of all such acts, conditions, or events at or near the time of the act, condition, or event and to preserve them; and
(b) The sources of information and method and time of preparation of the records of that business were such that the absence of a record of an act, condition, or event is a trustworthy indication that the act or event did not occur or the condition did not exist.
d. Public Records
1) F.R.E. 803 (8) Public Records. A record or statement of a public office if: 
(i) it sets out:
· the office’s activities;
· a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel; or
· in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and
(ii) neither the source of information nor other circumstances indicate a lack of trustworthiness.
· no custodian required to testify
2) C.E.C. § 1280. Record by public employee. Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if all of the following applies:
(a) The writing was made by and within the scope of duty of a public employee.
(b) The writing was made at or near the time of the act, condition, or event.
(c) The sources of information and method and time of preparation were such as to indicate its trustworthiness.
XVIII. PRIOR IDENTIFICATION. Different Rules. 
a. Not Hearsay under Federal Rule. F.R.E. 801(d)(1)(C). A Declarant-Witness’s Prior Statement.  The declarant testifies and is subject to cross-examination about a prior statement, and the statement:
1) identifies a person as someone the declarant perceived earlier.
b. C.E.C. § 1238. Prior identification (like past recollection recorded, it requires availability of the witness). Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying and: (a) The statement is an identification of a party or another as a person who participated in a crime or other occurrence; (b) The statement was made at a time when the crime or other occurrence was fresh in the witness' memory; and (c) The evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time.
1)  doesn’t matter if they can or can’t remember, can get it in either way. 
XIX. EXPANDING HEARSAY EXCEPTIONS. Federal Rule only, no commensurate CA rule.
a. Fed. R. Evid. 807.  Residual Exception
1) In General. Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in Rule 803 or 804:
(i) the statement has equivalent circumstantial guarantees of trustworthiness;
· looking for the generic general level of what reliability/trustworthiness guarantees are. 
(ii)  it is offered as evidence of a material fact;
· duh, why else would you admit it. 
(iii) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and
(iv)  admitting it will best serve the purposes of these rules and the interests of justice.
· aren’t all hearsay exceptions b/c of the interest of justice. 
2) Notice. The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opportunity to meet it.
· ESSENTIALLY NO RESIDUAL EXCEPTION RULE FOR CALIFORNIA
XX. PRIOR INCONSISTENT STATEMENTS
a. Not Hearsay Under Federal Rule. F.R.E. 801(d)(1)(A). A declarant testifies and is subject to cross examination about a prior statement, and the statement is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;
1) Doesn’t go as far as the CA rule, IN CA it doesn’t matter when the statement was made, could be made to anyone anywhere. 
(i) IN FEDERAL COURT can only be admitted to prove the truth of the statement if the prior statement was made under oath. Still admissible for impeachment but req. the limiting instruction. 
b. [bookmark: SR;345][bookmark: SR;348]C.E.C. § 1235. Inconsistent statements. Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.
1) If its admissible for impeachment then its admissible to prove its truth
XXI. CONFRONTATION CLAUSE- where constitutional rights directly affecting the ascertainment of guilt are implicated, the hearsay rule may not be applied mechanistically to defeat the ends of justice.
a. Right to Call Witnesses. In a criminal case can’t be denied the right to call reasonable witnesses for their defense. 
b. Ex-Parte Testimony. Confrontation clause is intended to protect from ex-parte testimony
1) Testimony taken from someone and brought in without bringing them in to court. Examples:
(i) Interrogation with police, statement made in a grand jury.
(ii) Any testimonial
2) Limiting effect: must be testimonial to trigger the confrontation clause. No longer dependent on reliability.
c. Emergencies. if the statements are made during the criminal activity or the immediate aftermath when it’s part of an ongoing emergency type evaluation (trying to figure out what’s going on, can we stop it, who is doing this to you) it’s not a testimony, it is just information they are required to establish an investigation.
1) Timing. When the emergency ends and the police are no longer trying to stop a crime but rather to build a case now it is a testimony (statements being taken from witnesses by police in a cool calculating ways) in this case it would give rise to a confrontation clause problem where the other emergency situation wouldn’t.
2) Examples of evidence not testimonial:
(i) Statements made unwillingly to an informant
(ii) Statements made to cell mates
(iii) Statements made to police in an emergency
XXII. CHARACTER EVIDENCE.
a. Generally. C.E.C. § 786. Character evidence generally - Evidence of traits of his character other than honesty or veracity, or their opposites, is inadmissible to attack or support the credibility of a witness.
b. Specific Instances. Victim’s prior specific instances not admissible in criminal case unless in CA, then we allow you to bring up specific instances in the victim’s past as part of your affirmative defense (e.g. they started it, I was afraid, he had beat me before)
1) F.R.E. 405(b) Methods of Proving Character. By specific instances of conduct. When a person’s character or character trait is an essential element of a charge, claim, or defense, the character portrayed may be proved by relevant specific instances, or the person’s conduct.
2) C.E.C. § 1101. Evidence of character to prove conduct.  Except as provided in this section and in Sections 1102, 1103, 1108, and 1109, evidence of a person's character or a trait of his or her character (whether in the form of an opinion, evidence of reputation, or evidence of specific instances of his or her conduct) is inadmissible when offered to prove his or her conduct on a specified occasion.
(i) C.E.C. § 1100. Manner of proof of character. Except as otherwise provided by statute, any otherwise admissible evidence (including evidence in the form of an opinion, evidence of reputation, and evidence of specific instances of such person's conduct) is admissible to prove a person's character or a trait of his character
c. Crimes, Prohibited uses. Prior crimes generally not admissible to prove the commission of the current crime. 
1) F.R.E. 404(b)(1). Crimes, Wrongs, or Other Acts. Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character. 
2) C.E.C. § 1102. Opinion and reputation evidence of character of criminal defendant to prove conduct. In a criminal action, evidence of the defendant's character or a trait of his character in the form of an opinion or evidence of his reputation is not made inadmissible by Section 1101 if such evidence is:
(a) Offered by the defendant to prove his conduct in conformity with such character or trait of character.
(b) Offered by the prosecution to rebut evidence adduced by the defendant under subdivision (a).
d. Crimes, Permitted Uses. Prior crimes are admissible for specific cases and other purposes. 
1) Acquittals. The fact that one was acquitted of a charge is not determinative in preventing it from coming in. 
2) Treated as regular evidence. Requires relevancy and probative value v. prejudice determination. 
3) Sexual Assault. F.R.E. 413, C.E.C. 1108. Evidence of another similar sexual offense by a defendant is no made inadmissible. Requirement of disclosure to Defendant. 
4) CA exception for Domestic Violence. C.E.C. 1109 Evidence of a criminal action in which the D was accused of domestic violence is not made inadmissible by 1101. CA rule only. 
5) Federal Exception for Child Molestation. F.R.E. 414. Evidence of a criminal case in which the D was accused of child molestation is not made inadmissible. Requires disclosure to Defendant.
6) F.R.E. 404(b)(2).  Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:
(A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and
(B) do so before trial — or during trial if the court, for good cause, excuses lack of pretrial notice.
7) C.E.C. 1101(b)Nothing in this section prohibits the admission of evidence that a person committed a crime, civil wrong, or other act when relevant to prove some fact (such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, or whether a defendant in a prosecution for an unlawful sexual act or attempted unlawful sexual act did not reasonably and in good faith believe that the victim consented) other than his or her disposition to commit such an act.
e. Opinion. Must have known them for a long time to give your opinion on a person. 
f. Reputation. Would be hearsay normally, but where the character itself is an issue, then all these things are admissible for their truth. 
1) Perspective. Not supposed to be about your personal relationship but rather the person’s reputation in the community at large. 
2) F.R.E. 405(a). Methods of Proving Character. By reputation or opinion. When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony form of an opinion. On cross-examination, character witness, Court may allow inquiry into relevant specific content.
g. Character Traits v. Habits. Habit conduct does not fall within the character evidence rule for prosecution and can be admitted against the defendant and is admissible to prove the conduct on a specified occasion. 
1) Character Evidence. Prohibited Uses. F.R.E. 404(a)(1)  Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion that person acted in accordance with the character portrayed.
· If someone has a generalized character trait for peacefulness/dishonesty/violence etc it is not admissible to prove the peacefulness/dishonesty/violence in this situation 
· Ex. Character Trait: he is a drunk, he is cautious. Habit: checking both sides of the street meticulously before crossing. 
· Habits are more specific, when faced with a specific situation you have a specific reaction. More than being “cautious” which is a character trait. 
(i) Exceptions for a defendant in a criminal case.
· F.R.E. 404(a)(1)(A). The following exceptions apply in a criminal case: a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecution may offer evidence to rebut it;
·  (for prosecution ONLY, is admissible for defendant, or if D brings it up then opens the door to prosecution, must be relevant to charge though.)
· Exception for sexual crimes and domestic violence cases
· C.E.C. 1103 (a)(1) In a criminal action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the defendant is being prosecuted is not made inadmissible . . . if the evidence is:
   (1) Offered by the defendant to prove conduct of the victim in conformity with the character or trait of character.
   (2) Offered by the prosecution to rebut evidence adduced by the defendant . . .
(ii) Exceptions for a victim in a criminal case. 
· F.R.E. 404(a)(1)(B)(C). The following exceptions apply in a criminal case:  subject to the limitations in rule 412, a defendant may offer evidence of alleged victims pertinent trait, and if the evidence is admitted, the prosecution may: 
· offer evidence to rebut it; and
· offer evidence of the defendant’s same trait; and
· In a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.
· C.E.C. 1103(b)(1)In a criminal action, evidence of the defendant's character for violence or trait of character for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) is not made inadmissible . . .  if the evidence is offered by the prosecution to prove conduct of the defendant in conformity . . .  is offered after evidence that the victim had a character for violence or a trait of character tending to show violence has been adduced by the defendant . . . .
(iii) Exception for Sexual Assault Cases. F.R.E.412(a), C.E.C 1103. Can’t really bring up sexual history unless relevant to specific defendant for defense of consent. Can’t bring up clothing.
2) Habits. Habits are admissible to prove the conduct of parties. 
(i) Fed. R. Evid. 406.  Habit; Routine Practice. Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness. 
(ii) C.E.C. § 1105. Habit or custom to prove specific behavior. Any otherwise admissible evidence of habit or custom is admissible to prove conduct on a specified occasion in conformity with the habit or custom.
XXIII. IMPEACHMENT
a. Who May Impeach 
1) Fed. R. Evid. 607. Any party, including the party that called the witness, may attack the witness’s credibility.
2) [bookmark: SR;336]C.E.C. § 785. Parties may attack or support credibility. The credibility of a witness may be attacked or supported by any party, including the party calling him.
b. What Can You Impeach. C.E.C. § 780. Testimony; proof of truthfulness; considerations. Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing, including but not limited to any of the following:
(a) His demeanor while testifying and the manner in which he testifies.
(b) The character of his testimony.
(c) The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies.
(d) The extent of his opportunity to perceive any matter about which he testifies.
(e) His character for honesty or veracity or their opposites.
[bookmark: SP;17a3000024864][bookmark: IN;10][bookmark: SP;267600008f864][bookmark: IN;11][bookmark: SP;340a00009b6f3][bookmark: IN;12](f) The existence or nonexistence of a bias, interest, or other motive.
(g) A statement previously made by him that is consistent with his testimony at the hearing.
(h) A statement made by him that is inconsistent with any part of his testimony 
at the hearing.
(i) The existence or nonexistence of any fact testified to by him.
(j) His attitude toward the action in which he testifies or toward the giving of testimony.
(k) His admission of untruthfulness.
XXIV. BAD REPUTATION
XXV. PRIOR BAD ACTS.
a. Attacking the Credibility of a Witness. 
1) Fed. R. Evid. 608(a). Evidence of Character and Conduct of Witness. A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.
2) C.E.C. § 786. Character evidence generally - Evidence of traits of his character other than honesty or veracity, or their opposites, is inadmissible to attack or support the credibility of a witness.
b. Prior Conduct Probative of Truthfulness. Un-convicted acts that relate to dishonesty are admissible.
1) Fed. R. Evid. 608(b) Specific Instances of Conduct. Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of:
(i) the witness; or (ex. they denied it)
(ii) another witness whose character the witness being cross-examined has testified about.
By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness.
· Can use any prior act that is relevant to the truthfulness, and CAN delve into the specifics of the act, but cannot bring in outside testimony, only intrinsic evidence
· Ex. look at this job app, you lied on it vs. calling an expert to look at the signature. 
2) C.E.C. 787 Specific instances of Conduct. Subject to Section 788, evidence of specific instances of his conduct relevant only as tending to prove a trait of his character is inadmissible to attack or support the credibility of a witness.
3) Cal. Const. Art. I §28(d).  Right to Truth-in-. . .  relevant evidence shall not be excluded in any criminal proceeding, including pretrial and post-conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court. Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103.
c. Prior Conviction of a Crime. In Fed Ct. and CA can use prior convictions to impeach. Felonies don’t have to be related to dishonesty. However, can only be used against witnesses who are not D’s. Cannot delve into specific details, only what felony and when it occurred. If a misdemeanor must be related to honesty (e.g. a theft or some sort of lying). 
1) Fed. R. Evid. 609. Impeachment by Evidence of Conviction of Crime. In General. The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:
(i) for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence:
· (A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and
· (B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; and
(ii) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving — or the witness’s admitting — a dishonest act or false statement.
(iii) Limit on Using the Evidence After 10 Years. This subdivision (b) applies if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if:
· (1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and
· (2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.
(iv) Effect of a Pardon, Annulment, or Certificate of Rehabilitation. Evidence of a conviction is not admissible if:
· (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure . . . ; or
· (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
(v) Juvenile Adjudications. Evidence of a juvenile adjudication is admissible under this rule only if:
· (1) it is offered in a criminal case;
· (2) the adjudication was of a witness other than the defendant;
· (3) an adult’s conviction for that offense would be admissible to attack the adult’s credibility; and
· (4) admitting the evidence is necessary to fairly determine guilt or innocence.
(vi) Pendency of an Appeal. A conviction that satisfies this rule is admissible even if an appeal is pending. Evidence of the pendency is also admissible.
2) C.E.C. § 788. Prior felony conviction. For the purpose of attacking the credibility of a witness, it may be shown by the examination of the witness or by the record of the judgment that he has been convicted of a felony unless:
(i) A pardon . . . has been granted to the witness by the jurisdiction in which he was convicted.
(ii) A certificate of rehabilitation and pardon has been granted . . . .
3) Cal. Const. Art. I, § 28 (f) Use of Prior Convictions. Any prior felony conviction of any person in any criminal proceeding, whether adult or juvenile, shall subsequently be used without limitation for purposes of impeachment or enhancement of sentence in any criminal proceeding. When a prior felony conviction is an element of any felony offense, it shall be proven to the trier of fact in open court.
(i) ONLY LIMITED BY WEIGHING OF PREJUDICIAL IMPACT V. PROBATIVE VALUE
(ii) Misdemeanors still need to be related to dishonesty People v. Wheeler. 
· Under California case law it appears that convictions for misdemeanors and perhaps even unconvicted prior bad acts against a witness may be admissible under 28(d) to attack the credibility of that witness in criminal but not civil cases.
· EVIDENCE of the conviction is not admissible under ANY circ., but the acts of the misdemeanor are. 
· What you CAN do is ask them if they did it, or call actual witnesses who saw them do it. 
XXVI. SPECIFIED UNRELATED ERROR. When you make mistakes in testimony, you can be impeached by your mistakes, if you make a mistake about one thing you could have been making a mistake elsewhere in your testimony as well. 
a. Applicable even if the mistake is irrelevant to the crime. 
XXVII. DEFECTIVE CAPACITY. If some defective capacity is present in the witness, you can use to impeach the witness b/c implication is that they are lying. 
a. Examples. witness can’t see/hear/smell well
b. Mental Defective Capacity. CAN ALSO be mental
1) E.g. you have hallucination
2) E.g. you have inadequate credentials to give this testimony
c. Extrinsic Evidence. If they deny the defective capacity CAN THEN CALL EXTRINSIC WITNESSES (can’t usually).
XXVIII. BIAS. When witness has vested interest in outcome of case, may directly resort to extrinsic evidence to impeach, but always subject to balancing of probative vs. prejudicial
XXIX. PRIOR INCONSISTENT STATEMENTS. Where a witness changes his testimony is admissible not to prove the truth of either statement but that the witness was dishonest either previously or now. 
a. Must Properly Lay Foundation. if you are going to impeach them on their prior inconsistent statement YOU MUST ask them about it before you call other witnesses. [FED AND CA]
b. [bookmark: _GoBack]CA Req. Witness not Excused. CA additional requirement that the witness has not yet been excused. 
c. Not Hearsay under Fed. Law. 801(d)(1)(A). not hearsay if it is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;
1) Extrinsic Evidence. F.R.E. 613(b) Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. This subdivision (b) does not apply to an opposing party’s statement under Rule 801(d)(2).
2) Disclosing Prior Statements during Examination. F.R.E. 613(a). Showing or Disclosing the Statement During Examination. When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to an adverse party’s attorney.
d. C.E.C. § 1235. Inconsistent statements. Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.
1) Exclusions/Exceptions. C.E.C. 770. Unless the interests of justice otherwise require, extrinsic evidence of a statement made by a witness that is inconsistent with any part of his testimony at the hearing shall be excluded unless:
(a) The witness was so examined while testifying as to give him an opportunity to explain or to deny the statement; or
(b) The witness has not been excused from giving further testimony in the action.
2) Disclosure to Witness not Necessary. C.E.C. § 769. Inconsistent statement or conduct. In examining a witness concerning a statement or other conduct by him that is inconsistent with any part of his testimony at the hearing, it is not necessary to disclose to him any information concerning the statement or other conduct.
(i) Writings. C.E.C. 768. (a) In examining a witness concerning a writing, it is not necessary to show, read, or disclose to him any part of the writing. (b) If a writing is shown to a witness, all parties to the action must be given an opportunity to inspect it before any question concerning it may be asked of the witness.
XXX. PRIOR CONSISTENT STATEMENTS. Generally, not admissible. Only admissible to rebut. 
a. F.R.E. 801(d). Evidence of consistent statements is only admissible when offered to rebut an express or implied charge that the declarant recently fabricated it or acted from recent improper influence or motive in so testifying. 
b. C.E.C. 791. Evidence of consistent statements is only admissible if offered after evidence of a statement made by him that is inconsistent has been admitted for the purpose of attacking his credibility and the statement was made BEFORE the alleged inconsistent statement OR to rebut an express or implied charge that the declarant recently fabricated it or acted from recent improper influence, bias, or motive in so testifying.
XXXI. BEST EVIDENCE. Requirement that the contents of a writing must be proved by the introduction of the writing itself, unless its absence can be satisfactorily accounted for. 
a. Federal Court Limiting Scope: usually limit the best evidence rule to cases where the contents of the writings are what is trying to be proved. 
1) Federal Courts require Originals. F.R.E. 1002. Unlike CA which allows duplicates. 
2) Presumption against admissibility of Secondary Evidence. In F.R.E there is a presumption against admissibility of writings. 
3) Requirements for Admissibility of Secondary Evidence. FRE 1004. Cannot get secondary evidence in unless:
(i)  the original is lost or destroyed AND not by the proponent acting in bad faith 
(ii) or if it is not obtainable by any available judicial process,
(iii) or the party against who the original would be offered had control of the original
(iv) or the writing/recording/photo is not closely related to a controlling issue
4) Duplicates Admissible to Same Extent. F.R.E. 1003. Unless there is some genuine question as to its authenticity. 
b. CA allows Duplicates. C.E.C. 1150. CA allows not only originals but duplicates of those originals and commonly (unlike the federal rule) also admits in handwritten, retyped or word processed copies (oral testimony not included)
1) Presumption of admissibility. C.E.C. 1521. CA has a presumption of admissibility of secondary evidence as opposed to the FRE version which has a presumption against the admissibility of secondary evidence. 
(i) To get over this presumption would have to persuade court there is a genuine dispute w/ respect to the material terms of that writing or the use of the secondary evidence would be unfair in the circumstances. 
2) Admissibility of oral description. C.E.C. 1523. CA oral descriptions are only admissible if one of the following conditions are satisfied:
(i) Original was lost or destroyed w/o fraudulent intent
(ii) A copy or the original could not be obtained by the normal means of process
(iii) If the writing is not closely related to controlling issues in the case
(iv) There is also an exception for voluminous writing, which allows for the admissibility of oral testimony. 
XXXII. AUTHENTICATION
a. Requirements. 
1) F.R.E. 901(a)(b). To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is. 
(i) Ex. Testimony of a witness w/ knowledge, familiarity with handwriting (non-expert), comparison by expert witness, distinctive characteristics, Ancient documents more than 20 years old (30 for CA) with no suspicion about its authenticity, familiarity with voice, telephone convo’s. 
2) C.E.C. § 1400. Authentication. Authentication of a writing means (a) the introduction of evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence claims it is or (b) the establishment of such facts by any other means provided by law.
b. Handwriting. 
1) Proof of handwriting by person familiar therewith. C.E.C. § 1416.  A witness who is not otherwise qualified to testify as an expert may state his opinion whether a writing is in the handwriting of a supposed writer if the court finds that he has personal knowledge of the handwriting of the supposed writer. Such personal knowledge may be acquired from:
(i) Having seen the supposed writer write;
(ii) Having seen a writing purporting to be in the handwriting of the supposed writer and upon which the supposed writer has acted or been charged;
(iii) Having received letters in the due course of mail purporting to be from the supposed writer in response to letters duly addressed and mailed by him to the supposed writer; or
(iv) Any other means of obtaining personal knowledge of the handwriting of the supposed writer
c. Telephone Conversations. F.R.E. 901(b)(6) Evidence About a Telephone Conversation. For a telephone conversation, evidence that a call was made to the number assigned at the time to:
1)  a particular person, if circumstances, including self-identification, show that the person answering was the one called; or
2) a particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone.
d. Self-Authentication. The following items of evidence are self authentication and require no extrinsic evidence of authenticity to be admitted. 
1) Domestic Public Documents That Are Sealed and Signed. F.R.E. 902(1). A document that bears: (A) a seal purporting to be that of the United States; any state, district, commonwealth, territory, or insular possession of the United States; the former Panama Canal Zone; the Trust Territory of the Pacific Islands; a political subdivision of any of these entities; or a department, agency, or officer of any entity named above; and (B) a signature purporting to be an execution or attestation.
2) Domestic Public Documents That Are Not Sealed but Are Signed and Certified. F.R.E. 902(2). A document that bears no seal if: (A) it bears the signature of an officer or employee of an entity named in Rule 902(1)(A); and (B) another public officer who has a seal and official duties within that same entity certifies under seal — or its equivalent — that the signer has the official capacity and that the signature is genuine.
3) Foreign Public Documents. F.R.E. 902(3) A document that purports to be signed or attested by a person who is authorized by a foreign country’s law to do so. The document must be accompanied by a final certification . . .
4) Certified Copies of Public Records. F.R.E. 902(4) A copy of an official record — or a copy of a document that was recorded or filed in a public office as authorized by law — if the copy is certified as correct by: (A) the custodian or another person authorized to make the certification;
5) Official publications, newspapers and periodicals, acknowledged documents (notarized)
6) Authentication by evidence of reply. C.E.C. § 1420. A writing may be authenticated by evidence that the writing was received in response to a communication sent to the person who is claimed by the proponent of the evidence to be the author of the writing.
7) Authentication by content. C.E.C. § 1421. A writing may be authenticated by evidence that the writing refers to or states matters that are unlikely to be known to anyone other than the person who is claimed by the proponent of the evidence to be the author of the writing.
8) Trade Inscriptions. FEDERAL ONLY. An inscription, sign, tag, or label purporting to have been affixed in the course of business and indicating origin, ownership, or control.
XXXIII. ATTORNEY-CLIENT PRIVILEGE
a. FRE 501, basically common law governs a claim of privilege unless any of the following provides otherwise:
1) US constitution;
2) Federal statute; or
3) Rules prescribed by the USSC
(i) But in a civil case, the state law governs privilege re: a claim or defense for which state law provides the rule for decision
b. CA has one million statutes
c. Privilege Belongs to the client NOT the Attorney. Generally accepted rule. 
d. Client Identity as Privileged Information. Not accepted in every jurisdiction, but where the identity of the client is given in confidence to the attorney then it is held to be privileged and the attorney cannot be compelled to release it. 
e. Information provided to Atty on behalf of Client. Anyone providing information to the lawyer for the client is covered by attorney client privilege.
1) Has to be people like the atty’s secretary, stenographer, or clerk, interpreter, messenger or any other agent of transmission. 
f. Atty referred doctors. Doctors that Atty’s refer clients to NOT FOR TREATMENT BUT DIAGNOSIS are covered by atty-client privilege if they are sent to the doctor to have their condition explained to them but not to actually treat them. 
g. Corporations. Atty/client privilege applies to corporations.
1) Upjohn Test. If you are an employee talking to the atty for co. business then the info is privileged. 
h. Exception for Crime or Fraud. No privilege if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or fraud. 
i. Risk of Substantial Bodily Harm. If atty gets confidential information that client plans to inflict substantial bodily harm on another can tell that person but not required to.
XXXIV. PATIENT PHYSICIAN PRIVILEGE
a. Confidential communication between patient and physician C.E.C. § 992..Information, including information obtained by an examination of the patient, transmitted between a patient and his physician in the course of that relationship and in confidence by a means which, so far as the patient is aware, discloses the information to no third persons other than those who are present to further the interest of the patient in the consultation or those to whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for which the physician is consulted, and includes a diagnosis made and the advice given by the physician in the course of that relationship.
b. Patient is the holder of the privilege. Not the doctor. Doctor can assert privilege on behalf of client only if client does not permit disclosure. 
c. Medical History a Part of the Case. C.E.C. § 996. Patient-litigant exception. There is no privilege under this article as to a communication relevant to an issue concerning the condition of the patient if such issue has been tendered by:
1) The patient;
2) Any party claiming through or under the patient;
3) Any party claiming as a beneficiary of the patient through a contract to which the patient is or was a party; or
4) The plaintiff in an action brought under Section 376 or 377 of the Code of Civil Procedure for damages for the injury or death of the patient.
d. CA no privilege in a Criminal Proceeding.  CA ONLY. C.E.C. 998
e. Exception for Crime or Tort. There is no privilege under this article if the services of the physician were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a tort or to escape detection or apprehension after the commission of a crime or a tort.
XXXV. PATIENT PSYCHOTHERAPIST PRIVILEGE. Includes psychiatrists, psychologists, clinical social workers, school psychologist, marriage/family therapists, psychology assistants/interns under supervision.
a. Confidential Communications. C.E.C. 1012. Information, including information obtained by an examination of the patient, transmitted between a patient and his psychotherapist in the course of that relationship and in confidence by a means which, so far as the patient is aware, discloses the information to no third persons other than those who are present to further the interest of the patient in the consultation, or those to whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for which the psychotherapist is consulted, and includes a diagnosis made and the advice given by the psychotherapist in the course of that relationship.
b. Exception C.E.C. § 1024.: Patient dangerous to himself or others. There is no privilege under this article if the psychotherapist has reasonable cause to believe that the patient is in such mental or emotional condition as to be dangerous to himself or to the person or property of another and that disclosure of the communication is necessary to prevent the threatened danger.
1) Not a requirement that the doctor comes forward, but rather once a reasonable physician believes that the patient is dangerous then the privilege doesn’t cover it. 
c. Holder of Privilege. The patient is the holder of the privilege unless he has a guardian or conservatorship. 
1) Psychotherapist Required to Claims Privilege when he is present and disclosure is sought and he is authorized to do so. 
d. No Privilege is Therapist is appointed by court or board of prison terms to examine the patient. Does not include court appointed therapists at the request of lawyer in criminal proceedings to provide information needed to defend client. 
e. Patient litigant exception. No privilege if the case concerns the mental or emotional condition of the patient or if they are trying to determine the sanity/competence of a D in a criminal action. 
XXXVI. CLERGY- only privilege held by both the declarant and the receiver. 
a. Penitential Communications. Penitential communications are held in confidence. 
b. Both Parties can refuse to disclose. Both the confessor and the priest can refuse to disclose information. 
XXXVII. REPORTER PRIVILEGE- no constitutional right to withhold sources. 
a. CA Has a Shield Law.  California has a shield law that protects reporters from facing criminal/contempt for refusing to disclose sources. 
XXXVIII. MARITAL PRIVILEGE. Can’t be required to testify against a spouse. 
a. Privilege is held by the discloser. 
XXXIX. GOVERNMENTAL PRIVILEGE- a privilege against revealing military secrets
a. If there’s a risk that government secrets will be a part of the trial, the government will interplead and the suit will be dismissed. 
1) If the gov’t says its privileged its privileged
2) However, in criminal matters it is different b/c constitutional due process issues, can’t have it both ways gov’t! so charges probably dismissed.
3) Blocks cases before even discovery.
