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[bookmark: _Toc342581466]INTRODUCTION TO FIRST AMENDMENT PROTECTION OF ENTERTAINMENT PROPERTIES

· Rationales for Free Speech: (1) protects the marketplace of ideas; (2) protects self-fulfillment and individual dignity; (3) freedom of ideas/speech is necessary to the democratic process; (4) speech provides a “safety valve” that helps stabilize society and prevent bad conduct
· Freedom of expression, along with intellectual property protection, has provided the entertainment industry with a high degree of autonomy as well as the means to attain a high level of creativity. 
· Speech that CAN be regulated:
· (1) Obscenity: Miller v. California: depicts sexual organs or conduct in a patently offensive manner, by community standards, as a whole contains no serious religious, political, scientific, educational, journalistic, historical, literary or artistic value
· (2) Incitement
· (3) Fighting Words
· Entertainment as Speech
· Harm of Obscene Speech? Highly offensive, not that it causes violence
· Harm of Violent Speech? (protected) but likely incite imminent unlawful conduct harming third party
[bookmark: _Toc342581467]Burstyn v. Wilson
· “The Miracle Decision”: Expression by means of motion pictures is included within the free speech and free press guarantee of the First and Fourteenth Amendments. 
· Reversed Mutual Film Corp v. Ohio Industrial: movies are a business for profit and not to be regarded as part of the press or organs for public opinion
· Facts: NY Statute: It is unlawful to “exhibit… any motion picture film or reel… unless there is… a valid license or permit therefor of the education department…”
· required license from board of education in order to exhibit film
· “… unless such film or a part thereof is obscene, indecent, immoral, inhumane, sacrilegious, or is of such a character that its exhibition would tend to corrupt morals or incite to crime,” the education department shall issue a license
· Issue: Whether NY statute banning motion pictures on the ground that they are sacrilegious is constitutional? Basically, are motion pictures free speech protected by the First Amendment? 
· NY statute was NOT constitutional because motion pictures ARE protected speech
· Strongest argument in favor of the NY statute, what was the Court’s reasoning for rejecting it? How do you feel about “entertainment products” as Constitutionally protected “speech”?
· Argument #1: Film is a business for private profit
· Rejected: Books, newspapers, magazines are published for profit and they afford first amendment protection
· Argument #2: Films have greater capacity for “evil” in youth market
· Rejected: “If there be capacity for evil it may be relevant in determining the permissible scope of community control [rating system] but does not authorize substantially unbridled censorship.” 
· The First Amendment is not absolute freedom: it varies by medium… BUT a statute that requires permission to communicate ideas to be obtained from state officials [prior restraint] is especially condemned. 
· Exception in the most “exceptional case” and the burden is on the state & only narrow exceptions are permitted 
· Holding: NY statute is not constitutional because the state has no legitimate interest in protecting any or all religious from views distasteful to them which is sufficient to justify prior restraints upon the expression of those views. It is not the business of the government to suppress real or imagined attacks upon a particular religious doctrine, whether they appear in publications, speeches, or motion pictures. 

Brown v. Entertainment Merchants Association 
· Video games qualify for First Amendment protection 
· Statue regulated: rental or sale of “violent videogames” to minors
· Violent video game: includes “killing, maiming, dismembering or sexually assaulting an image of a human being and either: (1) appeals deviant or morbid interest/patently offensive/ no “slaps” value; OR (2) enables player to inflict serious injury on images of humans
· Government can regulate content BUT subject to strict scrutiny 
· Compelling government interest AND narrowly tailored to promote that interest
· Is the regulation of “violent” speech different from regulation of “obscene” speech?
· Violent speech is not obscene because obscenity only relates to depicting sexual organs or conduct that is patently offensive by community standards
· In Stevens, govt argued it could create new categories of unprotected speech under a “balancing test” weighing the value of the speech against social costs
· Majority: looks to whether there is a history of proscription of a particular subject matter
· None with minors with respect to violence, only sexual material is obscenity 
· What are reasons to allow regulation of each kind of content?
· Prevent psychological harm to minors & aid in parental authority
· Failed because no proof that exposure to videogames causes harm to children—no more harm caused than cartoons—hence, statute is under inclusive and over inclusive because some parent’s wouldn’t object to their children playing violent videogames
· Can or should violent speech (such as violent videogames) be restricted by government?
· CA claimed video games are “interactive” and should be regulated
· SCOTUS: rejected because all literature is interactive

[bookmark: _Toc342581468]REPRESENTING TALENT: MANAGERS, AGENTS, AND ATTORNEYS AND THEIR REGULATION; UNION/GUILDS

· Attorney: protects legal interests, gives legal advice
· Agent: steers or procures employment, structures and negotiates deals
· Regulated by state law & the guilds
· State law regulation—person who PROCURES or seeks to PROCURE employment
· Union regulation: does not violate anti-trust law [H.A. Artists], members agree not to use non-franchised agent, union franchise agreement regulates agents
· “If a class of creators are not “employees,” their organization is not immune from antitrust laws, so no collective bargaining agreement” – Ring v. Spina
· Personal Manager: career advice, from daily management to strategic career development
· Business Manager: handles money one earned, generally a CPA
[bookmark: _Toc342581469]TALENT AGENCIES: CALIFORNIA REGULATION
· California Labor Code §1700 “Talent Agents Act”
· 1700.5: Must Obtain License
· No person shall engage in or carry on the occupation of a talent agency without first procuring a license therefor from the Labor Commissioner. The license shall be posted in a conspicuous place in the office of the licensee… 
· Exception: Procuring Contract for Recording Contracts (1700.4)
· Exception: Manager acting “in conjunction with and at the request of a licensed agency (1700.44(d))
· 1700.4: Talent Agency & Artists Defined
· (a) Talent Agency: A person or corporation who engages in the occupation of procuring, offering, promising, or attempting to procure employment or engagements for an artist or artists. Talent agencies may, in addition, counsel or direct artists in the development of their professional careers
· (b) Artists: actors or actresses rendering services on the legitimate stage and in the production of motion pictures, radio artists, musical artists, musical organizations, directors of legitimate stage, motion picture and radio productions, musical directors, writers, cinematographers, composers, lyricists, arrangers, models, and other artists and persons rendering professional services in motion picture, theatrical, radio, television and other entertainment enterprises
· 1700.23: Agents’ Contract Forms Must be Approved by Labor Commissioner, but NO MAXIMUM FEES are imposed upon the agent, the agent can charge whatever he wants
· 1700.44: Labor Commissioner Determines Disputes under §1700
· Styne v. Stevens: must exhaust all administrative remedies before heading to court, even if you’re not bringing a TAA defense—i.e. Labor Commissioner has exclusive jdx. over disputes arising under the TAA. Statute of Limitations do not apply to defense of TAA
· ARBITRATION PROVISIONS: if a contract includes an arbitration provision, this doesn’t conflict with the TAA and the Labor Commissioner doesn’t need to hear the matter
· Preston v. Ferrer: Under 1700.45, TAA allow arbitration in some circumstances. (See statute in appendix). 
· FAA—national policy favoring arbitration. It precludes states from legislating against it, which is why TAA cannot inherently conflict with FAA 
[bookmark: _Toc342581470]Park v. Deftones 
· Facts: Band sued manager seeking to void management agreement on the basis that Park obtained performance engagements without a talent license. Labor Commissioner agreed and held the agreement null, void, and unenforceable. Park then went back to court, S/J for Deftones. Park appealed.
· Park Argued/ Court’s Response: 
· (1) Petition to Labor Commission was after the 1 year Statute of Limitations
· Park’s attempt to collect was a violation, so 1 year SOL ran from that and the band’s petition was timely
· (2) He got the gigs in order to secure a record deal—his procuring gigs was only “incidental” 
· Even incidental procurement violates the statute. The statutory goal is to protect artists from abuses. No exception for “incidental” procurement in text. 
· But manager’s contract may be severable, see Blasi. 
· (3) Park did not commission the performances
· Court read the text of the statute—no exemption for non-commissioned work and the statute should be liberally construed to promote that. 
· Holding: Affirmed S/J for Deftones
[bookmark: _Toc342581471]Marathon v. Blasi 
· Facts: Oral agreement to manage Blasi for 15% commission—Blasi got lead role in “strong medicine”—Blasi stopped paying manager, went to Labor Commission—LC decided agreement was null and void—Marathon appealed. 
· Marathon Argued/ Court’s Response
· (1) Personal Managers Not Covered by TAA
· TAA does apply to Personal Managers. Language of TAA: regulates conduct, not the title of a business. Precedent & Labor Commission decisions say even single act of procurement violates TAA. 
· Managers argued “Single Subject Rule”—California Constitution says statute may only embrace one “subject” and that must be reflective in the title
· Court rejected because TAA does regulate a single subject: persons providing agency services & legislature regulates managers it they “stray” into procurement
· (2) There was a legal manager activity that was SEVERABLE from any illegal procurement
· Cal. Civ. Code §1599: “Where contract has several distinct objects, of which one at least is lawful and one at least is unlawful, in whole or in part, the contract is void to the latter and valid as to the rest”
· The manager’s contract was severed rather than invalidated completely, only invalidated with respect to procurement without a license
· “Blasi argued that once a personal manager solicits or procures employment, all of his services—advice, counseling, and the like—become those of an unlicensed talent agency and are thus uncompensable. We are not persuaded… Courts are empowered under the severability doctrine to consider the central purposes of a contract; if they determine in a given instance that the parties intended for the representative to function as an unlicensed talent agency of that the representative engaged in substantial procurement activities that are inseparable from managerial services, they may void the entire contract. For the personal manager who truly acts as a personal manager, however, an isolated instance of procurement does not automatically bar recovery for services that could lawfully be provided without a license” 
· Doctrine is equitable & fact-specific
· This conflicts with Deftones, which held incidental procurement voids the whole contracts. 
[bookmark: _Toc342581472]Yoakam v. Fitzgerald Hartley 
· Facts: Yoakam is musician, Ebbins became “in house” manager, FHC was hired to procure record agreement, Y also had WME manager -- Y got 2 record deals, including songwriting services, music video production AND the other TV appearances, live appearances, benefit concerts, and tours
· What acts allegedly violated the TAA?
· The additional services under the record contracts (b/c record contract exemption 1700.4)—requesting PR reps to secure TV appearances and procuring live concerts
· Labor Commissioner: “Recording Agreement exception does NOT cover additional related services, such as video services, songwriting”
· Precedent: Chinn v. Tobin: legislature had rejected proposal to also exclude music publishing agreements
· Only where FHC “directly and actively engaged in solicitation and procurement” was it illegal
· Did Commissioner “sever” the agreements?
· Ebbins: mostly management, but “severed” the crystal palace performance because “collateral to main objective/purpose of management agreement”
· But Ebbins got no commission, so nothing to disgorge
· FHC: the additional services in connection with the recording agreements and its procuring several live and TV performances was unlawful
· But that was “collateral,” so not “substantial” compared to WMA engagements, so severed
· No compensation from the unlawful work, but nothing to disgorge at this point. 
[bookmark: _Toc342581473]Blanks v. Ricco
· Facts: Music performers, also had “Cardioke” fitness video. Had informal management agreement with Ricco, formed partnership to market and distribute “cardioke,” Later got CAA deal with production company and fight about Ricco’s share ensued. Ricco filed breach of contract, Blanks filed document with labor commission
· Were the Blanks covered under the TAA? Were they artists?
· Yes, aerobics instructors and infomercial performers are artists, but not all aerobic instructors are considered artists under TAA, there was an additional performance element for the video
· What did Ricco do that allegedly violated the TAA?
· Ricco was instrumental in attempting to procure 4 types of performances
· Ricco, even though he was a silent business partner, was also the personal manager, as such the roles were intertwined and procurement was unlawful, not severable
· Central purpose as tainted with illegality, oral management agreement void but did not rule on the partnership agreement
[bookmark: _Toc342581474]Solis v. Blancarte
· Facts: Blancarte was the attorney for Solis, who was a sports reporter and news anchor for KNBC; KNBC approached Solis; Blancarte, as his attorney, enterted into an agreement with Solis to negotiate the deal—negotiated the employment contract, several extensions, 5% commission. When Solis stopped paying Blancarte the 5% commission, Blancarte sued and Solis filed the Labor Commissioner petition
· What activities did the Labor Commissioner say were procurement?
· Negotiation of compensation and other terms of employment agreements were procurement because procurement includes the process of negotiating an agreement for artists services… regardless of who initiated the negotiations
· TAA has no exception for CA license attorneys—looks purely at function
· What about severance?
· No severance here—“the central purpose of the engagement contract was to enable respondent to act as petitioner’s unlicensed talent agent.” That contaminated the entire contract, rendering it void. 
· Case settled, but Labor Commissioner would likely follow the same reasoning
[bookmark: _Toc342581475]TALENT AGENCIES: NEW YORK REGULATION
· NY Gen. Business Law §170
· §172: License Required
· §171.8: Exception to managers who incidentally seek employment
· No exception for seeking record deals, where not done incidentally by manager (Pine)
· If activities limited to career development, license not required (Mandel)
· §185.8: limits fees to 10%
· Court hears claims re: unlicensed agents
· Private Right of Action?
· In CA: an artist can bring an action for disgorgement of fees paid to an unlicensed talent agent, or can raise the lack of license in defense of a claim by the unlicensed agent for fees
· Newly Enacted New York Statue [2015]: Provide a private right of action? 
[bookmark: _Toc342581476]Rhodes v. Herz
· No, no express or implied private right of action against license of unlicensed employment agencies of their agents. 
· Statute: text has no private right of action
· Implied Private Right of Action
· Can be found if: (1) Plaintiff is “class protected;” (2) would promote legislative purpose; (3) consistent with the statute’s “legislative scheme”
· Here, artist is a protected class, but the private right would sever the “purpose,” but its “wholly inconsistent” with the legislation, which vests rigorous enforcement power to Commissioner
[bookmark: _Toc342581477]DISPUTE RESOLUTION
[bookmark: _Toc342581478]Preston v. Ferrer
· Facts: dispute between “Judge Alex” on Fox and his manager, contract had an arbitration provision
· Issue #1: Who decides whether agreement and arbitration clause is void ab initio?
· Per SCOTUS in Buckeye: the Arbitrator!
· Issue #2: Who decides whether Preston acted as a manager or an agent? 
· What did Ferrer claim?
· Must exhaust all administrative remedies—go to Labor Commissioner First
· Court: Federal Arbitration Act expresses national policy in favor of arbitration, precludes states from legislating against it. But no inherent conflict with TAA because it permits arbitration, under some circumstances in Cal §1700.45
· Issue #3: Choice of law clause in California trump arbitration clause?
· No, incorporation of AAA rules weighs against that interference. California substantive law would apply
[bookmark: _Toc342581479]PERSONAL MANAGERS
Main Deal Terms
1. Term: Varies
a. Music business= total of 5 years, often an initial period plus optional extensions
b. Might be based on measures of success—securing a record deal, certain min. levels of income
2. Commission: often 15-25% of “gross income”
a. Which talent’s activities are commissionable
b. Exclusions from “gross income” (sums payable to artist, but used to pay 3rd party costs)
3. Post-Term Compensation
a. Often commission payments received after Term from agreements entered into during the Term
i. or “substantially negotiated” during term
4. “Sunset Clause”
a. Sometimes commission product made during term from limited time after terml sometimes the commission % de-escalates over the post-term period because limitations on reimbursable expenses; power of attorney to sign certain contracts (not all); key person clause/assignment; accountings, audits, who collects money; choice of law/forum
[bookmark: _Toc342581480]Snipes v. Dolores Robinson Ent. 
· Facts: Snipe’s manager Robinson brought arbitration to recover unpaid fees, Snipes brought action before the Labor Commissioner
· R: claimed she didn’t procure, and that she acted at the request of an in conjunction with licensed agent: R coordinated efforts of a “team” of representatives, negotiated perquisite, attended to Snipe’s personal needs
· Issue: Whether Robinson sought to procure offers or received unsolicited offers?
· Would merely receiving employment offers from 3rd parties be prohibited “solicitation”?
· Yes, see Hall v. X Management
· Did Commisioner resolve issue whether she in fact solicited employment?
· No, b/c even if she did, she was acting at the request and in conjunction with CAA
· CAA recommended her to Snipers, “continuing request” since no request to stop, even though she did things that were unrequested by CAA, the long-term relationship statute doesn’t require everything to be explicitly requested
· What about requirement that manager act “in conjunction with” agent?
· Evidence showed CAA and Barry Hirsch acted as a “team” with R, “intimately involved in all negotiations” and she worked closely with them
· Holding: Snipe’s petition dismissed
[bookmark: _Toc342581481]ATTORNEY
· Attorneys have fiduciary duties and duty of care
· Duties of competence & loyalty
· Broader duty to exercise due care to protect client’s interests 
· Breach of duty is negligence
· Ethics in negotiation
[bookmark: _Toc342581482]GUILDS AND LABOR RELATIONS IN ENTERTAINMENT
· Above the Line: SAG-AFTRA, DGA, WGA
· Below the Line: IATSE, Locals & Craft Guilds
· Collective Bargaining Agreements
· Minimum basic agreement, collectively bargained between guild and AMPTP, every 3 years, govern relationships in addition to the individual contract
· Individuals cannot agree to less, but generally are allowed to negotiate for BETTER terms

[bookmark: _Toc342581483]
[bookmark: _Toc342581484]RELATIONSHIPS BETWEEN ARTIST/TALENT AND PUBLISHER/ DISTRIBUTOR/ INTERMEDIARIES
[bookmark: _Toc342581485]
These deals involve a royalty, contingent compensation or other revenue sharing arrangement, the amount payable being based on the efforts and success of the Publisher/Distributor. 
1) What is the nature of the relationship generally? Is there a fiduciary relationship?
2) Generally, what are the duties/obligations of the publisher/distributor? Are there obligations in addition to express contractual ones? Implied covenants (promises/obligations)?
[bookmark: _Toc342581486]Faulkner v. Arista Records
[bookmark: _Toc342581487]Apple Records v. Capitol Records

[bookmark: _Toc342581488]FIDUCIARY DUTY OR LACK THEROF… 
· Fiduciary Duty: imposed by law in certain confidential relationships or arises by “agreement” (or implied agreement) where a person voluntarily assumes a position of trust and confidence
· When a lawyer deals with persons who… he has or should have reason to believe rely on him (Croce)
· A “relationship… founded on trust or confidence reposed by one person in the integrity and fidelity of another” (Mellencamp)
· Special Circumstances (Beatles v. Bay City Rollers) (Loan Out Corporation)
· Duties of fairness, good faith & loyalty—put self-interest behind interests of the other
· Breach= TORT, not just contract breach
[bookmark: _Toc342581489]Mellencamp v. Riva (Author (Songwriter)/Publisher)
· Breach of Fiduciary Duty
· M: Publisher failed to promote M songs and failed to use best efforts to obtain all monies rightfully due to him, pointed to cases finding a publisher wronged an author (Schisgall)
· D: argued Van Valkenbugh, said there’s never a fiduciary relationship between author and publisher
· Court: A purely commercial relationship, such as between an author and publisher, which exploits the author’s music is contractual, not fiduciary. 
· Court: A contract granting exclusive rights to exploit in exchange for royalties may imply obligations to make good faith efforts to exploit, but this is contractual, not fiduciary
· BUT if publisher’s act with sole purpose of injuring the author, may be an intentional tort. The only time when trust obligations of a fiduciary come into play is where the record company, music publisher, book publisher, distributor are acting in such an egregious fashion that there is tort liability or whether they are acting in a manner where they are assisting a 3rd party who is acting tortuously to the artist
· Breach of Contract: Failure to Pay Royalties: only claim that survived
[bookmark: _Toc342581490]Rather v. CBS (Talent/ Employer)
· Facts: CBS removed Dan Rather from CBS news after W Bush story, but didn’t let him cover important stories for 60 Minutes. R sued for breach of contract, breach of fiduciary duty, breach of implied covenant of good faith, tortious interference. 
· Holding: All claims dismissed because no breach of contract because agreement had “Pay of Play Clause”
· [bookmark: _Toc342581491]Pay or Play Clause
· No obligation to use services, just to pay (see Appendix)
· What facts did Rather say created a fiduciary duty to him?
· Four Decade History w/ CBS: Long exclusive relationship
· Precedent: Apple v. Capitol Records
· Court distinguished and limited: “fledgling,” unacclaimed artists, unsophisticated businessmen “thrust to the pinnacle of success at warp speed” not present here
· Employment relationships do NOT create fiduciary relationships 
[bookmark: _Toc342581492]Wolf v. Superior Court (Author/Film Company)
· Author of Roger Rabbit asserted (1) the contingent entitlement to % of revenues; (2) duty to account for royalties; (3) exclusive control over information created a fiduciary duty. 
· Court: (1) just a debtor/creditor relationship; (2) just a remedy, doesn’t create fid. relationship; (3) shifts burden of proof as to accuracy, but not a fid. relationship
· Dissent: Agreed that Disney owed no fiduciary duty to Wolf as a matter of law. 
· There should be a fiduciary duty when parties enter a profit-sharing relationship, but one has sole control of the book of account and a duty to account & evidence might show a joint-venture
· Right to collect money and pay royalties doesn’t automatically create a fiduciary relationship

[bookmark: _Toc342581493]IMPLIED COVENANTS, INCLUDING GOOD FAITH & FAIR DEALING
[bookmark: _Toc342581494]Lady Duff Gordon
· A promise to represent the interests of a party constituted sufficient consideration to require enforcement of a contract based on that promise. “A promise may be lacking, and yet the whole writing may be ‘instinct with an obligation imperfectly expressed”. (Cardozo). If Lady Duff was not obligated to only put her marks on the clothes marketed by P, then his exclusive contract with her would mean nothing. Court doesn’t like this and rules for P. 
· A promise to share in profits and revenues included an implied obligation “to use reasonable endeavors to bring profits and revenues into existence”
[bookmark: _Toc342581495]Zilg v. Prentice-Hall
· Facts: Zilg has a publishing agreement with P-H, book was about a wealthy family, but the book’s libelous content eventually led it to be dropped from the book club and suffer reduced advertising by P-H. Zilg sued.
· Holding: Publisher must make a good faith effort to promote the book initially whether or not it has had second thoughts while relying upon the profit motive thereafter to create the incentive for more elaborate promotional efforts. Once the INITIAL obligation is fulfilled, all that is required is good faith business efforts.
· Initial efforts/obligation must be “adequate to give the book a reasonable chance of achieving market success in light of the subject matter and likely audience”
· Court derived “good faith business judgment” by implication—reading together the obligation to publish with the right to determine details
· Advice: To ensure a publisher will do good work for author: have publisher make an advance payment to the author—publisher would want to recoup this, so it will work hard to promote the product to make money back
[bookmark: _Toc342581496]Third Story Music v. Waits
· Facts: TSM was Waits’ initial record production label, had granted exclusive distribution rights in those early recordings to Warner. TSM got advances and a royalty on records sold. In the agreement, Warner has the express right to “at its election refrain” from distribution/licensing/etc. TSM’s affiliate wanted to obtain license to distribute a complication of early Wait’s recordings. WB refused after Wait’s refused consent. TSM sued, alleging breach of implied covenant of good faith and fair dealing. 
· TSM Argued: Right to Refrain: When a party has “discretion” to do or not doing something under a contract, it must exercise its discretion in good faith (implied covenant)
· Discretionary powers generally have to be exercised in good faith. But, implied obligations should never be read to vary express terms of the contract. The parties may by express terms permit something that would have otherwise been a breach of the implied covenant of GF/FD.
· Holding: The express language of the agreement between Warner and TMS said that Warner could refrain from allowing others to use Waits music. The conclusion to be drawn is that courts are not at liberty to imply a covenant directly at odds with the contract’s express grant of discretionary power EXCEPT when reading the provision would result in an illusory agreement that is contrary to the parties intentions
· When can implied covenant be imposed?
· Must arise from language used or be “indispensable to effectuate the intention of the parties”; so clearly within the contemplation of the parties, no need to express it; only justified by “legal necessity” (to avoid illusory agreement); only where it can be “rightfully assumed” the promise would have been made if attention had been called to it; no implication when a subject is “completely covered” by the contract
· Distinguish between Zilg and Lucy, Lady Duff? There, duty of good faith was necessary to create a binding agreement when one could not otherwise exist (illusory agreement) Here, there were advances so no risk.
· If agreement language is AMBIGOUS, implied obligations more likely to be permitted. 
[bookmark: _Toc342581497]Locke v. Warner Bros
· Facts: Bitter divorce from Eastwood led to a “first look” director deal with Warner Bros. Under the deal, Locke was to be paid $750K in overhead, plus $750K for a “pay or play” directing commitment. But she did not direct anything under the deal.
· Claims: Construed by court as “wrongful discharge in violation of public policy against sex discrimination” which deprived her of the “benefit of the bargain”; fraud because WB had no intention to honor the agreement
· Lower Court: S/J for WB b/c WB had not obligation to develop/produce anything; covenant of G/F cannot be imposed to create a “different contract”
· Appellate Court: Reversed: covenant of GF/FD precludes party from doing anything destroying the other party’s right to receive the fruits of the contract
· Where a party has discretion to do or not something, it still has an obligation to decide in good faith honestly, evidence there was lack of GF, so S/J improper b/c genuine issue of material fact
[bookmark: _Toc342581498]Ladd v. Warner Bros
· Facts: WB allegedly violated Ladd’s rights by licensing his films in “packages” to TV, and “straight lined” the allocation among the films in the package in a way to minimize any payment to him. Ladd claimed breach of contract and covenant of good faith. 
· Holding: Awarded Ladd $3 million in damages because expert testimony on both sides said there was a duty to allocate fairly, even if “straight lining” is a common practice, that is not a defense

[bookmark: _Toc342581499]CONTRACTS—WORKING WITH CONTRACTS; TYPES OF CONTRACTS; CONTRACT FORMATION; CONTRACTS WITH MINORS

[bookmark: _Toc342581500]ELEMENTS
Elements of Talent Contracts
· Legal Capacity to Contract
· Mutual assent on material terms
· Lawful objective
· Sufficient Consideration
· K must be definite as to the material terms
· Intent to be bound at the same time 
· If material term is too uncertain or indefinite for the court to ascertain what the parties agreed to, may not form a contract
[bookmark: _Toc342581501]Academy v. Cheever 
· Issue: Whether Academy had a binding agreement to publish a compilation of previously collected Cheever stories. 
· Facts: There was a written contract, but it did not contain many details about the book. Lower court construed terms about selection, how many, how many pages, control over design and format. Appellate court affirmed lower court’s finding that there was an enforceable agreement but felt that express language gave Academy the sole control over publication, so the lower court should not have used extrinsic evidence to find consultation right for Mrs. Cheever.
· Holding: The Illinois SC held that the validity and enforcement of the contract, while it was in writing and the parties intended to have an agreement, was not enforceable because it was silent on several ESSENTIAL terms, thus, there was no mutual assent to terms that are DEFINITE enough that a court has a basis to determine when a breach has occurred. 
· Subject Matter not definite: length, content, decision re: content, date for delivery, criteria for “satisfactory

[bookmark: _Toc342581502]ORAL AGREEMENTS 
· Contract requirements are satisfied and no special legal requirement of a writing and the parties do not intend only to be bound by a formal written agreement
· Proof: words of the parties: “subject to contract” or “no agreement until we have a written contract”; surrounding facts and circumstances; mutual assent when all parties agree on the same thing at the same time
· Requirements: capacity, mutual assent, lawful objective, sufficient consideration
· Copyright Transfer: writing is required
· Statute of Frauds: not to be performed within 1 year: Cal. Civ. Code §1624: writing required
· Writing needed for injunction for breach of personal services: Cal Civ. Code §3423
[bookmark: _Toc342581503]Private Movie Co. v. Pamela Anderson Lee
· Facts: Pamela backed out of a movie after a string of negotiations for her contract because P would not take out the simulated sex scenes. P sued Pamela for breach of oral contract. Pamela’s consent was not clear, therefore no binding contract b/c consent is essential element of binding K. 
· Issue: Mutual Assent: No agreement regarding nudity and lack of authority to bind principal
· Holding: Court held for Pamela because P failed to prove the parties had the same intentions to be bound or that there was mutual asset. Plus, the court found undue influence b/c Pamela’s attorney was also repping P, and that even though there were drafts of the K, there was no written agreement because a material term (nudity) had not been settled
· Actual Authority: a person has actually been granted authority to act for another
· Apparent/ Ostensible Authority: principal intentionally or negligently causes a third party to believe is an agent and has authority
· Not present in this case
[bookmark: _Toc342581504]WRITTEN AGREEMENTS	
· Copyright Transfers 
· Must be in writing—assignment, exclusive license, other grant that is not a “nonexclusive license”
· 17 U.S.C 204(a): A transfer of copyright ownership, other than by operation of law is not valid unless an instrument of conveyance, or a note or memorandum or the transfer, is in writing and signed by the owner of the right conveyed or such owner’s duly authorized agent
· Non-Exclusive License: do not need writing, licensor can authorize more than one person to do the same thing or use the same material
· Implied non-exclusive license from conduct or parties or oral agreement
· Work is created at request of someone else
· Work is delivered
· Intend that it is going to be used
· Work paid for
· [bookmark: _Toc342581505]Without inferring the license, it would mean that the contribution to the greater work was valueless
Effects Associate v. Cohen
· Facts: D hired P to make special effects for a bad horror movie. Although D didn’t like one of the shots, he used it in his movie anyway and did not pay P. P sued for copyright infringement. No written conveyance of the copyright
· Holding: Court held for D because no copyright infringement when D had a non-exclusive license implied by conduct for copyright to use the shot. P can still sue for breach of contract to receive payment. 
[bookmark: _Toc342581506]Weinstein v. Smokewood Entertainment Group
· Facts: TWC negotiated for rights to distribute a film at Sundance. TWC exec wrote email confirming “deal” but Smokewood rep. wrote email that suggested still negotiating, no clear transfer or acceptance of deal Smokewood sold rights to Lionsgate. TWC sued. Claims:
· (1) TWC had exclusive license, either oral or through emails
· Oral Agreement? Copyright requires writing: 
· Emails comprised a written agreement to transfer? But writing must be clear and unequivocal, which it was not in the case
· (2) Non-Exclusive License
· Lacked elements listed in Effects v. Cohen (above)
· (3) Binding preliminary agreement to negotiate in good faith?
· Strong presumption against finding binding agreement, if there are open terms, future approvals, express expectation of formal contract
· But only if: (1) agreement of all terms, contract is just a formality; OR (2) some open terms but P’s agree to negotiate in G/F—might be binding preliminary agreement to negotiate in good faith
· Binding Agreement to Negotiate in Good Faith to Conclude Contract [5 Factors]
· Language of Alleged Agreement: 
· Whether parties considered it binding?
· Here, the emails from defendant did not reflect commitment to a deal
· Context of/circumstances surrounding negotiations
· Did the party denying agreement have a need for a binding commitment? Would suggest the party denying agreement in fact had agreed to negotiate? 
· How preliminary were negotiations?
· If “virtually concluded,” would favor existence of binding commitment?
· Existence of Open Terms
· But that is not fatal, or there could never be a binding agreement to negotiate to conclude an agreement
· Partial Performance 
· But if “not surprising” that the parties wouldn’t perform, no implication that failure to perform indicates lack of agreement to further negotiate
· Necessity of putting agreement in final form
· If customary in relevant business community to be informal or preliminary agreements: more likely to be binding
· This was an alleged copyright license, so unless very clear writing showing intent, not in copyright
[bookmark: _Toc342581507]Model Answer Copyright Transfer
The first question to address is whether we can get a court to listen to Jack Fox’s testimony that they intended to cover future media of distribution. The threshold issue is whether or not there is an enforceable contract with Jack Fox. Here, we aimed to acquire the rights of a story, therefore, it was a copyright transfer. The transfer of copyright ownership must be in a writing signed by the owner of the valid copyright per §204(a) of the Copyright Act. In this regard, any transfer of exclusive rights, whether it be an assignment or exclusive license, must be in writing. Conversely, only transfers of non-exclusive licenses may be granted orally or implied from conduct (non-exclusive license is where the copyright owner retains some rights for himself and transfers the same rights to more than one person). A court will infer a non-exclusive license from the conduct of the parties where the work is created at the request of someone else, the work is delivered, the parties intend that it will be used, probably that it was paid for, and without interfering the license, it would mean that the contribution to the greater work was valueless (Effects). Here, you have said we have acquired all of Fox’s rights, therefore, there does not seem to be any issue as to a valid copyright transfer. 
STATUTE OF FRAUDS	
· Cal. Civ. Code §1624(a): Contracts are invalid, unless they, or some not or memo thereof, are in writing and subscribed by the party to be charged or by the party’s agent
· (1) An agreement that by its terms is not to be performed within a year from the making thereof
[bookmark: _Toc342581508]CONTRACTS WITH MINORS
Minors: can disaffirm contracts made during and shortly after infancy [CA has court approval process for minor K’s- Cal. Fam. Code §6710/6750]
Limitations on Disaffirmance: reasonable and provident, unjust enrichment
1) Can minors disaffirm contracts with talent agencies/managers?
a. Cal. Fam. Code § 6710 says that a contract of a minor can be disaffirmed, unless otherwise provided by statute. 
b. Cal. Fam. Code  § 6750 outlines what constitutes an artistic or creative services K, which are allowed to get court approval.  
i. **They cannot if the contract is confirmed by the superior court of the state in which the minor resides or is working. See Cal. Lab. Code § 1700.37. 
2) Can minors disaffirm contracts with personal managers?
a. Can it be disaffirmed because of minority? 
i. Yes on the basis of minority, based on § 6710.
1. Note:  under some statutes, grant by parent of name/likeness rights is enforceable, prob. Not disaffirmable. Nb: parental consent may still be enforceable
b. Is the K subject to court approval?
i. No, not in CA – the CA statutes are really unclear about this
1. Court Approval Process—Cal.Fam.Code §6751.    
ii. The NY statute says that a person rendering services to a minor can get a contract approved by the court.
1. Extends To Parental Consents In Ny
3) Where do NY and CA differ?	
a. If a personal manager didn’t get court approval, can the minor disaffirm the contract under NY law? 
4) Limitations on disaffirmance (in some states)
a. “Reasonable and provident” contracts?  Prinze 
b. Restitution/retention of benefits.  Eden (NY)
[bookmark: _Toc342581509]Eden v. Kavovit (New York)
· Facts: P entered into a personal management contract with a minor Andrew and his parents in 1984.  The K provided a 15% commission on Andrew’s gross compensation, and provided that P would be entitled to commission from residuals and royalties of K’s entered into by Andrew during the term of the management agreement.  In 1986, Andrew signed with an agency selected by P, which involved an additional 10% commission.  During this time, Andrew signed more Ks, including one to act in As the World Turns.  One week before the K with P was to expire, Andrew’s attorney notified P that Andrew was disaffirming the K based on infancy and discontinued commission payments.
· Issue: Whether disaffirmance may void the contractual obligation to pay agents’ commissions without any concomitant exchange with the manager?
· Holding: No, the minor cannot void this contract because he reaped benefits of the contract and could not return the benefit of the bargain. 
· Required commission to be paid—avoid unjust enrichment, like recission
· Court’s arguments
· NY statute specifically permits a court to require the minor to return the benefit to the manager if they’re going to void the contract
· Policy: if allowed minors to routinely disaffirm K’s with managers and not return the benefit, then no managers would ever want to retain a minor as a client
· Precedent: in terms of rescission, its common law to turn both parties back to where they were; also prior cases where children have tried to do this but didn’t work
[bookmark: _Toc342581510]Berg v. Traylor (California)
· Facts: T, a minor, entered into a management agmt with B, then got a role in “Macolm in the Middle”, and disaffirmed his K – but mother also signed the K.  The court allowed disaffirmance, and even disaffirmance of the arb. award partly because of conflict of interest between mom and son, also lack of 3rd party guardian ad litem. Mom could not disaffirm, was held liable for commissions
· Claim #1: Berg asserted that contracts signed by a parent on behalf of a minor are not disaffirmable based on precedents that a parent can sign a binding consent to arbitrate medical care disputes or a release from liability for a child
· Court: This was not a release
· Claim #2: Contracts with a minor for thins necessary for support are not disaffirmable
· Court: Management services are not a “necessity”
· Holding: Craig could disaffirm the arbitration award because he was entitled to disaffirm the contract requiring arbitration. The arbitrator and subsequent judges did not appoint a guardian ad litem to Craig. His mother was not his guardian in this case because a direct conflict of interest between Craig and his mom, thus, a guardian ad litem should have been appointed.



[bookmark: _Toc342581511]CONTRACTS—CONTRACT INTERPRETATION, CONTRACT PERFORMANCE, BREACH & TERMINATION

[bookmark: _Toc342581512]CONTRACT INTERPRETATION
1. Major Inquiry – Intent of the Parties! To figure this out, do the following . . . 
a. Look at the K as a WHOLE & the EXPRESS language of contract (Donahue)
i. If it’s clear, the court will give effect to that language
1. If there’s an integration clause, it’ll be hard to get court to look beyond that. 
2. Plain Meaning 
3. Generally, ct. Won’t adopt an interpretation that renders other provisions “superfluous”.
E.g., narrow, specific provisions may be viewed as narrowing an apparent broad provision. If term vague or indefinite, courts will not enforce
ii. If the language is vague or ambiguous, then courts will look at extrinsic evidence proffered by the parties (see below) 
1. “In order for a valid K to be formed, an offer must be so definite as to its material terms or require such definite terms in the acceptance that the promises and performances to be rendered by each party are reasonably certain.  Even if the parties have intent to contract, if the content of the K is unduly uncertain or indefinite, then no K is formed” (Cheever) 
2. Look to the language of the contract.  Mendler.
3. Vagueness/indefiniteness
If too vague, e.g. Agreement to agree or to negotiate, courts won’t enforce.
E.g. “best efforts” to negotiate a new agreement, without specific guidelines.  Pinnacle
4. Ambiguity—provisions subject to more than one possible meaning
If terms unambiguous, express language governs, court won’t consider extrinsic evidence
5. Interplay with contract formation:
If contract terms are too uncertain and indefinite, court will find no mutual assent as to material terms, no binding contract.
To imply missing terms, the subject matter of the contract should be agreed and there should be some standard for reasonable implication.  Cheever. 
b. Vague or Indefiniteness in Material Terms
i. Too indefinite to have any clear meaning
1. Pinnacle Books v. Harlequin. 
Facts: A contract provision forced the parties to make their “best efforts” to renew a deal. P argued that the “best efforts” were not made by the D to renew. 
Held: “Best Efforts” made the K unenforceable due to vagueness.  The words need to be specific, clear guidelines to be enforceable, and the court could not give any good meaning to best efforts in this situation. 
a. How could the parties have clearly defined “best efforts?”
i. Specify economic parameters of a possible new deal
ii. Set aside a specific negotiations period 
iii. Have an option to match another publisher’s offer – first or a last refusal right or matching right
iv. Promptly submit bona fide offers and counter-offers
v. Parties won’t negotiate with 3rd parties until X happens
2. Academy Chicago Publ. v. Cheever
Facts: Cheever entered into a publishing agreement with Academy to put together a collection of her husband’s works.  The publishing agreement was signed.  Academy and its editor gathered together a collection of the works and sent them to Cheever for her to pick which ones would go into the collection.  Then, Cheever tried to get out of the contract.  
Held: there was no binding agreement because the terms were too uncertain and indefinite. Why?
K contained no material terms!  There was no certain language as to the content and length of the publication, who will choose what goes into book, the delivery date of the manuscript, or what would make it acceptable to Academy, price, length of distribution, etc.  
This court doesn’t believe that it has the duty to supply such terms in this situation. 
c. Ambiguous Terms
i. This means there are possibly 2 or more meanings; parties disagree about what the term means.
1. Strict Construction - A court which applies a strict construction interpretation of a contract will find words to be non-ambiguous and only give a plain meaning to them as explicitly stated in the contract. 
ii. If the court is not strict constructionist, it may allow extrinsic evidence to determine what the term reasonably means (esp. if K is integrated)
1. Who decides if K is ambiguous?
NY: seems to be a question of law for judge (Donahue)
CA: historically was similar, now more complex 
(Wolf/Roger Rabbit – 2 step process)
1. Determine ambiguity – provisionally receive evidence as to whether language is reasonably susceptible to another meaning, or two meanings
2. If it is susceptible to more than one meaning, admit extrinsic evidence and interpret the K 
a. If extrinsic evidence is in conflict, interpretation is in an issue of FACT
b. If there is no extrinsic evidence, or evidence doesn’t conflict, interpretation is an issue of LAW
Wolf v. Superior Court/Disney (II) (CA Approach):
Interpretation of “Gross receipts” – Lower court found unambiguous, rejected evidence of special meaning in industry, SJ for Disney. But on appeal, two step process – Judge should’ve heard evidence to show ambiguity -> Wolf had evidence regarding trade usage, Disney didn’t rebut.
SJ reversed, Remanded
iii. Parol or Extrinsic evidence
Only admitted if k ambiguous. (especially if k is “integrated” )
iv. Who decides if k is “ambiguous”?
NY:  seems to be a question of law for the judge (donahue)
CAL:  historically was similar (see,e.g, burroughs); now more complex.  WOLF TWO STEP PROCESS:
Determine ambiguity:  “provisionally” receive evidence of whether language reasonably susceptible to another meaning
If reasonably susceptible, step 2 is to admit extrinsic evidence and interpret the contract
If extrinsic evidence in conflict: interpretation is issue of fact
If no extrinsic evidence, or evidence does not conflict, interpretation is an issue of law
d. Consider Context and Industry Customs
Mendler v. Winterland, Photographer P entered into a K with D to use his photos of boats as guides for illustrations on t-shirts, but the K provided that D couldn’t use the photographs themselves. D digitally altered P’s photos for the t-shirts, which P claimed exceeded the scope of his license. The word “photograph” was at issue here. 
Held: D won.  The court considered the common usage of “photograph” and common understanding to hold that photos can be altered to still be the photograph. However, the photo was not altered enough to exceed the scope of the license. 
e. Narrow, specific provisions may be viewed as narrowing a broader provision. 
i. Donahue. v. Artisan. 
Facts: Stars of Blair Witch 1 brought suit against the makers of BW2 for using their name and likeness in association with BW2.  The original K for BW1 contained a broad grant of rights “to results and proceeds of services” followed by specific provisions of uses and types. Broad grant of rights was ambiguous; didn’t know whether it was for both BW1 and BW2. 
Held: If “grant of all rights” means what it says, it would have been unnecessary to have the narrower provisions that follow.  So other provisions wouldn’t have been rendered superfluous, the court took the more narrow interpretation.  Therefore, P won. 
Courts will not adopt an interpretation that renders other provisions “superfluous.”
ii. To avoid a specific grant narrowing the broad grant:
1. Expressly state something like: 
a. “Without limiting the generality of the foregoing”
b. Including, without limitation”
c. “for avoidance of doubt, the foregoing shall include, without limitation” 
f. Then, consider the methods of contract interpretation (Rey v. Lafferty) 
i. Under a strict/narrow construction, the grantor is favored. License of rights includes ONLY those uses within the unambiguous core meaning of the term
ii. Under a reasonable meaning construction, the grantee is favored. Licensee/grantee can advocate uses reasonably within mediums described in a license.  If the medium falls within the scope of the agreement, then it’s included in the grant. 
iii. Under an influential facts construction method, it can go either way. 
1. It may depend on the sophistication of the parties. If not sophisticated, then there is a narrow approach. Consider the bargaining power of each party. 
2. It may depend upon who drafted the contract. Ambiguities are construed against the drafter. 
3. It may depend upon whether the medium was knowing/foreseeable at the time of the grant. If it is unforeseeable at the time of the grant, use a narrow approach. 
g. New Media – Contract Interpretation
i. These types of issues often arise with new media, where there’s ambiguity regarding the scope of a grant or rights (See Rosetta Books – did not have right to publish a book online as an e-book/outside scope of grant)
1. Always start with the intent of the parties
2. Consider K as a whole (Donahue)
3. Express language of K 
4. Consider context and industry custom  (surrounding circum, trade usage)
5. If there is no indicia of parties’ intent, courts apply interpretive approaches:
a. Reasonable Meaning
b. Strict Construction
c. Influential Facts
ii. To avoid issues with future media, write something like:
1. “All media now known or hereafter devised.” 
2. Or you can reserve rights to future media by saying “all rights not granted expressly herein are reserved.”

FBT v. Aftermath Records
· Eminem recording contract required 12-20% royalty for “records sold through normal retail channels,” but 50% for “Masters licensed… to others for their manufacture and sale of records or for any other uses…” Record co made deal with iTunes, paid the “records sold” royalty, Eminem sued.
LC found language ambig, gave verdict for Ds.
Appeal -  could hear because ambiguity is a question of law, heard de novo on appeal.
Parol evidence only allowed where language ambig, where “clear and explicit,” and doesn’t involve ‘absurdity’ the language governs, no extrinsic evidence.
Here, found not ambig – not “Reasonably subject to 2nd meaning>”
“Notwithstanding..”, “any other use” shows “broad” application, but not ambiguity – as such, Ds owed Ps 50% royalty under the K for licensing Eminem masters to third parties for any use 
· Where mutual intent not discernible, “Interpretive methods”:
Where no other indicia of parties’ intent, courts apply broad interpretive approaches:
Reasonable meaning (usually favors grantee):  does new medium “reasonably fall within the medium described”?  If so, it is included in the grant.
Strict construction (usually favors grantor):  only media which fall within the unambiguous core meaning of the rights granted are found to be granted 
· What are some influential facts in chosing an approach?  
Sophistication of parties, 
Who drafted?, 
Was medium known/forseeable at time of grant?
If a grantee wants to be sure to get rights in media not existing at the time of the grant, how can they do it?
E.g. “by any means or media now known or unknown”
How could a grantor limit their grant?
Specific, narrow grant
Provision that only rights expressly granted are covered
That all other rights not expressly granted are reserved to grantor.

Random House v. Rosetta (Reasonable Meaning Construction Approach)
Basic issue – whether grant of right “to print, publish and sell in book form” also includes ebooks.  Court first used “Reasonable meaning” approach to balance licensee/published and author incentives.
Court interpreted Ks: language of license, dictionary meaning of book, combination of broad right plus additional specific forms of books.
Why didn’t the “xerox and other forms of copying, now in use or hereafter developed” cover ebooks?
Interpreted narrowly, other forms of photocopying?
Customs of industry—”limited” grant
Distinguished precedents—new uses within same medium granted.  This is different medium 
h. Implying terms in a k
i. There is in implied covenant of good faith and fair dealing in all Ks
1. BUT – it will not be implied in the face of an express provision to the contrary
a. See Waits 
i. The K expressly permitted Warner to refrain from exploiting Waits’ recordings
ii. RULE: Covenant won’t be implied in contradiction to an express K provision, unless it’s necessary in order to preserve enforceability (avoid illusory promises)
iii. But if a right not expressly and clearly in sole discretion, good faith might be implied. 


ii. Tension in values:
Party autonomy: general idea that parties should be free to make their own agreements (e.g., plain meaning), vs.
Social & commercial norms—expectation of honesty & fairness (e.g. Implied covenant of good faith and fair dealing).
i. Some Cal.Civ.Code Provisions
§1636. Mutual intention to be given effect: A contract must be so interpreted as to give effect to the mutual intention of the parties as it existed at the time of contracting, so far as the same is ascertainable and lawful.
§1637. Ascertainment of intention: For the purpose of ascertaining the intention of the parties to a contract, if otherwise doubtful, the rules given in this Chapter are to be applied.
Cal. Civ.Code § 1638. Ascertainment of intention; language: The language of a contract is to govern its interpretation, if the language is clear and explicit, and does not involve an absurdity.
§1639. Ascertainment of intention; written contracts: When a contract is reduced to writing, the intention of the parties is to be ascertained from the writing alone, if possible; subject, however, to the other provisions of this Title
§1641. Whole contract, effect to be given: The whole of a contract is to be taken together, so as to give effect to every part, if reasonably practicable, each clause helping to interpret the other.
§1643. Interpretation in favor of contract: A contract must receive such an interpretation as will make it lawful, operative, definite, reasonable, and capable of being carried into effect, if it can be done without violating the intention of the parties.
§1644. Sense of words: The words of a contract are to be understood in their ordinary and popular sense, rather than according to their strict legal meaning; unless used by the parties in a technical sense, or unless a special meaning is given to them by usage, in which case the latter must be followed.
§1645. Sense of words; technical words: Technical words are to be interpreted as usually understood by persons in the profession or business to which they relate, unless clearly used in a different sense.
1649. Ambiguity or uncertainty; promise: If the terms of a promise are in any respect ambiguous or uncertain, it must be interpreted in the sense in which the promisor believed, at the time of making it, that the promisee understood it. 

TERMINATION/BREACH
1. Generally, termination requires important “material breach.”  Termination is available to either party when the other party willfully breaches.
“Willful” breach of employment contract--other party can terminate.  Cal.labor code §2924-2925
Breach by employee:  Goudal
Breach by employer:  Bumgarner
2. BREACH OF EMPLOYMENT K
a. Generally
i. Cal. Labor Code §§ 2924-25/1296. Provides for termination of employment in case of willful breach by one party. No notice is required. 
ii. Not waivable, even by K, because this is a public benefit statute. 
b. Breach by employee - Goudal v. Cecile B. DeMille
Facts: Employer terminated a contract because dissatisfied with Goudal’s work. 
Held: Termination was wrongful, and breach wasn’t willful.  Employer can terminate for willful misconduct, but court found her actions didn’t amount to willful. There is a duty to mitigate, reasonable for her to hold herself available to perform because acting as though the contract is still in place, but after a year, she should have known she was discharged. 
c. Breach by employer - - Bumgarner 
Facts: P and D entered into acting/employment Ks.  The K in question is one that was made in 1959, which contained a force majeure clause.  Because of the 1960 WGA writers strike, Warner ceased work under Garner’s K, regarded the situation as a casualty on the FM clause, and told him that his compensation would cease as of then.  Garner considered his K terminated and Warner in breach of the K.  
Held: Affirmed for Garner.  But, when Warner breached by not paying Garner, he had two options: terminate or remain available and claim that he was wrongfully discharged.  Since he terminated, his damages were limited to whatever Warner owed him up to the point of his termination.
3. Force Majeure Clauses
a. An act of God 
b. Suspend payment where there’s a force majeure event, i.e. labor disputes. 
i. See § 11(c) of Studio Actor Contract Agreement. 
"Force Majeure":  The interruption of or material interference with the preparation, commencement, production, completion or distribution of the Picture or of a substantial number of motion pictures produced and/or distributed or proposed to be produced and/or distributed by [Studio] by any cause or occurrence beyond the control of [Studio] or Lender and/or Artist as the case may be, including..fire, flood, epidemic, earthquake, explosion, accident, riot, war (declared or undeclared), acts of terrorism or mass crime (whether domestic or foreign, whether or not politically motivated, and whether or not directed at Fox or its property), blockade, embargo, act of public enemy, civil disturbance, labor dispute, strike (other than by SAG members), lockout, inability to secure sufficient labor, power, essential commodities, necessary equipment, adequate transportation or transmission facilities or death, breach or disability of key personnel rendering services on the Picture other than Artist, any applicable law, or any act of God.  As used herein, "strike" shall also include, at Fox's election, a labor dispute which Fox reasonably believes is likely to result in an actual strike..

ii. If a FM lasts over 2 weeks, an actor may work elsewhere subject to recall.
iii. If suspension lasts for 2 months, employee can give written notice of termination. 
§11(b) gives a producer the right to terminate where FM is over 2 months. 
§3(a) forces employer to pay amounts accrued up to the FM. 
4. Duty to Mitigate/Right of Offset
a. You’re supposed to do what you can do to limit damages, don’t make them worse. 
b. In the context of an employment K, you have an obligation to seek other equivalent employment to mitigate the damages
Bumgarner – since P didn’t try to seek other employment after Warner “terminated” him, he couldn’t get all of the damages he wanted. 
5. Pay or Play Clause
a. What is it? 
i. Guarantee a fixed compensation, subject to termination for some legal justification/excuse including incapacity, breach, FM, which allows non-payment. 
ii. In these clauses, talent must still be paid, even if their work isn’t used, as long as services are provided, they must be paid.
b. Why do we have this?
Mechanism that from the employer’s point of view that has been developed to liquidate damages where a person’s employment has been terminated without a legal justification or excuse. 
1. Un-legal justifications =  employer doesn’t like you
2. i.e. You don’t have to play the actor, but you have to pay him
6. Other Provisions to Consider
a. Representations and Warranties
i. Terms 
1. Representation: a statement of fact that is true at the time of the date of the K 
2. Warranty: a promise in a K that some representations or facts are true 
3. Indemnity: a promise to defend someone in a later lawsuit and to hold them harmless. “I’ll defend you if these rights turn out not to be ours to give, and won’t sue you if we wind up getting sued.”
ii. Generally, these are best if made express since courts want to avoid writing a contract for the parties.  
1. Courts are reluctant to imply warranties or indemnities in entertainment (Muller v. Disney)
iii. A buyer wants them to be broad; a seller wants them to be limited. 
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LIMITATIONS ON ENFORCEMENT
1. Traditional Contract Limitations
a. Unconscionability
b. Non-compete Clauses
i. CA reluctant to enforce these b/c CA is liberal and wants people to be free to work and do what they want
c. Oral Contracts
i. May be enforced if there is evidence of:
1. Legal Objective
2. Parties have capacity to contract
3. Consideration
4. Agreement on material terms
5. Capacity
ii. May not be enforced if there is evidence of
1. No intention to be bound unless there is a writing
2. If laws of jx require a writing for the k in question
2. Injunctions
a. Caveat for Personal Service Agreeements (PSK) (CA) – Cal. Civ. Code § 3423
i. Traditionally, courts will not grant an affirmative injunction to order specific performance of a personal services contract.
Difficult for a court to evaluate artistic performances
Involuntary Servitude
ii. But courts might enforce by negative injunction if services “special, unique, extraordinary” (remember Lumley v. Wagner?): Negative Injunction 3423(e)
1. Courts will grant in injunction to prevent the breach of a PSK if:
a. K is in writing
b. Services are “special, unique, extraordinary, or of intellectual character” that gives it a peculiar value
c. Irreparable harm, losses not compensable by damages, would ensue from the person working elsewhere
d. K meets the minimum compensation requirements
b. In California though, specific limitations apply
California injunction statutes  cal.civ.code §3423, ccp §526--reqts. For inj relief
Generally, injunctive relief not available for breach of agreement to render personal service. §3423.  Exception if:
In writing
“special, unique, extraordinary, or intellectual character”
Loss can’t be compensated in damages
Meets minimum compensation requirements
CALIFORNIA SEVEN YEAR RULE
a. Cal. Lab. Code § 2855 - Can’t enforce a K for personal services beyond 7 years from the commencement of the K (NOT 7 full years of sequential service) 
i.This cannot be waived because it was established for a public policy reason (Dehaviland (1944) – the case that broke the studio system’s back) 
ii. 7 Year Rule covers Employees, not independent contractors (Ketchum) 
iii. (a) Except as otherwise provided in subdivision (b), a contract to render personal service… may not be enforced against the employee beyond seven years from the commencement of service under it. Any contract, otherwise valid, to perform or render service of a special, unique, unusual, extraordinary, or intellectual character, which gives it peculiar value and the loss of which cannot be reasonably or adequately compensated in damages in an action at law, may nevertheless be enforced against the person contracting to render the service, for a term not to exceed seven years from the commencement of service under it. If the employee voluntarily continues to serve under it beyond that time, the contract may be referred to as affording a presumptive measure of the compensation. 
iv. De Haviland v. Warner Bros. Pictures, Inc.
Famous actress, signed to do Gone with the Wind, demanded better jobs. WB suspended her for refusal/neglect to perform for over 6 months (including 1 month with her agmt), then claimed right to extend her 7 year contract. WB argued 7 years was actual service, not 7 years from commencement of K, rejected. Court – 7 years from commencement of k. WB also claimed that DH waived her rights under 2855, but §3513 says one may waive the advantage of a law intended solely for his benefit, but “a law established for a public reason cannot be contravened by a private agreement.” 2855 is a public concern for the welfare of personal service providers, and after 7 years time they have the right to change employers if they wish. 2855 cant be contravened by private agreement
b. Exception: Recording Artist K 
i. 2855(b) – Courtney Love dispute/Radioactive (Garbage)
1. (b) Notwithstanding subdivision (a): (1) Any employee who is a party to a contract to render personal service in the production of phonorecords in which sounds are first fixed…may not invoke the provision of subdivision (a) without first giving written notice to the employer…specifying that the employee from and after a future date certain specified in the notice will no longer render service under the contract by reason of subdivision (a).
2. (3)  In the event a party to such a contract is, or could contractually be, required to render personal service in the production of a specified quantity of the phonorecords and fails to render all of the required service prior to the date specified in the notice…the party damaged (probably the record company) by the failure shall have the right to recover damages for each phonorecord as to which that party has failed to render service…[with a 45-day SOL]. 
c. Conflict of Laws: Which state/country’s laws should apply to the matter?
i. Generally, there is a tendency to apply the law of the forum state unless they are persuaded to apply another state’s law (federal courts apply the law of the state in which the court sits).  
If the rules of the jurisdictions could lead to different outcomes, deciding which law to apply can be significant.
Parties will argue for the application of one or another of the possible applicable laws
Deciding which law should apply is called “choice of law” or “conflicts of law” analysis
Different states have different ways of resolving conflicts questions, and sometimes apply different approaches depending on how they characterize the underlying dispute (e.g. A “tort” issue or a “contract” issue)
Tendency to apply law of the forum court, unless persuaded to apply another state’s law
This is a complex area - Federal courts in diversity matters apply the choice of law approach of the state where they sit
ii. Radioactive J.V. v. Manson
Facts: Garbage was trying to get out of a record K based on the 7 Year Rule in CA, but the K was made in NY.  Plus, the K designated NY law as the governing law of the NY.  SDNY, therefore, applies NY state conflict of law rules, and NY law applies
Holding: NY law applies. No 7 year rule for Garbage.
Rule: Court’s Choice of Law
NY conflict of law rule re: law applicable to a contract: Court follows Restatement 2d of Conflicts of Law:
Defer to choice made by the parties in the K unless 
a. There is no reasonable basis for it, or 
b. Applying the law chosen would violate a fundamental policy of another jdx with materially greater interest in the dispute. 
Application:
There were plenty of contacts between the contractual relationship and NY
The 7 Year Rule reflects a strong policy, but it is to protect CA EMPLOYEES, not to regulate CA Employers 
No contrary precedent
Court doubts CA legislature meant the law to benefit       non-CA employees of CA employers
d. Mid-Term Negotiations
i. Sometimes, a new K is negotiated on top of an old K. 
1. When will renegotiation of K start 7 Year Rule “clock” running again?
a. 2 POSSIBLE APPROACHES:
1. Totality of the Circumstances 
Look at all of the circumstances surrounding the new K 
If later in the first K’s term a significantly changed K with new provisions is negotiated, it may be treated like a new K with a new 7 year limit.
See Manchester v. Arista 
2. Moment of Freedom 
Renegotiated K only starts new clock if there was a time when the artist could have walked away without obligation. (De La Hoya).  
There has to be a “day off” or something similar to satisfy the moment of freedom rule. 
There is still room to argue under this, including policy, because the CA Supreme Court has not articulated a final rule on this. 
DLaH clearly held that; see also, presumably, Limato arbitration, legislative history
ii. De La Hoya v. Top Rank, Univision
DLH signed series of multi-year Ks with Top Rank, giving exlcusive rights to his televised boxing matches.
1992 agreement:  initially about 5 years
1993, Top Rank enters agreement with HBO for PPV fights (to be ratified by DLH)
1994:  top rank gets amendment, extends 2 more years (to 1999, co-terminous w/hbo deal)
1996:  de la hoya creates a loan-out, substitutes it as the party to the prior agmts.
1997:  all parties enter another amendment, to cover fights in 2000, hbo/tvko get some further options for several more years and fights
2000:  de la hoya tries to terminate his top rank agmts., files dec. judgement action to invalidate it.  
Choice of law?
Top rank’s 1993 HBO agmt., 1997 amendment had NY COL clause but DLH’s 1996 amendment had a CA COL clause
What law does federal ct. Apply?
Substantive law of state where it sits:  here—CA
What’s CA’s rule about choice of law for a contract?
Will follow choice of parties, unless:
“no substantial relationship” to parties/transaction,  or
Parties’ choice would run contrary to calif. Public policy or evade a calif. Statute
Here?
There’s a substantial relationship
DLH resides in CA, signed 1992 agmt & amendments in CA, partially negotiated in CA, some bouts in CA, compensation payable in CA
1993 agmt. Between top rank and hbo had NY COL, 1997 amend. Signed by DLH, referenced 1993 agmt.  Why didn’t NY Law govern?
Didn’t cover 1996 de la hoya agmt.
Besides, NY has no “substantial relationship”
NY law would run contrary to CA Statutes governing boxing managers and promoters
Top rank agmt. Was illegal under several CA Boxing statutes
What about the 7-year rule?
With all amendments, the 1992 agmt. Could run > 10 years
Top rank’s main arguments?
1996 amendment was a new agreement, restarting 7-year period?
Parties treated the agmts. As a “single package”
E.g. In declaration, in state action vs. Univision
Legis. History of §2855:  in 1987 rejected proposed amendment that “superseding” agmts. Would restart 7-year period
A mid-term amendment doesn’t restart the 7 years unless there is a “period of freedom”, employee free from existing contract
Able to consider competing offers, negotiate true value in marketplace
Top rank argument about that?
From jan. To nov. 1996, de la hoya was exclusive to his loan-out, “no privity” with top rank?
But de la hoya remained obligated to provide the services under the original 1992 agmt.
No waiver of §2855—in the public interest
Purpose would be frustrated if interposing a loanout could lead to a “waiver” of the 7-year rule
He was “continuously obligated” , void!
Also - Covers employees, NOT Independent Contractors.  Ketchum
CA - $9,000 MINIMUM COMPENSATION REQ. FOR INJUNCTIONS
a. Cal.Civ.Code 3423(e)(2) Provides minimum compensation requirements PSKs
i. Contract provides minimum payments, plus additional amounts actually received in years 4-7 (if seek to enforce that long); or
ii. Amount actually received exceeds 10 x required amount
Excess over required amts. Applied against subsequent years
Under prior law, amts. Actually paid didn’t qualify if k didn’t require minimum.  Foxx
Amts. Required qualify even if used for costs, if costs in recipient’s control.  Newton-John
Record co. “option” to pay doesn’t qualify & cts. Take “unique” etc. Services requirement seriously.  “teena marie” case (Brockert).
 b. As of 1994, this is the minimum compensation breakdown is:
i. For Normal Contract (Jump ship) – 3423(e)(2)(A)
Contract MUST state the minimum guarantees of payment as follows: 
Year 1: 9K
Year 2: 12K
Year 3: 15K
Year 4 & 5: 15K minimum plus additional 15K actually paid 
Year 6 & 7: 15K minimum plus additional 30K actually paid 
So, minimum for a 7 year agreement is $186,000
NOTE: the “actually paid” money must come from other places such as royalties or roll over from prior years
ii. For “Superstar” – 3423(e)(2)(B) – comes into play only if jump ship doesn’t come into play 
1. If aggregate compensation actually received is at least 10 times the minimums then: 
2. May be paid any time prior to seeking injunctive relief
YEAR 1:  $90,000
YEAR 2:  $120,000
YEAR 3:  $150,000
YEAR 4&5:  $300,000
YEAR 6&7:  $450,000.  
TOTAL FOR 7 YEARS:  $1.86MILLION
Note:  In either case, amounts in excess paid in one year can apply against amounts required for subsequent year
c. Motown Record Corp. v. Brockert
Dispute between Teena Marie and Motown – 1976 entered agmt for 1 year plus 6 one-year options. Apparently no guaranteed compensation, just a royalty.
How did motown try to protect itself as to the cal.civ.code sect.3423 issue?
K gave motown the option to pay teena marie $6,000 
Motowns arguments?
New k - rejected:  the contract for services included the option
Revision of contract - rejected:  no consid (from teena marie, also because recoupable from royalties, not really new consideration
Statutory interpretation
Ct. Reads language to cover an agreement that requires the minimum at the outset
Artist must be “special”, “unique”:  when?
At time contract entered into
“prima donna” not “spear carrier”
Also:  equity reqrs fundamental fairness
NY INJUNCTIVE RULE – SPECIAL, UNIQUE, OR EXTRAORDINARY RULE FOR INJUNCTIONS
a. No 7-year Rule, no minimum compensation requirement
b. During the term, court can give a negative injunction IF:
i. Employee refuses to perform
ii. Services are unique, extraordinary (irreparable injury satisfied), AND
iii. Express or clearly implied agreement not to compete, i.e. an exclusivity clause.
b. After the term, a court can give a negative injunction only if:
i. Unfair competition or similar tort, or
ii. Express covenant not to compete
1. Covenant must be reasonable in time, space and scope, not harsh or unreasonable. 
2. ABC v. Wolf
Facts: Employment K included a 90 day term to negotiate new deal in good faith and right of first refusal. P argued Wolf violated good faith because he entered into a K with CBS before the negotiations term, and it didn’t seem like he could have possibly made a good faith effort to negotiate with ABC if he was already in a K with someone else.
Held: This didn’t violate first refusal because the 90 day term didn’t start until after the new contract was done.  The agreement between P and D had terminated and therefore injunctive relief would be inappropriate.  However, this decision does not preclude ABC from suing Wolf for monetary damages. 
iii. There are NO minimum compensation requirements in NY, unlike CA
6. Bankruptcy 
a. The purpose of bankruptcy, generally, is to give debtors a “fresh start” when they are insolvent
b. Bankruptcy + Entertainment Issues:
i. Desire of performer to get out of long-term 
ii. Company dealing in rights declares bankruptcy
iii. Company with contractual financial obligations can no longer perform them
c. How it works:
i. The assets of the debtor are the “estate” and are controlled or disposed of by a “trustee” for the benefit of the creditors
1. CHAP. 7 Bankruptcy = Liquidation 
2. CHAP. 11 Bankruptcy = Debtor in possession, restructures obligations to creditors.  Creditors with a security interest in debtor’s assets stand in line ahead of unsecured creditors (everyone else) 
ii. Recording Contracts:
1. Sometimes bankruptcy is used by a recording or TV artist who wants to get out of a long-term agreement under which they are “unrecouped”
2. Personal services K probably can’t be assumed b by the estate of the person rendering services; Can’t force the debtor to work, or substitute someone else to render the personal services 
a. In re Noonan (Willie Nile case):  Court let Nile reject his record K
b. In re Carrere – But where the bankruptcy was declared in bad faith, just to avoid obligations under a K, the court said the performer couldn’t reject the K to deprive employer of the right to enjoin work for a 3rd party.
d. Executory licenses of Intellectual Property + Bankruptcy
i. Has a separate set of rules – 11 U.S.C. §365(n) 
If a debtor is a licensor, and rejects an executory IP license, the licensee can either treat that as a termination, or can retain the rights licensed and continue to pay (i.e. protects licensees from bankruptcy of licensor, to some extent)
ii. Otherwise, copyrights owned by debtor (or rights acquired by debtor) become part of the estate
1. Can be disposed of by trustee (Spiderman) or 
2. Debtor licensee can reject executory license
DAMAGES FOR BREACH
1. Damages for breach of K must be reasonably foreseeable  
a. This means certain and not speculative 
b. This is inherently difficult for new entertainment (new media) properties—high failure rate
2. NY v. CA
a. NY Cts seem more demanding as to proof of dmgs amount where there is no “track record”
Where there is a track record of damages, they might base the damages amount on past awards 
b. CA Courts are more liberal
If the FACT of the damages is proved with reasonable certainty, damages may be awarded if premised on logical calculations/inferences even if the specific amount is not certain 
3. Representations/Warranties/Indemnities
· Important elements in most contracts
· Definitions, although often used loosely/overlapping
· Sometimes “flushes out” facts
· Buyer wants broad/ seller wants to limit
· Cross indemnity
· Best if express—courts reluctant to imply warranties or indemnities in this context.  See Muller v. Disney 
E&O insurance. (McGinnis v. Employer’s Reinsurance – above)
4. Son of Sam Laws
a. The phrase Son of Sam Law refers to a type of law designed to keep criminals from profiting from their crimes, often by selling their stories to publishers. Such laws often authorize the state to seize money earned from such a deal and use it to compensate the criminal's victims. 
b. Both NY and CA Declared this Unconstitutional on 1stA grounds:
i. NY
Simon & Schuster declared the NY statute unconstitutional in 1991, because the statute was overinclusive (no need for conviction to apply) and could apply to merely incidental comment. 
ii. CA
Kennan declared CA statute unconstitutional because it only applied to convicted felons and was overbroad. 
c. BUT – Gravano held that the confiscation of proceeds under general RICO statute, which is not aimed solely at speech profits, is constitutional.
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REPRESENTATIONS AND WARRANTIES
· Representation: a statement of fact that is true at the time of the date of the K 
· Warranty: a promise in a K that some representations or facts are true 
· Indemnity: a promise to defend someone in a later lawsuit and to hold them harmless. “I’ll defend you if these rights turn out not to be ours to give, and won’t sue you if we wind up getting sued.”
· Generally, these are best if made express since courts want to avoid writing a contract for the parties.  
· Courts are reluctant to imply warranties or indemnities in entertainment (Muller v. Disney)
· A buyer wants them to be broad; a seller wants them to be limited. 

INDEMNITY
· Indemnity:  an agreement making one party responsible for losses of the other in some circumstances (e.g. breach of  representations and warranties)
· Cross Indemnity
· Best If Express—Courts Reluctant To Imply Warranties Or Indemnities In This Context.  See Muller V. Disney 
ERRORS & OMISSIONS INSURANCE 
· Protects against certain IP and personal rights claims.  
· Limits risks on a project
· Covers defamation, privacy rights, right of publicity, unfair competition, title disputes
· BUT - usually doesn’t cover intentional acts like a breach of contract.
McGinniss v. Employers Reinsurance Co
Facts: Coverage included claims arising from libel and slander. Specific claims of fraud and IIED, the court looks behind them to see if essentially arising from libel. 
Held: The insurance company had to cover it as the court protected the insured’s benefit of insurance coverage bargain. 
[bookmark: _Toc342581528]
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[bookmark: _Toc342581530]Elements
1) False, unprivileged statement of fact (not pure “opinion”)
2) To a 3rd Person
3) Of and Concerning the Plaintiff
4) Defamatory: likely to harm reputation
5) With requisite degree of fault
6) Either actionable without “special harm” (economic loss), or prove “special harm”
[bookmark: _Toc342581531]Defamation in Fiction—Identification
· In order to be actionable, the statement/portrayal must be “of and concerning” the plaintiff
· i.e. plaintiff must be identified
· Bindrim: someone who knew him could “reasonably identify him with the fictional character
· Opinion/Fiction?: Whether a reasonable person would understand that the fictional character was in actual fact the plaintiff, acting as described
[bookmark: _Toc342581532]First Amendment Limitations
· Opinion v. Statement of Fact
· Opinions are not statements of fact, so they are not defamatory
· “Pure Opinions” v. A Disguised Statement of Fact (an opinion statement that suggests the existence of facts known to the speaker may be viewed as a statement of fact rather than an opinion)
· Hyperbole sometimes not viewed as fact
· Fictional Works
· Bindrim: Whether a reasonable person, reading the book, would understand that the fictional character therein pictured was, in actual fact, the plaintiff acting as described
· Fault
· Actual Malice v. Negligence
· Actual Malice: knowledge of falsity or reckless disregard for the truth of falsity of the statement/portrayal 
· Some cases say need actual subjective doubts; others suggest reliance on a source must be reasonable. If there is obvious reason to doubt, could be reckless disregard, even without subjective doubt
· Public Officials: need actual malice
· appear to have substantial responsibility for conduct of govt. affairs
· Public Figures: need actual malice
· Private Individuals: up to states, but need at least negligence
· Maybe—unless not a matter of public interest
[bookmark: _Toc342581533]Other Defenses
· Truth
· Opinion: Pure Opinion v. Implies Existence of False Facts
· Attack Other Elements
· Personal Rights typically do not survive death in US
[bookmark: _Toc342581534]Anti-SLAPP Motions (“Strategic Lawsuits Against Public Participation”)
· permits early dismissal, other procedural advantages, against plaintiff trying to suppress speech on matters of public interest
[bookmark: _Toc342581535]Bindrim v. Mitchell
· Facts: P, a psychiatrist, sued D, a writer, who wrote a book with a character who was just like him but a psychologist. P had everyone take their clothes off at meetings to “free them.” The author attended one of these meetings and then wrote a book about it. P sued the publisher for defamation. 
· Issue #1: Was there “Actual Malice”?
· P was well known for doing this type of therapy, so P had to prove that publisher had actual malice
· Actual Malice: knowledge of falsity of reckless disregard of whether true of false (reckless= in fact entertained serious doubts as to truth)
· Standard of Proof?: Clear and convincing evidence
· Did all defendants have “actual malice”?
· Publisher did not, until it got a letter from plaintiff’s lawyers, then published paperback
· Did Publisher have a duty to investigate?
· If reliable source, no duty to investigate
· Issue #2: Was Bindrim identified as the fictional character?
· Rule: Whether someone who knew him could “reasonably identify him with the fictional character?
· Differences from plaintiff?: name, physical description, profession
· Then how could he be identified?: Close parallel between the novel narrative and the real events: events cert close to what really happened, except for the false/harmful portrayal 
· Issue #3: Whether the novel was “fact” or “opinion”?
· Court: the published material purports to state actual facts concerning the characters, where it could be either fact or opinion, its for the jury
· Standard: Whether a reasonable person would understand that the fictional character was in actual fact the plaintiff, acting as described?
[bookmark: _Toc342581536]Clarke v. ABC
· Facts: Libel case went to jury because if portrayal could reasonably be understood as defamatory or not, goes to jury. 
· Qualified privilege for reporting on public interest do not extend to “incidental” figures, so not privilege here
· First Amendment? News shows are speech? 
· Rule: Degree of fault required depends on the public status of the plaintiff
· Was Clark a Public Figure? Not a general purpose public figure 
· General Purpose Public Figure: general fame and notoriety in the community + pervasive involvement in the affairs of society
· Limited Public Figure
· Voluntary:
· Public controversy
· Access to Channels of communication
· Prominence of role played in the controversy
· Involuntary: a person drawn into a particular public controversy (unless he rejects any role in the debate)
· Was there a public controversy?
· Yes
· Was she involved—nature and extent of participation in the public controversy?
· No
[bookmark: _Toc342581537]Springer v. Viking Press 
· Facts: P, Lisa Springer, sued D, author, for libel because she alleged character in his book was modeled after her and was a prostitute. Similarities included: height, weights, physicality, both graduated from college; same first name; lived at the same address. Difference: P was a tutor but the character was a prostitute, thus the lifestyles were completely different as one was rich and the other poor. (NY)
· Holding: The court held this is enough of a difference for it not to be actionable. Thus, no defamation claim. 
· Rule: The description must be so closely akin to the real person that a reader who knew the real person would have no difficulty linking the two. 
· NY Rule: more favorable to the defense; surrounding circumstances seem relevant to that inquiry
[bookmark: _Toc342581538]Tamkin v. CBS Broadcasting
· Facts: Defendant used allegedly defamed plaintiffs names in early versions of TV episode script, casting “breakdown”; characters were described as having negative characteristics—hard-drinking, porn-watching, losing home, possibly murdered; Wife: possible death by “kinky sex” handcuffed to bed
· Lower Court: Denied anti-SLAPP motion b/c found that use of P’s name in teleplay writing was not “in furtherance of the right of free speech” – was not “protected activity”
· Two-Step Analysis to Succeed on anti-SLAPP motion?
· (1) Cause of action arises in furtherance of the right of free speech (or petition) in connection with an issue of “public interest”
· In furtherance of free speech: the act helps to advance that right or assists in the exercise of that right
· Here: creation of a TV show is an exercise of speech
· Matter of Public Interest: construed broadly to safeguard freedom of speech—issue need not be “significant” (descriptive, not “normative” here)
· Here: creation of the TV show itself was of public interest, per this court
· (2) If so, plaintiff has burden to prove a probability of prevailing on the cause of action
[bookmark: _Toc342581539]Model Answer: 
In order to prove a claim of defamation, MS must show that there was a false, unprivileged statement of fact, to a third person, of and concerning MS, that was defamatory or likely to harm the reputation, with the requisite degree of fault. First, the statement was not fully false because MS was in fact in jail for securities fraud in connection with insider trading. However, there is no proof that MS ran over and killed the executive, so she might not be able to meet this element since there is no proof that this statement is either true or false. Second, it was made to a third person because it is included in the show script, thus it will be disseminated and subsequently shown. Third, in order to meet the “of and concerning” element, MS must show that a reasonable person would identify the fictional character as a real life MS by clear and convincing evidence. Here, this factor may be met because MS wrote about cooking and decoration and other life style topics. This is similar to the Marta Stuart fictional character because the character is a former lifestyle coach turned to the FBI. This element may be met from this evidence. However, Springer provides a pretty high standard, stating the description must be so closely akin to the real person that the reader who knew the real person would have no difficulty linking the two. With this seemingly being a higher burden that from Bindrim, this element may not be met. Fourth, is whether the statement was defamatory or likely to harm MS’s reputation. Here, this element is likely not met because MS had already been in prison and her reputation has already suffered from her own conduct. Thus, merely basing a character on her would not be sufficient to prove harm to MS’s reputation. Next, the requisite degree of fault is dependent upon the type of figure MS is determined to be. Here, it is likely MS is a public figure because she is someone who has general fame and notoriety in the community and has a persuasive involvement in the affairs of her community. For public figures, the degree of fault required is actual malice, meaning MS must prove that there was knowledge of falsity or reckless disregard for the truth or falsity of the statement. Here, they admit that they do not know whether or not MS actually killed or ran over the executive because it was never proven. However, it could be said that by including this in the script, there is a reckless disregard for the truth of falsity of it. Nevertheless, in order to MS to succeed she would need to prove some sort of special harm of economic loss for the sake of damaged. 


[bookmark: _Toc342581540]RIGHTS OF PRIVACY

[bookmark: _Toc342581541]FALSE LIGHT
· Elements:
1) Giving Publicity [not just to a 3rd party, different from defamation]
2) To a false statement [representation or imputation]
3) Of and Concerning Plaintiff
4) Placing in a “False Light,” highly offensive to a reasonable person [harms feelings, not reputation like defamation]
5) Requisite Degree of Fault
6) Resulting Damage
[bookmark: _Toc342581542]CALIFORNIA APPROACH: CAL. CIV. §3344 AND COMMON LAW
[bookmark: _Toc342581543]Solano v. Playgirl
· Facts: Playgirl magazine featured a photo of Jose Solano on the cover of an issue. Court held putting him on the cover of the magazine with “explicit” content was not an invasion of privacy, but Solano alleged using his bare-chested photo along with “suggestive headlines” created a false impression that there would be more nude photos of him inside the magazine
· District Court: S/J to Playgirl b/c Solano failed to prove that Playgirl created a false impression about what readers would see inside and did not prove Playgirl acted knowingly or recklessly—with Acutal Malice
· Solano’s Claims
· False Light privacy and 
· Misappropriation of likeness 
· Under Cal. Civ. Code §3344 
· Common law
· 9th Circuit Holding: reversed S/J because viewed in context, there was a triable issue of fact regarding falsity of the message; reasonably susceptible of “defamatory” meaning. Consider what is insinuated or implied, not just what is said
· Magazine plastic-wrapped on sale, so reader can not know until purchased
· Actual Malice Requirement? Solano must show that Playgirl either “deliberately cast its statements in an equivocal fashion in hope of insinuating a false import to the reader or that it knew or acted in reckless disregard of whether its words would be interpreted by the average reader as false statements of fact [no “ill will”]
· Evidence that suggested Playgirl acted with actual malice: some editorial staff testified there was discussion about implications of the use, but that the editors decided to “sex up” the issue and published the misleading cover anyway = genuine issue of material fact
· Misappropriation Claim: Use of identity on or in products (CC §3344) or :to the defendant’s advantage (CL)
· Defense Playgirl asserted: “Public Affairs” (CC 3344) or “Public Interest” (CL)
· Here, newsworthiness privilege does not apply where use is in a knowingly false manner to increase sales of publication, so there was a genuine issue as to newsworthiness defense too
· Little to no 1st Amend. protection for “knowingly false speech”
[bookmark: _Toc342581544]Seale v. Gramercy Pictures
· Facts: Unauthorized docudrama about Black Panthers featuring character Bobby Seale, Seale sued for false light invasion of privacy, right of publicity, and Lanham Act 43(a) claiming there were inaccuracies
· Holding: Judgment for Defendant b/c no indication of actual malice, Seale was a public figure (actual malice required for public figures) and writers did extensive research, even if not 100% correct
[bookmark: _Toc342581545]Jews for Jesus v. Rapp
· Facts: Stepson implied in a newsletter that his stepmom (Rapp) who was jewish, had accepted Christian beliefs for “Jews for Jesus.” Sued in Florida for defamation, false light, IIED
· Lower Court: Dismissed
· Appellate Court: No defamation or IIED; possibly false light because certified question to Florida Supreme Court whether FL recognized the tort
· FL does not recognize false light because:
· Duplicative of Defamation: especially defamation by implication, where literally true statements are conveyed in a way that creates a false impression
· While defamation and FL protect different interests (harm to reputation v. highly offensive) the torts usually overlap & “highly offensive” standard is vague, possibly creates 1st Amendment issues
· Lacks 1st Amendment protections, privileges, limitations applicable to defamation
· It should be developed legislatively, not by the courts (deference)
[bookmark: _Toc342581546]NEW YORK APPROACH: STAUTORY RIGHT, BUT NO COMMON LAW
· NY passed first appropriation privacy statute after Robertson Case (flour ad); no common law right of privacy in NY
· NY Civ. Rights Law §51 (see appendix)
· Limited to use of “name, portrait, picture or voice” for advertising & purposes of trade
· Commercial, but “newsworthy” publications are not “for purposes of trade”
· No other (CL) rights of privacy recognized in NY, although many deicisons had assumed there were CL rights of privacy in NY until Arrington case)
· Exceptions to NY Rule
· Incidental Use (advertising for permitted use)
· Newsworthy Use
· BUT—not if… 
· an advertisement in disguise 
· no real relationship between the name/image used and the newsworthy topic
· Falsity: previously thought would defeat a “newsworthy” defense, if with requisite fault BUT that was rejected in Messenger (below)
· But if work “substantially fictional” and held out as true, not newsworthy (Spahn)
[bookmark: _Toc342581547]Messenger v. Gruner + Jahr Publishing
· Facts: Teen model had pictures taken and never got consent from her parents. The pictures were used in an article saying that she had lewd sex with 2 men and the article talked about how to avoid situations like that. P claimed picture next to article invaded her privacy
· Issue: Is a use of a photo to illustrate a newsworthy article a use “for purposes of trade” that violates NY Civ. Rts. §50-51, where used in a “substantially fictionalized way”?
· Are there limitations? (Ct. did not reach)
· The article was “newsworthy”
· Newsworthy should be broadly construed, this was a matter of public interest
· “Informative and educational” about teen sex, alcohol abuse and pregnancy
· It did NOT matter that a publisher uses a photo to illustrate an article, but mainly to increase circulation of profits because still not a use “for purposes of trade”
· Distinguished from precedent Spahn and Binns: invented biographies, so “infected with fiction, dramatization and embellishment” that they can not be found “newsworthy”
· Spahn and Binns: Impact of NY “Newsworthiness” Exception: Binns (early docudrama actionable) and Spahn (unauthorized bio with many fictional/false portrayals “substantially fictitious biography” was actionable
· Finger, Arrington, Murray: Majority here tried to preserve Spihn/Binns: “an article may be so infected with fiction, dramatization and embellishment” that is can not said to be “newsworthy”
· Was there a “real relationship” between the article and the photo?
· Majority: yes
· Dissent: might distinguish precedents, in his view, the issue in those cases was only whether there was a “reasonable relationship” between the photos and articles
· The use of photos in the Finger line of cases did not state or imply the subject of the photo was referenced in the article
· Here, the article implied that the person in the photo was actually the person being discussed
· Unsettled Issue: Fictional works that are NOT held out as true and not about “newsworthy” topics
[bookmark: _Toc342581548]Model Answer: 
The elements of false light are: (1) giving publicity; to a (2) false statement; (3) of and concerning plaintiff; (4) that are highly offensive to a reasonable person; (5) requisite of fault; and (6) damage. Most of the analysis is similar to defamation except offensiveness and damage. While defamation protects one’s reputation, false light protects one’s feelings. 

[bookmark: _Toc342581549]PUBLIC DISCLOSURE OF PRIVATE FACTS
· ELEMENTS
1) Disclosure to the public
2) Of private facts (facts about private life, not already publicly known)
3) Highly offensive to a reasonable person
4) Not of Legitimate Public Concern
5) Resulting Damage (mental distress, injury to reputation)
· Truth is NOT a defense!
· NEWSWORTHINESS/ MATTER OF LEGITIMATE PUBLIC INTEREST
· Newsworthiness has both descriptive and normative meaning
· Generally, deferential to publishers—not just “news”
· If some reasonable members of the community could entertain a legitimate interest in it (Shulman)
· Prior California Cases balance (1) social value of facts published; (2) depth of intrusion; (3) extent of voluntary public notoriety
· As to details of published facts: focus on (1) relevance of the facts to newsworthy subject matter and (2) reasonable proportion between the events of public interest and the private facts disclosed
· Especially for INVOLUNTARY public figure, should be “logical nexus,” “substantial relevance” and “intrusion not greatly disproportionate to relevance”
[bookmark: _Toc342581550]Schulman v. Group W Productions, Inc. 
· Facts: Family was in car accident, mother was trapped underneath car, helicopter had a camera man, which taped and recorded the nurse getting the mother out from under the car. The mother was delirious and said “I want to die.” Shulman sued for intrusion and publication of private facts. 
· Lower Court S/J to D and dismissed all S claims b/c “public interest”
· Appellate Court: Reversed
· Disclosure: issues of offensiveness/newsworthiness
· Intrusion: possible expectation of privacy in helicopter, lower court should have balanced
· California Supreme Court: 
· Intrusion: affirmed App Ct —need to balance expectation of privacy with speech/press rights
· Public Disclosure: disclosure of truthful, newsworthy material not actionable
· Here, the accident and the medical and rescue response were “public affairs”
· How far can the press go? Should a court balance privacy and press interests, if an involuntary public figure?
· Determining whether particular material is “newsworthy” involves a “normative” assessment of the social value of the material
· Factors: (1) degree of intrusion; (2) extent of role in public events (voluntary/involuntary; public notoriety) 
· The degree of the material disclosed should have a “logical nexus” with the matter of public interest—“Substantial Relevance” + Not Disproportionately Intrusive to the Relevance
· Rule: For an involuntary figure, there must be a logical nexus, substantial relevance, and intrusiveness not greatly disproportionate to relevance
· Was the broadcast a matter of “legitimate public interest”?
· Yes, as to the accident, and the challenges facing the emergency crews—so even Ruth’s words were relevant & including Ruth’s words was not disproportionate
· Was it necessary to show Ms. Schulman in the helicopter to convey the story?
· No, but “necessity” is not the standard, SUBSTANTIAL RELEVANCE is the standard
· Hypo: What if the show had found Ruth had given birth to Wayne out of wedlock & included that in the story?
· No logical nexus to the newsworthy story
· Hypo: What if it had included some footage where Ruth’s blouse had been removed to facilitate treatment?
· If represented Ruth, argue it was disproportionate, “lurid and sensational”
· Holding: Newsworthy as a matter of law, not “morbid/sensational prying into personal lives for its own sake”
[bookmark: _Toc342581551]Model Answer: 
The elements of public disclosure are (1) disclosure to the public, (2) of private facts, (3) highly offensive to a reasonable person, (4) not of legitimate public concern, and (5) damages. Here, the disclosure has not been made to the public yet because the show has not aired. Thus, we would have to wait until the show is aired to worry about a public disclosure claim. To be preemptive, I will address the rest of the elements. There is an issue as to whether the facts were actually private because Geoff says he privately smoked a joint with George. On the other hand, it is fairly common knowledge that the Beatles and their group did drugs. Next, we must determine if this is a legitimate public concern. The standard for whether it is a legitimate public concern is deferential to defendant (Schulman). Here, the drug use of the Beatles is fairly of public concern because of the wide popularity and the community the Beatles foster to. Finally, damages are met. 

[bookmark: _Toc342581552]INTRUSION OF PRIVATE AFFAIRS: CALIFORNIA ONLY
· ELEMENTS
1) Unauthorized Intentional Intrusion into Seclusion
a. Reasonable Expectation of Privacy: actual subjective AND objectively reasonable expectation of seclusion or solitude in the place, conversation or data source [usually as to a private matter]
i. Does not require absolute/complete privacy in “relative seclusion”
ii. Normally conduct not in public place
iii. Fact that one person observes does not mean there is no expectation of privacy v. broader dissemination
1. Limited or Relative Privacy: Evaluate:
a. (1) Who could have observed; (2) identity of alleged intruder; (3) nature/means of intrusion
i. Ex: worker may have reasonable expectation v. stranger (journalist), even though would not have v. employer/coworkers
ii. Fact that it might not be intrusion to listen to or observe conduct does not mean it is okay to covertly videotape
2) Highly Offensive to Reasonable Person
a. All circumstances: degree, setting, motives
b. Offensiveness: may depend on social norms, might be justified by newsgathering motive
3) Causing anguish/suffering
[bookmark: _Toc342581553]Medical Management Consultants v. ABC
· Facts: Undercover reporter from ABC got a job as a “telepsychic” with PMG, which also employed Plaintiff; while R worked in LA office, wore a hidden camera and covertly videotaped conversations; reporter want to expose overwork in labs conducting pap smear tests and the potential issue of false test results
· Lower Court: S/J to ABC
· Appellate Court: applied Arizona law, which did not previously address an intrusion claim, so Fed. Ct predicted AZ would follow the restatement regarding intrusion claims
· What evidence showed lack of subjective expectation of privacy here?
· He invited them into the offices, which were semi-public, and took them on a tour, but did not let them in his private office (where he may have had an expectation of privacy)
· The conversation did not discuss personal, private matters, just company business
· Corporations do not have a personal right of privacy
· What about the secret videotaping?
· In CA: need both parties consent
· In AZ: either party can record, so AZ would not likely find privacy violation
· Even if they did, Court says that would only apply to “information private and personal to the declarant” (Sanders/Shulman)
· Here, not internal but external communications—businessmen to potential customers; also private recording of a business not “highly offensive” b/c this was an issue of public concern
· Holding: “In an office or other workplace to which the general public does not have unfettered access, employees may enjoy a limited, but legitimate, expectation that their conversations and other interactions will not be secretly videotaped by undercover TV reporters, even though those conversations may not have been completely private from the participant’s coworkers”

[bookmark: _Toc342581554]COMMERCIAL APPROPRIATION OF NAME OR LIKENESS: CALIFORNIA ONLY
· ELEMENTS: Cal. Civ Code §3344
1) Use of name or image
2) In an identifiable manner
3) To benefit the wrongdoer 
a. Most, but not all, cases/some statutes limit to “commercial” benefit, i.e. use for “purposes of trade” or advertising
4) Without consent
5) Which causes injury to self-esteem/dignity
· DEFENSE
· First Amendment defense if publication if in the public interest-- broadly interpreted 
· §3344(d): For purposes of this section, the use of a name, voice, signature, photo, or likeness in connection with any news, public affairs, or sports broadcast or account, or any political campaign shall not constitute a use for which consent is required under 3344(a)
· Public Interest: publication of matters in the “public interest” are generally not actionable at common law
· Not limited to current events, construed very broadly
· i.e. People who by their accomplishments or mode of living create attention to their activities
[bookmark: _Toc342581555]Dora v. Frontline Video
· Facts: D produced an unauthorized documentary about surfing that included his photo and interviews, Dora was a famous but reclusive surfer, Dora sued for appropriation of his name/likeness for defendant’s advantage, Dora claimed injury to his feelings (more of an appropriation privacy claim), right of publicity addresses commercial value
· Holding: Defendant won because surfing is a matter of public concern because it has created a lifestyle that influences speech, behavior, dress and entertainment
· Even though Dora sought out privacy, this did not limit use of his likeness because “someone who becomes a ‘public personage’ (especially through their own activities) loses privacy rights and no privacy in that which is already public”
· The CA statute has express carve outs for “public affairs” and news and sports accounts. The court found that “public affairs” is broader than news, and a film about surfing is a matter of “public affairs”
· Public Disclosure Claim: Failed b/c “newsworthiness” test does not apply to appropriation
· Even if it did, this would qualify as newsworthy b/c (1) public interest in the documentary subject gives it social value; (2) not a very deep intrusion; (3) he voluntarily became a well-known surfer
[bookmark: _Toc342581556]Model Answer: 
The elements of commercial appropriation are: (1) use of name or image (2) in an identifiable manner (3) to benefit the wrongdoer [most cases and statutes limit this to a ‘commercial benefit] (4) lack of consent; (5) and injury to self-esteem and/ or dignity. 
· Defense: First Amendment defense if publication is in the public interest, which is broadly interpreted. 

[bookmark: _Toc342581557]RIGHT OF PUBLICITY

· State right, varies by states and not recognized by all states, elements much like appropriation privacy; protects proprietary/commercial interests, not feelings
· Split Re: whether only celebrities have a right of publicity
· Majority (California) says anyone has a right of publicity, though the value will be smaller for private person
· Rationales
· Economic Theories
· Utilitarian/Incentive: Reward
· Economic Efficiency 
· Deception/ Consumer Protection
· Natural Rights Theories
· Fairness/ General “Natural Right”
· Labor Theory
· Unjust enrichment
· Personality theory—dignatory interests/emotional harm
[bookmark: _Toc342581558]CALIFORNIA
· Common Law [not descendible] 
1) Use of plaintiff’s identity 
· Fictional character associated w/ particular actor: “inextricably identified”: McFarland: name of a character played might be use of identity of actor is actor is “inextricably identified” with the character
2) Appropriation of name or likeness (or identity) to defendant’s advantage—commercially or otherwise
3) Lack of Consent
4) Resulting Injury
· Cal. Civil Code §3344 (statutory right of appropriation privacy/ publicity for living persons)
· Subject Matter (Living People): name/voice/signature/photograph/likeness
· Prohibited Uses: knowing use (1) on or in products, merch., or goods; (2) for purposes of advertising, selling or soliciting purchased of products, merch., goods, services
· Remedies: damages/statutory minimum damages, profits attributable to the use, punitive damages, attorneys fees and costs
· Exclusions: several to protect certain employers/publishers/distributors
· Main Exclusion: use in connection with “news, public affairs, or sports broadcast/account”
· First Amendment may also limit application to speech works 
· Cal. Civil Code §3344.1 (statutory right of publicity for “deceased personalities”)
· 3344.1(a)(2): broad exclusion

[bookmark: _Toc342581559]Hebrew University v. General Motors
· Facts: University claimed it owned Albert Einstein’s publicity rights b/c his will provided that his “property: went into a trust for his secretary and step-daughter for their lives, then to Hebrew University. Court assumed it here, his “intent” when interpreting the will. Choice of Law: New Jersey b/c that was where Einstein was domiciled at death, and that’s the California rule for “personal property”
· Cal. Civ. Code §3344.1: California deceased personality right endures 70 years after death
· Did not apply here b/c NJ did not have statute, just common law right; NJ federal cases confirmed the right and post-mortem right, but not the term
· Court held NJ= 50 years b/c roots are in privacy rights which do not survive death at all, Rst. 3rd Unfair Competition: interests that justify the right of publicity become “attenuated” after death [esp. if protects “dignity” as claimed by P]; incentive value may be marginal; most states protect for 50 years or less; tension with freedom of expression suggests it should be limited
· California reads the Cal. statute narrowly, only applying it to CA domiciliaries
· Cal. Civ. Code §3344.1(n)
[bookmark: _Toc342581560]Polydorous v. 20th Century Fox
· Facts: Sandlot, P was childhood friend of author/director. Claimed appropriation privacy, right of publicity, negligence because he claimed Squintz character based on P. 
· Holding: S/J for Fox, affirmed on appeal b/c “need a ‘direct connection’ between the use of the name or likeness and ‘commercial purpose’”
· No identification of P in this clearly fictional work; First Amendment protection on these claims, advertising of the character was an incidental use protected by First Amendment
· Best practice: Seek clearances
[bookmark: _Toc342581561]NEW YORK
· Civil Rights Law §50-51: limited to use of “name, portrait, picture or voice” for advertising & purposes of trade
· No common law right of publicity recognized in NY
· Protects only living persons, no descendible right in NY law
· Exceptions
· Incidental Use—advertising for permitted use
· Newsworthy Use
· Broadly construed
· But not if:
· advertising in disguise
· No real relationship between name/image used and the newsworthy topic
· Falsity—does not eliminate newsworthy defense
· But if work “substantially fictional” and held out as true, not newsworthy
[bookmark: _Toc342581562]White v. Samsung
· Expanding Subject Matter of Common Law Right/ Conflict with Copyright
· Facts: Vanna White as a robot. Court held this did not violate §3344 because it was not a “likeness” 
· BUT Common Law protects “identity” even by provoking it and recognized “other likeness” appropriation in right of publicity
· Holding: Court felt this was not a likeness—just a robot—does not meet “likeness” element under 3344, but court erred in rejected C/L right of publicity claim. Court recognized “other likeness” appropriation, where “evoking” identity is sufficient, right of publicity does not requires that appropriations of identiy be accomplished through a particular means to be actionable
· Doesn’t matter HOW the D had appropriated P’s identity, but only whether D has done so
· Here, it’s a robot that looks exactly like Vanna White
· Dissent: no CA precedent on point, all are limited to name/likeness, majority confusing identity with a “role” played, issues for copyright owner in the program containing the role, fed. precedents all “affirmatively represented” that the plaintiff was the person in the ad/product
· Scope of Subject Matter (varies by state)
· Typically name, photo, likeness
· Expansion to signature, voice, lookalikes, and sounalikes [Waits/ Midler]
· Greater expansion—any indicia of identity, “persona”
· The more famous a person is, the easier to evoke their identity. If only name/likeness or some limited list of identifying features could be protected, a “clever advertiser” would find a way to use identity without consent
· Vanna White—anything that invokes the persona or image of Vanna White
· Motschenbacher, Carson, Wendt (Cheers Bar Case)
· Performers Style?
[bookmark: _Toc342581563]PREEMPTION 
[bookmark: _Toc342581564]Wendt v. Host Intl
· Facts: Two loose robot portrayals of characters from Cheers were made to sit at airport bars. Bar got licenses for the use of their likeness from Paramount, but the actors themselves sued for right of publicity. The robots did not look or sound like the actors, but the idea was similar. 
· District Court: S/J for defendants
· 9th Circuit: trial required to determine if “Cheers Bar” robots violated the “Cheers” actors right of publicity
· Rule: Federal Preemption by Copyright Law §301
· Express preemption (1) copyrightable subject matter + (2) right “equivalent” to copyright
· Copyrightable Work: Here, derivative work
· Vanna White case exploded the right of publicity to cover “anything that brings the celebrity to mind” 
· Hard to recreate a character without bringing to mind the actor who portrayed it
[bookmark: _Toc342581565]Ray v. ESPN

[bookmark: _Toc342581566]CONFLICT WITH FIRST AMENDMENT
[bookmark: _Toc342581567]Guglielmi v. Spelling-Goldberry Productions
· Facts: involved fictional work about Robert Valentino, who was deal, so family brought suit for name/likeness under right of publicity claim
· Holding: Court said we do not have to deal with freedom of speech arguments brought by P in this case b/c at this rime the right of publicity did not survive death in CA
· Plaintiff’s Arguments for No Speech Protection
· (1) Work of Fiction: fiction is protected speech, line between information and entertainment is too elusive, self-realization is also a goal of freedom of expression
· (2) Financial Gain: most speech is for profit, and still protected; if could only use persona when “necessary” it would involve judges in assessing speech, chilling speech
· (3) Knowing Falsity: Actual Malice—should lose speech protection, like in defamation: when held out as fiction, there is no false statement of fact; all fiction is false, yet still important in expression, so defamation distinction does not apply
· Must balance the interests: free expression wins (incidental advertising also cool)
· Rejects Binns/Spahn cases
[bookmark: _Toc342581568](1) Ad Hoc Balancing Test
Cardtoons

[bookmark: _Toc342581569](2) Categorical Balancing Test
· Merchandise v. News/Expressive/Editorial Work
· Spectrum of Types of Uses of Identity/Persona
· Advertising/Commercial Products: Limited 1st Amend. protection for “commercial speech”
· Usually actionable, even if informative (Alcindor—Kareem Abdul Jabaar)
· NOT actionable if “incidental” to a first amendment protected use (Gugliemi) (Namath, Montana—posters promoting newspapers)
· What constitutes a commercial product is debatable…
· Which are speech?
· Are they commercial speech?
· Core Right of Publicity Action: ADVERTISING
· Lower level of protection from regulation, but still has some protection (speech protection probably will not insulate “core” right of publicity uses from right of publicity actions—advertising, celebrity memorabilia)
· Definition is unsettled, but beyond pure advertising
· Expression solely related to the economic interests of the speaker—primary message is “BUY”/ proposes a commercial transaction, advertising
· Mixed Speech: go to primary purpose test
· News/Information—strongest 1st Amend. protection, usually no right of publicity/ commercial appropriation violation
· News= broadly defined
· Some editorial material may be enough
· BUT NOT: (1) false statements of fact w/ fault (Eastwood, Hoffman) OR (2) appropriation of performance, “entire act” (Zachini)
· Stories/Fiction & Entertainment: usually not violation of right of publicity, even if fictional (Polydoros)
· If permeated with falsity, but held out as true, might be actionable (Spahn)
· But see Tyne v. Time-Warner (Perfect Storm Case)
· Imitative Performances
· If purely imitative, probably actionable (Presley v. Russen)
· If part of informative/expressive work, probably not actionable (Joplin)
· Art
· In the past, courts not receptive to first amendment protection re: photo/art reproductions unless there is sufficient connection to matters of public interest/news
· Treated as “products” or “merchandise”
· Statutes sometimes expressly permit use of persona in “single original works of fine art”
· But 1st Amend protects non-informational speech (Burstyn v. Wilson; Guglielmi)
· CA: Art is protected speech, applied transformative use test (Saderup)

[bookmark: _Toc342581570](3) Transformativeness Test
[bookmark: _Toc342581571]Comedy III Productions, Inc. v. Saderup
· Facts: 

[bookmark: _Toc342581572](4) Primary Purpose Test
Doe v. McFarlane

[bookmark: _Toc342581573](5) Reasonable Relationship Test
Rogers v. Grimaldi

[bookmark: _Toc342581574]In re NCAA Student-Athlete Name & Likeness Licensing Litigation v. EA
[bookmark: _Toc342581575]Greene v. Paramount Pictures
[bookmark: _Toc342581576]Sarver v. Chartier

TYNE v. TIME-WARNER
This case involved claims by the surviving spouses and children of two individuals who were dramatically depicted in the film “The Perfect Storm.”   The claims were for misappropriation of the persona of both the decedents and the plaintiffs in violation of Florida’s statutory right of publicity statute, and false light and public disclosure of private facts privacy violations. 
 
The district court granted summary judgment to the defendants on all claims.  204 F.Supp.2d 1338 (M.D. Fla., 2002).  The children could not assert a false light claim as to the portrayals of their deceased parents.  They themselves were not depicted in a false light because the portrayals were essentially accurate.  The public disclosure claims by the spouses were not actionable because a portrayal must be factual and true to violate this type of right.  As to the appropriation/right of publicity claims, the district court held that use in the film was not a use “for purposes of trade or for any commercial or advertising purpose” that would be actionable under the statute.  In addition, the court found that the film is entitled to First Amendment protection, rejecting the plaintiff’s argument that, because the story was fictionalized and allegedly held out as truthful, First Amendment protection was lost.
 
The plaintiffs appealed, arguing the lower court misinterpreted the Florida right of publicity statute and erred in finding that the children could not assert a “relational” privacy claim as to the portrayal of their deceased fathers.  The 11th Circuit rejected the relational right of privacy claim, although it did suggest that a portrayal might be sufficiently egregious to merit such a claim, however not from simply an inaccurate or fictionalized portrayal.  As to the Florida statutory right of publicity claim, the plaintiffs argued that because the statute includes certain express exceptions where the persona is used for a  “bona fide news report or presentation having a current and legitimate public interest and is not used for advertising purposes” and the use of persona in connection with resale of “literary, musical, or artistic productions… where such person has consented to the use of [persona] on or in connection with the initial sale…”, expressive works should be considered within the potential “commercial uses” otherwise prohibited by the statute.  They also argued that a Florida precedent relied on below should not apply because “The Perfect Storm” was “knowingly false,” and, therefore, loses its First Amendment protection.  Finding doubt as to the meaning of the statute, the 11th Circuit certified the following question to the Florida Supreme Court:  “To what extent does Section 540.08 of the Florida Statutes apply to the facts of this case?”  Oral argument before the Florida Supreme Court took place on 2/4/04.  The argument may be viewed at:  http://wfsu.org/gavel2gavel/archives. 
Here is an excerpt from the 11th Cir. decision “conforming” the Fla. Supreme Ct.’s decision (425 F.3d 1363): 
[bookmark: sp_999_1][bookmark: SDU_1]“The Florida Supreme Court has now answered the certified question, see Tyne v. Time Warner Entm't Co., 901 So.2d 802 (Fla.2005), rephrasing the certified question as follows: 
 
Does the phrase “for purposes of trade or for any commercial or advertising purpose” in section 540.08(1), Florida Statutes, include publications which do not directly promote a product or service? 
 
After analyzing the Florida cases interpreting section 540.08, including Loft v. Fuller, 408 So.2d 619 (Fla.Dist.Ct.App.1981), the opinion holds, as follows: 
 
[W]e answer the rephrased certified question in the negative and hold that the term “commercial purpose” as used in section 540.08(1) does not apply to publications, including motion pictures, which do not directly promote a product or service. We approve Loft 's construction of section 540.08. We, however, note that our decision is limited only to answering the rephrased question certified by the Eleventh Circuit. This decision does not foreclose any viable claim that appellants may have under any other statute or under the common law. 
 
Tyne, 901 So.2d at 810. 
 
Because “section 540.08(1) does not apply to publications, including motion pictures, which do not directly promote a product or service,” id., and the motion picture in this case did not directly promote a product or service, plaintiffs' statutory misappropriation claims were properly dismissed.”
 
LANE v. MRA HOLDINGS
Plaintiff was a 17-year old girl who permitted videotaping of her display of her breasts and other sexual behavior in a public place.  The footage was used in video “Girls Gone Wild,” a compilation video featuring young women exposing various body parts.  She sued for violation of rights of publicity and privacy, as well as a fraud claim against the company that made the video. The court rejected privacy and publicity claims, granting summary judgment to the defendants on those claims.  Followed the Dist. Ct. decision in Tyne in rejecting a right of publicity claim.  Nb:  also found that the consent to shoot the film was not voidable on the basis that Lane was a minor.  The fraud claim against the company whose employee filmed the video was not resolved.  Compare, Gritzek v . MRA Holdings, Not Reported in F.Supp.2d, 2002 WL 32107540 (N.D.Fla.) (refusing to dismiss similar claim).
 
 
PARKS v. LAFACE RECORDS
Well-known civil rights figure brought claims for defamation, tortuous interference with business relationship, Lanham Act §43(a), and common law right of publicity against hip hop artist, Outkast, arising from artist’s recording, entitled “Rosa Parks.”  District court granted summary judgment to the defendants.  Here, the court reversed as to the Lanham Act and right of publicity claims. 
 
Re: Lanham Act, the court said that there can be a claim if consumers falsely believed Rosa Parks had sponsored or approved the song, or was “somehow affiliated” with the song or album.  As to an asserted First Amendment defense, the 6th Cir. rejected both a likelihood of confusion approach and an “alternative avenues” test as inadequately protective of freedom of speech.  Instead, it adopted the Rogers v. Grimaldi approach, which looks at “artistic relevance” and whether the use is explicitly misleading.  Finding there to be a genuine issue of material fact whether the use of Parks’ name as the title of the song on the album was “artistically related to the content of the song or whether the use of the name…is nothing more than a misleading advertisement for the sale of the song,” the court reversed the summary judgment on this claim. 
 
As to the right of publicity claim, the court again looked to Grimaldi, which would find an actionable claim if the use of name, etc. is “wholly unrelated” to the content, or if it is simply a “disguised commercial advertisement”.  Finding there to be a genuine issue of material fact as to whether the title is wholly unrelated to the content, the court also reversed the summary judgment on this claim. 
 
The summary judgment for defendant on the defamation claim was affirmed, because the recording was not about Parks in a biographical sense and makes no factual statement about her.  The summary judgment claim for intentional interference with business relationship was also affirmed, since there was no showing that the Outkast record interfered with the authorized Rosa Parks tribute album. 
 
DOE a/k/a TONY TWIST v. TCI CABLEVISION [Predominate Purpose Test]
Claim for defamation and misappropriation of name (later characterized by the Missouri Supreme Court as a right of publicity claim) by former professional hockey player, Anthony (“Tony”) Twist against creators, publishers and marketers of comic book, “Spawn”, and related products, which included a villain character also named Tony Twist.  Lower court dismissed the defamation claim.  Jury awarded $24.5 Million judgment on the appropriation claim, but lower court granted JNOV.  This court reverses both the JNOV and the denial of an injunction and orders new trial.  The creator admitted he was a hockey fan and named some characters after professional hockey players.  Looking primarily to the Restatement (Second) Torts and the Restatement (Third) Unfair Competition, the court said the elements of a right of publicity claim are (1) use of plaintiff’s name as a symbol of his identity, (2) without consent, and (3) with the intent to obtain a commercial advantage.  “Spawn” was not about Twist the hockey player, and the character doesn’t physically resemble the player, but the court found that it was still a use of his identity because of the same name, the “tough-guy” persona, and the creator’s admission  that the player was the basis for the character’s name.  This court also found that the use was with the intent to obtain a commercial advantage, because it was done to attract consumers’ attention to the product, with the intention “to create the impression that Twist was somehow associated with” the comic book, and was marketed to hockey fans.  Next the court addressed the First Amendment defense.  This court rejected both the “relatedness” test and California’s “transformativeness” test as being too protective of expression.  Instead, the court adopted a “predominate use” test advocated by Mark Lee in an article in the Loyola Entertainment Law Review, saying, “If a product is being sold that predominantly exploits the commercial value of an individual’s identity, that product should be held to violate the right of publicity and not be protected by the First Amendment, even if there is some ‘expressive’ content in it that might qualify as ‘speech’ in other circumstances.  If, on the other hand, the predominate purpose of the product is to make an expressive comment on or about a celebrity, the expressive values could be given greater weight…[T]he metaphorical reference to Twist, though a literary device, has very little literary value compared to its commercial value…[T]he use and identity of Twist’s name has become predominantly a ploy to sell comic books and related products rather than an artistic or literary expression, and under these circumstances, free speech must give way to the right of publicity.”  The court acknowledged, but specifically rejected, the very similar California case, Winters v. D.C. Comics.  Still, the court set aside the jury verdict, because the instructions did not make it adequately clear that, for liability, it must be shown that the defendant intended to obtain a commercial advantage, and affirmed the denial of injunctive relief because the proposed injunction was too broad and would have prohibited expressive uses protected by the First Amendment.
[After trial, jury awarded Twist $15 Million judgment; affirmed on appeal, 207 S.W.3d 52 (2006)]
 
ETW v. JIREH PUBLISHING 
Company owning exclusive rights to license professional golfer, Tiger Woods’, rights of publicity and trademark rights sued publisher of sports art commemorating Woods’ 1997 Master’s Tournament victory on a variety of trademark, dilution and unfair competition claims, as well as violation of Woods’ right of publicity.  The artwork portrayed Woods in three poses, Woods’ caddy, and, in the background, several historically famous golfers, and was sold in 250 serigraphs ($700) and 5,000 lithographs ($100).  The district court granted the defendant summary judgment and dismissed the case.  This court affirmed, with one judge dissenting.
 
The court said that, “as a general rule, a person’s image or likeness cannot function as a trademark.”  The court treated the Lanham Act §43(a) claim as equivalent to the right of publicity claim, and focused on the First Amendment defense to such claims.  It found that the prints are not commercial speech and are entitled to full First Amendment protection.  It followed its own recent Parks decision, and stated that the Rogers v. Grimaldi approach is best for balancing free expression against either Lanham Act or right of publicity claims.  Thus, if the work is “related to” the identified person and does not contain “substantial falsification”, it is not actionable.  In deciding where to draw the line between Woods’ rights and the First Amendment, the court agreed with Judge Kosinski’s dissent in White v. Samsung, the Cardtoons decision in the 10th Circuit, the 9th Circuit’s decision in Hoffman, and adopted the California “transformativeness” test from Saderup.  Under all of those approaches, the majority found the artwork here to be protected by the First Amendment. 
 
The dissenting judge would find genuine issues of material fact on the trademark and unfair competition claims, and would grant summary judgment to ETW on the right of publicity claim.  He would have applied a likelihood of confusion analysis on the trademark and unfair competition claims.  As to the right of publicity claim, the dissent would also adopt the Saderup transformativeness test, but, unlike the majority, would find that the artwork here makes no discernable transformative or creative contributions and gains its commercial value “by exploiting the fame and celebrity status that Woods has worked to achieve.”  Therefore, the dissent would find that the art was not protected by the First Amendment. 
 
 
WINTER v. DC COMICS
This case involved claims for defamation, invasion of privacy, misappropriation of the right of publicity and intentional infliction of emotional distress brought by Johnny and Edgar Winter, two contemporary blues musicians, against the publisher of a comic book that included two outlandish, half-man, half-worm characters called the “Autumn Brothers,” who also shared some visible characteristics of the Winters.  There is a long history to the case, but this California Supreme Court decision arose from an appeal of an appellate decision denying summary judgment on the right of publicity claim on the basis that there were triable issues of fact as to whether or not the comic books would be protected under Saderup’s “transformativeness” test.  The court found it “not difficult” to apply the test to these facts.  These were “not just conventional depictions” and contained “expressive content” other than plaintiff’s likenesses.  The comic book images would be “unsatisfactory a a substitute for conventional depictions.”  Although they were distorted “for purposes of lampoon, parody, or caricature,” the court noted that “The distinction between parody and other forms of literary expression is irrelevant to the … transformativeness test.”  Moreover, the apparent fact that the comic book authors made reference to the Winter Brothers in promotion and publicity of the comic books was found to be irrelevant.  As in Saderup, the court cited Justice Bird’s concurrent in Guglielmi for the proposition that, “If the challenged work is transformative, the way it is advertised cannot somehow make it nontransformative.”  The court also advocated speedy resolution of these kinds of cases through summary judgment after comparing the accused work with an actual likeness of the claimant, to avoid a chilling effect. 
 
The court left open for remand the question of whether the advertising constituted a false endorsement.  On remand, the appellate court affirmed the trial court’s judgment that there was no actionable false advertising.  69 USPQ 2d 1289, 2003 WL 22765164 (Cal.App. 2 Dist., 11/24/2003)(not officially published).  There was no actual likeness of the Winter Brothers used in advertising, but only the transformative depictions and their real names.  This fell within the constitutionally protected incidental use limitation on the right of publicity.  Unlike Eastwood, this was clearly a fictional work.  It was not unlawful to point out publicly that the characters were “sort of” the Winter Brothers.  The court cited Guglielmi for the proposition that it would be illogical to permit the use but prohibit advance discussion or promotion of the use.

[bookmark: _Toc342581577]WAIVER OF RIGHTS
· [bookmark: _Toc342581578]Many Ks include language that requires that a person waive or release rights to their image/likeness/name in conjunction with an entertainment medium
· Language: “The rights herein granted to you shall include the right to depict and/or portray me…to such extent and in such manner, either factually or fictionally as you in your discretion and pursuant to any contract with me may determine” 
Kelly v. William Morrow
· Facts: Police officer waiver to be used – issue as to whether he consented to publication of claimed offensive material when he signed personal depiction waiver
· “The rights herein granted to you shall include the right to depict and/or portray me…to such extent and in such manner, either factually or fictionally as you in your discretion and pursuant to any contract with me may determine…”
· Issue 1:  could a work mix fact and fiction (i.e. interpret “or”)—Yes.
· Use of the words “depict” “portray” and “simulate” 
· Issue 2:  Did Kelly consent to be libeled?
· Ambiguous:  Burden on released party to prove—remand (comp. Life Story agmt, Paras. 5 & 6 (Doc. Supp., pp. 817-818) 

[bookmark: _Toc342581579]Bosley v. Wildwett.com

Model Answer: California Common Law
Under C/L right of publicity, MS would have to show that NetLu’s use of MS’s identity, and the appropriation of the name or likeness to the defendant’s advantage, lacked consent and resulted in injury. First, there could be some debate as to whether NetLu actually used her identity. While the name “Marti Stuart” is similar to Martha Stewart, “Marti” is not a common nickname that MS is known by. Moreover, we would need to compare what the two characters look like because case law tells use that the use of a name is not enough, so more evidence of the similarities between the character and MS would have to be shown to prove this element, so likely not met. Second, MS must show that the use of her name and likeness was to NetLu’s advantage either commercially or otherwise. Here, there is no evidence of this element because the show was only shown to a test screening audience, thus it is likely that MS’s likeness has not benefitted NetLu as of yet, so this element is not met. Third, the element of “without consent” is obviously met because it is implied by the fact MS sent a letter claiming a violation of right of publicity, thus, she is not consenting to the use of her name/likeness. Finally, the use of MS’s name and likeness must result in injury. Here, this element is not yet met because MS cannot show that she suffered any kind of economic injury. 

Model Answer Defenses
Four tests have been derived since Zachinni to determine the “balancing” between the right of publicity and the First Amendment: 1) ad hoc balancing test; 2) transformative use test; 3) primary purpose test; 4) Rogers v. Grimaldi test. 
· Under the ad hoc balancing test, the court will balance the D’s first amendment right to free speech against the commercial and proprietary interests of Paul and Ringo. Here, there is first amendment free speech protection because it is a performance/show, which is protected under the first amendment (Zachinni). Conversely, there is a high amount of commercial interest being taken. 
· Under the transformative use test, derived from the first factor of the Copyright fair use defense, courts look to see whether the work is transformative, meaning if it adds new creative expression. 
· Under the predominant purpose test outlined in McFarland, the court determines whether the predominant purpose is to exploit the commercial value of the persona or to make expressive comment about the celebrity.
· Under the Rogers test, the court looks to see whether there is a reasonable relationship between the name used and the content of the art. 

[bookmark: _Toc342581580]COPYRIGHT & IDEA PROTECTION

Copyright protects original works of authorship fixed in a tangible medium of expression
[bookmark: _Toc342581581]Miller v. Universal
· Facts: Non-fiction book written by Miller about a ransom attempt. D later made a TV movie dramatizing the same crime. M claims that the labor of research on factual matters by an author is protected by copyright and therefore, could not be used by D in the TV movie. 
· Holding: Court finds that facts themselves are not copyrightable, only the form of expression that those facts eventually take can by copyrighted
· Book itself is copyrighted,
· Rule: Original means originated with the author, not copied, novelty required
· Copyright does not protect facts, ideas, scene a faire
[bookmark: _Toc342581582]MGM v. Honda
· Facts: Honda made a Super Bowl commercial that allegedly infringed James Bond. Courts are iffy about protecting characters. 
· 9th Circuit: Story Being Told Test
· 2nd Circuit: If a character is “sufficiently well delineated—described in sufficient detail—to constitute expression rather than idea, it is covered by copyright in the work where it is delineated
· Holding: James Bond satisfied both tests b/c a James Bond film is not a JB film without JB, and the commercial evokes the image of JB very well

[bookmark: _Toc342581583]COPYRIGHT INFRINGEMENT
· In order to bring a claim for infringement, P must:
· Ownership of valid copyrightable material
· Copying—use of P’s work, not independent creation
· Direct Evidence: Admission of copying
· Indirect Evidence
· Access (reasonable opportunity to copy) +
· Probative Similarity (similarities that tend to prove copying, rather than independent creation)
· Unlawful Appropriation/ Substantial Similarity
· 9th Circuit: Access + Extrinsic/Intrinsic Substantial Similarity Test
· Similar to Probative + Unlawful
· Inverse Ratio Rule: where strong showing of “access,” less similarity required to prove copying
[bookmark: _Toc342581584]Model Answer for Copyright Infringement:
To bring a copyright infringement action, the plaintiff must show 1) ownership of a valid copyrightable work; 2) copying—use of plaintiff’s creations; and 3) unlawful appropriation and substantial similarity of the work (the 9th Circuit would look at access plus “extrinsic/intrinsic” substantial similarity test). Copyright protects original works of authorship fixed in a tangible medium of expression. Here, the fixation requirement is met because the information was put into a tangible book. Also, books fall under the literary works category of works of authorship, so it is protectable by copyright. While the book itself is protected by copyright, the facts contained in the book are not protectable themselves because facts and ideas are not copyrightable. Only the expression of facts and ideas are protected by copyright. Moreover, in Miller v. Universal, the court held research is not copyrightable and explicitly held that a movie based on a book would not be infringement by taking the facts alone. Here, the show only used the fact that Tupac is alive and well that the author had tirelessly researched. Because research is not copyrightable and there is no showing that the script for the show is “substantially similar” to the book, the author’s claim for copyright infringement fails. 

author will likely not succeed in his copyright infringement claim because the only thing “copied” from the book were the facts that Tupac is alive after getting shot. 

IDEA PROTECTION
Most viable protection: Contract (express or implied in fact) & Confidentiality
· Characteristics Required for Idea Protection
· Concreteness (specificity/details): probably not req. for express k
· NY: probably required for implied k, confidential relationship
· CA: not required for implied k, but req. for confidential relationship
· Confidentiality: probably not required for express k; maybe required for implied contract; required for confidential relationship
[bookmark: _Toc342581585]Express Contract
· ELEMENTS
· May be written or oral, but must have usual K requirements
· Legal Capacity to contract
· Mutual consent on material terms
· Lawful objective
· Sufficient Consideration
· K must be definite as to the material terms
· Intent to be bound at the same time
[bookmark: _Toc342581586]Buchwald v. Paramount Pictures Corp.
· Facts: P wrote script for “It’s a Crude, Crude World,” later changed to “King for a Day” with Eddie Murphy and John Landis in mind. Rejected, but then “Coming to America” came out. Buchwald sued, issue was whether the film was “based upon” Buchwald’s material
· Holding: Court looked at copyright cases; Based Upon: means “inspired by” or using “any material element”—especially where access is so strong—factual nexus between projects; Concluded that D did in fact base on P’s original script, also rejected claim that P copied from old movie

[bookmark: _Toc342581587]Implied in Fact Contract: California
· ELEMENTS:
1) Submission
2) Conditions
3) Knowledge of Conditions 
a. recipient had knowledge/ deemed knowledge of conditions
4) Acceptance of submission w/ knowledge
a. Must have been opportunity to reject submission
b. But if recipient “solicited” the idea, maybe that is enough
c. If “blurted out” before that, no claim
5) Actual Use
6) Value
7) Look at submission (not idea itself) as to the consideration, so novelty not required
a. Novelty not required for express or implied contract (Blaustein), probably required for confidential relationship type claim
[bookmark: _Toc342581588]Desney v. Wilder
· Facts: P phoned D’s office, spoke to secretary, P asked for appointment, secretary asked for the reason, P told story idea. Two days later, P called again with synopsis and secretary insisted she would take it short-hand. O said could only use the story on payment of $ to him. Later, P found that story being use and protested the use. P sued when D refused to pay
· Trial Court: S/J for Wilder
· Here: reversed, court held that orally expressed ideas are free to be used, unless P expressly/implicitly obtained an agreement to be paid for them, such as K. Court distinguishes between implied K’s. Court found that oral submission was equal to written (based on how it happened) and that the series of conversations constitute a single transaction. Remanded for trier of fact to decide how evidence points as to whether D agreed to pay
· Actual Use: compared points of similarity, found some not derived from real events
· Novelty NOT required for express or implied contract (Blaustein); prob. required for confidential relationship type claim
[bookmark: _Toc342581589]Spinner v. ABC
· Facts: Spinner submitted scripts in 1970’s (one called “Lost”) and 90s to ABC; in 2003, Llyod Braun developed idea for “Lost” and quickly created w/ JJ Abrams; some similarities in plot and theme
· Holding: S/J for ABC, affirmed b/c no “actual use” 
· How is “use” proved indirectly? 
· Access and substantial similarity
· Here, very speculative evidence of “access”
· Access: a reasonable opportunity to see or hear the plaintiff’s work
· Corporate Receipt Doctrine: not always access, need a “strong nexus”
· Clear, positive, and uncontradicted evidence of independent creation overcomes inference of copying (use) as a matter of law
· Evidence: sworn statements of creators and contemporaneous correspondence showing process of independent creation
[bookmark: _Toc342581590]Implied in Fact: New York
· ELEMENTS
· Applies normal K requirements 
· Capacity 
· Mutual assent
· Lawful objective
· Sufficient consideration 
· K must be definite as to material terms
· Intent to be bound at the same time
· Concreteness—specificity and details 
· Requires “Novelty” either for a “property” type claim or evidence of “value” (consideration) in a contract-based claim
· Not clear if novelty to defendant or novel as to the world is required
· The idea, rather than the service of disclosing the idea, is the “consideration”
· Novelty is uniqueness, not previously known
· No property “misappropriation” claim unless there is a fiduciary or contractual relationship
· Differences from California 
· NY appears to require definiteness as to the price term, unless defined by industry custom
· CA: industry custom must be shown, CA law says you do not have to pay until you actually use the work
· Novelty as to the recipient is required, although not entirely settled on what that entails
· Probably b/c idea, rather than the service of disclosing the idea, is the “consideration”
· NY requires “value” and not “novelty” when there is an express agreement to pay, even after submission
· Express contract implies value (Nadel)
· Novelty: uniqueness, not previously known
· New York: disagreement between federal and state decisions about what type of novelty is required, 
· Presumably state law controls!
· Federal Courts: novelty as to the RECIPIENT required for express contract, but not if express promise after submission OR implied contract, confidential relationship
· State Courts: probably require general novelty (novel to the public, not just recipient) for any contract claim, unless there is an express agreement to pay after receipt
· Misappropriation: general novelty as to the public + special relationship
[bookmark: _Toc342581591]Lapine v. Seinfeld
[bookmark: _Toc342581592]Misappropriation of Property 
· Facts: P submitted book proposal about “sneaking” healthy foods into kid’s recipes, was rejected. Later, D created/published cookbook involving ways of “sneaking” healthy foods into recipes for kids
· Copyright Claim: S/J for D b/c not “substantially similar,” different “total concept and feel”
· State Court Claim: Lapine sued Harper Collins for breach of implied contract to pay for idea, “misappropriation” of idea. Implied in fact contract in NY same elements as express contract, but shown by conduct
· Must be “reasonably certain” in its material terms
· Here, no assertions of conduct showing assent, particularly no price
· Misappropriation Claim: must be proof of a “legal relationship” like fiduciary or contract, mere “use” is not enough (preempted)
· Also dismissed for lack of novelty b/c hiding healthy foods in foods kids like to eat is not new
· “Stringent Test” for novelty
· Defamation Claim: thrown out b/c Jerry Seinfeld was obviously joking on the Letterman show, called a lot of people Wackos, rhetorical hyperboles, no one would assume he meant to call her crazy
[bookmark: _Toc342581593]Murray v. NBC
· Facts: Murray worked for NBC, submitted a proposal for a show in 1980: typical family comedy, but starring a middle-class African American dad. NBC rejected, but in 1984 presented “The Cosby Show”; Murray sued for civil rights violations, misappropriation, breach of implied contract
· District Court: S/J for NBC
· Here: Affirmed
· “To support any kind of claim for theft of an idea, it has to be “novel” (unique, inventive). This was a mere combination of pre-existing ideas. Can not support any type of claim, including one for breach of confidence
· Dissent: there was evidence of novelty in contract language/testimony, so should have had trial on facts, not S/J
[bookmark: _Toc342581594]Confidential Relationship [Distinguish between “breach of confidence” which is a contract claim]
· ELEMENTS
· Idea—not necessarily copyrightable
· Offered in confidence
· Voluntarily Received in confidence with understanding not to be disclosed to others
· Confidential Relationship = breach of fiduciary duty (partners, principal/agent)
· Contract of Confidentiality
· Similar requirements to other contracts but ALSO
· Confidentiality must be made clear BEFORE submission (Faris)
[bookmark: _Toc342581595]Faris v. Enberg
· Facts: Faris submitted an idea for a sports quiz show to Enberg, a sports TV announcer, wanted Enberg to partner on the show and be the M.C. While Faris may have expected Enberg to keep the show idea confidential, he did not tell Enberg to keep it confidential. Later KTTV put on a similar quiz show. Faris alleged breach of a “fiduciary obligation”
· Holding: Mere submission of an idea does not create a confidential relationship, must either be an agreement (communication of confidentiality BEFORE disclosure) or other evidence of a confidential relationship
· Maybe “novelty” and “elaboration” will imply confidentialty
· Rule: Just submitting an idea to someone does not establish a fiduciary duty or confidential relationship, must be disclosed in ADVANCE
· An implied contract to keep things confidential, but it must be disclosed first that the information is meant to be confidential
Types of Use Triggering Obligation to Pay
1) Difficult to prove, especially if novelty/concreteness not present
2) Implied Contract: Actual Use
3) Substantial Use (Substantial Similarity)
a. Some scholars argue it is required, other say not required, some cases do not seem to require
4) Express Contract: possibly only “use of material element” or “inspiration” (Buchwald)—but depends on the language of the contract, intent of the parties, close “nexus” between the 2 projects
[bookmark: _Toc342581596]Preemption of Idea Protection Claims by Federal Law
· Express Preemption: Copyright §301
· Copyrightable subject matter and right to “equivalent” copyright
· Preemption of Idea Protection Implied Contract Claim
[bookmark: _Toc342581597]Shelby v. New Line
· Dealt w/ express preemption
· Ideas are within subject matter of copyright for preemption purposed, but not protected by copyright
· Contracts are sometimes not “equivalent” to a right of copyright
· But if contract only protects or creates a right within a bundle of copyright rights, then it is “equivalent” to copyright (not extra element)
[bookmark: _Toc342581598]Montz v. Pilgrim
· Facts: Montz created Ghost Hunters, submitted to lots of producers/networks, included both written and some video materials. No one was interested. Three years later, Pilgrim produced Ghost Hunters from NBC. Montz sued for copyright infringement, breach of implied contract
· District Court: dismissed contract claim b/c preempted
· 9th Circuit: affirmed, focused on the alleged agreement not to exploit without Montz’c consent; equivalent to copyright. 9th Circuit agreed to hear en banc
· Implies that if ideas not “fixed,” not within subject matter of copyright (so not expressly preempted)
· If the submitted material is fixed, breach of agreement and breach of confidence claims are not equivalent to copyright (so no express preemption)
· Focus: agreements bind specific parties, not the public, so qualitatively different from copyright
· Downplays the dissent distinction where assertion if that Def. does not have the right to use the material
· Dissent: An implied promise not to use is equivalent to a copyright right
· Different from situation where merely an obligation to pay for use is alleged
· The right to control material is what copyright is all about
· Distinguish from Grosso
· Implied preemption is inconsistent with Congress objectives
· Breach of confidence claim also preempted b/c it still asserts rights protected by copyright—right against unauthorized disclosure
Model Answer Express Oral Contract
Although ideas are not protected by copyright, ideas may be protected through express contract, implied-in-fact contract or breach of confidential relationship. These causes of action require “concreteness” and “confidentiality” as to the idea, but vary in regards to the state. 
· An express contract must meet the usual contract requirements—legal capacity to contract, mutual consent to material terms, a lawful objective, sufficient consideration, and intent to be bound. Here, we must determine if a valid oral contract has formed. First, it appears that both parties were drinking at the time this discussion took place, a common occurrence in the entertainment industry, however, this industry custom may impact the parties “capacity” to enter into the contract. Further, there is no evidence material terms discussed, such as compensation, therefore, there is no mutual assent. This is a huge bonus for us because if an express oral contract was formed, then S could sue for breach even if we used a “material element” of his pitch (Buchwald). Finally, copyright does not protect scenes-a-faire, which are common scenes of characters within a medium. 
· An express contract requires legal capacity, mutual assent, lawful objective, sufficient consideration, and intent to be bound. Here, they likely did not form an express oral contract. First, Leo is a minor and as such does not have legal capacity to enter into a contract. Second, mutual assent is questionable because Lew said nothing when Geoff asserted the conditions to his submitting of the idea. However, nodding and smiling may be enough to show the parties agree, so mutual assent may be present. Finally, consideration requirements differ between CA and NY. Under California law, the submission or the idea is sufficient consideration. Conversely, under New York law, the idea must be novel. This would be arguable and possible a losing claim for Geoff, particularly under NY law. 
Model Answer Implied Contract
The elements of an implied in fact contract: (1) the submission of an idea, (2) subject to conditions, (3) recipient had knowledge of the conditions, (4) acceptance of submission, (5) actual use, and (6) value. (Desney). Here, there was a submission of an idea because Geoff told Leo about the show idea, thus the first element is met. Second, the submission was subject to conditions, evident by Geoff’s statement “you have to keep it to yourself and you cannot get into it without involving me.” This is a signal that Geoff wanted to keep the idea confidential. The third element is obviously met because Leo was listening to Geoff when he said the aforementioned statement. Next, an acceptance does not have to be express and allowing a person to disclose their idea constitutes an acceptance. The main issue here is actual use because George purportedly had been developing the project for many years. It is imperative we find out if this is true.  
Model Answer Confidential Relationship
An idea may be protected by a confidential relationship if the elements are met. The elements for a confidential relationship are (1) an idea, (2) offered in confidence, (3) voluntarily received with the understanding it is not to be disclosed. Here, there does not seem to be a confidential relationship because the two are just friends and neither owes a fiduciary relationship to each other.
Model Answer Copyright Preemption
The cause of action under idea protection may be expressly preempted by the federal Copyright Act if they pertain to copyrightable subject matter and deal with rights equivalent to those in copyright. However, under Montz, courts will not find preemption for contract claims because they bind specific parties contract to the copyright, which binds the public in general. 
[bookmark: _Toc342581599]
[bookmark: _Toc342581600]ENTERTAINMENT MEDIA APPLICATIONS OF TRADEMARKS & UNFAIR COMPEITION LAW

· Covered by common law, state statute, and Lanham Act (federal law)
· Protected with or without registration (but registration has advantages)
· Unfair Competition 
· Historically: Palming Off/ Passing Off
· Modern: Deception/ Likelihood of Confusion
· Modern: Trade Secrets, “Misappropriation,” Dilution 
[bookmark: _Toc342581601]TRADEMARK INFRINGEMENT
· ELEMENTS
· Valid, protectable “mark”
· Any word, symbol, device (even a fragrance or a sound, if used to distinguish source)
· Valid= used as trademark, not just to name or describe the product
· Protectable= distinctive
· Ownership by Plaintiff
· Likelihood of confusion
· Usually “forward” (well-known senior user), sometimes “reverse” (lesser known senior user/well-known junior user)
· Likelihood of Confusion
· Normal “Forward” Confusion (like palming-off/passing off)
· Public will be confused that junior (later) user’s work comes from the senior user; the junior user is deceiving the consumer and taking advantage of the senior user’s good will
· Reverse Confusion (Dreamwerks)
· Junior user is usually a more powerful company, senior user not as well-known
· Junior user is not trying to “palm off” its products as those of the senior user—but can still harm the senior user
· Consumers doing business with the senior user might think that they’re dealing with the bigger junior user, might be unhappy to be confused
· Devalues the senior users “good will;” might foreclose expansion; senior user’s good will could be harmed by conduct of the junior user
[bookmark: _Toc342581602]Dreamwerks v. SKG
· Facts: Dreamweks sued Dreamworks, unusual case because it is an unknown company suing a well-known company, Dreamwerks is the “senior mark” and argues its customers will mistakenly think they are dealing with DreamWorks, the junior mark
· Dreamwerks is a small FL production company in the business of organizing conventions with Star Trek themes, registered the mark with US Patent and TM office in 1992, so it is the senior mark
· Claim: Dreamworks is causing confusion in the marketplace by using a mark too similar to its own and is doing so with respect to goods and services that are too similar to those it is offering
· District Court: Dreamwerks’s claim for TM infringement could not survive S/J b/c the core functions of the two businesses are distinct that there is no likelihood of confusion as MOL b/c Dreamwerks has carved out narrow niche
· Likelihood of Confusion Test: whether a reasonably prudent consumer in the market place is likely to be confused as to the origin of the good or service bearing one of the marks
· Strength of the mark
· Means “distinctiveness”
· Proximity or relatedness to the goods
· Similarity of sight, sound and meaning
· Evidence of Actual confusion
· Marketing Channels
· Type of Goods and Purchaser Care
· Intent of defendanr
· Likelihood of expansion
· In unusual TM case, these factors are applied to determine whether the junior user is “palming-off” its products as those of the senior user
· In reverse infringement case, there is no question of palming off, since neither junior nor senior user wishes to siphon off the other’s good will
· Key Q: whether consumers doing business with senior user might mistakenly believe that they are dealing with the junior user
· Whether a reasonable consumer attending a Dreamwerks sponsored convention might do so believing that it is a convention sponsored by Dream Works
· The Key Factors in this “unusual” reverse infringement case that are most relevant are:
· (1) Arbitrariness of the mark (strength)
· In infringement case involving “forward” confusion, a more well-known senior mark suggests greater likelihood of confusion b/c a junior user’s mark is more likely to be associated with a famous mark
· In a reverse confusion case, the focus is on the strength of the junior mark
· The greater the power of Dream Work’s mark in the marketplace, the more likely it s to capture the minds of Dreamwerks customers
· Arbitrary or fanciful marks deserve wide TM protection b/c the TM holder can properly expect to run into very little confusion from honest competitors
· Fanciful mark is a coined word or phrase (like Kodak) invented solely to function as a TM, fanciful marks give TM owner a pristine legal landscape and also add to the splendor of our language by giving us new ways to express ourselves
· Arbitrary mark uses common words in a fictitious or arbitrary manner to create a distinctive mark which identifies the source of the product
· Either case, the TM holder must work hard to make consumers associate the TM with the product, this suggests that any association is the result of good will and deserves broad protection from potential infringers
· Dreamworks Argue: use of “Dream” makes it s suggestive or descriptive mark, ct. rejected
· (2) Similarity of sight, sound, meaning
· Court: perfect similarity of sound, similarity in meaning—suggest a fantasy world 
· Sight Issue: the Dreamworks logo with man on the mood is distinctive, but not distinctive when name Dreamworks used alone in advertising/ industry magazines
· Spelling is a lost art, consumer might shrug off the differences between the marks as an intentional modification identifying an ancillary division of the same company
· While spelling matters, we are not sure substituting one vowel and capitalizing a middle consonant dispels the similarity between the marks
· (3) Relatedness of goods
· Movies and sci-fi merchandise are now complementary goods
· Main products sold at Dreamwerks conventions are movie/ TV collectibles, the actors that attend are dependent on movie giants like Dreamworks
· The relatedness of each company’s prime directive is not relevant
· Focus on whether Dreamwerks customers and ask whether they are likely to associate the conventions with DreamWorks studios
· Movie studios are now in the business of expanding rapidly into merchandise
· Want to ride Speilberg’s fame in directing sci-fi movies 
· Holding: Remanded, Dreamworks is not like other new company’s which must ensure that its proposed mark will not infringe on the rights of existing TM holders
· General Counsel had discovered Dreamwerks mark existed 
· absence of malice is no defense to TM infringement
· Dispute could have been avoided if DreamWorks had been more careful or more creative when choosing its name
· S/J for SKG for dilution and interference claims
· Dreamwerks mark is not so well-recognized that it falls within the ambit of the anti-dilution statute
· No evidence that DreamWorks “knowingly interfered with plaintiff’s expectancy”
[bookmark: _Toc342581603]TRADEMARK VALIDITY & PROTECTIBILITY 
· Trademarks/Service Marks—Validity 
· Definition: word, mark, symbol or device used to identify single source of goods/services and distinguish from other sources
· Case of Likenesses/Performances 
· Signature Performance of an artist not protectable as TM for artist (Oliveira)
· But piece of music can be a TM (NBC chimes)
· Likeness and Image per se of a celebrity not protectable as TM (In re EPE)
· But a specific image can be a TM (Russen)
· Trademarks/Service Marks—Protectibility 
· Levels (Strength)
· (1) Inherently Distinctive
· Fanciful= strongest; arbitrary; suggestive
· (2) Non-Inherently Distinctive
· Descriptive (probably most celebrity names/titles)
· Need “Secondary Meaning” to be protectable 
· (3) Generic (not protectable) 
· Jenkins v. Paramount: Title (“first contact”) was generic, not protectable 
· Ex: asprin, elevator
[bookmark: _Toc342581604]SECONDARY MEANING
· Showing that a substantial segment of relevant consumer segment primarily associates the term with a particular source
· Factors
· (1) Advertising Expenditures
· (2) Consumer studies/ surveys linking mark to a source
· (3) Unsolicited media coverage of plaintiff’s product
· (4) Sales success
· (5) Attempts to plagiarize 
· (6) Length and exclusivity of mark’s use
[bookmark: _Toc342581605]LANHAM ACT §43(a)
(a) Civil Action
-- (1) Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which--- 
· (A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or
· (B) in commercial advertising… misrepresents the nature… of his or her or another person’s goods
-- Shall be liable in a civil action by any person who believes that he or she is or is likely to be damages by such act
[bookmark: _Toc342581606]TRADEMARK PROTECTION FOR CELEBRITIES 
· Names, specific images of celebrities may be protectable as TM/service marks or under 43(a)
· Must be used as TM—i.e. to identify the source, not just describe the celebrity
· Likelihood of confusion as to source, approval or sponsorship, or a false statement of fact or designation of origin
· Trademark v. Right of Publicity
· What is protected?
· TM: goodwill of seller
· ROP: persona of human being
· Prior Exploitation Needed?
· TM: yes, to establish valid, protectable mark
· ROP: no
· Test for Infringement
· TM: likelihood of confusion
· ROP: identification of person; often a use in trade/advertising
· Transfer
· TM: can not assign “in gross,” only as part of sale of “goodwill;” can be licensed and need to retain quality control
· ROP: can assign or license
[bookmark: _Toc342581607]Estate of Elvis Pressley v. Russen
· Facts: Numerous claims against “The Big El Show” which was an unauthorized Elvis impersonator show
· Common Law Trademark (service mark)
· §43(a) Unfair Competition
· Right of Publicity Claims
· Plaintiff seeks preliminary injunction 
· Likelihood of success; irreparable injury; balance of equities; public interest
· Holding: TM office said no—Plaintiff did not own TM in EVERY image of Elvis, no matter what—it has to be a specific image. So, D does not have to stop doing his show, but he has to tone down use of the Elvis images in order to comply with boundaries of TM law
· Plaintiff’s Claimed Marks—no marks registered [Which have been used as trademarks/service marks—developed a secondary meaning (referring to source of goods/services, rather than just “descriptive”]
· (1) Elvis [YES: used in advertising and commerce, thus, it developed a secondary meaning]
· Advertising expenditures are factor 1 for secondary meaning; had become an indicator of source
· (2) Elvis Presley [YES]
· (3) Elvis in Concert [YES]
· (4) The King [No, just a nickname, not used in advertising—did not develop a secondary meaning b/c too generic]
· (5) “TCB” (with and without lightning bolt) [YES—letterhead, business cards, tail of Elvis’ plane]
· (6) Elvis Images—“Elvis Pose) [Some, not all, but only the “Elvis Pose” image b/c it appeared in promo, ads, record covers]
· Defendant’s Uses
· (1) The Big El Show (with images resembling Elvis)
· (2) TCB (with and without lightning bolt)
· (3) Images of Larry Seth in Concert (some resemble “Elvis Pose”)
· (4) Logo—The Big El Show with drawing resembling Elvis
· Unfair Competition—claimed also regarding performance itself and advertising
· Performance itself not unfair competition
· Advertising must make clear what it is, not associated with Elvis Presley Entertainment
· Secondary Meaning—Therefore, which are “protectable”/ were any inherently distinctive (so no secondary meaning required?)
· The 3 Names are non-inherently distinctive, but used for a long period in ads, promos, records, etc. 
· (1) Elvis
· (2) Elvis Presley
· (3) Elvis in Concert
· Descriptive, but (like the names) has been used in ads, promos, etc., so developed secondary meaning
· (1) Elvis Pose
· Inherently Distinctive (no secondary meaning required, but have it anyway)
· (1) TCB with and without lightning bolt
· Likelihood of Confusion As to Source Test
· (1) Strength of marks—distinctiveness
· Here, all have acquired “great distinctiveness,” except TCB logo (less uses, less public exposure)
· (2) Similarity of Marks
· TCB= identical
· Performer’s Image= somewhat similar to “Elvis Pose”
· “Big El Show”= some similarity, but less so
· “Big El Show” + Image= similar
· (3) Defendant’s Intent
· Might have wanted to inform public and promote show or might have wanted to deceive public and trade on P’s good will
· TCB= totally unnecessary, done only to appropriate good will
· “Big El Show” +Image= not enough evidence
· (4) Similarity of Services
· Not identical, but very similar
· While death lessens similarity, “identity” not required
· (5) Similarity of Channels of Trade, Manners of Marketing, Predominant Purchases
· Some similarity of marketing campaign and trade channels
· Great similarity of purchasers
· (6) Actual Confusion
· No, but not required
· Holding on Likelihood of Confusion: Use of both TCB initials (with or without lightning bolt) or image resembling the “Elvis pose,” alone or together with “The Big El Show” logo is likely to cause confusion as to source or sponsorship
· Use of “The Big El Show” alone does NOT create likelihood of confusion
· Injunction granted re: TM and unfair competition claims 
· State unfair competition? Some of the use of marks, but not the show itself
· Lanham Act §43(a): same fact supporting mark infringement also support the Lanham Act unfair competition claim-- to avoid false advertising, need to make clear no affiliation with source of authorized shows (Disclaimer)
· Right of Publicity Claim in Imitative Performance
· State Law Applied: NJ, the right survived Elvis’s death b/c it is a “property right”
· First Amendment Defense: Predominant Purpose, Transformativeness
· Holding: infringes right of publicity, but no injunction because no showing of identifiable economic harm + 1st Amendment concerns
[bookmark: _Toc342581608]TRADEMARK OWNERSHIP
· Ownership of a mark is established by priority of appropriation, which is established not by conception, but by bona fide usage
· The claimant must demonstrate that his use of the mark has been deliberate and continuous, not sporadic, causal or transitory and its usage must be consistent with a “present plan of commercial exploitation”
· Factors in Determining Initial Ownership
· (1) Prior appropriation of rights by group?
· Deliberate and continuous bona fide use
· Present plan of commercial exploitation
· (2) Even if no “prior appropriation” by one of the parties, how to determine ownership in the case of joint endeavors?
· Which part controls or determines the nature of the goods which have been marketed under the mark
· Two Questions
· (1) What was the product? (quality or characteristic for which it is known)
· (2) Who controlled it? 
[bookmark: _Toc342581609]Bell v. Streetwise
Ownership of Band Name 
· Facts: Plaintiffs made up the group “New Edition” saight exclusive rights to the mark for performing and recording; Defendant Streetwise produced, recorder, and marketed the first New Edition LP and thus, claims the mark “New Edition” belongs to them b/c Streetwise employed plaintiffs to serve as public front for a “concept” which they developed and to promote musical recordings embodying that “concept”; Defendant also discovered “New Edition”; Starr wanted New Edition to be like Jackson 5 but with modern 80s twist; 
· Plaintiffs Claims: §43(a)
· MA anti-dilution statute
· MA non-statutory unfair competition
· MA Statute: prohibits unfair or deceptive acts or practices
· Why didn’t the record contracts end the discussion?
· Contracts between Starr and each individual plaintiff granted to Streetwise the exclusive right to use the name “New Edition”; each plaintiff, except Tresvant, confirmed the name “The New Edition” was wholly owned by BIM
· Plaintiffs disaffirmed their contracts with Streetwise—after defendant revealed plans to issue New Edition records featuring five different young singers, and after they sought federal registration of the New Edition mark, plaintiffs commenced this lawsuit
· Between Artist and Producer, who owns the mark?
· Norm in the music industry that an artist or group generally owns its own name
· Court rejected notion of “concept groups”
· Usually belongs to the person who first uses the mark as a TM for particular goods/services in a particular geographic market
· Federal registration essentially gives broader, national protection
· Holding: Plaintiffs entitled to preliminary injunction because defendants cannot sustain their ownership claim and thus failed to show a likelihood of success on the merits
· Here, "Present Plan of Commercial Exploitation” evidence: performances, promotional efforts, regular rehearsals, attempt to win recording contract and their hard work with Staff to further their career
· Plaintiffs have acquired legal rights to the mark New Edition through their prior use in intrastate commerce (common law, Lanham Act only for interstate commerce)
· While defendant’s may have used mark first in interstate commerce, they used the name simultaneously while Plaintiffs used it in MA and was already appropriated  
· Initial Ownership: product was the “entertainment services” not the recording, the personality and style of the plaintiff performers, they controlled that, enjoins the defendant
[bookmark: _Toc342581610]TRADEMARK PROTECTION FOR TITLES
· Titles are not initially distinctive and are not automatically protectable as trademarks
· Generally, not registerable as TM b/c identify work rather than source, but may be protectable if SECONDARY MEANING proved
· TV series and Videogame titles may be federally registered as marks
· If a film is part of a series of works, might be registerable
· Titles of single works may be protected without registration under Lanham Act §43(a), if secondary meaning I shown
· MPAA Title Registry (protection by agreement and ADR)
[bookmark: _Toc342581611]Tri-Star v. Ungar
Literary Titles
· Facts: Bridge on the River Kwai sequel case—“Return from the River Kwai;” Columbia, who made the original film, objected to sequel. P entered into distribution agreement for sequel, with guarantee that would not infringe on TM of another party. P, upon learning of Columbia’s objection, also objected to use of the name, D made minor, but insufficient changes. P argues “River Kwai” subject to TM protection. Considering Sleekcraft, court finds secondary meaning + bad faith by D in trying to use the name
· Holding: Plaintiff
· Elements of Claim: valid, protectable TM (secondary meaning)—trying to prove a substantial segment of relevant consumer segment primarily associated the term with a particular source 
· Factors: likelihood of confusion as to origin, sponsorship or approval
· Step One: Show protectable b/c of Secondary Meaning: Factors: YES!
· Advertising Expenditures: not proved since 1977
· in public eye and associate the words with a source
· Consumer Studies: yes
· Asking people, “what do you think of when you hear this title?”
· Unsolicited media coverage/awards: lots, including recent articles
· You have gotten reviews of product through celebrities, news, talk shows, etc. 
· Sales Success: yes
· If you well a lot of your product, assumed that people know about it
· Attempts to plagiarize: “most persuasive, if not conclusive”; much evidence of bad faith here
· This is indicative of secondary meaning b/c you would only want to copy something that has pull with the public
· Length & Exclusivity of Use: 25 other uses [Key factor in real life]
· But must show that those other uses “compete with P’s mark, are “well promoted” and “recognized by consumers”
· Not here, so use re: original film was basically established
· Step Two: Likelihood of confusion as to source (2nd Cir. Polaroid) (does not have to be actual confusion according to Sleekcraft case 9th Cir)
· Strength of P’s Mark: strong
· Similarity of Marks: yes
· Competitive Proximity
· Are the products so similar that they could come from the same source?
· Are the products in the same industry—competing?
· Here, same type of film/audience & similar markets—even though “Return” would het theatrical release
· Likelihood that P will “bridge to gap”: no “gap” to “bridge” here [Likelihood of Expansion]
· If the goods are not the same, could P argue that they could bridge the gap between them?
· i.e. a book made into a movie—associate the title of the book and the title of the movie, therefore bridging the gap between one product and another
· Actual Confusion: yes, newspaper articles/survey
· Good Faith of Junior User: here, very bad faith b/c intentional copying
· Quality of product: poor quality, increased likelihood of harm/confusion
· Sophistication of Consumers: tickets fairly cheap, so consumers no likely to be cautious
[bookmark: _Toc342581612]Dairy Queen v. New Line
· Facts: Dairy Queen seeks preliminary injunction barring defendant, New Line Productions from using name “Dairy Queens” as title for one of its new movies. Both parties agree Dairy Queen holds valid TM, Dairy Queen claims New Line movie title will infringe and dilute its valuable TM. 
· Holding: Plaintiff motion is granted.
· Likelihood of Confusion (Court called factors “Digits of Confusion”)
· Strength: yes
· Similarity: yes
· Competitive Proximity: no, different products
· Intent to trade on P’s good will: no
· Actual Confusion: no, but film not released yet
· Defenses: First Amendment
· Court applied Mutual of Omaha: Are there alternate avenues of expression?
· Likelihood of confusion?
· Rogers v. Grimaldi Test?
· New Line disclaimed any connection between the content and the title, so no “artistic relevance”
· Title as “commercial speech”
· Fair use—not asserted
[bookmark: _Toc342581613]Trademark Dilution
· Weakening or reduction in the ability of a mark to classify and unmistakenly distinguish one source
· Elements
· (1) Famousness
· Here, yes: admitted
· (2) Commercial Use by Defendant
· Here, court found a title is part of the marketing, so it “commercial”
· (3) Use after became famous
· (4) Dilution, tarnishment or blurring
· Here, use of “family friendly” mark in conjunction with negative elements of film would be “tarnishment”
[bookmark: _Toc342581614]DEFENSES AND LIMITATIONS
Fair Use Defense [non-TM uses of TM]
1) Classic Fair Use: using the mark in descriptive sense, usually to descriptive the D’s product or in comparative advertising
2) Normative Fair Use: using P’s mark to identify or refer to P’s product of P itself
a. Allowed to use P’s mark in biographical information; telling people what kind of business you are in; awards given
b. Can be applied to ALL unfair competition/TM type claims made
[bookmark: _Toc342581615]New Kids on the Block v. News America
· Facts: Newspapers decided to haave a project in their newspapers to find out which New Kid is the cutest. Since they charged 99-cents per vote, they made some money off using the New Kids name. New Kids sued for TM infringement on behalf od the group and each individual
· Lower Court: S/J for Defendants on 1st Amendment Grounds
· This Court: applied normative fair use & analyzed other defenses
· Holding: Court says you have to be able to refer to certain TM things
· Commercial Appropriation Claim: The papers used the likeness of the band and band name.
·  Not actionable b/c newsworthiness, used “in connection with a news account”
· Three Part Test for Normative Fair Use (must have all 3 to be normative use)
· (1) Plaintiff’s product not readily identifiable without using the TM
· (2) Use only as much as reasonably necessary to identify P’s product
· (3) No suggestion of sponsorship or endorsement
· If satisfied, does not matter that it is for profit or competes with TM holder’s business
[bookmark: _Toc342581616]Matell v. MCA
· Facts: Aqua/Barbie Case: court found that it was an obvious parody of Barbie mark—no reasonable consumer would believe that Mattel or the Barbie name made this—obviously a joke. Court affirms district courts holding that the song is a parody and normative fair use of the mark
· Claims: Trademark Infringement & Dilution
· Judge did not apply usual “likelihood of confusion” analysis b/c found it not protective of expressive interests
· Judge endorsed the parody defense (the song “targets” Barbie)
· Rogers v. Grimaldi Defense
· (1) Is there artistic relevance to the mark used?
· If no artistic relevance, then go to usual “likelihood of confusion” analysis
· If there is artistic relevance, go to 2nd inquiry
· (2) Is the use explicitly misleading?
· If not, no infringement, if so, might infringe
· First Amendment Defense Re: Titles (courts vary)
· Typical TM use in commercial speech not likely to be protected speech if likelihood of confusion
· Sometimes, “alternative avenues of expression” approach
· Rogers v. Grimaldi
· For Dilution Claims: express carve outs in statute, including “noncommercial use” interpreted in Mattel as use in protected speech
· Dilution Claim
· Mattel claimed song diminishes capacity to identify and distinguish b/c tarnishes the mark, since lyrics not appropriate for young girls; Barbie was a famous mark, thus Aqua after it b/c it was famous; Commercial use in commerce by defendant—yes, used to sell commercial products
· Holding: Yes for dilution by defendant Aqua
· Three Statutory Exceptions
· Comparative Advertising/ News Reporting: no
· Non-Commercial Use: no, how can a commercial use in commerce also be a non-commercial use
· Statutory Interpretation- mist mean something different or absurd result
· Legislative history shows Congress intended that to mean exception for use in speech, at least if not “commercial speech”
· Commercial Speech: solely proposes a commercial transaction
· Some courts define more broadly
· Bolger: (1) is it advertising; (2) does it refer to a specific product; (3) does speaker have an economic motivation
· Here: use of song and in title was not “commercial speech”—commented on Barbie and her image, not just proposing a commercial transaction
[bookmark: _Toc342581617]Brown v. EA 
· Facts: EA has a player in “Madden NFL” videogame who resembles Brown [almost identical stats]
· Brown was in the content of the game, not its title
· Madden is an expressive work (Brown v. EMA: videogames are protected by free speech)
· Claim: Brown brought Lanham Act 43(a) claim: confusion as to affiliation or endorsement [and state law misappropriation of name/likeness]
· District Court Holding: dismissed using the Rogers v. Grimaldi analysis
· Name/ Likeness Claim: Mattel did not clearly say that Roger’s test applies as to use within the “body” of the work, rather than the title
· ESS v. RockstarL did clearly endorse Rogers test
· Rejects the “alternative means” test or LOC
· What is “artistic relevance”? How much of an artistic connection is required for “artistic relevance?”
· “More than zero”: Here, the artistic relevance was very relevant to an NFL videogame’s content. Therefore, only actionable if the usage was explicitly misleading. 
· Plaintiff argue to show that the use is “expressly misleading”?
· Use of the “mark” within the content alone, and consumer belief that mark’s cannot be used without permission?
· That cannot make a use “explicitly misleading” because it would render Rogers test a nullity
· References in marketing materials to “50 of the NFL’s greatest players”
· Not explicitly misleading b/c didn’t mislead as to endorsement
· Changes in later versions?
· Making avatar less like Brown did not prove earlier use was explicitly misleading 
· Statement at USC entertainment law conference that EA had obtained authorization?
· Not explicitly misleading because it was not made to consumers
[bookmark: _Toc342581618]ESS v. Rock Star Videos
· Facts: Grand Theft Auto: San Andreas included a fictional club called “Pig Pen” in East Los Santos (fictional LA); ESS runs strip club in East LA called “Play Pen.” ESS sued for trade dress and unfair competition under Lanham Act 43(a), state TM infringement, state unfair competition
· Lower Court: rejected normative fair use, S/J for Rock Star for defense on 1st Amendment
· Here: Def. did not use ESS’s mark, so no “normative fair use”
· As to First Amendment: follows/expands Mattel in applying Grimaldi test to use in content
· Artistic Relevance: Goal was to do a cartoon style parody of East Los Angeles
· Not Explicitly Misleading: Mere use of similar mark is not explicitly misleading. No one would be confused—products are very different. 





[bookmark: _Toc342581619]CREDITS

Attribution of credit for creative contributions can be valuable, and is an important element in many entertainment industry contracts.
Credit Derive from Three Sources
1) Individual Contracts
a. Generally, there is no obligation to give, or right to receive credit for works in the United States
b. Contractual Obligations/Rights are Enforceable
c. Two Issues:
i. Contract Interpretation: What happens if the contract is silent or unclear regarding credit?
1. If contract unambiguous, court will not imply a credit obligation
a. Later decisions suggest that if contract is silent on an “essential” term, might accept parole evidence of intent, even if “integrated”
ii. Remedies: What remedies are available for breach of credit obligation? Speculative?
2) Collective Bargaining Agreements
a. Guilds regulate credit, sometimes in great detail
i. See WGA Film Credit Process—WGA Credits Manual
b. Arbitration procedures to resolve disputes
i. Very limited judicial review
c. Current Issues
i. Dissatisfaction with writer credits
ii. “Film By” credit
iii. Interplay with statutory law re: misleading credits (Harsh Realm)
3) Statutory and Common Law
a. Right to require or claim credit: omission of credit by defendant
i. In US, no right to require credit absent agreement
1. Exception: VARA
ii. Omission per se, not usually “misleading” or “false” under unfair competition law
iii. Not intentional infliction of emotional distress
iv. Crediting wrong person: confusion re: source of origin? NOT after DaStar
b. Right to precedent or disclaim credit
i. i.e. where defendant accords a false of misleading credit
Unfair Competition
· Palming Off: Trying to pass off my goods under the label of another—giving credit where its not true—giving credit/attribution to a false source to promote/sell goods
· Ex: Sell my cheap knock-off as an Armani suit w/ Armani label
· Can be express or implied (use photos of Armani suit in my ads)
· Reverse Palming Off: taking credit or giving credit to a third party for someone else’s work
· Ex: put label on a real Armani suit
· Can be express or implied (just removing the label)
Misleading Credit
· Credits, if given, can be actionable unfair competition if they are false or misleading
· State unfair competition claims, Lanham Act 43(a)
· DaStar undermines viability of 43(a) claim, unclear what will be its effect on state law unfair competition claims
· Exaggerating a person’s involvement in creating a work may be misleading/deceptive= Actionable palming off
· Might survive DaStar: see 43(a)(a): likely to cause confusion… as to the affilitation… of such person with another person
[bookmark: _Toc342581620]King v. Innovation Books
· Facts: Stephen King’s book that was made into the movie Lawnmower Man. The production company originally marketed it with the possessory credit “Stephen King’s Lawnmower Man.” King sued to enjoin the company from doing so b/c the movie sucked and the credit lead people to believe King was super involved in the movie. 
· Holding: Kind won, Injunction to remove possessory credit granted because possessory credit was literally false (no involvement of King, no approval)—no need to prove confusion 
·  But “based on” allowed since it is a looser standard—core of the story was used in film, plus the agreement required “based upon” credit if film “based upon” story
· Lawyer Advice
· [bookmark: _Toc342581621]Negotiate a contractual provision 

· Substitution of another’s credit for plaintiff’s may be “express reverse palming off.”  Montoro.
· Giving credit to some, but not all authors may be express reverse palming off.  Lamothe.
· vi. Dastar limits these, eliminates “confusion as to source of origin”, as to authorship
· Copyright infringement context—
· Copyer gives self credit--is that palming off?
· 9th cir.:  not unless plaintiff’s work was “bodily appropriated”.  Cleary.  
· Rejected by ussc in Dastar, at least as to p/d works.
Dastar v. Twentieth Century Fox SIGNALS TO LIMIT THESE
· Facts: This case involved a WWII book written by Eisenhower.   Fox made a series out of it screwed up the copyright.  Dastar took the footage, cut it up, and released it to compete with Fox’s movie and didn’t give credit to Fox.  Fox argued Dastar was confusing and misleading people as to the origin of the work.  Lanham Act claim.
· Holding: Because Dastar manufactured its own footage, the court said that it wasn’t misleading.  Dastar put its own name on its own product, regardless of the fact that they got the footage from Fox’s films. 
· Note: Origin of goods means the physical goods, not the original maker.  People don’t care about authorship, but where the goods are coming from.  This is kind of a bullshit argument, but it worked.  Dougherty says this premise is questionable.
· What would’ve changed the courts mind? and violated the Lanham Act?  Dastar taking Fox’s original product and slapping its own name on it. 

LANHAM ACT §43(a)   [15 USC §1125]
a) Civil Action
(1)  Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which—
(A) is likely to cause confusion, or cause mistake, or to deceive as to the affiliation, connection, or assoc of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or
(B) in commercial advertising or promotion misrepresents the nature, characteristics, qualities…of his or her or another person’s goods services, or commercial activities
Shall be liable in a civil action by any person who believes that he or she is or is likely to be damages by such act. 
iii. Exclusions/Excluded Ads
1. Many actors/credits are not or cannot be listed in excluded ads
a. List advertising in the newspaper 
b. Radio Ads 
c. Very small and very large ads
d. “Special Advertising”
e. Congratulating an award nominee
2. Big actors generally do, though
a. In Ks, this is like MFN – “I won’t get credit in excluded ads, but if someone else does, I will, too. “
TWO CREDITS ISSUES
i. Contract Interpretation 
1. If K is ambiguous about credit, US courts usually won’t imply an obligation 
2. Vargas
Facts: Artist did early pin-up style artwork for Esquire magazine.  He had a distinctive style.  Esquire called this art “Vargas Girls” – after Vargas left Esquire, they started calling them “Esquire Girls” instead and Vargas sued on the grounds that he should still get credit for the pin-ups.  
Held: the court said that the K didn’t spell out what would happen with credit after the business relationship ended, so they refrained from implying this obligation.  
ii. Remedies 
1. What remedies are available for credit obligation screw ups?  Is this too speculative to remedy? 
a. Injunctive relief normally doesn’t apply to talent Ks, so that won’t apply. 
Prospective Cure: In practice, Ks usually have a provision that says casual or inadvertent failure to give credit/wrongdoing is not actionable as long as the production company fixes the credit prospectively.   This involves a waiver of injunctive relief.
2. CA Damages - If the FACT of damages is there, courts do not want to let the bad guy get away regardless of whether or not the damages can be measured with specificity.  
3. Smithers
Facts: P was promised a certain credit at the beginning of the film.  After the production company hired more actors, they bumped his credit.  He threatened to sue, and they said he’d never work in this town again.  He sued anyway.
Held: P won major damages. 
Note: This case is extremely unique in its amount of damages.  One of the theories of relief was wrongful denial of K (which is normally only applied to insurance cos).   There was a short period of time where they expanded this insurance rule to apply to all Ks, but the courts in CA subsequently pulled back and stopped doing this. 



[bookmark: _Toc342581626]APPENDIX
[bookmark: _Toc342581627]CALIFORNIA TALENT AGENTS ACT: CAL LABOR CODE §1700
[bookmark: I6D78C821DCBC11E1A817E5221EA787B8]§ 1700.1. Theatrical engagement, motion picture engagement, and emergency engagement defined
As used in this chapter:

[bookmark: I05E0DF30024011DFB662F5E23CBEE809][bookmark: I05E06A01024011DFB662F5E23CBEE809][bookmark: SP;8b3b0000958a4](a) “Theatrical engagement” means any engagement or employment of a person as an actor, performer, or entertainer in a circus, vaudeville, theatrical, or other entertainment, exhibition, or performance.
[bookmark: I05E10640024011DFB662F5E23CBEE809][bookmark: I05E06A02024011DFB662F5E23CBEE809]
[bookmark: SP;a83b000018c76](b) “Motion picture engagement” means any engagement or employment of a person as an actor, actress, director, scenario, or continuity writer, camera man, or in any capacity concerned with the making of motion pictures.
[bookmark: I05E15460024011DFB662F5E23CBEE809][bookmark: I05E06A03024011DFB662F5E23CBEE809]
[bookmark: SP;4b24000003ba5](c) “Emergency engagement” means an engagement which has to be performed within 24 hours from the time when the contract for such engagement is made.

[bookmark: IE7E35722DCB611E1A817E5221EA787B8][bookmark: I08AAD4A0024011DFB662F5E23CBEE809][bookmark: I08AA3861024011DFB662F5E23CBEE809]§ 1700.2. Definitions
(a) As used in this chapter, “fee” means any of the following:
[bookmark: I08AB22C0024011DFB662F5E23CBEE809][bookmark: I08AA3862024011DFB662F5E23CBEE809]
[bookmark: SP;7b9b000044381](1) Any money or other valuable consideration paid or promised to be paid for services rendered or to be rendered by any person conducting the business of a talent agency under this chapter.
[bookmark: I08AB49D0024011DFB662F5E23CBEE809][bookmark: I08AA3863024011DFB662F5E23CBEE809]
[bookmark: SP;d86d0000be040](2) Any money received by any person in excess of that which has been paid out by him or her for transportation, transfer of baggage, or board and lodging for any applicant for employment.
[bookmark: I08AB70E0024011DFB662F5E23CBEE809][bookmark: I08AA3864024011DFB662F5E23CBEE809]
[bookmark: SP;28cc0000ccca6](3) The difference between the amount of money received by any person who furnished employees, performers, or entertainers for circus, vaudeville, theatrical, or other entertainments, exhibitions, or performances, and the amount paid by him or her to the employee, performer, or entertainer.
[bookmark: I08AB97F0024011DFB662F5E23CBEE809][bookmark: I08AA3865024011DFB662F5E23CBEE809]
(b) As used in this chapter, “registration fee” means any charge made, or attempted to be made, to an artist for any of the following purposes:
[bookmark: I08ABBF00024011DFB662F5E23CBEE809][bookmark: I08AA3866024011DFB662F5E23CBEE809]
[bookmark: SP;3fed000053a85](1) Registering or listing an applicant for employment in the entertainment industry.
[bookmark: I08AC0D20024011DFB662F5E23CBEE809][bookmark: I08AA3867024011DFB662F5E23CBEE809]
[bookmark: SP;c0ae00006c482](2) Letter writing.
[bookmark: I08AC3430024011DFB662F5E23CBEE809][bookmark: I08AA3868024011DFB662F5E23CBEE809]
[bookmark: SP;d801000002763](3) Photographs, film strips, video tapes, or other reproductions of the applicant.
[bookmark: I08AC5B40024011DFB662F5E23CBEE809][bookmark: I08AA3869024011DFB662F5E23CBEE809]
[bookmark: SP;6ad60000aeea7](4) Costumes for the applicant.
[bookmark: I08AC8250024011DFB662F5E23CBEE809][bookmark: I08AA386A024011DFB662F5E23CBEE809]
[bookmark: SP;277b00009cfc7](5) Any activity of a like nature
[bookmark: IE8EF21D1DCB611E1A817E5221EA787B8]
§ 1700.3. License and licensee defined
As used in this chapter:

[bookmark: I0DB80350024011DFA622C8DFA49AC668][bookmark: I0DB78E22024011DFA622C8DFA49AC668](a) “License” means a license issued by the Labor Commissioner to carry on the business of a talent agency under this chapter.
[bookmark: I0DB85170024011DFA622C8DFA49AC668][bookmark: I0DB78E23024011DFA622C8DFA49AC668]
(b) “Licensee” means a talent agency which holds a valid, unrevoked, and unforfeited license under this chapter.

[bookmark: I75A003E2DCC311E1A817E5221EA787B8][bookmark: I179D6E00024011DFB662F5E23CBEE809][bookmark: I179C83A1024011DFB662F5E23CBEE809]§ 1700.4. Talent agency and artists defined
(a) “Talent agency” means a person or corporation who engages in the occupation of procuring, offering, promising, or attempting to procure employment or engagements for an artist or artists, except that the activities of procuring, offering, or promising to procure recording contracts for an artist or artists shall not of itself subject a person or corporation to regulation and licensing under this chapter. Talent agencies may, in addition, counsel or direct artists in the development of their professional careers.
[bookmark: I179DE330024011DFB662F5E23CBEE809][bookmark: I179CAAB0024011DFB662F5E23CBEE809]
(b) “Artists” means actors and actresses rendering services on the legitimate stage and in the production of motion pictures, radio artists, musical artists, musical organizations, directors of legitimate stage, motion picture and radio productions, musical directors, writers, cinematographers, composers, lyricists, arrangers, models, and other artists and persons rendering professional services in motion picture, theatrical, radio, television and other entertainment enterprises.
[bookmark: I417F4AE1DCB811E1A817E5221EA787B8]
§ 1700.5. Necessity of talent agency license; posting an advertisement; renewal of prior licenses
No person shall engage in or carry on the occupation of a talent agency without first procuring a license therefor from the Labor Commissioner. The license shall be posted in a conspicuous place in the office of the licensee. The license number shall be referred to in any advertisement for the purpose of the solicitation of talent for the talent agency.

Licenses issued for talent agencies prior to the effective date of this chapter shall not be invalidated thereby, but renewals of those licenses shall be obtained in the manner prescribed by this chapter.

[bookmark: I72EC4172DCB611E1A817E5221EA787B8]§ 1700.6. Application; contents; fingerprints; character affidavits
A written application for a license shall be made to the Labor Commissioner in the form prescribed by him or her and shall state:

[bookmark: I293DE950024011DF8041FA548BA07224][bookmark: I293CD7E2024011DF8041FA548BA07224](a) The name and address of the applicant.
[bookmark: I293E3770024011DF8041FA548BA07224][bookmark: I293CD7E3024011DF8041FA548BA07224]
(b) The street and number of the building or place where the business of the talent agency is to be conducted.
[bookmark: I293E5E80024011DF8041FA548BA07224][bookmark: I293CD7E4024011DF8041FA548BA07224]
(c) The business or occupation engaged in by the applicant for at least two years immediately preceding the date of application.
[bookmark: I293E8590024011DF8041FA548BA07224][bookmark: I293CD7E5024011DF8041FA548BA07224]
[bookmark: SP;5ba1000067d06](d) If the applicant is other than a corporation, the names and addresses of all persons, except bona fide employees on stated salaries, financially interested, either as partners, associates, or profit sharers, in the operation of the talent agency in question, together with the amount of their respective interests.
[bookmark: I293CD7E6024011DF8041FA548BA07224]
If the applicant is a corporation, the corporate name, the names, residential addresses, and telephone numbers of all officers of the corporation, the names of all persons exercising managing responsibility in the applicant or licensee's office, and the names and addresses of all persons having a financial interest of 10 percent or more in the business and the percentage of financial interest owned by those persons.
[bookmark: I293CFEF0024011DF8041FA548BA07224]
The application shall be accompanied by two sets of fingerprints of the applicant and affidavits of at least two reputable residents of the city or county in which the business of the talent agency is to be conducted who have known, or been associated with, the applicant for two years, that the applicant is a person of good moral character or, in the case of a corporation, has a reputation for fair dealing.
[bookmark: I755EC812DCB611E1A817E5221EA787B8]
§ 1700.15. Surety bond; deposit with Labor Commissioner
A talent agency shall also deposit with the Labor Commissioner, prior to the issuance or renewal of a license, a surety bond in the penal sum of fifty thousand dollars ($50,000).

[bookmark: I9D3B8DF2DCB611E1A817E5221EA787B8]§ 1700.16. Payee of bond; conditions
Such surety bonds shall be payable to the people of the State of California, and shall be conditioned that the person applying for the license will comply with this chapter and will pay all sums due any individual or group of individuals when such person or his representative or agent has received such sums, and will pay all damages occasioned to any person by reason of misstatement, misrepresentation, fraud, deceit, or any unlawful acts or omissions of the licensed talent agency, or its agents or employees, while acting within the scope of their employment.

§ 1700.23. Approval of talent agency contracts; grounds for disapproval; required statements in contracts
[bookmark: ICEBE59A1DCB811E1A817E5221EA787B8]
Every talent agency shall submit to the Labor Commissioner a form or forms of contract to be utilized by such talent agency in entering into written contracts with artists for the employment of the services of such talent agency by such artists, and secure the approval of the Labor Commissioner thereof. Such approval shall not be withheld as to any proposed form of contract unless such proposed form of contract is unfair, unjust and oppressive to the artist. Each such form of contract, except under the conditions specified in Section 1700.45, shall contain an agreement by the talent agency to refer any controversy between the artist and the talent agency relating to the terms of the contract to the Labor Commissioner for adjustment. There shall be printed on the face of the contract in prominent type the following: “This talent agency is licensed by the Labor Commissioner of the State of California.”

[bookmark: IDBC92031DCB811E1A817E5221EA787B8]§ 1700.24. Filing and posting of talent agency fee schedule; changes in schedule
Every talent agency shall file with the Labor Commissioner a schedule of fees to be charged and collected in the conduct of that occupation, and shall also keep a copy of the schedule posted in a conspicuous place in the office of the talent agency. Changes in the schedule may be made from time to time, but no fee or change of fee shall become effective until seven days after the date of filing thereof with the Labor Commissioner and until posted for not less than seven days in a conspicuous place in the office of the talent agency.

§ 1700.30. Sale or transfer of interest or rights to profit
[bookmark: I2D9414E1DCBB11E1A817E5221EA787B8]
No talent agency shall sell, transfer, or give away to any person other than a director, officer, manager, employee, or shareholder of the talent agency any interest in or the right to participate in the profits of the talent agency without the written consent of the Labor Commissioner. 

[bookmark: IE779ADF1DCB811E1A817E5221EA787B8]§ 1700.32. False, fraudulent, or misleading information or advertisement
No talent agency shall publish or cause to be published any false, fraudulent, or misleading information, representation, notice, or advertisement. All advertisements of a talent agency by means of cards, circulars, or signs, and in newspapers and other publications, and all letterheads, receipts, and blanks shall be printed and contain the licensed name and address of the talent agency and the words “talent agency.” No talent agency shall give any false information or make any false promises or representations concerning an engagement or employment to any applicant who applies for an engagement or employment.

[bookmark: ID859C302DCB811E1A817E5221EA787B8]§ 1700.37. Judicially approved contract not disaffirmable by minor
A minor cannot disaffirm a contract, otherwise valid, entered into during minority, either during the actual minority of the minor entering into such contract or at any time thereafter, with a duly licensed talent agency as defined in Section 1700.4 to secure him engagements to render artistic or creative services in motion pictures, television, the production of phonograph records, the legitimate or living stage, or otherwise in the entertainment field including, but without being limited to, services as an actor, actress, dancer, musician, comedian, singer, or other performer or entertainer, or as a writer, director, producer, production executive, choreographer, composer, conductor or designer, the blank form of which has been approved by the Labor Commissioner pursuant to Section 1700.23, where such contract has been approved by the superior court of the county where such minor resides or is employed.

Such approval may be given by the superior court on the petition of either party to the contract after such reasonable notice to the other party thereto as may be fixed by said court, with opportunity to such other party to appear and be heard.

§ 1700.38. Notice of labor dispute at place of employment
[bookmark: IDD4B2C51DCB811E1A817E5221EA787B8]
No talent agency shall knowingly secure employment for an artist in any place where a strike, lockout, or other labor trouble exists, without notifying the artist of such conditions.

§ 1700.39. Fee-splitting
[bookmark: IE5659A00DCC311E1A817E5221EA787B8]
No talent agency shall divide fees with an employer, an agent or other employee of an employer.

§ 1700.44. Dispute; hearing; determination; bond; certification of no controversy; failure to obtain license; limitations of actions
[bookmark: I4107AD12DCBC11E1A817E5221EA787B8][bookmark: ID3528F90024011DFAAB2F323B67BC090][bookmark: ID3521A61024011DFAAB2F323B67BC090]
(a) In cases of controversy arising under this chapter, the parties involved shall refer the matters in dispute to the Labor Commissioner, who shall hear and determine the same, subject to an appeal within 10 days after determination, to the superior court where the same shall be heard de novo. To stay any award for money, the party aggrieved shall execute a bond approved by the superior court in a sum not exceeding twice the amount of the judgment. In all other cases the bond shall be in a sum of not less than one thousand dollars ($1,000) and approved by the superior court.
[bookmark: ID3521A62024011DFAAB2F323B67BC090]
The Labor Commissioner may certify without a hearing that there is no controversy within the meaning of this section if he or she has by investigation established that there is no dispute as to the amount of the fee due. Service of the certification shall be made upon all parties concerned by registered or certified mail with return receipt requested and the certification shall become conclusive 10 days after the date of mailing if no objection has been filed with the Labor Commissioner during that period.
[bookmark: ID35304C0024011DFAAB2F323B67BC090][bookmark: ID3521A63024011DFAAB2F323B67BC090]
(b) Notwithstanding any other provision of law to the contrary, failure of any person to obtain a license from the Labor Commissioner pursuant to this chapter shall not be considered a criminal act under any law of this state.
[bookmark: ID3532BD0024011DFAAB2F323B67BC090][bookmark: ID3521A64024011DFAAB2F323B67BC090]
(c) No action or proceeding shall be brought pursuant to this chapter with respect to any violation which is alleged to have occurred more than one year prior to commencement of the action or proceeding.
[bookmark: ID35379F0024011DFAAB2F323B67BC090][bookmark: ID3521A65024011DFAAB2F323B67BC090]
(d) It is not unlawful for a person or corporation which is not licensed pursuant to this chapter to act in conjunction with, and at the request of, a licensed talent agency in the negotiation of an employment contract.

§ 1700.45. Arbitration; contract provisions
[bookmark: IE1F6DA12DCB811E1A817E5221EA787B8]
Notwithstanding Section 1700.44, a provision in a contract providing for the decision by arbitration of any controversy under the contract or as to its existence, validity, construction, performance, nonperformance, breach, operation, continuance, or termination, shall be valid:

[bookmark: ID81CE8E0024011DF8041FA548BA07224][bookmark: ID81C4CA2024011DF8041FA548BA07224](a) If the provision is contained in a contract between a talent agency and a person for whom the talent agency under the contract undertakes to endeavor to secure employment, or
[bookmark: ID81D0FF0024011DF8041FA548BA07224][bookmark: ID81C4CA3024011DF8041FA548BA07224]
(b) If the provision is inserted in the contract pursuant to any rule, regulation, or contract of a bona fide labor union regulating the relations of its members to a talent agency, and
[bookmark: ID81D3700024011DF8041FA548BA07224][bookmark: ID81C4CA4024011DF8041FA548BA07224]
(c) If the contract provides for reasonable notice to the Labor Commissioner of the time and place of all arbitration hearings, and
[bookmark: ID81D8520024011DF8041FA548BA07224][bookmark: ID81C4CA5024011DF8041FA548BA07224]
(d) If the contract provides that the Labor Commissioner or his or her authorized representative has the right to attend all arbitration hearings.
[bookmark: ID81C4CA6024011DF8041FA548BA07224]
Except as otherwise provided in this section, any arbitration shall be governed by the provisions of Title 9 (commencing with Section 1280) of Part 3 of the Code of Civil Procedure.
[bookmark: ID81C4CA7024011DF8041FA548BA07224]
If there is an arbitration provision in a contract, the contract need not provide that the talent agency agrees to refer any controversy between the applicant and the talent agency regarding the terms of the contract to the Labor Commissioner for adjustment, and Section 1700.44 shall not apply to controversies pertaining to the contract.
[bookmark: ID81C4CA8024011DF8041FA548BA07224]
A provision in a contract providing for the decision by arbitration of any controversy arising under this chapter which does not meet the requirements of this section is not made valid by Section 1281 of the Code of Civil Procedure.
[bookmark: ID9EC9801DCB811E1A817E5221EA787B8]
§ 1700.47. Unlawful discrimination
It shall be unlawful for any licensee to refuse to represent any artist on account of that artist's race, color, creed, sex, national origin, religion, or handicap.

[bookmark: _Toc342581628]NEW YORK GEN. BUSINESS LAW: TALENT AGENTS §170
[bookmark: I6C7A05228E4111E1B9A7B958F9987C59]§170. Application of article
This article shall apply to all employment agencies in the state.
[bookmark: IB3282B21736911E1A135B52DEBAD42A0]§ 171. Definitions
Whenever used in this article:

[bookmark: I437C49A024BA11DF9A7A89D05CB919DB][bookmark: I437AEA1224BA11DF9A7A89D05CB919DB][bookmark: SP;2add000034c06][bookmark: [FN1]I437C49A124BA11DF9A7A89D05CB919DB]1. “Commissioner” means the industrial commissioner [FN1] of the state of New York, except that in the application of this article to the city of New York the term “commissioner” means the commissioner of consumer affairs of such city.
[bookmark: I437C70B024BA11DF9A7A89D05CB919DB][bookmark: I437C70B124BA11DF9A7A89D05CB919DB][bookmark: I437AEA1324BA11DF9A7A89D05CB919DB]
[bookmark: SP;57e60000f6d46][bookmark: SP;b3b400001d5c2]2. a. “Employment agency” means any person (as hereinafter defined) who, for a fee, procures or attempts to procure:
[bookmark: I437C97C024BA11DF9A7A89D05CB919DB][bookmark: I437AEA1424BA11DF9A7A89D05CB919DB]
[bookmark: SP;5ab1000095472](1) employment or engagements for persons seeking employment or engagements, or
[bookmark: I437CBED024BA11DF9A7A89D05CB919DB][bookmark: I437AEA1524BA11DF9A7A89D05CB919DB]
[bookmark: SP;46bf00006c070](2) employees for employers seeking the services of employees.
[bookmark: I437CE5E024BA11DF9A7A89D05CB919DB][bookmark: I437B112024BA11DF9A7A89D05CB919DB]
[bookmark: SP;8e3e0000672e1]b. “Employment agency” shall include any person engaged in the practice of law who regularly and as part of a pattern of conduct, directly or indirectly, recruits, supplies, or attempts or offers to recruit or supply, an employee who resides outside the continental United States (as defined in section one hundred eighty-four-a of this article) for employment in this state and who receives a fee in connection with the arrangement for the admission into this country of such workers for employment.
[bookmark: I437D0CF024BA11DF9A7A89D05CB919DB][bookmark: I437B112124BA11DF9A7A89D05CB919DB]
[bookmark: SP;0e220000b37f3]c. “Employment agency” shall include any person who, for a fee, renders vocational guidance or counselling services and who directly or indirectly:
[bookmark: I437D340024BA11DF9A7A89D05CB919DB][bookmark: I437B112224BA11DF9A7A89D05CB919DB]
[bookmark: SP;c7e400005b894](1) procures or attempts to procure or represents that he can procure employment or engagements for persons seeking employment or engagements;
[bookmark: I437D822024BA11DF9A7A89D05CB919DB][bookmark: I437B112324BA11DF9A7A89D05CB919DB]
[bookmark: SP;f32300001a9c4](2) represents that he has access, or has the capacity to gain access, to jobs not otherwise available to those not purchasing his services; or
[bookmark: I437DA93024BA11DF9A7A89D05CB919DB][bookmark: I437B112424BA11DF9A7A89D05CB919DB]
[bookmark: SP;11d500003cb35](3) provides information or service of any kind purporting to promote, lead to or result in employment for the applicant with any employer other than himself.
[bookmark: I437DD04024BA11DF9A7A89D05CB919DB][bookmark: I437B112524BA11DF9A7A89D05CB919DB]
[bookmark: SP;0602000054291]d. “Employment agency” shall include any nurses' registry and any theatrical employment agency (as hereinafter defined)….

8. “Theatrical employment agency” means any person (as defined in subdivision seven of this section) who procures or attempts to procure employment or engagements for an artist, but such term does not include the business of managing entertainments, exhibitions or performances, or the artists or attractions constituting the same, where such business only incidentally involves the seeking of employment therefor.
[bookmark: I06953FA0123411E2AB5FE3B4D2F4BE53][bookmark: I06945544123411E2AB5FE3B4D2F4BE53]
[bookmark: SP;b522000095a05]8-a. “Artist” shall mean actors and actresses rendering services on the legitimate stage and in the production of motion pictures, radio artists, musical artists, musical organizations, directors of legitimate stage, motion picture and radio productions, musical directors, writers, cinematographers, composers, lyricists, arrangers, models, and other artists and persons rendering professional services in motion picture, theatrical, radio, television and other entertainment enterprises.
[bookmark: I069B8130123411E2AB5FE3B4D2F4BE53][bookmark: I069ABDE4123411E2AB5FE3B4D2F4BE53]
[bookmark: SP;07ca0000c9361]9. “Theatrical engagement” means any engagement or employment of an artist.
[bookmark: IA837E7818E4111E1B9A7B958F9987C59]
§ 172. License required
No person shall open, keep, maintain, own, operate or carry on any employment agency unless such person shall have first procured a license therefor as provided in this article. Such license shall be issued by the commissioner of labor, except that if the employment agency is to be conducted in the city of New York such license shall be issued by the commissioner of consumer affairs of such city. Such license shall be posted in a conspicuous place in said agency.

[bookmark: IE0DA8AA2742B11E195B6B58D3D139C6B][bookmark: I593421F024BA11DFB94DF3E49EE1CA6E][bookmark: I5932744124BA11DFB94DF3E49EE1CA6E]§ 185. Fees
1. Circumstances permitting fee. An employment agency shall not charge or accept a fee or other consideration unless in accordance with the terms of a written contract with a job applicant, except for class “A” and “A-1” employment, and except after such agency has been responsible for referring such job applicant to an employer or such employer to a job applicant and where as a result thereof such job applicant has been employed by such employer. …
[bookmark: I5934701024BA11DFB94DF3E49EE1CA6E][bookmark: I5932744224BA11DFB94DF3E49EE1CA6E]
[bookmark: I5934972024BA11DFB94DF3E49EE1CA6E][bookmark: I5932744324BA11DFB94DF3E49EE1CA6E]2. Size of fee; payment schedule. The gross fee charged to the job applicant and the gross fee charged to the employer each shall not exceed the amounts enumerated in the schedules set forth in this section, for any single employment or engagement, except as hereinabove provided; and such fees shall be subject to the provisions of section one hundred eighty-six of this article. …
[bookmark: SP;236f00000e5f2][bookmark: I5934BE3024BA11DFB94DF3E49EE1CA6E][bookmark: I5932744424BA11DFB94DF3E49EE1CA6E]
[bookmark: SP;e3c60000039e4][bookmark: I5932744524BA11DFB94DF3E49EE1CA6E][bookmark: I5932744824BA11DFB94DF3E49EE1CA6E]4. Types of employment. For the purpose of placing a ceiling over the fees charged by persons conducting employment agencies, types of employment shall be classified as follows:…

Class “C”--theatrical engagements;….

8. Fee ceiling: For a placement in class “C” employment the gross fee shall not exceed, for a single engagement, ten per cent of the compensation payable to the applicant, except that for employment or engagements for orchestras and for employment or engagements in the opera and concert fields such fees shall not exceed twenty per cent of the compensation….

[bookmark: IE06F1EA1742B11E195B6B58D3D139C6B]§ 187. Additional prohibitions
An employment agency shall not engage in any of the following activities or conduct:

[bookmark: I5F08231024BA11DFAFDCC4019CD14548][bookmark: I5F0711A224BA11DFAFDCC4019CD14548][bookmark: SP;f1c50000821b0](1) Induce or attempt to induce any employee to terminate his employment in order to obtain other employment through such agency, provided, however, that this provision shall not apply to an employee not placed in employment by the employment agency who is offered an executive administrative or professional position where the first year's compensation is $12,000.00 or more or procure or attempt to procure the discharge of any person from his employment.
[bookmark: I5F084A2024BA11DFAFDCC4019CD14548][bookmark: I5F0711A324BA11DFAFDCC4019CD14548]
[bookmark: SP;58730000872b1](2) Publish or cause to be published any false, fraudulent or misleading information, representation, promise, notice or advertisement.
[bookmark: I5F08713024BA11DFAFDCC4019CD14548][bookmark: I5F0711A424BA11DFAFDCC4019CD14548]
[bookmark: SP;d08f0000f5f67](3) Advertise in newspapers or otherwise, or use letterheads or receipts or other written or printed matter, unless such advertising or other matter contains the name and address of the employment agency and the word “agency”.
[bookmark: I5F08984024BA11DFAFDCC4019CD14548][bookmark: I5F0711A524BA11DFAFDCC4019CD14548]
[bookmark: SP;0bd500007a412](4) Direct an applicant to an employer for the purpose of obtaining employment without having first obtained a bona fide order therefor; however, a qualified applicant may be directed to an employer who has previously requested that he regularly be accorded interviews with applicants of certain qualifications if a confirmation of the order is sent to the employer. Likewise an employment agency may attempt to sell the services of an applicant to an employer from whom no job order has been received as long as this fact is told to the applicant before he is directed to the employer. Any applicant who is referred to an employer contrary to the provisions of this subdivision without obtaining employment thereby, shall be reimbursed by the employment agency for all ordinary and necessary travel expenses incurred by the applicant as a result of such referral, within twenty-four hours of making a demand therefor.
[bookmark: I5F08E66024BA11DFAFDCC4019CD14548][bookmark: I5F0711A624BA11DFAFDCC4019CD14548]
[bookmark: SP;362c000048fd7](5) Send or cause to be sent any person to any employer where the employment agency knows, or reasonably should have known, that the prospective employment is or would be in violation of state or federal laws governing minimum wages or child labor, or in violation of article sixty-five of the education law relating to compulsory education or article four of the labor law, or, that a labor dispute is in progress, without notifying the applicant of such fact, and delivering to him a clear written statement that a labor dispute exists at the place of such employment, or make any referral to an employment or occupation prohibited by law.
[bookmark: I5F090D7024BA11DFAFDCC4019CD14548][bookmark: I5F0711A724BA11DFAFDCC4019CD14548]
[bookmark: SP;1e9a0000fd6a3](6) Send or cause to be sent any person to any place which the employment agency knows or reasonably should have known is maintained for immoral or illicit purposes; nor knowingly permit persons of bad character, prostitutes, gamblers, procurers or intoxicated persons to frequent such agency.
[bookmark: I5F09348024BA11DFAFDCC4019CD14548][bookmark: I5F0738B024BA11DFAFDCC4019CD14548]
[bookmark: SP;794b00004e3d1](7) Compel any person to enter such agency for any purpose by the use of force.
[bookmark: I5F095B9024BA11DFAFDCC4019CD14548][bookmark: I5F0738B124BA11DFAFDCC4019CD14548]
[bookmark: SP;23450000ab4d2](8) Engage in any business on the premises of the employment agency other than the business of operating an employment agency, except as owner, manager, employee or agent, the business of furnishing services to employers through the employment of temporary employees.
[bookmark: I5F0982A024BA11DFAFDCC4019CD14548][bookmark: I5F0738B224BA11DFAFDCC4019CD14548]
[bookmark: SP;e5e400002dc26](9) Receive or accept any valuable thing or gift as a fee or in lieu thereof, nor divide or share, either directly or indirectly, the fees herein allowed, with contractors, subcontractors, employers or their agents, foremen or any one in their employ, or if the contractors, subcontractors or employers be a corporation, any of the officers, directors or employees of the same to whom applicants for employment are sent.
[bookmark: I5F09D0C024BA11DFAFDCC4019CD14548][bookmark: I5F0738B324BA11DFAFDCC4019CD14548]
[bookmark: SP;f19d0000e06d3](10) Require applicants for employees or employment to subscribe to any publication or incidental service or contribute to the cost of advertising.
[bookmark: I5F09F7D024BA11DFAFDCC4019CD14548][bookmark: I5F0738B424BA11DFAFDCC4019CD14548]
[bookmark: SP;9da60000c3824](11) Make or cause to be made or use any name, sign or advertising device bearing a name which may be similar to or may reasonably be confused with the name of a federal, state, city, county or other government agency.
[bookmark: I5F0A1EE024BA11DFAFDCC4019CD14548][bookmark: I5F0738B524BA11DFAFDCC4019CD14548]
[bookmark: SP;2ce8000089fc7](12) Refuse to return on demand of an applicant any baggage or personal property belonging to such applicant.
[bookmark: I5F0A45F024BA11DFAFDCC4019CD14548][bookmark: I5F0738B624BA11DFAFDCC4019CD14548]
[bookmark: SP;aac5000007ec7](13) Charge an applicant any fee for a placement in a job which the agency advertised or represented to the job applicant to be a fee-paid job.
[bookmark: I5F0A6D0024BA11DFAFDCC4019CD14548][bookmark: I5F0738B724BA11DFAFDCC4019CD14548]
[bookmark: SP;7c720000bea05](14) Refer an applicant to a specified bank or credit organization for purposes of obtaining a loan…..

[bookmark: IBB63D9D0EB2711E0BB72CA6283A00CBC][bookmark: I6392662024BA11DFA118E0F09A3F3982][bookmark: I6391C9E024BA11DFA118E0F09A3F3982]§ 189. Enforcement of provisions of this article
[bookmark: I63928D3024BA11DFA118E0F09A3F3982][bookmark: I6391C9E124BA11DFA118E0F09A3F3982]1. This article, article nineteen-B of the labor law [FN1] and sections 37.01, 37.03 and 37.05 of the arts and cultural affairs law shall be enforced by the commissioner of labor, except that in the city of New York this article and such sections shall be enforced by the commissioner of consumer affairs of such city.
[bookmark: [FN1]I6392662124BA11DFA118E0F09A3F3982]2. To effectuate the purposes of this article, article nineteen-B of the labor law [FN1] and sections 37.01, 37.03 and 37.05 of the arts and cultural affairs law, the commissioner or any duly authorized agent or inspector designated by such commissioner, shall have authority to inspect the premises, registers, contract forms, receipt books, application forms, referral forms, reference forms, reference reports and financial records of fees charged and refunds made of each employment agency, which are essential to the operation of such agency, and of each applicant for an employment agency license, as frequently as necessary to ensure compliance with this article and such sections; but in no event shall any employment agency be inspected less frequently than once every eighteen months. The commissioner shall also have authority to subpoena records and witnesses or otherwise to conduct investigations of any employer or other person where he or she has reasonable grounds for believing that such employer or person is violating or has conspired or is conspiring with an employment agency to violate this article or such sections.
[bookmark: I6392DB5024BA11DFA118E0F09A3F3982][bookmark: I6391C9E224BA11DFA118E0F09A3F3982]
3. To effectuate the purposes of this article, the commissioner may make reasonable administrative rules within the standards set in this article. Before such rules shall be issued, the commissioner shall conduct a public hearing, giving due notice thereof to all interested parties. No rule shall become effective until fifteen days after it has been filed in the office of the department of state, if it is a rule of the industrial commissioner, or in the office of the clerk of the city of New York, if it is a rule of the commissioner of licenses of such city, and copies thereof shall be furnished to all employment agencies affected at least fifteen days prior to the effective date of such rule.
[bookmark: I6393026024BA11DFA118E0F09A3F3982][bookmark: I6391C9E324BA11DFA118E0F09A3F3982]
4. Complaints against any such licensed person shall be made orally or in writing to the commissioner, or be sent in an affidavit form without appearing in person, and may be made by recognized employment agencies, trade associations, or others. The commissioner may hold a hearing on a complaint with the powers provided by section one hundred seventy-four of this article. If a hearing is held, reasonable notice thereof, not less than five days, shall be given in writing to said licensed person by serving upon the licensed person either personally, by mail, or by leaving the same with the person in charge of his office, a concise statement of the facts constituting the complaint, and the hearing shall commence before the commissioner with reasonable speed but in no event later than two weeks from the date of the filing of the complaint. The commissioner when investigating any matters pertaining to the granting, issuing, transferring, renewing, revoking, suspending or cancelling of any license is authorized in his discretion to take such testimony as may be necessary on which to base official action. When taking such testimony he may subpoena witnesses and also direct the production before him of necessary and material books and papers. A daily calendar of all hearings shall be kept by the commissioner and shall be posted in a conspicuous place in his public office for at least one day before the date of such hearings. The commissioner shall render his decision within thirty days from the time the matter is finally submitted to him. The commissioner shall keep a record of all such complaints and hearings.
[bookmark: I6393508024BA11DFA118E0F09A3F3982][bookmark: I6391C9E424BA11DFA118E0F09A3F3982]
[bookmark: SP;927d00002c422]5. Following such hearing if it has been shown that the licensed person or his agent, employee or anyone acting on his behalf is guilty of violating any provision of this article or is not a person of good character and responsibility, the commissioner may suspend or revoke the license of such licensed person and/or levy a fine against such licensed person for each violation not to exceed five hundred dollars. Whenever such commissioner shall suspend or revoke the license of any employment agency, or shall levy a fine against such agency, said determination shall be subject to judicial review in proceedings brought pursuant to article seventy-eight of the civil practice law and rules. Whenever such license is revoked, another license or agency manager permit shall not be issued within three years from the date of such revocation to said licensed person or his agency manager or to any person with whom the licensee has been associated in the business of furnishing employment or engagements. Deputy commissioners, or other officials designated to act on behalf of the commissioner, may conduct hearings and act upon applications for licenses, and revoke or suspend such licenses, or levy fines.

[bookmark: _Toc342581629]
MINOR CONTRACTS: CALIFORNIA FAMILY CODE
[bookmark: IBF0A83B1EC7D11E1A123DC956000A4AA]§ 6710. Right of disaffirmance
Except as otherwise provided by statute, a contract of a minor may be disaffirmed by the minor before majority or within a reasonable time afterwards or, in case of the minor's death within that period, by the minor's heirs or personal representative.

[bookmark: IB4D10592EC7D11E1A123DC956000A4AA][bookmark: I37332180013011DF8BABED63804091CB][bookmark: I37328540013011DF8BABED63804091CB]§ 6750. Application of chapter
(a) This chapter applies to the following contracts entered into between an unemancipated minor and any third party or parties on or after January 1, 2000:
[bookmark: I37334890013011DF8BABED63804091CB][bookmark: I37328541013011DF8BABED63804091CB]
(1) A contract pursuant to which a minor is employed or agrees to render artistic or creative services, either directly or through a third party, including, but not limited to, a personal services corporation (loan-out company), or through a casting agency. “Artistic or creative services” includes, but is not limited to, services as an actor, actress, dancer, musician, comedian, singer, stunt-person, voice-over artist, or other performer or entertainer, or as a songwriter, musical producer or arranger, writer, director, producer, production executive, choreographer, composer, conductor, or designer.
[bookmark: I373396B0013011DF8BABED63804091CB][bookmark: I37328542013011DF8BABED63804091CB]
(2) A contract pursuant to which a minor agrees to purchase, or otherwise secure, sell, lease, license, or otherwise dispose of literary, musical, or dramatic properties, or use of a person's likeness, voice recording, performance, or story of or incidents in his or her life, either tangible or intangible, or any rights therein for use in motion pictures, television, the production of sound recordings in any format now known or hereafter devised, the legitimate or living stage, or otherwise in the entertainment field.
[bookmark: I3733BDC0013011DF8BABED63804091CB][bookmark: I37328543013011DF8BABED63804091CB]
(3) A contract pursuant to which a minor is employed or agrees to render services as a participant or player in a sport.
[bookmark: I3733E4D0013011DF8BABED63804091CB][bookmark: I3733E4D1013011DF8BABED63804091CB][bookmark: I37328544013011DF8BABED63804091CB]
(b)(1) If a minor is employed or agrees to render services directly for any person or entity, that person or entity shall be considered the minor's employer for purposes of this chapter.
[bookmark: I37340BE0013011DF8BABED63804091CB][bookmark: I37328545013011DF8BABED63804091CB]
(2) If a minor's services are being rendered through a third-party individual or personal services corporation (loan-out company), the person to whom or entity to which that third party is providing the minor's services shall be considered the minor's employer for purposes of this chapter.
[bookmark: I37345A00013011DF8BABED63804091CB][bookmark: I37328546013011DF8BABED63804091CB]
(3) If a minor renders services as an extra, background performer, or in a similar capacity through an agency or service that provides one or more of those performers for a fee (casting agency), the agency or service shall be considered the minor's employer for the purposes of this chapter.
[bookmark: I37348110013011DF8BABED63804091CB][bookmark: I37348111013011DF8BABED63804091CB][bookmark: I37328547013011DF8BABED63804091CB]
[bookmark: SP;10c0000001331](c)(1) For purposes of this chapter, the minor's “gross earnings” shall mean the total compensation payable to the minor under the contract or, if the minor's services are being rendered through a third-party individual or personal services corporation (loan-out company), the total compensation payable to that third party for the services of the minor.
[bookmark: I3734A820013011DF8BABED63804091CB][bookmark: I37328548013011DF8BABED63804091CB]
[bookmark: SP;fcf30000ea9c4](2) Notwithstanding paragraph (1), with respect to contracts pursuant to which a minor is employed or agrees to render services as a musician, singer, songwriter, musical producer, or arranger only, for purposes of this chapter, the minor's “gross earnings” shall mean the total amount paid to the minor pursuant to the contract, including the payment of any advances to the minor pursuant to the contract, but excluding deductions to offset those advances or other expenses incurred by the employer pursuant to the contract, or, if the minor's services are being rendered through a third-party individual or personal services corporation (loan-out company), the total amount payable to that third party for the services of the minor.

§ 6751. Disaffirmance of contracts approved by court
[bookmark: IADD04442EC7D11E1A123DC956000A4AA][bookmark: I42B154A0013011DFBD51FE081B994F34][bookmark: I42B0DF71013011DFBD51FE081B994F34]
(a) A contract, otherwise valid, of a type described in Section 6750, entered into during minority, cannot be disaffirmed on that ground either during the minority of the person entering into the contract, or at any time thereafter, if the contract has been approved by the superior court in any county in which the minor resides or is employed or in which any party to the contract has its principal office in this state for the transaction of business.
[bookmark: I42B1A2C0013011DFBD51FE081B994F34][bookmark: I42B0DF72013011DFBD51FE081B994F34]
(b) Approval of the court may be given on petition of any party to the contract, after such reasonable notice to all other parties to the contract as is fixed by the court, with opportunity to such other parties to appear and be heard.
[bookmark: I42B1C9D0013011DFBD51FE081B994F34][bookmark: I42B10680013011DFBD51FE081B994F34]
(c) Approval of the court given under this section extends to the whole of the contract and all of its terms and provisions, including, but not limited to, any optional or conditional provisions contained in the contract for extension, prolongation, or termination of the term of the contract.
[bookmark: I42B1F0E0013011DFBD51FE081B994F34][bookmark: I42B10681013011DFBD51FE081B994F34]
(d) For the purposes of any proceeding under this chapter, a parent or legal guardian, as the case may be, entitled to the physical custody, care, and control of the minor at the time of the proceeding shall be considered the minor's guardian ad litem for the proceeding, unless the court shall determine that appointment of a different individual as guardian ad litem is required in the best interests of the minor

§ 6752. Providing copy of minor's birth certificate to other party; minor's gross earnings; set aside in trust for benefit of minor; fiduciary relationship; The Actors' Fund of America as trustee of unclaimed set-aside funds; entitlement of beneficiary of such fund to imputed interest; forwarding of unclaimed funds to The Actors' Fund of America; application of Unclaimed Property Law
[bookmark: ID72A3443EC7D11E1A123DC956000A4AA][bookmark: I37995D60013011DFBD51FE081B994F34][bookmark: I37971371013011DFBD51FE081B994F34]
(a) A parent or guardian entitled to the physical custody, care, and control of a minor who enters into a contract of a type described in Section 6750 shall provide a certified copy of the minor's birth certificate indicating the minor's minority to the other party or parties to the contract and in addition, in the case of a guardian, a certified copy of the court document appointing the person as the minor's legal guardian.
[bookmark: I3799AB80013011DFBD51FE081B994F34][bookmark: I3799AB81013011DFBD51FE081B994F34][bookmark: I37971372013011DFBD51FE081B994F34]
(b)(1) Notwithstanding any other statute, in an order approving a minor's contract of a type described in Section 6750, the court shall require that 15 percent of the minor's gross earnings pursuant to the contract be set aside by the minor's employer in trust, in an account or other savings plan, and preserved for the benefit of the minor in accordance with Section 6753. 
[bookmark: I3799D290013011DFBD51FE081B994F34][bookmark: I37971373013011DFBD51FE081B994F34]
(2) The court shall require that at least one parent or legal guardian, as the case may be, entitled to the physical custody, care, and control of the minor at the time the order is issued be appointed as trustee of the funds ordered to be set aside in trust for the benefit of the minor, unless the court shall determine that appointment of a different individual, individuals, entity, or entities as trustee or trustees is required in the best interest of the minor.
[bookmark: I3799F9A0013011DFBD51FE081B994F34][bookmark: I37971374013011DFBD51FE081B994F34]
(3) Within 10 business days after commencement of employment, the trustee or trustees of the funds ordered to be set aside in trust shall provide the minor's employer with a true and accurate photocopy of the trustee's statement pursuant to Section 6753. Upon presentation of the trustee's statement offered pursuant to this subdivision, the employer shall provide the parent or guardian with a written acknowledgement of receipt of the statement.
[bookmark: I379A20B0013011DFBD51FE081B994F34][bookmark: I37971375013011DFBD51FE081B994F34]
(4) The minor's employer shall deposit or disburse the 15 percent of the minor's gross earnings pursuant to the contract within 15 business days after receiving a true and accurate copy of the trustee's statement pursuant to subdivision (c) of Section 6753, a certified copy of the minor's birth certificate, and, in the case of a guardian, a certified copy of the court document appointing the person as the minor's guardian. Notwithstanding any other provision of law, pending receipt of these documents, the minor's employer shall hold, for the benefit of the minor, the 15 percent of the minor's gross earnings pursuant to the contract.
[bookmark: I379A6ED0013011DFBD51FE081B994F34][bookmark: I37971376013011DFBD51FE081B994F34]
(5) When making the initial deposit of funds, the minor's employer shall provide written notification to the financial institution or company that the funds are subject to Section 6753. Upon receipt of the court order, the minor's employer shall provide the financial institution with a copy of the order.
[bookmark: I379A95E0013011DFBD51FE081B994F34][bookmark: I37971377013011DFBD51FE081B994F34]
[bookmark: SP;61d20000b6d76](6) Once the minor's employer deposits the set aside funds pursuant to Section 6753, in trust, in an account or other savings plan, the minor's employer shall have no further obligation or duty to monitor or account for the funds. The trustee or trustees of the trust shall be the only individual, individuals, entity, or entities with the obligation or duty to monitor and account for those funds once they have been deposited by the minor's employer. The trustee or trustees shall do an annual accounting of the funds held in trust, in an account or other savings plan, in accordance with Sections 16062 and 16063 of the Probate Code.
[bookmark: I379AE400013011DFBD51FE081B994F34][bookmark: I37973A80013011DFBD51FE081B994F34]
[bookmark: SP;d4550000b17c3](7) The court shall have continuing jurisdiction over the trust established pursuant to the order and may at any time, upon petition of the parent or legal guardian, the minor, through his or her guardian ad litem, or the trustee or trustees, on good cause shown, order that the trust be amended or terminated, notwithstanding the provisions of the declaration of trust. An order amending or terminating a trust may be made only after reasonable notice to the beneficiary and, if the beneficiary is then a minor, to the parent or guardian, if any, and to the trustee or trustees of the funds with opportunity for all parties to appear and be heard.
[bookmark: I379B0B10013011DFBD51FE081B994F34][bookmark: I37973A81013011DFBD51FE081B994F34]
[bookmark: SP;200d000029713](8) A parent or guardian entitled to the physical custody, care, and control of the minor shall promptly notify the minor's employer in writing of any change in facts that affect the employer's obligation or ability to set aside the funds in accordance with the order, including, but not limited to, a change of financial institution or account number, or the existence of a new or amended order issued pursuant to paragraph (7) amending or terminating the employer's obligations under this section. The written notification shall be accompanied by a true and accurate photocopy of the trustee's statement pursuant to Section 6753 and, if applicable, a true and accurate photocopy of the new or amended order.
[bookmark: I379B3220013011DFBD51FE081B994F34][bookmark: I379B3221013011DFBD51FE081B994F34][bookmark: I37973A82013011DFBD51FE081B994F34]
[bookmark: SP;885e00005efe7][bookmark: SP;cd58000003dd6](9)(A) If a parent, guardian, or trustee fails to provide the minor's employer with a true and accurate photocopy of the trustee's statement pursuant to Section 6753 within 180 days after the commencement of employment, the employer shall forward to The Actors' Fund of America 15 percent of the minor's gross earnings pursuant to the contract, together with the minor's name and, if known, the minor's social security number, birth date, last known address, telephone number, e-mail address, dates of employment, and title of the project on which the minor was employed, and shall notify the parent, guardian, or trustee of that transfer by certified mail to the last known address. Upon receipt of those forwarded funds, The Actors' Fund of America shall become the trustee of those funds and the minor's employer shall have no further obligation or duty to monitor or account for the funds.
[bookmark: I379B8040013011DFBD51FE081B994F34][bookmark: I37973A83013011DFBD51FE081B994F34]
[bookmark: SP;bc220000dc030](B) The Actors' Fund of America shall make its best efforts to notify the parent, guardian, or trustee of their responsibilities to provide a true and accurate photocopy of the trustee's statement pursuant to Section 6753, and in the case of a guardian, a certified copy of the court document appointing the person as the minor's legal guardian. Within 15 business days after receiving those documents, The Actors' Fund of America shall deposit or disburse the funds as directed by the trustee's statement. When making that deposit or disbursal of the funds, The Actors' Fund of America shall provide to the financial institution notice that the funds are subject to Section 6753 and a copy of each applicable order, and shall thereafter have no further obligation or duty to monitor or account for the funds.
[bookmark: I379BA750013011DFBD51FE081B994F34][bookmark: I37973A84013011DFBD51FE081B994F34]
(c) The Actors' Fund of America shall notify each beneficiary of his or her entitlement to the funds that it holds for the beneficiary within 60 days after the date on which its records indicated that the beneficiary has attained 18 years of age or the date on which it received notice that the minor has been emancipated, by sending that notice to the last known address for the beneficiary or, if it has no specific separate address for the beneficiary, to the beneficiary's parent or guardian.
[bookmark: I379BCE60013011DFBD51FE081B994F34][bookmark: I379BCE61013011DFBD51FE081B994F34][bookmark: I37973A85013011DFBD51FE081B994F34]
[bookmark: SP;e07e0000a9f57](d)(1) Notwithstanding any other statute, for any minor's contract of a type described in Section 6750 that is not being submitted for approval by the court pursuant to Section 6751, or for which the court has issued a final order denying approval, 15 percent of the minor's gross earnings pursuant to the contract shall be set aside by the minor's employer in trust, in an account or other savings plan, and preserved for the benefit of the minor in accordance with Section 6753. At least one parent or legal guardian, as the case may be, entitled to the physical custody, care, and control of the minor, shall be the trustee of the funds set aside for the benefit of the minor, unless the court, upon petition by the parent or legal guardian, the minor, through his or her guardian ad litem, or the trustee or trustees of the trust, shall determine that appointment of a different individual, individuals, entity, or entities as trustee or trustees is required in the best interest of the minor.
[bookmark: I379C1C80013011DFBD51FE081B994F34][bookmark: I37973A86013011DFBD51FE081B994F34]
[bookmark: SP;4be3000003be5](2) Within 10 business days of commencement after employment, a parent or guardian, as the case may be, entitled to the physical custody, care, and control of the minor shall provide the minor's employer with a true and accurate photocopy of the trustee's statement pursuant to Section 6753 and in addition, in the case of a guardian, a certified copy of the court document appointing the person as the minor's legal guardian. Upon presentation of the trustee's statement offered pursuant to this subdivision, the employer shall provide the parent or guardian with a written acknowledgement of receipt of the statement.
[bookmark: I379C4390013011DFBD51FE081B994F34][bookmark: I37973A87013011DFBD51FE081B994F34]
[bookmark: SP;17df000040924](3) The minor's employer shall deposit 15 percent of the minor's gross earnings pursuant to the contract within 15 business days of receiving the trustee's statement pursuant to Section 6753, or if the court denies approval of the contract, within 15 business days of receiving a final order denying approval of the contract. Notwithstanding any other statute, pending receipt of the trustee's statement or the final court order, the minor's employer shall hold for the benefit of the minor the 15 percent of the minor's gross earnings pursuant to the contract. When making the initial deposit of funds, the minor's employer shall provide written notification to the financial institution or company that the funds are subject to Section 6753.
[bookmark: I379C91B0013011DFBD51FE081B994F34][bookmark: I37976190013011DFBD51FE081B994F34]
[bookmark: SP;20c3000034ad5](4) Once the minor's employer deposits the set aside funds in trust, in an account or other savings plan pursuant to Section 6753, the minor's employer shall have no further obligation or duty to monitor or account for the funds. The trustee or trustees of the trust shall be the only individual, individuals, entity, or entities with the obligation or duty to monitor and account for those funds once they have been deposited by the minor's employer. The trustee or trustees shall do an annual accounting of the funds held in trust, in an account or other savings plan, in accordance with Sections 16062 and 16063 of the Probate Code.
[bookmark: I379CB8C0013011DFBD51FE081B994F34][bookmark: I37976191013011DFBD51FE081B994F34]
[bookmark: SP;2eb800003b6b3](5) Upon petition of the parent or legal guardian, the minor, through his or her guardian ad litem, or the trustee or trustees of the trust, to the superior court in any county in which the minor resides or in which the trust is established, the court may at any time, on good cause shown, order that the trust be amended or terminated, notwithstanding the provisions of the declaration of trust. An order amending or terminating a trust may be made only after reasonable notice to the beneficiary and, if the beneficiary is then a minor, to the parent or guardian, if any, and to the trustee or trustees of the funds with opportunity for all parties to appear and be heard.
[bookmark: I379CDFD0013011DFBD51FE081B994F34][bookmark: I37976192013011DFBD51FE081B994F34]
[bookmark: SP;701700008cf77](6) A parent or guardian entitled to the physical custody, care, and control of the minor shall promptly notify the minor's employer in writing of any change in facts that affect the employer's obligation or ability to set aside funds for the benefit of the minor in accordance with this section, including, but not limited to, a change of financial institution or account number, or the existence of a new or amended order issued pursuant to paragraph (5) amending or terminating the employer's obligations under this section. The written notification shall be accompanied by a true and accurate photocopy of the trustee's statement and attachments pursuant to Section 6753 and, if applicable, a true and accurate photocopy of the new or amended order.
[bookmark: I379D2DF0013011DFBD51FE081B994F34][bookmark: I379D2DF1013011DFBD51FE081B994F34][bookmark: I37976193013011DFBD51FE081B994F34]
[bookmark: SP;b0340000d57e3][bookmark: SP;66e20000526b3](7)(A) If a parent, guardian, or trustee fails to provide the minor's employer with a true and accurate photocopy of the trustee's statement pursuant to Section 6753, within 180 days after commencement of employment, the employer shall forward to The Actors' Fund of America the 15 percent of the minor's gross earnings pursuant to the contract, together with the minor's name and, if known, the minor's social security number, birth date, last known address, telephone number, e-mail address, dates of employment, and the title of the project on which the minor was employed, and shall notify the parent, guardian, or trustee of that transfer by certified mail to the last known address. Upon receipt of those forwarded funds, The Actors' Fund of America shall become the trustee of those funds and the minor's employer shall have no further obligation or duty to monitor or account for the funds.
[bookmark: I379D5500013011DFBD51FE081B994F34][bookmark: I37976194013011DFBD51FE081B994F34]
[bookmark: SP;030c00006bc66](B) The Actors' Fund of America shall make best efforts to notify the parent, guardian, or trustee of their responsibilities to provide a true and accurate photocopy of the trustee's statement pursuant to Section 6753 and in the case of a guardian, a certified copy of the court document appointing the person as the minor's legal guardian. After receiving those documents, The Actors' Fund of America shall deposit or disburse the funds as directed by the trustee's statement, and in accordance with Section 6753, within 15 business days. When making that deposit or disbursal of the funds, The Actors' Fund of America shall provide notice to the financial institution that the funds are subject to Section 6753, and shall thereafter have no further obligation or duty to monitor or account for the funds.
[bookmark: I379D7C10013011DFBD51FE081B994F34][bookmark: I37976195013011DFBD51FE081B994F34]
[bookmark: SP;d3e0000075fc7](C) The Actors' Fund of America shall notify each beneficiary of his or her entitlement to the funds that it holds for the beneficiary, within 60 days after the date on which its records indicate that the beneficiary has attained 18 years of age or the date on which it received notice that the minor has been emancipated, by sending that notice to the last known address that it has for the beneficiary, or to the beneficiary's parent or guardian, where it has no specific separate address for the beneficiary.
[bookmark: I379DCA30013011DFBD51FE081B994F34][bookmark: I37976196013011DFBD51FE081B994F34]
[bookmark: SP;7fdd00001ca15](e) Where a parent or guardian is entitled to the physical custody, care, and control of a minor who enters into a contract of a type described in Section 6750, the relationship between the parent or guardian and the minor is a fiduciary relationship that is governed by the law of trusts, whether or not a court has issued a formal order to that effect. The parent or guardian acting in his or her fiduciary relationship, shall, with the earnings and accumulations of the minor under the contract, pay all liabilities incurred by the minor under the contract, including, but not limited to, payments for taxes on all earnings, including taxes on the amounts set aside under subdivisions (b) and (c) of this section, and payments for personal or professional services rendered to the minor or the business related to the contract. Nothing in this subdivision shall be construed to alter any other existing responsibilities of a parent or legal guardian to provide for the support of a minor child…..
[bookmark: I379E1850013011DFBD51FE081B994F34][bookmark: I379E1851013011DFBD51FE081B994F34][bookmark: I379788A0013011DFBD51FE081B994F34][bookmark: SP;ae0d0000c5150][bookmark: SP;9daf00009de57][bookmark: ID8AF4DA2EC7D11E1A123DC956000A4AA][bookmark: IA2737BD2EC7D11E1A123DC956000A4AA][bookmark: I37DD1D20013011DFAE9ED9137EDD83B4][bookmark: I37DC80E0013011DFAE9ED9137EDD83B4]
§ 6753. Establishment of Coogan Trust Account; consent of court required for withdrawals; written statement; handling of funds
(a) The trustee or trustees shall establish a trust account, that shall be known as a Coogan Trust Account, pursuant to this section at a bank, savings and loan institution, credit union, brokerage firm, or company registered under the Investment Company Act of 1940, that is located in the State of California, unless a similar trust has been previously established, for the purpose of preserving for the benefit of the minor the portion of the minor's gross earnings pursuant to paragraph (1) of subdivision (b) of Section 6752 or pursuant to paragraph (1) of subdivision (c) of Section 6752. The trustee or trustees shall establish the trust pursuant to this section within seven business days after the minor's contract is signed by the minor, the third-party individual or personal services corporation (loan-out company), and the employer.
[bookmark: I37DD6B40013011DFAE9ED9137EDD83B4][bookmark: I37DC80E1013011DFAE9ED9137EDD83B4]
(b) Except as otherwise provided in this section, prior to the date on which the beneficiary of the trust attains the age of 18 years or the issuance of a declaration of emancipation of the minor under Section 7122, no withdrawal by the beneficiary or any other individual, individuals, entity, or entities may be made of funds on deposit in trust without written order of the superior court pursuant to paragraph (7) of subdivision (b) or paragraph (5) of subdivision (c) of Section 6752. Upon reaching the age of 18 years, the beneficiary may withdraw the funds on deposit in trust only after providing a certified copy of the beneficiary's birth certificate to the financial institution where the trust is located.
[bookmark: I37DD9250013011DFAE9ED9137EDD83B4][bookmark: I37DC80E2013011DFAE9ED9137EDD83B4]
(c) The trustee or trustees shall, within 10 business days after the minor's contract is signed by the minor, the third-party individual or personal services corporation (loan-out company), and the employer, prepare a written statement under penalty of perjury that shall include the name, address, and telephone number of the financial institution, the name of the account, the number of the account, the name of the minor beneficiary, the name of the trustee or trustees of the account, and any additional information needed by the minor's employer to deposit into the account the portion of the minor's gross earnings prescribed by paragraph (1) of subdivision (b) or paragraph (1) of subdivision (c) of Section 6752. The trustee or trustees shall attach to the written statement a true and accurate photocopy of any information received from the financial institution confirming the creation of the account, such as an account agreement, account terms, passbook, or other similar writings.
[bookmark: I37DDE070013011DFAE9ED9137EDD83B4][bookmark: I37DC80E3013011DFAE9ED9137EDD83B4]
(d) The trust shall be established in California either with a financial institution that is and remains insured at all times by the Federal Deposit Insurance Corporation (FDIC), the Securities Investor Protection Corporation (SIPC), or the National Credit Union Share Insurance Fund (NCUSIF) or their respective successors, or with a company that is and remains registered under the Investment Company Act of 1940. The trustee or trustees of the trust shall be the only individual, individuals, entity, or entities with the obligation or duty to ensure that the funds remain in trust, in an account or other savings plan insured in accordance with this section, or with a company that is and remains registered under the Investment Company Act of 1940 as authorized by this section.
[bookmark: I37DE0780013011DFAE9ED9137EDD83B4][bookmark: I37DC80E4013011DFAE9ED9137EDD83B4]
(e) Upon application by the trustee or trustees to the financial institution or company in which the trust is held, the trust funds shall be handled by the financial institution or company in one or more of the following methods:
[bookmark: I37DE2E90013011DFAE9ED9137EDD83B4][bookmark: I37DC80E5013011DFAE9ED9137EDD83B4]
[bookmark: SP;06a60000dfdc6](1) The financial institution or company may transfer funds to another account or other savings plan at the same financial institution or company, provided that the funds transferred shall continue to be held in trust, and subject to this chapter.
[bookmark: I37DE7CB0013011DFAE9ED9137EDD83B4][bookmark: I37DC80E6013011DFAE9ED9137EDD83B4]
[bookmark: SP;1184000067914](2) The financial institution or company may transfer funds to another financial institution or company, provided that the funds transferred shall continue to be held in trust, and subject to this chapter and that the transferring financial institution or company has provided written notification to the financial institution or company to which the funds will be transferred that the funds are subject to this section and written notice of the requirements of this chapter.
[bookmark: I37DEA3C0013011DFAE9ED9137EDD83B4][bookmark: I37DC80E7013011DFAE9ED9137EDD83B4]
[bookmark: SP;4b250000f9dd6](3) The financial institution or company may use all or a part of the funds to purchase, in the name of and for the benefit of the minor, (A) investment funds offered by a company registered under the Investment Company Act of 1940, provided that if the underlying investments are equity securities, the investment fund is a broad-based index fund or invests broadly across the domestic or a foreign regional economy, is not a sector fund, and has assets under management of at least two hundred fifty million dollars ($250,000,000); or (B) government securities and bonds, certificates of deposit, money market instruments, money market accounts, or mutual funds investing solely in those government securities and bonds, certificates, instruments, and accounts, that are available at the financial institution where the trust fund or other savings plan is held, provided that the funds shall continue to be held in trust and subject to this chapter, those purchases shall have a maturity date on or before the date upon which the minor will attain the age of 18 years, and any proceeds accruing from those purchases shall be redeposited into that account or accounts or used to further purchase any of those or similar securities, bonds, certificates, instruments, funds, or accounts.

[bookmark: _Toc342581630]MINOR CONTRACTS: N.Y. ARTS & CULT.AFFAIRS LAW
[bookmark: I27B059138CEA11E1A37A9016E18FE2A3][bookmark: I4A68B3D022F211DF903AA501EE2C3178][bookmark: I4A66DF1022F211DF903AA501EE2C3178]§ 35.03. Judicial approval of certain contracts for services of infants; effect of approval; guardianship of savings
1. A contract made by an infant or made by a parent or guardian of an infant, or a contract proposed to be so made, under which (a) the infant is to perform or render services as an actor, actress, dancer, musician, vocalist or other performing artist, or as a participant or player in professional sports, or (b) a person is employed to render services to the infant in connection with such services of the infant or in connection with contracts therefor, may be approved by the supreme court or the surrogate's court as provided in this section where the infant is a resident of this state or the services of the infant are to be performed or rendered in this state. If the contract is so approved the infant may not, either during his minority or upon reaching his majority, disaffirm the contract on the ground of infancy or assert that the parent or guardian lacked authority to make the contract. A contract modified, amended or assigned after its approval under this section shall be deemed a new contract.
[bookmark: I4A68DAE022F211DF903AA501EE2C3178][bookmark: I4A68DAE122F211DF903AA501EE2C3178][bookmark: I4A66DF1122F211DF903AA501EE2C3178]
[bookmark: SP;e1d3000043c16]2. (a) Approval of the contract pursuant to this section shall not exempt any person from any other law with respect to licenses, consents or authorizations required for any conduct, employment, use or exhibition of the infant in this state, nor limit in any manner the discretion of the licensing authority or other persons charged with the administration of such requirements, nor dispense with any other requirement of law relating to the infant.
[bookmark: I4A6901F022F211DF903AA501EE2C3178][bookmark: I4A66DF1222F211DF903AA501EE2C3178]
[bookmark: SP;582a0000b0070](b) No contract shall be approved which provides for an employment, use or exhibition of the infant, within or without the state, which is prohibited by law and could not be licensed to take place in this state.
[bookmark: I4A69290022F211DF903AA501EE2C3178][bookmark: I4A66DF1322F211DF903AA501EE2C3178]
[bookmark: SP;04f2000083b65](c) No contract shall be approved unless (i) the written acquiescence to such contract of the parent or parents having custody, or other person having custody of the infant, is filed in the proceeding or (ii) the court shall find that the infant is emancipated.
[bookmark: I4A69772022F211DF903AA501EE2C3178][bookmark: I4A66DF1422F211DF903AA501EE2C3178]
[bookmark: SP;240900008df87](d) No contract shall be approved if the term during which the infant is to perform or render services or during which a person is employed to render services to the infant, including any extensions thereof by option or otherwise, extends for a period of more than three years from the date of approval of the contract, provided, however that if the court finds that such infant is represented by qualified counsel experienced with entertainment industry law and practices such contract may be for a period of not more than seven years. If the contract contains any covenant or condition which extends beyond such three years or, where the court finds that the infant is represented by qualified counsel as provided in this paragraph, seven years, the same may be approved if found to be reasonable and for such period as the court may determine.
[bookmark: I4A69C54022F211DF903AA501EE2C3178][bookmark: I4A66DF1522F211DF903AA501EE2C3178]
[bookmark: SP;3dbc00009bcf6](e) If the court which has approved a contract pursuant to this section shall find that the well-being of the infant is being impaired by the performance thereof, it may, at any time during the term of the contract during which services are to be performed by the infant or rendered by or to the infant or during the term of any other covenant or condition of the contract, either revoke its approval of the contract, or declare such approval revoked unless a modification of the contract which the court finds to be appropriate in the circumstances is agreed upon by the parties and the contract as modified is approved by order of the court. Application for an order pursuant to this paragraph may be made by the infant, or his parent or parents, or guardian, or his limited guardian appointed pursuant to this section, or by the person having the care and custody of the infant, or by a special guardian appointed for the purpose by the court on its own motion. The order granting or denying the application shall be made after hearing, upon notice to the parties to the proceeding in which the contract was approved, given in such manner as the court shall direct. Revocation of the approval of the contract shall not affect any right of action existing at the date of the revocation, except that the court may determine that a refusal to perform on the ground of impairment of the well-being of the infant was justified.
[bookmark: I4A6AAFA022F211DF903AA501EE2C3178][bookmark: I4A6AAFA122F211DF903AA501EE2C3178][bookmark: I4A66DF1622F211DF903AA501EE2C3178]
[bookmark: SP;70c10000c06f3]3. (a) The court may withhold its approval of the contract until the filing of consent by the parent or parents entitled to the earnings of the infant, or of the infant if he is entitled to his own earnings, that a part of the infant's net earnings for services performed or rendered during the term of the contract be set aside and saved for the infant pursuant to the order of the court and under guardianship as provided in this section, until he attains his majority or until further order of the court. Such consent shall not be deemed to constitute an emancipation of the infant.
[bookmark: I4A6AD6B022F211DF903AA501EE2C3178][bookmark: I4A66DF1722F211DF903AA501EE2C3178]
[bookmark: SP;f5cb0000b3753](b) The court shall fix the amount or proportion of net earnings to be set aside as it deems for the best interests of the infant, and the amount or proportion so fixed may, upon subsequent application, be modified in the discretion of the court, within the limits of the consent given at the time the contract was approved. In fixing such amount or proportion, consideration shall be given to the financial circumstances of the parent or parents entitled to the earnings of the infant and to the needs of their other children, or if the infant is entitled to his own earnings and is married, to the needs of his family. Unless the infant is at the time thereof entitled to his own earnings and has no dependents, the court shall not condition its approval of the contract upon consent to the setting aside of an amount or proportion in excess of one-half of the net earnings.
[bookmark: I4A6B24D022F211DF903AA501EE2C3178][bookmark: I4A66DF1822F211DF903AA501EE2C3178]
[bookmark: SP;a552000081070](c) For the purposes of this subdivision, net earnings shall mean the gross earnings received for services performed or rendered by the infant during the term of the contract, less (i) all sums required by law to be paid as taxes to any government or subdivision thereof with respect to or by reason of such earnings; (ii) reasonable sums to be expended for the support, care, education, training and professional management of the infant; and (iii) reasonable fees and expenses paid or to be paid in connection with the proceeding, the contract and its performance.
[bookmark: I4A6B4BE022F211DF903AA501EE2C3178][bookmark: I4A6B4BE122F211DF903AA501EE2C3178][bookmark: I4A66DF1922F211DF903AA501EE2C3178]
[bookmark: SP;0ea8000086ec7]4. (a) A proceeding for the approval of a contract shall be commenced by verified petition of the guardian of the infant's person or property, or of the infant, or of a parent, or of any interested person, or of any relative of the infant on his behalf. If a guardian of the infant's person or property has been appointed or qualified in this state, the petition shall be made to the court by which he was appointed or in which he qualified. If there is no such guardian, the petition shall be made to the supreme court or the surrogate's court in the county in which the infant resides, or if he is not a resident of the state, in any county in which the infant is to be employed under the contract.
[bookmark: I4A6B72F022F211DF903AA501EE2C3178][bookmark: I4A66DF1A22F211DF903AA501EE2C3178]
[bookmark: SP;3eed0000a2502](b) The following persons, other than one who is the petitioner or joins in the petition, shall be served with an order or citation to show cause why the petition should not be granted: (i) the infant, if over the age of fourteen years, (ii) his guardian or guardians, if any, whether or not appointed or qualified in this state; (iii) each party to the contract; (iv) the parent or parents of the infant; (v) any person having the care and custody of the infant; (vi) the person with whom the infant resides; and (vii) if it appears that the infant is married, his spouse. Service shall be made in such manner as the court shall direct, at least eight days before the time at which the petition is noticed to be heard, unless the court shall fix a shorter time.
[bookmark: I4A6BC11022F211DF903AA501EE2C3178][bookmark: I4A66DF1B22F211DF903AA501EE2C3178]
5. The petition shall have annexed a complete copy of the contract or proposed contract and shall set forth:
[bookmark: I4A6BE82022F211DF903AA501EE2C3178][bookmark: I4A66DF1C22F211DF903AA501EE2C3178]
[bookmark: SP;aa750000595a2](a) The full name, residence and date of birth of the infant;
[bookmark: I4A6C0F3022F211DF903AA501EE2C3178][bookmark: I4A66DF1D22F211DF903AA501EE2C3178]
[bookmark: SP;86b50000d8542](b) The name and residence of any living parent of the infant, the name and residence of the person who has care and custody of the infant, and the name and residence of the person with whom the infant resides;
[bookmark: I4A6C364022F211DF903AA501EE2C3178][bookmark: I4A67062022F211DF903AA501EE2C3178]
[bookmark: SP;36ce0000d8f07](c) Whether the infant has had at any time a guardian appointed by will or deed or by a court of any jurisdiction;
[bookmark: I4A6C5D5022F211DF903AA501EE2C3178][bookmark: I4A67062122F211DF903AA501EE2C3178]
[bookmark: SP;dfed0000e0bb5](d) Whether the infant is a resident of the state, or if he is not a resident, that the petition is for approval of a contract for performance or rendering of services by the infant and the place in the state where the services are to be performed or rendered;
[bookmark: I4A6CAB7022F211DF903AA501EE2C3178][bookmark: I4A67062222F211DF903AA501EE2C3178]
[bookmark: SP;9a010000d6bb5](e) A brief statement as to the infant's employment and compensation under the contract or proposed contract;
[bookmark: I4A6CD28022F211DF903AA501EE2C3178][bookmark: I4A67062322F211DF903AA501EE2C3178]
[bookmark: SP;a30a0000bd954](f) (i) A statement that the term of the contract during which the infant is to perform or render services or during which a person is employed to render services to the infant can in no event extend for a period of more than three years from the date of approval of the contract, and (ii) an enumeration of any other covenants or conditions contained in the contract which extend beyond such three years or a statement that the contract contains no such other covenants or conditions;
[bookmark: I4A6CF99022F211DF903AA501EE2C3178][bookmark: I4A67062422F211DF903AA501EE2C3178]
[bookmark: SP;44df00002a361](g) A statement as to who is entitled to the infant's earnings and, if the infant is not so entitled, facts regarding the property and financial circumstances of the parent or parents who are so entitled;
[bookmark: I4A6D20A022F211DF903AA501EE2C3178][bookmark: I4A67062522F211DF903AA501EE2C3178]
[bookmark: SP;c91700008bd56](h) The facts with respect to any previous application for the relief sought in the petition or similar relief with respect to the infant;
[bookmark: I4A6D6EC022F211DF903AA501EE2C3178][bookmark: I4A67062622F211DF903AA501EE2C3178]
[bookmark: SP;7bd0000051221](i) A schedule showing the infant's gross earnings, estimated outlays and estimated net earnings as defined in subdivision three of this section;
[bookmark: I4A6D95D022F211DF903AA501EE2C3178][bookmark: I4A67062722F211DF903AA501EE2C3178]
[bookmark: SP;4b17000065743](j) The interest of the petitioner in the contract or proposed contract or in the infant's performance under it;
[bookmark: I4A6DBCE022F211DF903AA501EE2C3178][bookmark: I4A67062822F211DF903AA501EE2C3178]
[bookmark: SP;633e000087371](k) Such other facts regarding the infant, his family and property, as show that the contract is reasonable and provident and for the best interests of the infant.
[bookmark: I4A67062922F211DF903AA501EE2C3178]
If no guardian of the property of the infant has been appointed or qualified in this state, the petition shall also pray for the appointment of a limited guardian as provided in subdivision seven of this section. The petition may nominate a person to be appointed as such limited guardian, setting forth reasons why the person nominated would be a proper and suitable person to be appointed as limited guardian and setting forth the interest of the person so nominated in the contract or proposed contract or in the infant's performance under it.
[bookmark: I4A6E321022F211DF903AA501EE2C3178][bookmark: I4A67062A22F211DF903AA501EE2C3178]
[bookmark: SP;98690000d3140]6. At any time after the filing of the petition the court, if it deems it advisable, may appoint a special guardian to represent the interests of the infant.
[bookmark: I4A6E592022F211DF903AA501EE2C3178][bookmark: I4A67062B22F211DF903AA501EE2C3178]
[bookmark: SP;ab8000003b904]7. If a guardian of the property of the infant has been appointed or qualified in this state, he shall receive and hold any net earnings directed by the court to be set aside for the infant as provided in subdivision three. In any other case a limited guardian shall be appointed for such purpose. A parent, guardian or other petitioner is not ineligible to be appointed as limited guardian by reason of his interest in any part of the infant's earnings under the contract or proposed contract or by reason of the fact that he is a party to or otherwise interested in the contract or in the infant's performance under the contract, provided such interest is disclosed.
[bookmark: I4A67062C22F211DF903AA501EE2C3178]
If the contract is approved and if the court shall direct that a portion of the net earnings be set aside as provided in subdivision three of this section, the limited guardian shall qualify in the manner provided with respect to a general guardian of the property of the infant appointed by the court in which the proceeding is had, and with respect to net earnings ordered to be set aside shall be subject to all provisions applicable to a general guardian so appointed.
[bookmark: I4A67062D22F211DF903AA501EE2C3178]
If a guardian of the property of the infant is appointed or qualifies after the appointment of a limited guardian, the limited guardian may continue to act with respect to earnings under the contract approved by the court until the termination of the contract; upon such termination he shall transfer to the guardian of the infant's property the funds of the infant in his hands.
[bookmark: I4A6EF56022F211DF903AA501EE2C3178][bookmark: I4A6EF56122F211DF903AA501EE2C3178][bookmark: I4A67062E22F211DF903AA501EE2C3178]
[bookmark: SP;bd400000e1673][bookmark: SP;7c6c0000ad140]8. (a) The infant shall attend personally before the court upon the hearing of the petition. Upon such hearing, and upon such proof as it deems necessary and advisable, the court shall make such order as justice and the best interests of the infant require.
[bookmark: I4A6F1C7022F211DF903AA501EE2C3178][bookmark: I4A67062F22F211DF903AA501EE2C3178]
[bookmark: SP;7603000097a25](b) The court at such hearing or on an adjournment thereof may, by order:
[bookmark: I4A6F438022F211DF903AA501EE2C3178][bookmark: I4A672D3022F211DF903AA501EE2C3178]
[bookmark: SP;e8400000ea914](i) determine any issue arising from the pleadings or proof and required to be determined for final disposition of the matter, including issues with respect to the age or emancipation of the infant or with respect to entitlement of any person to his earnings;
[bookmark: I4A6F6A9022F211DF903AA501EE2C3178][bookmark: I4A672D3122F211DF903AA501EE2C3178]
[bookmark: SP;2c79000031251](ii) disapprove the contract or proposed contract or approve it, or approve it upon such conditions, with respect to modification of the terms thereof or otherwise, as it shall determine;
[bookmark: I4A6FB8B022F211DF903AA501EE2C3178][bookmark: I4A672D3222F211DF903AA501EE2C3178]
[bookmark: SP;eaf5000084532](iii) appoint a limited guardian as provided in subdivision seven of this section.
[bookmark: I4A6FDFC022F211DF903AA501EE2C3178][bookmark: I4A672D3322F211DF903AA501EE2C3178]
[bookmark: SP;b5f50000cf3e1](c) If the contract is approved upon condition of consent that a portion of the net earnings of the infant under the contract be set aside, the court shall fix the amount or proportion of net earnings to be set aside and if the court shall find that consent or consents thereto have been filed as provided in subdivision three of this section, shall give directions with respect to computation of and payment of sums to be set aside.

[bookmark: _Toc342581631]RIGHT OF PUBLICITY/PRIVACY STATUTES: CALIFORNIA

[bookmark: IBA0365F3EEE211E18D948ECC488466DA][bookmark: I4FCB4790009A11DF8BABED63804091CB][bookmark: I4FCA8441009A11DF8BABED63804091CB]Cal. Civ. Code § 3344. Use of another's name, voice, signature, photograph, or likeness for advertising or selling or soliciting purposes
(a) Any person who knowingly uses another's name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods or services, without such person's prior consent, or, in the case of a minor, the prior consent of his parent or legal guardian, shall be liable for any damages sustained by the person or persons injured as a result thereof. In addition, in any action brought under this section, the person who violated the section shall be liable to the injured party or parties in an amount equal to the greater of seven hundred fifty dollars ($750) or the actual damages suffered by him or her as a result of the unauthorized use, and any profits from the unauthorized use that are attributable to the use and are not taken into account in computing the actual damages. In establishing such profits, the injured party or parties are required to present proof only of the gross revenue attributable to such use, and the person who violated this section is required to prove his or her deductible expenses. Punitive damages may also be awarded to the injured party or parties. The prevailing party in any action under this section shall also be entitled to attorney's fees and costs.
[bookmark: I4FCB95B0009A11DF8BABED63804091CB][bookmark: I4FCA8442009A11DF8BABED63804091CB]
(b) As used in this section, “photograph” means any photograph or photographic reproduction, still or moving, or any videotape or live television transmission, of any person, such that the person is readily identifiable.
[bookmark: I4FCBBCC0009A11DF8BABED63804091CB][bookmark: I4FCA8443009A11DF8BABED63804091CB]
(1) A person shall be deemed to be readily identifiable from a photograph when one who views the photograph with the naked eye can reasonably determine that the person depicted in the photograph is the same person who is complaining of its unauthorized use.
[bookmark: I4FCBE3D0009A11DF8BABED63804091CB][bookmark: I4FCA8444009A11DF8BABED63804091CB]
(2) If the photograph includes more than one person so identifiable, then the person or persons complaining of the use shall be represented as individuals rather than solely as members of a definable group represented in the photograph. A definable group includes, but is not limited to, the following examples: a crowd at any sporting event, a crowd in any street or public building, the audience at any theatrical or stage production, a glee club, or a baseball team.
[bookmark: I4FCC31F0009A11DF8BABED63804091CB][bookmark: I4FCA8445009A11DF8BABED63804091CB]
(3) A person or persons shall be considered to be represented as members of a definable group if they are represented in the photograph solely as a result of being present at the time the photograph was taken and have not been singled out as individuals in any manner.
[bookmark: I4FCC5900009A11DF8BABED63804091CB][bookmark: I4FCAAB50009A11DF8BABED63804091CB]
(c) Where a photograph or likeness of an employee of the person using the photograph or likeness appearing in the advertisement or other publication prepared by or in behalf of the user is only incidental, and not essential, to the purpose of the publication in which it appears, there shall arise a rebuttable presumption affecting the burden of producing evidence that the failure to obtain the consent of the employee was not a knowing use of the employee's photograph or likeness.
[bookmark: I4FCC8010009A11DF8BABED63804091CB][bookmark: I4FCAAB51009A11DF8BABED63804091CB]
(d) For purposes of this section, a use of a name, voice, signature, photograph, or likeness in connection with any news, public affairs, or sports broadcast or account, or any political campaign, shall not constitute a use for which consent is required under subdivision (a).
[bookmark: I4FCCA720009A11DF8BABED63804091CB][bookmark: I4FCAAB52009A11DF8BABED63804091CB]
(e) The use of a name, voice, signature, photograph, or likeness in a commercial medium shall not constitute a use for which consent is required under subdivision (a) solely because the material containing such use is commercially sponsored or contains paid advertising. Rather it shall be a question of fact whether or not the use of the person's name, voice, signature, photograph, or likeness was so directly connected with the commercial sponsorship or with the paid advertising as to constitute a use for which consent is required under subdivision (a).
[bookmark: I4FCCF540009A11DF8BABED63804091CB][bookmark: I4FCAAB53009A11DF8BABED63804091CB]
(f) Nothing in this section shall apply to the owners or employees of any medium used for advertising, including, but not limited to, newspapers, magazines, radio and television networks and stations, cable television systems, billboards, and transit ads, by whom any advertisement or solicitation in violation of this section is published or disseminated, unless it is established that such owners or employees had knowledge of the unauthorized use of the person's name, voice, signature, photograph, or likeness as prohibited by this section.
[bookmark: I4FCD1C50009A11DF8BABED63804091CB][bookmark: I4FCAAB54009A11DF8BABED63804091CB]
(g) The remedies provided for in this section are cumulative and shall be in addition to any others provided for by law.
[bookmark: IBD982570EEE211E18D948ECC488466DA]
[bookmark: IBD998500EEE211E18D948ECC488466DA][bookmark: I4FCAAB55009A11DF8BABED63804091CB]CREDIT(S)

(Added by Stats.1971, c. 1595, p. 3426, § 1. Amended by Stats.1984, c. 1704, § 2.)
[bookmark: I4FCE06B0009A11DF8BABED63804091CB]VALIDITY
In the of case of Laws v. Sony Music Entertainment, Inc., C.A.9 (Cal.)2006, 448 F.3d 1134, 78 U.S.P.Q.2d 1910, certiorari denied 127 S.Ct. 1371, 549 U.S. 1252, 167 L.Ed.2d 159., federal copyright law preempted the plaintiff's claim under this section.

[bookmark: IBF61E8F0EEE211E18D948ECC488466DA][bookmark: I4FCE54D0009A11DF8BABED63804091CB]HISTORICAL AND STATUTORY NOTES
1997 Main Volume

1984 amendment inserted “voice, signature”, inserted “on or in products, merchandise, or goods, or”, inserted “or selling, or soliciting purchases of,” deleted “or for purposes of solicitation of purchases of products, merchandise, goods or services,” following “goods or services” and preceding “without such person's prior consent”, substituted “equal to the greater of seven hundred fifty dollars ($750)” for “no less than three hundred dollars ($300)”, and inserted “or the actual damages suffered by him or her as a result of the unauthorized use, and any profits from the unauthorized use that are attributable to the use and are not taken into account in computing the actual damages”, in the first sentence, and inserted the second, third and fourth sentences in subd. (a); inserted “voice, signature,” inserted a comma following “photograph”, substituted “which consent is required under subdivision (a)” for “purposes of advertising or solicitation” in subds. (d) and (e), and substituted “person's” for “complainant's” in subd. (e); and inserted “networks and”, “cable television systems,” and “voice, signature,” in subd. (f).

[bookmark: I509EF3F2EF1D11E18D948ECC488466DA][bookmark: ID5798480E09311E093A38B422D451B43][bookmark: ID5798481E09311E093A38B422D451B43][bookmark: ID5542238E09311E093A38B422D451B43]Cal. Civ. Code § 3344.1. Deceased personality's name, voice, signature, photograph, or likeness; unauthorized use; damages and profits from use; protected uses; persons entitled to exercise rights; successors in interest or licensees; registration of claim
(a)(1) Any person who uses a deceased personality's name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods, or services, without prior consent from the person or persons specified in subdivision (c), shall be liable for any damages sustained by the person or persons injured as a result thereof. In addition, in any action brought under this section, the person who violated the section shall be liable to the injured party or parties in an amount equal to the greater of seven hundred fifty dollars ($750) or the actual damages suffered by the injured party or parties, as a result of the unauthorized use, and any profits from the unauthorized use that are attributable to the use and are not taken into account in computing the actual damages. In establishing these profits, the injured party or parties shall be required to present proof only of the gross revenue attributable to the use, and the person who violated the section is required to prove his or her deductible expenses. Punitive damages may also be awarded to the injured party or parties. The prevailing party or parties in any action under this section shall also be entitled to attorney's fees and costs.
[bookmark: ID5798482E09311E093A38B422D451B43][bookmark: ID5542239E09311E093A38B422D451B43]
(2) For purposes of this subdivision, a play, book, magazine, newspaper, musical composition, audiovisual work, radio or television program, single and original work of art, work of political or newsworthy value, or an advertisement or commercial announcement for any of these works, shall not be considered a product, article of merchandise, good, or service if it is fictional or nonfictional entertainment, or a dramatic, literary, or musical work.
[bookmark: ID5798483E09311E093A38B422D451B43][bookmark: ID554223AE09311E093A38B422D451B43]
(3) If a work that is protected under paragraph (2) includes within it a use in connection with a product, article of merchandise, good, or service, this use shall not be exempt under this subdivision, notwithstanding the unprotected use's inclusion in a work otherwise exempt under this subdivision, if the claimant proves that this use is so directly connected with a product, article of merchandise, good, or service as to constitute an act of advertising, selling, or soliciting purchases of that product, article of merchandise, good, or service by the deceased personality without prior consent from the person or persons specified in subdivision (c).
[bookmark: ID579AB90E09311E093A38B422D451B43][bookmark: ID554223BE09311E093A38B422D451B43]
(b) The rights recognized under this section are property rights, freely transferable or descendible, in whole or in part, by contract or by means of any trust or any other testamentary instrument, executed before or after January 1, 1985. The rights recognized under this section shall be deemed to have existed at the time of death of any deceased personality who died prior to January 1, 1985, and, except as provided in subdivision (o), shall vest in the persons entitled to these property rights under the testamentary instrument of the deceased personality effective as of the date of his or her death. In the absence of an express transfer in a testamentary instrument of the deceased personality's rights in his or her name, voice, signature, photograph, or likeness, a provision in the testamentary instrument that provides for the disposition of the residue of the deceased personality's assets shall be effective to transfer the rights recognized under this section in accordance with the terms of that provision. The rights established by this section shall also be freely transferable or descendible by contract, trust, or any other testamentary instrument by any subsequent owner of the deceased personality's rights as recognized by this section. Nothing in this section shall be construed to render invalid or unenforceable any contract entered into by a deceased personality during his or her lifetime by which the deceased personality assigned the rights, in whole or in part, to use his or her name, voice, signature, photograph, or likeness, regardless of whether the contract was entered into before or after January 1, 1985.
[bookmark: ID579D2A0E09311E093A38B422D451B43][bookmark: ID554223CE09311E093A38B422D451B43]
(c) The consent required by this section shall be exercisable by the person or persons to whom the right of consent, or portion thereof, has been transferred in accordance with subdivision (b), or if no transfer has occurred, then by the person or persons to whom the right of consent, or portion thereof, has passed in accordance with subdivision (d).
[bookmark: ID579F9B0E09311E093A38B422D451B43][bookmark: ID554223DE09311E093A38B422D451B43]
(d) Subject to subdivisions (b) and (c), after the death of any person, the rights under this section shall belong to the following person or persons and may be exercised, on behalf of and for the benefit of all of those persons, by those persons who, in the aggregate, are entitled to more than a one-half interest in the rights:
[bookmark: ID579F9B1E09311E093A38B422D451B43][bookmark: ID554223EE09311E093A38B422D451B43]
(1) The entire interest in those rights belongs to the surviving spouse of the deceased personality unless there are any surviving children or grandchildren of the deceased personality, in which case one-half of the entire interest in those rights belongs to the surviving spouse.
[bookmark: ID57A20C0E09311E093A38B422D451B43][bookmark: ID5544940E09311E093A38B422D451B43]
(2) The entire interest in those rights belongs to the surviving children of the deceased personality and to the surviving children of any dead child of the deceased personality unless the deceased personality has a surviving spouse, in which case the ownership of a one-half interest in rights is divided among the surviving children and grandchildren.
[bookmark: ID57A20C1E09311E093A38B422D451B43][bookmark: ID5544941E09311E093A38B422D451B43]
(3) If there is no surviving spouse, and no surviving children or grandchildren, then the entire interest in those rights belongs to the surviving parent or parents of the deceased personality.
[bookmark: ID57A20C2E09311E093A38B422D451B43][bookmark: ID5544942E09311E093A38B422D451B43]
(4) The rights of the deceased personality's children and grandchildren are in all cases divided among them and exercisable in the manner provided in Section 240 of the Probate Code according to the number of the deceased personality's children represented. The share of the children of a dead child of a deceased personality can be exercised only by the action of a majority of them.
[bookmark: ID57A20C3E09311E093A38B422D451B43][bookmark: ID5544943E09311E093A38B422D451B43]
(e) If any deceased personality does not transfer his or her rights under this section by contract, or by means of a trust or testamentary instrument, and there are no surviving persons as described in subdivision (d), then the rights set forth in subdivision (a) shall terminate.
[bookmark: ID57A47D0E09311E093A38B422D451B43][bookmark: ID57A6EE0E09311E093A38B422D451B43][bookmark: ID5544944E09311E093A38B422D451B43]
(f)(1) A successor in interest to the rights of a deceased personality under this section or a licensee thereof shall not recover damages for a use prohibited by this section that occurs before the successor in interest or licensee registers a claim of the rights under paragraph (2).
[bookmark: ID57A6EE1E09311E093A38B422D451B43][bookmark: ID5544945E09311E093A38B422D451B43]
[bookmark: SP;ac4e0000281c0](2) Any person claiming to be a successor in interest to the rights of a deceased personality under this section or a licensee thereof may register that claim with the Secretary of State on a form prescribed by the Secretary of State and upon payment of a fee as set forth in subdivision (d) of Section 12195 of the Government Code. The form shall be verified and shall include the name and date of death of the deceased personality, the name and address of the claimant, the basis of the claim, and the rights claimed.
[bookmark: ID57A95F0E09311E093A38B422D451B43][bookmark: ID5544946E09311E093A38B422D451B43]
[bookmark: SP;f8fc0000f70d0](3) Upon receipt and after filing of any document under this section, the Secretary of State shall post the document along with the entire registry of persons claiming to be a successor in interest to the rights of a deceased personality or a registered licensee under this section upon the Secretary of State's Internet Web site. The Secretary of State may microfilm or reproduce by other techniques any of the filings or documents and destroy the original filing or document. The microfilm or other reproduction of any document under this section shall be admissible in any court of law. The microfilm or other reproduction of any document may be destroyed by the Secretary of State 70 years after the death of the personality named therein.
[bookmark: ID57A95F1E09311E093A38B422D451B43][bookmark: ID5544947E09311E093A38B422D451B43]
[bookmark: SP;1d64000049d86](4) Claims registered under this subdivision shall be public records.
[bookmark: ID57A95F2E09311E093A38B422D451B43][bookmark: ID5544948E09311E093A38B422D451B43]
[bookmark: SP;16f4000091d86](g) An action shall not be brought under this section by reason of any use of a deceased personality's name, voice, signature, photograph, or likeness occurring after the expiration of 70 years after the death of the deceased personality.
[bookmark: ID57ABD00E09311E093A38B422D451B43][bookmark: ID5544949E09311E093A38B422D451B43]
[bookmark: SP;f383000077b35](h) As used in this section, “deceased personality” means any natural person whose name, voice, signature, photograph, or likeness has commercial value at the time of his or her death, or because of his or her death, whether or not during the lifetime of that natural person the person used his or her name, voice, signature, photograph, or likeness on or in products, merchandise, or goods, or for purposes of advertising or selling, or solicitation of purchase of, products, merchandise, goods, or services. A “deceased personality” shall include, without limitation, any such natural person who has died within 70 years prior to January 1, 1985.
[bookmark: ID57AE410E09311E093A38B422D451B43][bookmark: ID554494AE09311E093A38B422D451B43]
[bookmark: SP;17a3000024864](i) As used in this section, “photograph” means any photograph or photographic reproduction, still or moving, or any videotape or live television transmission, of any person, such that the deceased personality is readily identifiable. A deceased personality shall be deemed to be readily identifiable from a photograph if one who views the photograph with the naked eye can reasonably determine who the person depicted in the photograph is.
[bookmark: ID57B0B20E09311E093A38B422D451B43][bookmark: ID554494BE09311E093A38B422D451B43]
[bookmark: SP;267600008f864](j) For purposes of this section, the use of a name, voice, signature, photograph, or likeness in connection with any news, public affairs, or sports broadcast or account, or any political campaign, shall not constitute a use for which consent is required under subdivision (a).
[bookmark: ID57B3230E09311E093A38B422D451B43][bookmark: ID554494CE09311E093A38B422D451B43]
[bookmark: SP;340a00009b6f3](k) The use of a name, voice, signature, photograph, or likeness in a commercial medium shall not constitute a use for which consent is required under subdivision (a) solely because the material containing the use is commercially sponsored or contains paid advertising. Rather, it shall be a question of fact whether or not the use of the deceased personality's name, voice, signature, photograph, or likeness was so directly connected with the commercial sponsorship or with the paid advertising as to constitute a use for which consent is required under subdivision (a).
[bookmark: ID57B5940E09311E093A38B422D451B43][bookmark: ID554494DE09311E093A38B422D451B43]
[bookmark: SP;3cd1000064020](l) Nothing in this section shall apply to the owners or employees of any medium used for advertising, including, but not limited to, newspapers, magazines, radio and television networks and stations, cable television systems, billboards, and transit advertisements, by whom any advertisement or solicitation in violation of this section is published or disseminated, unless it is established that the owners or employees had knowledge of the unauthorized use of the deceased personality's name, voice, signature, photograph, or likeness as prohibited by this section.
[bookmark: ID57B8050E09311E093A38B422D451B43][bookmark: ID554494EE09311E093A38B422D451B43]
[bookmark: SP;ea62000089cc6](m) The remedies provided for in this section are cumulative and shall be in addition to any others provided for by law.
[bookmark: ID57BA760E09311E093A38B422D451B43][bookmark: ID554494FE09311E093A38B422D451B43]
[bookmark: SP;d92f0000cce47](n) This section shall apply to the adjudication of liability and the imposition of any damages or other remedies in cases in which the liability, damages, and other remedies arise from acts occurring directly in this state. For purposes of this section, acts giving rise to liability shall be limited to the use, on or in products, merchandise, goods, or services, or the advertising or selling, or soliciting purchases of, products, merchandise, goods, or services prohibited by this section.
[bookmark: ID57BCE70E09311E093A38B422D451B43][bookmark: ID5544950E09311E093A38B422D451B43]
[bookmark: SP;094e0000e3d66](o) Notwithstanding any provision of this section to the contrary, if an action was taken prior to May 1, 2007, to exercise rights recognized under this section relating to a deceased personality who died prior to January 1, 1985, by a person described in subdivision (d), other than a person who was disinherited by the deceased personality in a testamentary instrument, and the exercise of those rights was not challenged successfully in a court action by a person described in subdivision (b), that exercise shall not be affected by subdivision (b). In that case, the rights that would otherwise vest in one or more persons described in subdivision (b) shall vest solely in the person or persons described in subdivision (d), other than a person disinherited by the deceased personality in a testamentary instrument, for all future purposes.
[bookmark: ID57BF580E09311E093A38B422D451B43][bookmark: ID5544951E09311E093A38B422D451B43]
[bookmark: SP;2c830000eaaf5](p) The rights recognized by this section are expressly made retroactive, including to those deceased personalities who died before January 1, 1985.
[bookmark: I5800C100EF1D11E18D948ECC488466DA]
[bookmark: I5807C5E0EF1D11E18D948ECC488466DA][bookmark: IDCB9C0B7011B11DF8BABED63804091CB]CREDIT(S)

(Formerly § 990, added by Stats.1984, c. 1704, § 1. Amended by Stats.1988, c. 113, § 2, eff. May 25, 1988, operative July 1, 1988. Renumbered § 3344.1 and amended by Stats.1999, c. 998 (S.B.209), § 1. Amended by Stats.1999, c. 1000 (S.B.284), § 9.5; Stats.2007, c. 439 (S.B.771), § 1; Stats.2009, c. 88 (A.B.176), § 15; Stats.2010, c. 20 (A.B.585), § 1; Stats.2011, c. 296 (A.B.1023), § 35.)
[bookmark: IDCC161D0011B11DF8BABED63804091CB]LAW REVISION COMMISSION COMMENTS
1987 Amendment

Section 990 is amended to conform terminology. [19 Cal.L.Rev.Comm.Reports 1033 (1987) ].

2009 Amendment

[bookmark: I59AA2B40EF1D11E18D948ECC488466DA]Subdivision (i) of Section 3344.1 is amended to reflect advances in recording technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing numerous references to “audiotape” in Civil Discovery Act with either “audio technology,” “audio recording,” or “audio record,” as context required). [37 Cal. L. Revision Comm'n Reports 211 (2007)].

[bookmark: IDCD70CB0011B11DF8BABED63804091CB]HISTORICAL AND STATUTORY NOTES
2012 Electronic Update 
1988 Legislation

The 1988 amendment substituted, in subd. (d)(4), “in the manner provided in Section 240 of the Probate Code” for “on a per stirpes basis”; deleted, from the end of subd. (d)(4), a sentence which read: “For the purposes of this section, ‘per stirpes’ is defined as it is defined in Section 240 of the Probate Code”; and made non-substantive wording changes throughout the section.

1999 Legislation

Stats.1999, c. 1000, renumbered the section; in subd. (a), designated existing provisions as par. (1); added pars. (2) and (3), relating to protected uses; made nonsubstantive changes in subds. (c), (d)(4), (f)(1), (f)(2), (g), (h), and (k); in subd. (f)(2), substituted “as set forth in subdivision (d) of Section 12195 of the Government Code” for “of ten dollars ($10)”; rewrote subd. (f)(3); in subds. (g) and (h), substituted “70” for “50”; rewrote subd. (n); and added subd. (o), relating to the short title. Prior to revision, subds. (f)(3) and (n) had read:

“(3) Upon receipt and after filing of any document under this section, the Secretary of State may microfilm or reproduce by other techniques any of the filings or documents and destroy the original filing or document. The microfilm or other reproduction of any document under the provision of this section shall be admissible in any court of law. The microfilm or other reproduction of any document may be destroyed by the Secretary of State 50 years after the death of the personality named therein.”

“(n) This section shall not apply to the use of a deceased personality's name, voice, signature, photograph, or likeness, in any of the following instances:”

Under the provisions of § 61 of Stats.1999, c. 1000 (S.B.284), the 1999 amendments of this section by c. 998 (S.B.209) and c. 1000 (S.B.284) were given effect and incorporated in the form set forth in § 9.5 of c. 1000 (S.B.284).

An amendment of this section by § 9 of Stats.1999, c. 1000 (S.B.284), failed to become operative under the provisions of § 61 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code § 9605.

2007 Legislation

Stats.2007, c. 439 (S.B.771), in subd. (a), in the fifth sentence, substituted “attorney's fees” for “attorneys' fees”; rewrote subd. (b); in subd. (e), substituted “instrument” for “document”; rewrote subd. (o); and added subd. (p). Prior to amendment, subds. (b) and (o) had read:

“(b) The rights recognized under this section are property rights, freely transferable, in whole or in part, by contract or by means of trust or testamentary documents, whether the transfer occurs before the death of the deceased personality, by the deceased personality or his or her transferees, or, after the death of the deceased personality, by the person or persons in whom the rights vest under this section or the transferees of that person or persons.”

“(o) This section shall be known and may be cited as the Astaire Celebrity Image Protection Act.”

Section 2 of Stats.2007, c. 439 (S.B.771), provides:

“SEC. 2. It is the intent of the Legislature to abrogate the summary judgment orders entered in The Milton H. Greene Archives, Inc. v. CMG Worldwide, Inc., United States District Court, Central District of California, Case No. CV 05-2200 MMM (MCx), filed May 14, 2007, and in Shaw Family Archives Ltd. v. CMG Worldwide, Inc., United States District Court, Southern District of New York, Case No. 05 Civ. 3939 (CM), dated May 2, 2007.”

2009 Legislation

Stats.2009, c. 88 (A.B.176), made nonsubstantive changes to maintain the code.

Subordination of legislation by Stats.2009, c. 88 (A.B.176), to other 2009 legislation, see Historical and Statutory Notes under Business and Professions Code § 2293.

2010 Legislation

Stats.2010, c. 20 (A.B.585), in subd. (d), substituted “belong” for “belongs” throughout; in subd. (f)(1), in the first sentence, substituted “may” for “shall”; in subd. (f)(3), in the first sentence, substituted “Secretary of State’s Internet Web site”, for “World Wide Web, also known as the Internet”, in the third sentence, inserted “the provisions of”; in subd. (g), substituted “An action shall not” for “No action shall”; in subd. (h), in the first sentence, inserted “or because of his or her death,”; in subd. (i), in the first sentence, substituted “videotape” for “video recording”, in the second sentence, substituted “if” for “when”; in subd. (j), in the first sentence, substituted “the” for “a”; in subd. (l), substituted “advertisements” for “ads”; and in subd. (o), in the second sentence, substituted “that” for “such a”.

Section 2 of Stats.2010, c. 20 (A.B.585), provides:

“SEC. 2. The provisions of this act are severable. If any provision of this act or its application is held invalid, that invalidity shall not affect other provisions or applications that can be given effect without the invalid provision or application.”

2011 Legislation

Stats.2011, c. 296 (A.B.1023), made nonsubstantive changes to maintain the code. 

[bookmark: _Toc342581632]RIGHT OF PUBLICITY/PRIVACY STATUTES: NEW YORK
[bookmark: IAD7DFD9102CE11E2A944C0E2AA80DC61]N.Y. CIV. RTS. LAW § 50. Right of privacy
A person, firm or corporation that uses for advertising purposes, or for the purposes of trade, the name, portrait or picture of any living person without having first obtained the written consent of such person, or if a minor of his or her parent or guardian, is guilty of a misdemeanor.

[bookmark: IE4A0BEE102CC11E2A944C0E2AA80DC61]N.Y. CIV. RTS LAW § 51. Action for injunction and for damages
[bookmark: [FN1]I3176FF8022ED11DF9C12B953328C3BC7]Any person whose name, portrait, picture or voice is used within this state for advertising purposes or for the purposes of trade without the written consent first obtained as above provided [FN1] may maintain an equitable action in the supreme court of this state against the person, firm or corporation so using his name, portrait, picture or voice, to prevent and restrain the use thereof; and may also sue and recover damages for any injuries sustained by reason of such use and if the defendant shall have knowingly used such person's name, portrait, picture or voice in such manner as is forbidden or declared to be unlawful by section fifty of this article, the jury, in its discretion, may award exemplary damages. But nothing contained in this article shall be so construed as to prevent any person, firm or corporation from selling or otherwise transferring any material containing such name, portrait, picture or voice in whatever medium to any user of such name, portrait, picture or voice, or to any third party for sale or transfer directly or indirectly to such a user, for use in a manner lawful under this article; nothing contained in this article shall be so construed as to prevent any person, firm or corporation, practicing the profession of photography, from exhibiting in or about his or its establishment specimens of the work of such establishment, unless the same is continued by such person, firm or corporation after written notice objecting thereto has been given by the person portrayed; and nothing contained in this article shall be so construed as to prevent any person, firm or corporation from using the name, portrait, picture or voice of any manufacturer or dealer in connection with the goods, wares and merchandise manufactured, produced or dealt in by him which he has sold or disposed of with such name, portrait, picture or voice used in connection therewith; or from using the name, portrait, picture or voice of any author, composer or artist in connection with his literary, musical or artistic productions which he has sold or disposed of with such name, portrait, picture or voice used in connection therewith. Nothing contained in this section shall be construed to prohibit the copyright owner of a sound recording from disposing of, dealing in, licensing or selling that sound recording to any party, if the right to dispose of, deal in, license or sell such sound recording has been conferred by contract or other written document by such living person or the holder of such right. Nothing contained in the foregoing sentence shall be deemed to abrogate or otherwise limit any rights or remedies otherwise conferred by federal law or state law.

[bookmark: IE4A41A4002CC11E2A944C0E2AA80DC61][bookmark: IE4A7278002CC11E2A944C0E2AA80DC61][bookmark: I3176634222ED11DF9C12B953328C3BC7]CREDIT(S)

(L.1909, c. 14. Amended L.1911, c. 226; L.1921, c. 501; L.1979, c. 656, § 2; L.1983, c. 280, § 1; L.1995, c. 674, § 1.)
[bookmark: I3177269022ED11DF9C12B953328C3BC7][FN1] See § 50.
[bookmark: IE4A775A002CC11E2A944C0E2AA80DC61][bookmark: I317774B122ED11DF9C12B953328C3BC7]HISTORICAL AND STATUTORY NOTES
L.1995, c. 674 legislation

L.1995, c. 674, § 1, eff. Nov. 1, 1995, substituted reference to name, portrait, picture or voice for reference to name, portrait or picture, wherever appearing; provided that nothing in this section would prohibit the copyright owner of a sound recording from participating in specified transactions involving such recording if the right to participate in specified transactions was conferred by contract or other written document by such living person or holder of such right; and, provided that nothing in sentence protecting rights granted in a contract or in a written document would be deemed to limit any rights or remedies conferred by federal or state law.

Derivation

Section derived from L.1903, c. 132, § 2.

PREEMPTION BY FEDERAL COPYRIGHT LAW:  17 USC §301 
§ 301 · Preemption with respect to other laws (a) On and after January 1, 1978, all legal or equitable rights that are equivalent to any of the exclusive rights within the general scope of copyright as specified by section 106 in works of authorship that are fixed in a tangible medium of expression and come within the subject matter of copyright as specified by sections 102 and 103, whether created before or after that date and whether published or un-published, are governed exclusively by this title. Thereafter, no person is entitled to any such right or equivalent right in any such work under the common law or statutes of any State
. (b) Nothing in this title annuls or limits any rights or remedies under the common law or statutes of any State with respect to—
 (1) subject matter that does not come within the subject matter of copyright as specified by sections 102 and 103, including works of authorship not fixed in any tangible medium of expression; or
 (2) any cause of action arising from undertakings commenced before January 1, 1978;
(3) activities violating legal or equitable rights that are not equivalent to any of the exclusive rights within the general scope of copyright as specified by section 106; or (4) State and local landmarks, historic preservation, zoning, or building codes, relating to architectural works protected under section 102(a)(8). 
(c) With respect to sound recordings fixed before February 15, 1972, any rights or remedies under the common law or statutes of any State shall not be annulled or limited by this title until February 15, 2067. The preemptive provisions of subsection (a) shall apply to any such rights and remedies pertaining to any cause of action arising from undertakings commenced on and after February 15, 2067. Notwithstanding the provisions of section 303, no sound recording fixed before February 15, 1972, shall be subject to copyright under this title before, on, or after February 15, 2067…..

LANHAM ACT § 43(a)
15 U.S.C.A. § 1125
[bookmark: ID82EC0301E4711E2B07EFFDCA9174AA9][bookmark: I4D641B60DE4911E0BB25A32CCB94D514][bookmark: ID83465831E4711E2B07EFFDCA9174AA9][bookmark: IFC8DC1001A1511E2ABE8F45118857F53][bookmark: I4D644270DE4911E0BB25A32CCB94D514][image: Current selection]§ 1125. False designations of origin, false descriptions, and dilution forbidden
[bookmark: IFC8DC1011A1511E2ABE8F45118857F53][bookmark: I4D644271DE4911E0BB25A32CCB94D514](a) Civil action
(1) Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which--
[bookmark: IFC8DC1021A1511E2ABE8F45118857F53][bookmark: I4D644272DE4911E0BB25A32CCB94D514]
[bookmark: SP;a5e1000094854](A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or 
[bookmark: IFC8DC1031A1511E2ABE8F45118857F53][bookmark: I4D644273DE4911E0BB25A32CCB94D514]
[bookmark: SP;50660000823d1](B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or geographic origin of his or her or another person's goods, services, or commercial activities, 
[bookmark: I4D644274DE4911E0BB25A32CCB94D514]
shall be liable in a civil action by any person who believes that he or she is or is likely to be damaged by such act.
[bookmark: IFC8DC1041A1511E2ABE8F45118857F53][bookmark: I4D644275DE4911E0BB25A32CCB94D514]
(2) As used in this subsection, the term “any person” includes any State, instrumentality of a State or employee of a State or instrumentality of a State acting in his or her official capacity. Any State, and any such instrumentality, officer, or employee, shall be subject to the provisions of this chapter in the same manner and to the same extent as any nongovernmental entity.
[bookmark: IFC8DC1051A1511E2ABE8F45118857F53][bookmark: I4D644276DE4911E0BB25A32CCB94D514]
(3) In a civil action for trade dress infringement under this chapter for trade dress not registered on the principal register, the person who asserts trade dress protection has the burden of proving that the matter sought to be protected is not functional...
[bookmark: co_anchor_I4D64427ADE4911E0BB25A32CCB94D](c) Dilution by blurring; dilution by tarnishment
[bookmark: co_pp_sp__7_1][bookmark: co_anchor_I4D64427BDE4911E0BB25A32CCB94D](1) Injunctive relief
[bookmark: co_anchor_I4D64427CDE4911E0BB25A32CCB94D]Subject to the principles of equity, the owner of a famous mark that is distinctive, inherently or through acquired distinctiveness, shall be entitled to an injunction against another person who, at any time after the owner’s mark has become famous, commences use of a mark or trade name in commerce that is likely to cause dilution by blurring or dilution by tarnishment of the famous mark, regardless of the presence or absence of actual or likely confusion, of competition, or of actual economic injury.
[bookmark: co_pp_sp__8_1][bookmark: co_anchor_I4D646980DE4911E0BB25A32CCB94D](2) Definition
[bookmark: co_pp_sp__9_1][bookmark: co_anchor_I4D646981DE4911E0BB25A32CCB94D](A) For purposes of paragraph (1), a mark is famous if it is widely recognized by the general consuming public of the United States as a designation of source of the goods or services of the mark’s owner. In determining whether a mark possesses the requisite degree of recognition, the court may consider all relevant factors, including the following:
[bookmark: co_pp_sp__10_1][bookmark: co_anchor_I4D646982DE4911E0BB25A32CCB94D](i) The duration, extent, and geographic reach of advertising and publicity of the mark, whether advertised or publicized by the owner or third parties.
[bookmark: co_pp_sp__11_1][bookmark: co_anchor_I4D646983DE4911E0BB25A32CCB94D](ii) The amount, volume, and geographic extent of sales of goods or services offered under the mark.
[bookmark: co_pp_sp__12_1][bookmark: co_anchor_I4D646984DE4911E0BB25A32CCB94D](iii) The extent of actual recognition of the m
[bookmark: co_pp_sp__13_1][bookmark: co_anchor_I4D646985DE4911E0BB25A32CCB94D](iv) Whether the mark was registered under the Act of March 3, 1881, or the Act of February 20, 1905, or on the principal register.
[bookmark: co_pp_sp__14_1][bookmark: co_anchor_I4D646986DE4911E0BB25A32CCB94D](B) For purposes of paragraph (1), “dilution by blurring” is association arising from the similarity between a mark or trade name and a famous mark that impairs the distinctiveness of the famous mark. In determining whether a mark or trade name is likely to cause dilution by blurring, the court may consider all relevant factors, including the following:
[bookmark: co_pp_sp__15_1][bookmark: co_anchor_I4D646987DE4911E0BB25A32CCB94D](i) The degree of similarity between the mark or trade name and the famous mark.
[bookmark: co_pp_sp__16_1][bookmark: co_anchor_I4D646988DE4911E0BB25A32CCB94D](ii) The degree of inherent or acquired distinctiveness of the famous mark.
[bookmark: co_pp_sp__17_1][bookmark: co_anchor_I4D646989DE4911E0BB25A32CCB94D](iii) The extent to which the owner of the famous mark is engaging in substantially exclusive use of the mark.
[bookmark: co_pp_sp__18_1][bookmark: co_anchor_I4D64698ADE4911E0BB25A32CCB94D](iv) The degree of recognition of the famous mark.
[bookmark: co_pp_sp__19_1][bookmark: co_anchor_I4D649090DE4911E0BB25A32CCB94D](v) Whether the user of the mark or trade name intended to create an association with the famous mark.
[bookmark: co_pp_sp__20_1][bookmark: co_anchor_I4D649091DE4911E0BB25A32CCB94D](vi) Any actual association between the mark or trade name and the famous mark.
[bookmark: co_pp_sp__21_1][bookmark: co_anchor_I4D649092DE4911E0BB25A32CCB94D](C) For purposes of paragraph (1), “dilution by tarnishment” is association arising from the similarity between a mark or trade name and a famous mark that harms the reputation of the famous mark.
[bookmark: co_pp_sp__22_1][bookmark: co_anchor_I4D649093DE4911E0BB25A32CCB94D](3) Exclusions
[bookmark: co_anchor_I4D649094DE4911E0BB25A32CCB94D]The following shall not be actionable as dilution by blurring or dilution by tarnishment under this subsection:
[bookmark: co_pp_sp__23_1][bookmark: co_anchor_I4D649095DE4911E0BB25A32CCB94D](A) Any fair use, including a nominative or descriptive fair use, or facilitation of such fair use, of a famous mark by another person other than as a designation of source for the person’s own goods or services, including use in connection with
[bookmark: co_pp_sp__24_1][bookmark: co_anchor_I4D649096DE4911E0BB25A32CCB94D](i) advertising or promotion that permits consumers to compare goods or services; or
[bookmark: co_pp_sp__25_1][bookmark: co_anchor_I4D649097DE4911E0BB25A32CCB94D](ii) identifying and parodying, criticizing, or commenting upon the famous mark owner or the goods or services of the famous mark owner.
[bookmark: co_pp_sp__26_1][bookmark: co_anchor_I4D649098DE4911E0BB25A32CCB94D](B) All forms of news reporting and news commentary.
[bookmark: co_pp_sp__27_1](C) Any noncommercial use of a mark…..
 
STATUTORY MATERIALS – CONTRACT TERMINATION AND REMEDIES 
Cal. Labor Code § 2924. Employment for a specified term; grounds for termination by employer
[bookmark: IE84D7D32EC6511E18D948ECC488466DA]
An employment for a specified term may be terminated at any time by the employer in case of any willful breach of duty by the employee in the course of his employment, or in case of his habitual neglect of his duty or continued incapacity to perform it. 

[bookmark: I6A0848E2EC6711E18D948ECC488466DA]Cal. Labor Code § 2925. Employment for specified term; grounds for termination by employee
An employment for a specified term may be terminated by the employee at any time in case of any wilful or permanent breach of the obligations of his employer to him as an employee.
___________________________________________________________________________
[bookmark: ID809C891EF1F11E18D948ECC488466DA]Cal. Civil Code § 3423. Injunction; circumstances requiring denial
An injunction may not be granted:
[bookmark: IA81116A0009A11DFBD51FE081B994F34][bookmark: IA8102C41009A11DFBD51FE081B994F34](a) To stay a judicial proceeding pending at the commencement of the action in which the injunction is demanded, unless this restraint is necessary to prevent a multiplicity of proceedings.
[bookmark: IA8113DB0009A11DFBD51FE081B994F34][bookmark: IA8102C42009A11DFBD51FE081B994F34]
(b) To stay proceedings in a court of the United States.
[bookmark: IA81164C0009A11DFBD51FE081B994F34][bookmark: IA8102C43009A11DFBD51FE081B994F34]
(c) To stay proceedings in another state upon a judgment of a court of that state.
[bookmark: IA811B2E0009A11DFBD51FE081B994F34][bookmark: IA8102C44009A11DFBD51FE081B994F34]
(d) To prevent the execution of a public statute, by officers of the law, for the public benefit.
[bookmark: IA811D9F0009A11DFBD51FE081B994F34][bookmark: IA8102C45009A11DFBD51FE081B994F34]
(e) To prevent the breach of a contract the performance of which would not be specifically enforced, other than a contract in writing for the rendition of personal services from one to another where the promised service is of a special, unique, unusual, extraordinary, or intellectual character, which gives it peculiar value, the loss of which cannot be reasonably or adequately compensated in damages in an action at law, and where the compensation for the personal services is as follows:
[bookmark: IA8120100009A11DFBD51FE081B994F34][bookmark: IA8102C46009A11DFBD51FE081B994F34]
(1) As to contracts entered into on or before December 31, 1993, the minimum compensation provided in the contract for the personal services shall be at the rate of six thousand dollars ($6,000) per annum.
[bookmark: IA8124F20009A11DFBD51FE081B994F34][bookmark: IA8102C47009A11DFBD51FE081B994F34]
(2) As to contracts entered into on or after January 1, 1994, the criteria of subparagraph (A) or (B), as follows, are satisfied:
[bookmark: IA8127630009A11DFBD51FE081B994F34][bookmark: IA8102C48009A11DFBD51FE081B994F34]
[bookmark: SP;9e660000185f2](A) The compensation is as follows:
[bookmark: IA812C450009A11DFBD51FE081B994F34][bookmark: IA8102C49009A11DFBD51FE081B994F34]
[bookmark: SP;72af0000d4904](i) The minimum compensation provided in the contract shall be at the rate of nine thousand dollars ($9,000) per annum for the first year of the contract, twelve thousand dollars ($12,000) per annum for the second year of the contract, and fifteen thousand dollars ($15,000) per annum for the third to seventh years, inclusive, of the contract.
[bookmark: IA812EB60009A11DFBD51FE081B994F34][bookmark: IA8102C4A009A11DFBD51FE081B994F34]
[bookmark: SP;3c9c00000b1c0](ii) In addition, after the third year of the contract, there shall actually have been paid for the services through and including the contract year during which the injunctive relief is sought, over and above the minimum contractual compensation specified in clause (i), the amount of fifteen thousand dollars ($15,000) per annum during the fourth and fifth years of the contract, and thirty thousand dollars ($30,000) per annum during the sixth and seventh years of the contract. As a condition to petitioning for an injunction, amounts payable under this clause may be paid at any time prior to seeking injunctive relief.
[bookmark: IA8131270009A11DFBD51FE081B994F34][bookmark: IA8102C4B009A11DFBD51FE081B994F34]
[bookmark: SP;43e70000a9743](B) The aggregate compensation actually received for the services provided under a contract that does not meet the criteria of subparagraph (A), is at least 10 times the applicable aggregate minimum amount specified in clauses (i) and (ii) of subparagraph (A) through and including the contract year during which the injunctive relief is sought. As a condition to petitioning for an injunction, amounts payable under this subparagraph may be paid at any time prior to seeking injunctive relief.
[bookmark: IA8133980009A11DFBD51FE081B994F34][bookmark: IA8102C4C009A11DFBD51FE081B994F34]
(3) Compensation paid in any contract year in excess of the minimums specified in subparagraphs (A) and (B) of paragraph (2) shall apply to reduce the compensation otherwise required to be paid under those provisions in any subsequent contract years.
[bookmark: IA8105350009A11DFBD51FE081B994F34]
However, an injunction may be granted to prevent the breach of a contract entered into between any nonprofit cooperative corporation or association and a member or stockholder thereof in respect to any provision regarding the sale or delivery to the corporation or association of the products produced or acquired by the member or stockholder.
[bookmark: IA813AEB0009A11DFBD51FE081B994F34][bookmark: IA8105351009A11DFBD51FE081B994F34]
(f) To prevent the exercise of a public or private office, in a lawful manner, by the person in possession.
[bookmark: IA813D5C0009A11DFBD51FE081B994F34][bookmark: IA8105352009A11DFBD51FE081B994F34]
(g) To prevent a legislative act by a municipal corporation.
[bookmark: IDDC49C62EF1F11E18D948ECC488466DA]
[bookmark: IDDCAB6E0EF1F11E18D948ECC488466DA][bookmark: IA8105353009A11DFBD51FE081B994F34]CREDIT(S)

(Enacted in 1872. Amended by Code Am.1873-74, c. 612, p. 267, § 282; Stats.1919, c. 226, p. 328; § 1; Stats.1925, c. 409, p. 829, § 1; Stats.1992, c. 177 (S.B.1459), § 1; Stats.1993, c. 5 (S.B.32), § 1, eff. April 3, 1993; Stats.1993, c. 836 (S.B.487), § 1.)



[bookmark: I68F68262EEE611E1BB16ED59B013E85D][bookmark: I1FA93EE0020D11DFAAB2F323B67BC090][bookmark: I1FA7DF51020D11DFAAB2F323B67BC090]Cal. Code of Civil Procedure § 526. Cases in which authorized; restrictions on grant
(a) An injunction may be granted in the following cases:
[bookmark: I1FAA7760020D11DFAAB2F323B67BC090][bookmark: I1FA7DF52020D11DFAAB2F323B67BC090]
(1) When it appears by the complaint that the plaintiff is entitled to the relief demanded, and the relief, or any part thereof, consists in restraining the commission or continuance of the act complained of, either for a limited period or perpetually.
[bookmark: I1FAAC580020D11DFAAB2F323B67BC090][bookmark: I1FA7DF53020D11DFAAB2F323B67BC090]
(2) When it appears by the complaint or affidavits that the commission or continuance of some act during the litigation would produce waste, or great or irreparable injury, to a party to the action.
[bookmark: I1FAAEC90020D11DFAAB2F323B67BC090][bookmark: I1FA80660020D11DFAAB2F323B67BC090]
(3) When it appears, during the litigation, that a party to the action is doing, or threatens, or is about to do, or is procuring or suffering to be done, some act in violation of the rights of another party to the action respecting the subject of the action, and tending to render the judgment ineffectual.
[bookmark: I1FAB3AB0020D11DFAAB2F323B67BC090][bookmark: I1FA80661020D11DFAAB2F323B67BC090]
[bookmark: SP;d40e000072291](4) When pecuniary compensation would not afford adequate relief.
[bookmark: I1FAB88D0020D11DFAAB2F323B67BC090][bookmark: I1FA80662020D11DFAAB2F323B67BC090]
[bookmark: SP;488b0000d05e2](5) Where it would be extremely difficult to ascertain the amount of compensation which would afford adequate relief.
[bookmark: I1FABAFE0020D11DFAAB2F323B67BC090][bookmark: I1FA80663020D11DFAAB2F323B67BC090]
[bookmark: SP;1496000051ed7](6) Where the restraint is necessary to prevent a multiplicity of judicial proceedings.
[bookmark: I1FABD6F0020D11DFAAB2F323B67BC090][bookmark: I1FA80664020D11DFAAB2F323B67BC090]
[bookmark: SP;36f10000408d4](7) Where the obligation arises from a trust.
[bookmark: I1FAC2510020D11DFAAB2F323B67BC090][bookmark: I1FA80665020D11DFAAB2F323B67BC090]
(b) An injunction cannot be granted in the following cases:
[bookmark: I1FAC4C20020D11DFAAB2F323B67BC090][bookmark: I1FA80666020D11DFAAB2F323B67BC090]
(1) To stay a judicial proceeding pending at the commencement of the action in which the injunction is demanded, unless the restraint is necessary to prevent a multiplicity of proceedings.
[bookmark: I1FAC7330020D11DFAAB2F323B67BC090][bookmark: I1FA80667020D11DFAAB2F323B67BC090]
(2) To stay proceedings in a court of the United States.
[bookmark: I1FACC150020D11DFAAB2F323B67BC090][bookmark: I1FA80668020D11DFAAB2F323B67BC090]
(3) To stay proceedings in another state upon a judgment of a court of that state.
[bookmark: I1FACE860020D11DFAAB2F323B67BC090][bookmark: I1FA80669020D11DFAAB2F323B67BC090]
(4) To prevent the execution of a public statute by officers of the law for the public benefit.
[bookmark: I1FAD0F70020D11DFAAB2F323B67BC090][bookmark: I1FA8066A020D11DFAAB2F323B67BC090]
(5) To prevent the breach of a contract the performance of which would not be specifically enforced, other than a contract in writing for the rendition of personal services from one to another where the promised service is of a special, unique, unusual, extraordinary, or intellectual character, which gives it peculiar value, the loss of which cannot be reasonably or adequately compensated in damages in an action at law, and where the compensation for the personal services is as follows:
[bookmark: I1FAD5D90020D11DFAAB2F323B67BC090][bookmark: I1FA8066B020D11DFAAB2F323B67BC090]
[bookmark: SP;f8750000aedd6](A) As to contracts entered into on or before December 31, 1993, the minimum compensation provided in the contract for the personal services shall be at the rate of six thousand dollars ($6,000) per annum.
[bookmark: I1FADABB0020D11DFAAB2F323B67BC090][bookmark: I1FA82D70020D11DFAAB2F323B67BC090]
[bookmark: SP;41590000fea35](B) As to contracts entered into on or after January 1, 1994, the criteria of clause (i) or (ii), as follows, are satisfied:
[bookmark: I1FADD2C0020D11DFAAB2F323B67BC090][bookmark: I1FA82D71020D11DFAAB2F323B67BC090]
[bookmark: SP;8b76000073653](i) The compensation is as follows:
[bookmark: I1FADF9D0020D11DFAAB2F323B67BC090][bookmark: I1FA82D72020D11DFAAB2F323B67BC090]
[bookmark: SP;ee67000049804](I) The minimum compensation provided in the contract shall be at the rate of nine thousand dollars ($9,000) per annum for the first year of the contract, twelve thousand dollars ($12,000) per annum for the second year of the contract, and fifteen thousand dollars ($15,000) per annum for the third to seventh years, inclusive, of the contract.
[bookmark: I1FAE20E0020D11DFAAB2F323B67BC090][bookmark: I1FA82D73020D11DFAAB2F323B67BC090]
[bookmark: SP;0123000089ab5](II) In addition, after the third year of the contract, there shall actually have been paid for the services through and including the contract year during which the injunctive relief is sought, over and above the minimum contractual compensation specified in subclause (I), the amount of fifteen thousand dollars ($15,000) per annum during the fourth and fifth years of the contract, and thirty thousand dollars ($30,000) per annum during the sixth and seventh years of the contract. As a condition to petitioning for an injunction, amounts payable under this clause may be paid at any time prior to seeking injunctive relief.
[bookmark: I1FAE6F00020D11DFAAB2F323B67BC090][bookmark: I1FA82D74020D11DFAAB2F323B67BC090]
[bookmark: SP;853900008c020](ii) The aggregate compensation actually received for the services provided under a contract that does not meet the criteria of subparagraph (A), is at least 10 times the applicable aggregate minimum amount specified in subclauses (I) and (II) of clause (i) through and including the contract year during which the injunctive relief is sought. As a condition to petitioning for an injunction, amounts payable under this subparagraph may be paid at any time prior to seeking injunctive relief.
[bookmark: I1FAE9610020D11DFAAB2F323B67BC090][bookmark: I1FA82D75020D11DFAAB2F323B67BC090]
[bookmark: SP;71500000b7391](C) Compensation paid in any contract year in excess of the minimums specified in clauses (i) and (ii) of subparagraph (B) shall apply to reduce the compensation otherwise required to be paid under those provisions in any subsequent contract years. However, an injunction may be granted to prevent the breach of a contract entered into between any nonprofit cooperative corporation or association and a member or stockholder thereof, in respect to any provision regarding the sale or delivery to the corporation or association of the products produced or acquired by the member or stockholder.
[bookmark: I1FAEBD20020D11DFAAB2F323B67BC090][bookmark: I1FA82D76020D11DFAAB2F323B67BC090]
(6) To prevent the exercise of a public or private office, in a lawful manner, by the person in possession.
[bookmark: I1FAF0B40020D11DFAAB2F323B67BC090][bookmark: I1FA82D77020D11DFAAB2F323B67BC090]
(7) To prevent a legislative act by a municipal corporation.

_____________________________________________________________________________
[bookmark: I80DAEA93EC6811E18D948ECC488466DA][bookmark: ID0C4DBA0024711DF8617C88064A413A7][bookmark: ID0C46671024711DF8617C88064A413A7]Cal. Labor Code § 2855. Enforcement of contract to render personal service; time limit
(a) Except as otherwise provided in subdivision (b), a contract to render personal service, other than a contract of apprenticeship as provided in Chapter 4 (commencing with Section 3070), may not be enforced against the employee beyond seven years from the commencement of service under it. Any contract, otherwise valid, to perform or render service of a special, unique, unusual, extraordinary, or intellectual character, which gives it peculiar value and the loss of which cannot be reasonably or adequately compensated in damages in an action at law, may nevertheless be enforced against the person contracting to render the service, for a term not to exceed seven years from the commencement of service under it. If the employee voluntarily continues to serve under it beyond that time, the contract may be referred to as affording a presumptive measure of the compensation.
[bookmark: ID0C502B0024711DF8617C88064A413A7][bookmark: ID0C46672024711DF8617C88064A413A7]
(b) Notwithstanding subdivision (a):
[bookmark: ID0C529C0024711DF8617C88064A413A7][bookmark: ID0C46673024711DF8617C88064A413A7]
(1) Any employee who is a party to a contract to render personal service in the production of phonorecords in which sounds are first fixed, as defined in Section 101 of Title 17 of the United States Code, may not invoke the provisions of subdivision (a) without first giving written notice to the employer in accordance with Section 1020 of the Code of Civil Procedure, specifying that the employee from and after a future date certain specified in the notice will no longer render service under the contract by reason of subdivision (a).
[bookmark: ID0C577E0024711DF8617C88064A413A7][bookmark: ID0C46674024711DF8617C88064A413A7]
(2) Any party to a contract described in paragraph (1) shall have the right to recover damages for a breach of the contract occurring during its term in an action commenced during or after its term, but within the applicable period prescribed by law.
[bookmark: ID0C59EF0024711DF8617C88064A413A7][bookmark: ID0C46675024711DF8617C88064A413A7]
(3) If a party to a contract described in paragraph (1) is, or could contractually be, required to render personal service in the production of a specified quantity of the phonorecords and fails to render all of the required service prior to the date specified in the notice provided in paragraph (1), the party damaged by the failure shall have the right to recover damages for each phonorecord as to which that party has failed to render service in an action that, notwithstanding paragraph (2), shall be commenced within 45 days after the date specified in the notice.
[bookmark: I8103F662EC6811E18D948ECC488466DA]
[bookmark: I81094D90EC6811E18D948ECC488466DA][bookmark: ID0C46676024711DF8617C88064A413A7]CREDIT(S)

(Stats.1937, c. 90, p. 259, § 2855. Amended by Stats.1987, c. 591, § 1; Stats.2006, c. 538 (S.B.1852), § 487.)
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