	Criminal Law Outline 
PUNISHMENT THEORY
CONSEQUENTIALIST
1. Deterrence: utilitarian use of punishment to prevent future wrongdoing (general or specific)
· Benefits: requires good to come from punishment 
· Problems: assumes all are rational calculators, potential unfairness in making example 
NONCONSEQUENTIALIST
2. Retribution: what is deserved according to choice to wrong not outcome; backwards looking
· Benefits: respects people as choosers
· Problems: who’s to say what’s deserved, hard to separate from revenge
3. Expressive Theory: version of retribution that focuses on education, emphasizing social values and sustenance of public community 
4. Restorative Justice: sees crime as violation of community approach  basic features: offender liability, direct personal interaction between most affected parties, emphasis on relationship repairing, potential to be emotionally and relationally transformative 
	
	Retribution
	Deterrence

	Madoff: sentenced 150 years at age 71 for massive financial fraud
(symbolic: important for victims who have lost trust in financial system)
	
punishment proportional to blameworthiness
	
strongest possible message sent others will know potential risk

	Great White Nightclub Fire: 
limited initial wrongdoing  huge impact
	criminal negligence + misdemeanor violation = involuntary manslaughter
	
prevent future negligence

	
Jackson: repeat offender bank robbery sentenced life without parole
	
	increased penalty for repeat offenders; specific & general; re: efficiency nothing has worked so incapacitation is justified; assumes he’s rational calculator when not





LIABILITY FORMULAAct + Mens Rea + Additional Statutory Requirements  Result w/o Affirmative Defense = Guilty



This formula provides that if:
1. Defendant voluntarily committed an act prohibited by statute (or in some cases omitted to act in a legally critical respect)
2. With the MR required by statute
3. Under any additional circumstances required by statute
4. And thereby caused any required result
5. Without evidence supporting an affirmative defense
THEN THE DEFENDANT SHOULD BE FOUND GUILTY
Prosecution has the burden of proving all of these elements BEYOND A REASONABLE DOUBT

ACT REQUIREMENT
I. Voluntary Act – an affirmative body movement that is the conscious and uncoerced product of the actor and NOT the result of a reflex of convulsion
a. Martin: drunk man taken onto highway by police and arrested for public drunkenness NOT guilty because involuntarily placed (physical coercion) 
b. Decina: driver had epileptic fit = GUILTY because while the seizure was involuntary, driver knew about condition & potential 
c. Newton: Newton claimed that a bullet wound to his abdomen left him unconscious and thus without memory of fatally shooting a police officer  Comparable to sleep-walking, complete affirmative defenses as actions are involuntary
d. Cogdon: Sleep-walking, hit daughter overheard w/ ax  unconscious, not guilty
e. Hypo: Kleptomaniac suffering from psychological compulsion to steal. Is this involuntary? NO, psychological lack of control is not what is meant here
II. Omitting to Act – only criminal if there is a legal duty to act which D was able to act upon yet voluntarily failed to  
a. Sources of Duty: (1) statutory (2) immediate family/status relationship (3) contractual (4) assumption of care/rescue in way that precludes other caregivers (5) responsible for causing original harm
b. Jones: Baby died from malnourishment while in home of an individual capable of taking care of it  need to prove duty for vol. manslaughter conviction
c. Vegas Case –A friend saw his friend rape a girl in the bathroom and left, doing nothing. This is legally okay because he had no legal obligation to act.
MENS REA REQUIREMENT
Levels of Culpability 
1. Purpose: conscious object (intent, desire, aim) to achieve certain result or to engage in certain activity with desire for outcome or result
	Is Purpose
	Is NOT Purpose

	Pillsbury Book HYPO – Brothers with knife
D and V were estranged brothers. They fought. D “took a lethal weapon, directed it at a vital organ, and pulled the trigger, seeking to cause a fatal injury.” His efforts to get off a 2d shot tends to also show a homicidal goal
	HYPO- Brothers
Defense can argue that D only meant to scare his brother, not kill him. He is after all his brother

	Pillsbury Book – HYPO – Bomb on Plane
A disgruntled ex-flight attendant places bomb in cockpit of specific pilot to kill him. Although she did not purposefully seek to kill the other passengers, she did purposefully seek to kill the pilot. (1) Her prior relationship with him shows her disdain and with him being awful to her shows motive for purpose. (2) The manner of killing. Her construction of the bomb, its detonation, and her celebration “speak powerfully to her homicidal object”
	



2. Knowledge: awareness that certain result is “practically certain” to occur w/o requirement that individual desire the result
· Applicable to possession charges and receiving stolen property 
	Is Knowingly
	Is NOT Knowingly 

	Pillsbury Book HYPO – Bomb on the Plane
D putting a bomb on a plane to kill pilot, she was practically certain that her bomb would cause the deaths of the other passengers. 
	HYPO – bomb on the plane
Defense might argue that she was only aware of a significant risk of death to others and therefore was only reckless

	
	Morissette
Can’t prove that had knowledge that bomb casings had not been abandoned by US Army



3. Recklessness: conscious disregard of substantial & unjustified risk
· Gross deviation from reasonable standard of care
· Components: (a) awareness of (b) substantial risk (c) that is unjustified 
	Is Reckless
	Is NOT Reckless

	Football Coach HYPO
Awareness: it’s not enough that the coach was presented with warnings, he must also have understood their importance. If he received the warning letter, read it, understood it, and a previous player died from heat stroke earlier in the season, we could likely say he had awareness
Risk: ordering him to play football after the apparent signs of the heat stroke was a substantial risk
Unjustified: Football training is not a justification
	Football Coach
If the coach heard of the dangers of heat stroke but disregarded them as referring to the doctors as not knowing anything about football, then we cant say he acted recklessly because due to his belief that the docs were wrong about the danger, the coach never consciously disregarded a substantial risk of death to his player. He didn’t think there was any risk.

	
	Cunningham Case
D pulled a gas pipe off the wall. If he said he had no idea that pulling off the pipe would lead to a gas leak and put the other apartment in danger of asphyxiation, then he wasn’t aware, so no recklessness. Jury needed to decide if he had foresight that this could happen and did it anyways—a conscious disregard. 

	
	Faulknor (sailor sets ship on fire)
Does maliciously center on the stealing or on the burning of the ship?
Ct says that just because one act was intentional (stealing) is not by itself sufficient for the firing of the ship
Minimum mens rea requirement is recklessness – foresight of consequences



4. Negligence: should be aware of risk that is substantial and is unjustified (gross deviation from reasonable standard of care)
· Components: notice of risk, degree of risk, lack of justification for risk
	Football Coach Hypo

	We would judge the reasonableness of the Coach’s conduct with reference to that of other coaches. We expect a person who has taken on the responsibility of directing high school athletes to take more care for their physical safety, including awareness of heat stroke, than we would others

	Military Combat Training Hypo

	Military trainers should have known of the substantial risk of repeated head injury and should not have forced the individual to continue training after the first head blow. Death after second blow shows substantiality of risk



5. Strict Liability: No MR required, just voluntary act
· Typically imposed for public welfare offenses or common law morality crimes 
	Where SL seems appropriate 
	Where SL seems inappropriate or unfair

	Garnet v. State – 
Facts:  special ed guy.  Sleeps with Erica who is 14, he thinks she is 16 her friends told him she was 16.  Erica got knocked up.  Garnett wants to stick mens rea before age requirement.  
A:  Court says no.  Courts don’t want to read into statutes – just execute them.  
Public policy - We need to protect children
	Morisette – 
Facts:  taking the gov shell casings and converting them.  Judge says looks like basic stealing offense, which provides mens rea defense.  Stealing is usually knowing mens rea – how far knowing goes?  Knowing its gov property? Knowing its stealing? Knowing they are not abandoned? 
D thought they were abandoned.  He did not know they were gov property.  NO 

	Freed case – 
Facts:  D has unregistered hand grenades, he knew they were grenades 
A:  strict liability as to them being unregistered.  Why?  Because its bad – it puts public in danger, you need to get it right, you did some wrongdoing. Cost/benefit – we think it’s fair, we want to put him in jail because he could harm someone.  As a tradition we don’t protect grenade ownership.   
	Staples – 
Facts:  arrested for possession of unregistered machine gun (rifle w/ filed down stop). Claimed to not know it was auto.
A:  we want to put the mens rea in because cost/benefit analysis – do we really want this guy in prison for 10 years?  Public policy – Americans love guns.  Not as dangerous as a grenade.   

	Baker
Cruise control stuck, so 77mph in a 55 zone. CONVICTION AFFIRMED b/c clearly he was the agent in causing the speeding, timeline back to when 1st pushed 77mph, a voluntary act. No MR required b/c speeding is SL
A:  Court says he is liable because he voluntarily turned it on.  “He was an agent of the cruise control”
Not a necessary component – if choose to use these fancy features assuming the risk – as opposed to – standard essential devises like brakes.
	X-Citement Videos
knowing transport of visual depiction v. knowing depiction was of minor
SCOTUS goes with 2nd even though statute reads 1st way because it protects 1st Am right and targets the real wrong 


	Olsen 
Facts:  Trailer girl, she is 14
A:  PP doesn’t allow mistake of age defense b/c SL – we want to protect children.  
	



Statutory Analysis: Is there a MR term? 
1. No  SL
2. Yes  Does MR term partner with an unlawfulness element? How should this be interpreted in statutory context?
i. MR required only re those facts that make D’s conduct unlawful
OR
ii. MR required re facts that make defendant’s conduct unlawful AND MR re particular law that makes defendant’s conduct unlawful
	Common Law Term
	Mens Rea Term

	Intentional
	Purpose, Knowledge

	Malicious
	Purpose, Knowledge, Recklessness

	Wanton
	Knowledge, Reckless, (Negligent)

	Willful
	Purpose, Knowledge, Recklessness


MISTAKE OF FACT
· Defendants normally admit to voluntary act but seek an excuse from liability based on misunderstanding of situation
· “Yes, but” claim that impacts MR analysis
· Mistake of fact is a common defense but it is irrelevant in re: strict liability crimes
· Prince: Victorian England man convicted for taking a 14 y/o from her family when he honestly thought she was 18  statute makes no reference to MR so even though jury believed he was reasonably in good faith, he is convicted
	Bramwell Opinion
	Brett Opinion

	if act with MR for moral wrong & cause the harm of a criminal offense, guilty of criminal offense (taking from parents was moral wrong)
	if act with MR for lesser offense and cause harm of greater offense, guilty of greater offense



· Pillsbury’s Book – down power line: P will argue that the obvious dangerousness of cutting electrical lines w/o permission means that D was almost certainly aware of a grave risk of electrocution to a wide range of persons nearby- and it was certainly an unjustified risk. AFTER his MoF claim: P must establish that D is lying about his understanding of risk in order to convict. 
	Mens Rea Rule for Conviction
	Mistake of Fact Rule for Excuses

	P, K, R re: element x
	Excuse for any honest mistake re: element x

	N re: element x
	Excuse for honest & reasonable mistake 
re: element x

	SL re: element x
	No excuses for any mistake re: element x



MISTAKE OF LAW
· Mistake re: Lawfulness  Affirmative Defense: official statement of law later changed OR inadequate publication of the law
· Marrero: corrections officer believed he was exempt from gun statute because thought he was a “peace officer”  No MR in statute  SL, guilty (1)
· Weiss: man asked police if he could arrest suspected Lindbergh kidnapper, arrested for kidnapping, MR re: authority to take which he believed he had  guilty
· Smith (David): stereo removal damaged apt.; MoL b/c unaware of nature of law of fixtures which made stereo landlord’s  no MR re: property of another which is heart of destruction charge  guilty
· Varszegi: landlord took subtenant’s property to pay missed rent based on default clause in lease  believed in reasonable good faith to be his so no MR re: stealing another’s property  guilty
· Cheek: statute “willful” evasion of taxes so MR = know. re: income & requirement to pay income tax  D thought wages weren’t income and thus he didn’t need to pay income taxes  good faith = true not necessarily reasonable (but honesty of belief must be reasonable)
· International Minerals: “knowingly” violate ICC reg.  ct determined this means you just have to know you’re transporting hazmat NOT that it was illegal to do so
· Liparota: “knowingly” misusing food stamps  had to know conduct was against law, not just misuse 
· Ratzlaff: money laundering, have to know breaking transactions is illegal, not just action (Cheek precedent)


VAGUENESS OF LAW
· A jurisdiction’s law defining a criminal offense must: (1) provide notice to individuals in society of what conduct is criminal; and (2) provide guidance to police, prosecutors and courts so as to avoid arbitrary or discriminatory law enforcement 
· McBoyle: convicted for transporting stolen plane under motor vehicle theft act  definition of vehicle too vague to convict an airplane 
· Morales: (1) ID a gang member (2) loitering w/ others (3) order to disperse (4) ignore  unconstitutionally vague and over broad because not enough notice of criminality to public or police b/c based on hanging around for “no apparent purpose” which wasn’t obviously criminal until police ordered dispersal and allows too much law enforcing subjectivity w/o standard 
· Shuttlesworth: challenged broad statute criminalizing Birmingham march  


INTENTIONAL HOMICIDE

I. Premeditated, Purpose to Kill (1st Degree Murder): conscious object to end life w/ weighed consideration 
· STRICT APPROACH: Proof of Reflection (deliberate weighing of consequences)
·  Guthrie: Worker stabbed co-worker for teasing and nose flicking. Court reversed the 1st degree murder charge and said that there must be some time evidence that the D considered and weighed his decision to kill in order for the State to establish premeditation and deliberation. Any other intentional killing, by its spontaneous and non-reflective nature, is second-degree murder.
· Anderson: reflection on or calculation of killing
1. Planning of killing/Timing
2. Relation w/ victim showing motive
3. Manner of killing/Coolness of D
· BROAD APPROACH: Jury Discretion
· Carroll: Husband shot wife in head while she slept after argument. Wife schizoid personality, abused children. Gun by bed beforehand. Describes as out of body experience. Issue of premeditation. “No time is too short.” Broad approach  gives the jury the power to decide premeditation and choose between 1st and 2nd degree murder. 

II. Purpose to Kill without Premeditation OR Provocation (2nd Degree Murder)
· Purpose to do Great Bodily Harm, Unreasonable Provocation, Imperfect Self-Defense

III. Provocation (Heat of Passion) – D acted w/ murder MR while actually, reasonably impassioned 
· Reasonableness re: emotions not act  would a reasonable person experiencing the provoking incident be “sorely tempted” to kill?
· In some jurisdictions, provocation is a negative element of murder. In others, it is an affirmative defense.
· Normally, defense has burden of production.  In most jurisdictions, the prosecution will have to burden of persuasion re: lack of provocation. 
· Can’t bring forward for felony murder, premeditation or depraved heart
1) CATEGORICAL APPROACH
· Juries may not consider provocation unless judge decides there is evidence of an approved type of provoking incident
· Approved Provocations: extreme assault/battery, mutual combat, illegal arrest, injury/serious abuse of close relative, sudden discovery of spouse’s adultery (NOT WORDS)
· Timing re: provoking incident is key  claim may be barred if there is evidence of a “cooling-off period”
· Girouard: Husband stabbed wife repeatedly with pre-hidden knife during argument that targeted all his weaknesses. Words alone not enough. Outside typical categories.
· Bar Fight Hypo: Couple at a bar. GF complains about man staring at her. BF confronts man and they argue until man hits BF in hear w/ bottle. BF is stunned, 10-30 minutes later, BF stabs man 5 times in chest. Purpose to kill is clear by method. Bill was actually provoked and it seems reasonable considering abuse faced. No real cooling off period. 
2) DISCRETIONARY APPROACH
· Juries have primary authority to decide on provocation claims  Can be outside of traditional categories including words 
· Maher: Husband shot man non-fatally in saloon after hearing rumor of adultery w/ wife. Ct. let rumor as evidence of provocation. Jury would relate and could determine if reasonable
· Gounagias: D killed man who sexually assaulted him and bragged about it publically 2 weeks later. Ruled adequate cooling period despite ongoing taunts so guilty. 
· Berry: D waited 20 hours in apartment for victim. Ruled provocation due to long standing agitation. 
3) MPC EXTREME EMOTIONAL DISTURBANCE (EED)  Pillsbury: “Incoherent”
· Requires proof of murder MR & action under the influence of extreme emotional disturbance for which there was reasonable explanation or excuse
· Reasonableness determined from the viewpoint of a person in the D’s situation under the circumstances as he believes them to be BUT the emotional disturbance must be reasonably explained or excused 
· Lacks time requirement or provoking act
· Casassa: Rejected man stabbed and drowned woman after showing up at door with gifts and knife. Claimed emotional disturbance. EED was clear but not reasonable as many are rejected and his act was planned. 


UNINTENTIONAL HOMICIDE

IV. Depraved Heart Murder (2nd Degree Murder)
· Murder committed recklessly under circumstances manifesting extreme indifference to the value of human life 
· Recklessness test for conviction: (1) substantial risk (2) lack of justification for risk and (3) awareness of risk 
· Extreme Indifference: qualitative test to distinguish b/w murder & manslaughter 
· Protopappas: Worst dentist ever. 3 patient deaths resulting from use of personal blend of anesthesia  Substantial Risk (treating all patients the same); Justification (Does he need to take these extreme approaches i.e. multiple patients? No, $); Awareness (knew proper method + staff warnings) + Extreme Indifference (repeat danger w/o lack of justification)
· Fleming: drunk driver speeding  accident that killed other driver; malice requirement for 2nd degree fulfilled by reckless disregard for public; recklessness test: (1) substantial risk (2) unjustified (3) aware  drunk = unaware but ignored in MPC cases if D would have been aware of risk if sober 
· Includes purpose to do great bodily harm that produces death 
· HYPO: D owns several pit bull dogs, which she knows have been bred for fighting. The fence where they are contained have been poorly maintained, and twice in the last month the dogs have escaped threatening neighbors and she has been warned. Brutus escapes subsequently and kills a 5-year-old. Can D be convicted?
· Her failure to secure Brutus can be an omission to act. Causation: Her omission to act represents the actual & proximate cause of the boy’s death
· PROSECUTION: Leaving this untrained, aggressive fog in a poorly fenced backyard, given his recognized propensity for violence, represented a large risk to many in the neighborhood. There was no justification for this risk. It indicates her lack of concern about risk to others. They will also STRESS her awareness of risk by virtue of knowing the dog’s breeding and reputation, the warnings received and the prior escapes. Recklessness + indifference
· DEFENSE: Will argue that dogs may bite and scratch, but they almost never kill. The dog had never hurt before and D had no reason to realize the deadly threat

V. Reckless Manslaughter
· Recklessness without extreme indifference element

VI. Involuntary Manslaughter 
· Unintentional killing based on gross negligence “should have been aware”
· Williams: baby died from infected tooth act & uneducated Native Am parents charged w/ negligent manslaughter  didn’t take baby to dr. despite warning signs of serious health risk

VII. Felony Murder 
a. Enumerated Felony Murder (1st Degree Murder)
· CA enumerated felonies = commission of or attempt of arson, rape, kidnapping, carjacking, robbery, burglary, mayhem 
· If commission of above felony causes a death, can convict 
· Stamp: robbery led owner to have heart attack, robbery is a statutorily designated felony and the owner’s death resulted from it (even though in poor health) thus 1st degree murder
b. Inherently Dangerous Felony Murder (2nd Degree Murder) 
· Looking at a statute, is there any way you could be guilty of offense w/o posing threat to human life?
· Inherent danger based on definition of felony and how committed
· Phillips: Chiropractor convinced parents he could cure child’s cancer non-surgically. Parents paid for treatment, child died. Charged w/ grand theft & felony murder. Reversed b/c not an inherently dangerous crime, lacks any malice.  Note that original conviction means jury found D guilty of lying about efficacy of his treatment & the lie shortened V’s life = depraved heart murder if can prove D knew surgical treatment more effective 
· Burroughs: D “treated” man with leukemia. Man died from hemorrhage resulting from D’s massages. Felony of practicing unlicensed murder  not guilty
· Note: merger rule = felony must have an ind. felonious purpose beyond violence
c. Causation in Felony Murder: Did the felony cause the victim’s death?
· Timing: Felony must be committed or in the process of completion prior to death. Escape is included in commission of felony, ends when D in place of temporary safety.


[bookmark: _GoBack]CAUSATION
The D’s act must cause the particular result made unlawful by statute. If D’s acts were a sufficiently direct link in the causal chain and so but for D’s action, the result would not have taken place AND it was foreseeable that D’s actions would lead to that result, then D is said to have caused the result
· Basic Requirements
1) Was Defendant’s act the but for (factual) cause of the Victim’s death? 
a. “But for the defendant’s action, would the victim had died when she did?”
2) If yes, was Defendant’s act also the proximate (legal) cause of the Victim’s death?
a. Common Law = reasonably foreseeable / MPC = not too accidental or remote
b. Predictability: statistical likelihood of result occurring as consequence of D’s chosen conduct
c. Normative Assessment: social judgement of the value/social wrong of D’s conduct as compared with conduct of others who contributed to result
d. Prosecution will frame the proximate cause more generally and defense more specifically to make outcome seem less foreseeable 
· “Easy”– proximate cause not an issue b/c D acted w/ require MR re: death of V and had same MR re: actual manner in which death occurred (no surprises)
· “Hard”– proximate cause issue b/c D acted w/ require MR re: death of V but did not anticipate actual manner in which death occurred (surprises)
· Transferred Intent: When D acts w/ required MR for death of victim A and causes death of Victim B in manner intended for A  D is guilty as if had killed Victim A 
	Causation Found
	Causation NOT found

	Acosta (car chase and helicopter crash)
ACT: yes
MR: yes – depraved heart murder – recklessness
BUT FOR the action of F, the helicopters would not be in that situation
Proximate Cause: Ct found that the crash was foreseeable as a possible consequence. With police there is a tighter connection btw crime and helicopters in the air since that is their job as opposed to media helicopters.
However, no malice found  no murder
	Warner-Lambert (gum factory)
Ct held that the evidence before the grand jury was not legally sufficient to establish the foreseeability of the immediate, triggering cause of the explosion and therefore dismissed the indictment. The deaths were not a direct cause of the events D was warned of
HERE, NORMATIVE ANALYSIS helps. Ds are running a gum factory (as opposed to stealing a car and setting a fire.) They don’t look like bad ppl and they are set out to do bad

	Arzon (firefighter killed in vacant warehouse)
Is it foreseeable that a firefighter would be killed by the couch fire?
Ct held that it was certainly foreseeable that firemen would respond to the situation 
Acted w/ reckless (substantial unjustifiable risk) MR re: firefighter b/c foreseeable result of his fire, intervening harm doesn’t excuse D’s culpability 

	 Root (car racing with two friends, driver drove in oncoming traffic and died)
Ct held that D’s reckless conduct was not a sufficiently direct cause of the victim’s death to make him criminally liable 
Normative Judgment – V is so much a contributor to his own death, shouldn’t leave it to D. V is more to blame or at least equally to blame as D

	Atencio (Russian Roulette)
Ct found that their conduct could be found in the concerted action and cooperation of Ds in helping to bring about V’s foolish act. This was a very PREDICTABLE outcome
	

	McFadden (car racing – lost control into other lane and killed 6-year-old)
Yes. Different from Root- shows how unpredictable this proximate cause
	

	Brady (Arson forest fire/meth lab explosion) While putting out fire, planes collided leading to deaths. Arson convicted b/c planes are known to be most common way of putting out forest fires. Foreseeable result. 
	




RAPE & ROLE OF FORCE  
Traditional offense is a particular sexual act done without consent and utilizing force or defendant’s culpable disregard for victim’s non-consent or force. 
· Extrinsic Force Jurisdiction (MD): In addition to non-consent or incapacity to give consent w/ notice, requires force (physical or coercive) or serious threat of force
· Look if force or threat is sufficient to preclude or overcome V’s resistance 
	Rusk: acquaintances met at bar, he took her keys outside his apt., no force but clear signs of non-consent that he ignored (crying, pleas)  guilty only for choke

	Band Hotel Hypo: Persistent boy likes popular girl in band.  She finds him weird but cute and harmless. On overnight trip, he invites her to his room. She comes by late at night because her roommates are loud. Appears she’s been drinking. She borrows his shirt and goes to fall asleep in his bed after kissing his cheek. He gives her a massage and then has sex with her. She then asks “are you done now?” He apologizes and she gets mad and leaves. He continues to ask her out afterwards and weeks later she reports incident. 
Analysis: Clearly no consent but no force, coercion or threat. No rape



· Non-Extrinsic Force Jurisdictions (CA): Same as above but force redefined. 
· One of three types below:
· direct physical force (sufficient to preclude/overcome resistance) 
· threat sufficient to cause reasonable fear (precludes/overcomes resistance) 
· sexual act where defendant reasonably should have been aware of victim non-consent
	Iniguez: bride to be sleeping at aunt’s house before wedding, aunt’s bf drunkenly raped her in her sleep, paralyzed by fear  sufficient threat under CA law

	Band Hotel Hypo: Would this be rape in a non-extrinsic force jurisdiction?
Analysis: Depends on jurisdiction. If jurisdiction requires affirmative expression of freely given agreement, then consent is lacking. If undefined, boy could prevail by arguing reasonable person would have mistaken her willingness based on circumstances.













ATTEMPT
Attempt requires an act which is more than mere preparation toward completing an offense & a MR of purpose to commit the crime and the required statutory MR. Impossibility is a defense. 

Analysis
1) Do we have a completed offense?
2) Can he be guilty of attempt?
a.  Act 
b. MR 
c. Impossibility Argument
I. ACT: more than “mere preparation” required
a. General Themes:
i. The Time (and Place) Continuum: The physical proximity of D to final commission of the crime. Ex. In a burglary, the last possible action taken towards its commission will place D in close proximity to the location of the planned break in. 
ii. Objective Assessment of Danger v. Evidence of Culpability: Emphasis placed on objective signs of D’s criminal dangerousness. Courts focus on closeness to commission of crime. 
b. Rules for the Attempt Requirement
1. Dangerous Proximity Rule (Common Law): Rule sets the act requirement relatively close to that of the completed criminal act. Focuses on what D has left to do accomplish criminal end. Establishes more robust act requirement, requiring acts close in time and place to the last act. Act is judged as “dangerously close to success.” Locus poenitentiae – “The place of repentance.” 
2. Substantial Step Rule (MPC): D must have committed a substantial step in a course of criminal conduct, strongly corroborative of the actor’s criminal purpose. Focuses on what has been done, not what is left to be done. Established liability earlier on the time continuum so easier for Prosecution.
3. Equivocality Test: “Silent Movie” test. Act bespeaks intent.
4. Last Step Rule: Only the last possible act prior to completing the crime is sufficient.
II. Mens Rea: Attempt MR (purpose) + MR for underlying completed offense = MR requirements for attempted offense
a. Result Offense: particular physical harm required as defined by offense
i. Purpose re: w/ result + any MR required for the underlying offense
ii. Smallwood (HIV rape case): For attempted murder (result crime)  need PURPOSE to KILL. Ct found there was no purpose to kill. D did not have conscious object to kill
b. Conduct Offense: no particular result required 
i. To be guilty of an attempt at a conduct offense, D must have the MR required for the underlying offense + Purpose to commit the act 
ii. Truck Driver HYPO: Driver gets into truck to go down the grapevine. Truck is carrying toxic materials and has a history of mechanical problems. D never checked the brakes. Warning lights on the gas. Machine put in gear, but police arrive and stop him. Is this an offense of attempt dangerous driving? YES, because the purpose MR goes to the act of driving. He had purpose to drive and should have known that doing so was dangerous. D is guilty of attempted dangerous driving. 
iii. Possession of a Firearm HYPO: Statute = knowing possession of a firearm w/o required license. MR analysis for attempt: need to have purpose to possess (act) a firearm + knowing that it is a firearm + it is unlicensed (SL)
III. Impossibility (Affirmative Defense)
a. How to deal w/ impossibility? 
i. ID the missing element -- the part of the underlying offense that could not be satisfied because the actual circumstances were different than what defendant believed
ii. Do attempt analysis: A + MR for attempt at the offense + for missing element – does hypothetical reasoning satisfy?
	McQuirter (Alabama rape)
	The court affirmed the conviction, because it found the evidence was sufficient to sustain the jury's verdict, and all-white jury was entitled to infer D’s intent from his race and alleged victim’s race. Alabama, 1953, black man convicted of attempt to commit an assault with intent to rape a white woman.  This case is a good example that you do need some evidence of conduct to keep us grounded, and not just use mens rea to decide attempt cases)

	Bell
	Undercover officer posing as prostitute who sets up arrangement w/ woman for to have sex w/ 4 y/o, follows and arrests  lots of actions left to be taken w/o identifiable victim so insufficient attempt

	Joyce
	undercover seller (reverse DEA sting)  encounter b/w agent and D buyer w/ “show me $, no show me drugs” standoff resulting in no sale  attempt? Dangerously close, substantial step but Ct. still say no b/c not a negotiation transaction, it either happens at last second or not so no commitment yet    

	Harper
	set up ATM trap, waiting and then arrested  enough done for attempted bank robbery? No according to 9th Circuit  rules don’t answer q.

	Still 
	person sees Mr. Still in van putting on blonde wig, police called, Still runs, caught and arrested, “You did a good job. You caught me 5 mins before bank robbery. The van is stolen.” Investigate van, find fake bomb/demand notes/ notebook w/ drafts of demand notes/police scanner/wig. 9th Circuit says no. Pattern? Based on rule he’s done a lot that look corroborative BUT he didn’t head towards bank  physical test

	Rizzo 
	Plan to rob the payroll man. 
Dangerous Proximity: No act required for attempt to rob a payroll man because he was not in the area when D was arrested. No dangerous proximity
Substantial Step:  Not sure since source is police. May be less planning in reality than purported

	Jackson
	bank robbery – 2 dates
Dangerous Proximity
Incident #1: seems like they are dangerously close to committing the crime 
Incident #2: only stopped by the police. However, they still could have changed their minds…they were very cautious, and they may still have been holding themselves back
Substantial Step
Ds took shotgun, shells, and a false license plate to a bank to rob it. They go the second time and realize FBI is there so they didn’t enter. They were arrested. Act requirement is found because they made a substantial step strongly corroborative of the firmness of the purpose
*checking to see if abandonment exists
Defense: will argue that not strongly corroborative of actor’s criminal intent b/c they abandoned the crime
Pros: Ds did not abandon the crime purposefully, they were forced to because they saw the police

	Dulgash 

	D shot friend after he was already dead
Act: Yes
MR: Did he have purpose to kill someone alive? YES
Impossibility Notion: Missing element: if V was alive
    - ct thinks there was evidence that D believed V to be alive, and if that is true we have attempt

	Deer Hypo
	Statute: Purposely shooting a deer knowing it to be out of season”
D knows hunting season doesn’t begin until next weekend, but goes out with friends anyways. Shoots a deer, but it is a stuffed animal.
1) can he be convicted of the completed offense?
2) Can he be guilty of attempt?
a. Act: YES
b. MR: Satisfied
c. Missing Element: Isn’t actually a deer. Had it really been a deer, would he be guilty of the offense? YES
GUILTY

	Rolex Watch HYPO
	Statute: “Receiving stolen goods, knowing them to be stolen”
D buys a Rolex watch for $200 (worth $20,000). D believes it is stolen, but turns out to be real, and used as part of a sting. 
1) Can D be convicted of receiving stolen goods? NO
2) Can he be guilty of an attempt?
a. Act: Yes
b. MR: yes, had knowledge
c. Missing element of stoleness: there is a missing element that the watch is legitimately owned and not stolen. D viewed the watch as stolen and if it was then he is attempting to receive stolen property



ACCOMPLICE LIABILTY 
· There are 4 ways a person can criminally liable for another’s acts….
(1) Causation in Homicide 
a. Atencio (Russian roulette), Arzon (2 fires), racing 
(2) Direction of an Innocent or Non-Responsible Actor 
a. An actor is non-responsible innocent if he is minor under 14, mentally challenged or has been duped, defrauded or coerced (Calif. Pen. Code Sec. 31)
	Best Buy “security testing”
Two friends go to the mall. A says to B, “I’ve been hired to test this store’s security. Wanna help?” B agrees.  A says “Let’s ask to check out iPod and then you take one and I’ll distract the clerk.”  B complies and just outside store, is arrested by security.


	1) Can B be convicted?  no, b/c duped by A into believing it was not unlawful so B had no MR for theft b/c no awareness of the wrongfulness
2) Can A be liable as a principle of the theft?
Act?  yes, A consciously and voluntarily directed and defrauded B into committing the crime
MR?  A’s conscious object was to take an item knowing it belonged to another 
Causation But for A’s direction of his innocent friend, the friend would have stolen the iPod. Prox. cause: it was reasonably foreseeable that his actor’s would induce the friend to take the iPod -- he is really to blame for the offense
 but if we can’t find A liable for primary offense b/c he fails an essential element, proceed to accomplice liability



(3) Conspiracy
(4) Accomplice (Aider & Abettor)
a. Defendant purposefully and voluntarily acts to promote or encourage the primary actor's offense
i. Types of Promotion or Encouragement:
1. Verbal encouragement or providing concrete aid prior to crime 
2. Action at crime scene i.e. distracting/warning/driving getaway car
3. Mere presence at crime scene if previously agreed upon
4. Any act is sufficient if it might have promoted or encouraged criminal act 
ii. Required MR: Purpose to Aid + Shared MR for Offense
1. Purpose/Knowledge Offenses: Did the accomplice, in promoting or encouraging the principal’s act, also share the principal’s MR re: crime? Needs to understand the principal’s criminal MR. 
2. Reckless/Negligent Offenses: Accomplice must also demonstrate same recklessness and negligence for offense. 
a. Taxi Hypo: Man needs to get to airport, offer taxi driver $ to speed up despite snow. Taxi driver hits pedestrian. Passenger had purpose to encourage fast driving. Debate over whether passenger shared reckless MR.
3. SL Offenses: Accomplice liability usually not applied to SL offenses but if works if purpose to promote and awareness that conduct is criminal
b. Liability for Unplanned Crimes:
i. Strict MR Approach (MPC): Accomplices only liable for those crimes which they share MR with the principal. 
ii. Natural & Probable Consequence Jurisdiction: Accomplices liable for planned crime but any unplanned crime if a reasonably foreseeable consequence of encouraging the planned crime.
NOTE: Under Common Law, no accomplice liability without actual commission of crime but attempt ok. Under MPC, if an individual meets all the requirement for an accomplice but principal fails to commit the planned crime, accomplice can be liable for attempt at crime. 

	Hicks 
1890s Wild West. “Take your hat off and die like a man”
	Jury Instruction issue  Purpose is not re: act but re: encouragement. 
1. Hicks meant to say those words, but no evidence he meant for those words to encourage the murder.
2. Hicks’ presence doesn’t make him guilty unless he had previously conspired w/ the shooter.  

	Gladstone  
Buyer supposed to purchase from D for police. D doesn’t have drugs so directs to another seller. D arrested for aiding and abetting sale. 
	 For conviction, need:	
· Act of promotion: drew the map and directed to another seller 
· Purpose to encourage: could be good for business by creating trust but no relationship b/w Thompson and Kent so insufficient 
· P could be successful if can prove a “gentleman’s agreement” or kick-back arrangement between Gladstone and Kent b/c shows purpose 
HYPO: same arrangement for sale of military-grade missile
Infer purpose from knowledge  easy to make casual suggestion for pot seller but more intentional and w/ greater outcome for missile sale (unlikely there is no deal/arrangement b/w two) 

	Luparello
OC telenovela
D paid men to get information from a guy who they ended up killing
	D encourages primary actor to commit crime A primary actor commits crime B  ISSUE: Is Defendant liable as an accomplice to crime B? 
· Strict MR approach/MPC: NO, would have to had purpose to encourage specific offense (A was probably assault, B was murder  maybe can say negligence or recklessness re: B b/c knew of the reputations of “friends” so maybe liable for accomplice for 2nd degree manslaughter)
OR
· Natural + probable consequences R (CA approach): MAYBE
in this case, Court hold Luparello liable for whole thing because he got the group together and based on his directions, the murder was the natural and probably consequence of his instruction 
Counter Argument: direction was to get info and killing the guys prohibited ability to get info

	Roy
Gladstone w/ guns  armed robbery of buyer
	D guilty of accomplice to armed robbery
To what extend was armed robbery a natural and probable consequence of directing to illegal gun sale? Court say not so much. 


	Stamp Theft Hypo
D looking to have stamps stolen. Recruits a burglar w/ clear instructions for easy steal. Ends up robbing and taking housekeep hostage.
	Three offense: 	
1. Burglary (Crime A)
2. Robbery (Crime B)
3. Kidnapping (Crime B)
What is D liable for? 
· Obviously for crime A
· Robbery seems like natural and probable outcome of A, not for sure 
· Kidnapping one small step further removed 

	AR Hypo
2 teens w/ rifle, go to seemingly unoccupied building, friend tells teen to “light it up,” homeless man shot
	Primary actor: shooter w/o having check  at minimum guilty of depraved heart or voluntary manslaughter 

Secondary actor: purposefully gives verbal encouragement to promote shooting w/ same negligence

	Toxic Dump Hypo
Truck driver won’t make it to federally approved site to dump hazmat. Goes to local dump. Dump operator questions materials but allows entry. 
	Is there liability for dump operator as accomplice? Primary actor is truck driver who dumps material. Secondary actor is dump operator who allows. 

Analysis:	
(1) Let in truck driver and allowed dumping  
(2) (a) did owner have purpose to encourage driver to dump? (not of toxic substance, just action) Allowed driver to come in which is necessary and the point (b) should have known danger of hazmat (negligence) 

	Wilcox 
Hawkins illegally playing concert in UK againt Immigration law. Reporter (D) greeted at airport, attended concert, & reviewed show knowing illegal. 
	Primary Actor: Hawkins (SL offense)
Secondary Actor: Wilcox  Can he be held of aiding and abetting Hawkins?
· Was there encouragement? Yes, all action supported concert despite knowing illegality
Similar scenarios: unlawful prize fighting/street racing/similar contests 
Hypo: Wilcox shows up at box-office to buy ticket but show is sold out. Can he be an accomplice? Act is now lacking on Wilcox’s behalf. Wilcox is not vital to show’s occurrence  doesn’t matter, accomplice acts do not need to be “but, for” cause 

	Judge Talley
Sent telegram preventing a warning from being sent to man who was unknowingly being pursued and was ultimately killed. Man had seduced judge’s sister. 
	Can judge be liable as accomplice?
· Act of promotion? T sent the telegram to promote the murder
· Mens rea? sent telegram with intent to encourage the murder
What if the operator disregarded T’s instruction and tried, unsuccessfully, to deliver the warning telegram? No liability b/c no crime.  
What if operator followed T’s instructions, but brothers never found V? No murder or attempt.  No Accomplice liability.
Same as above, but brothers’ attack was resisted? No murder BUT attempt. Accomplice liability for attempt. 



AFFIRMATIVE DEFENSES
Special excuses or justifications for a D’s conduct which preclude conviction despite proof that D satisfied all of the other elements of the offense. 
I. Self-Defense (Justification)
· A non-aggressor may use proportionate force when they honestly and reasonably believe it is a necessary response to an unlawful and imminent threat of death or great bodily harm
· Burden of production on the D, burden of persuasion BRD on P
· Fear analysis: (1) honest belief  (2) subjectively, was it reasonable for a person in D’s situation to believe that V posed an imminent, unlawful, threat of deadly force? 
· Issue of individualization: size, age, previous encounter w/ same people but experiences and psychology more difficult
· Imperfect self-defense: honest but unreasonable fear  mitigated punishment 
	PPL v. Goetz (subway shooting)
	Reasonableness here is (A) an objective standard [a reasonable person] BUT (B) we know it can be individualized to the physical attributes of the situation, AND will include past incidents that are similar EVEN if they involve different ppl
Reasonableness is about the prior muggings 
NY standard is “Goetz reasonably believes”, as opposed to the MPC subjective standard of just “he believes”.  Went to trial, and he got off on the charges, except for carrying a weapon

	State v. Kelly (Battered woman’s syndrome)
	D w/ BWS helps us with enhanced predictive abilities regarding violence. It can support an argument of reasonable fear regarding imminent, unlawful and deadly violence 
Honestly of belief – do we believe her? BWS evidence is directly related to credibility- her story is much more credible when looking at BWS evidence 
Reasonableness and BWS – problem about how BWS goes to reasonableness – not supposed to be the reasonable person with BWS, but because you have BWS, it is easier to predict 
On appeal, the court first held that testimonial evidence relating to BWS was relevant in determining whether a honest and reasonable fear of danger existed requisite to a self-defense claim. Don’t individualize.  But may be important to reasonableness because by virtue of having the syndrome, the individual may be a better predictor of violence.
BWS is not a defense, but it is a form of evidence to use in a defense.  That is why testimony of social scientist was so important for evidence to show BWS and reasoning as a result.  Usually in law we are skeptical of social science, but BWS is an exception.  Social science view of BWS is sought after by law.



· Retreat Rule– In some jurisdictions, an innocent party facing deadly threat outside the home may not use deadly force to repel if that person is aware of a completely safe avenue of retreat from the threat 


· Common Law Aggressor Rules 
· Once a person becomes an aggressor by starting a violent conflict, that person remains an aggressor for purposes of self-defense analysis unless the individual withdraws. 
· Withdrawal must be a good faith desire to abandon the conflict with no further use of force, communicated by verbal renunciation & physical withdrawal. 
· Unless aggressor withdraws, they have no right to self-defense even if other party wrongfully escalates the conflict to the level of deadly force
· MPC Aggressor Rule 
· Last Wrongdoer Rule: Original aggressor in the conflict may use deadly force in self-defense against wrongful (because excessive) deadly force by an original victim who has wrongfully escalated the level of violence
	Abbott
(neighbors)
	ISSUE: In this case…could Abbott retreat in complete safety?
Ct held that it was reasonable for Abbott to believe if he tried to flee, his attackers would come after him, so retreat was not really an option. 
Defendant was found guilty on the charge of atrocious assault and battery as to the son, but acquitted against the other two. The court reversed the conviction and held the charge to the jury was ambiguous and confusing. The jury should have been instructed that the question of retreat could arise only if defendant intended to use deadly force

	Peterson 
(windshield wipers)
	Homeowner (D) went inside after catching V and brought out gun. V got out of car and approached w/ wrench but was shot in face by D. 
Was D’s SD necessary? Court held that no, his force was not necessary since he was considered the aggressor after escalating the force to deadly force. 



· Police Force
· Garner: officer shot 15 y/o in back of head fleeing robbery, assuming he was unarmed. Rule in violation of 4th amendment.
· Post-Garner Law: Law enforcement may use deadly force under the Fourth Amendment to arrest a fleeing felon when the officer had probable cause that:
(1) the suspect committed a felony
(2) deadly force was necessary to prevent the suspect’s escape; and
(3) the suspect posed a significant risk of to the police or others

· Defense of Others Hypo: man sees woman being tackled by two men, interferes to save woman, turns out it was 2 detectives arresting the woman  could claim honest and reasonable belief re: force in her defense 




II. Insanity (Excuse)
· Capacity to Stand Trial
· Dusky rule: To have a fair trial in accord with due process, Defendant must be able to (1) understand the nature of the proceedings & (2) assist counsel
· Limited steps can be taken to restore an individual’s capacity for trial, otherwise civilly committed 
· Insanity as Affirmative Defense to Criminal Charge
· M’Naghten Rule:  Because of mental disease or defect*, Defendant doesn’t know the nature or quality of his action OR doesn’t know his act is wrong
· *Definitions of Mental Disease or Defect
· McDonald Test: Defendant suffers from abnormal mental condition that substantially affects mental or emotional processes, AND substantially impairs behavioral controls
· APA Test: Defendant suffers from severely abnormal mental condition, that grossly and demonstrably affects reality and is not drug-induced
LOOK FOR BREAK FROM REALITY

	M’Nagthen Case 
Man convinced that Tories were out to destroy him so attempted to kill Prime Minister but shot his secretary instead
	Act (traveled to w/ gun & plan) + MR (premed. purpose to kill) +
Causation (meant to kill by shooting, killed by shooting  doctrine of transferred intent covers fact that it was not the intended victim)
BUT insanity as affirmative defense prevents guilt conviction 
(1) mental disease or defect: paranoid, morbid delusions 
(2) knowledge re: nature or quality of his actions? Yes.
Porter Decision (p. 971) – knowing the physical nature of the act he was doing 
OR 
(3) knowledge re: wrongness? From his P.O.V. this is the right thing to do for self-preservation 

	Green Case
Man with history of serious mental illness including violence and paranoid idea (FBI contact)  shot and killed police officer. Bystanders say he appeared sane but left crazy note. 

	(1) mental disease or defect: clear
(2) knowledge re: nature or quality of actions? Yes
(3) knowledge re: wrongness? difficult to show  does he have a sane and bad reason for killing officer or crazy reason for killing officer? Based on notes, seems like a crazy reason

	Yates Case
Mother drowned her five children “to save them from Satan.” Episodes of serious mental illness due to post-partum b/c psychiatrist linked her worsening condition as she had children.
	(1) mental disease or defect: clear
(2) knowledge re: nature or quality of actions? Yes, intentionally killing kids
(3) knowledge re: wrongness? She was very sick and she had a crazy reason behind her actions which she felt was a better option than her alternative

	Guido Case
D shot her husband, a pro fighter. D was intimidated by him and felt constantly threatened. 
Issue w/ psychiatrists re: what constituted “disease of the mind”?
	The doctors thought it meant psychosis and not a lesser illness or aberration of the mind. Ultimately, the doctors concluded they had too narrow a view of M’Naghten. Therefore, they concluded that D’s diagnosed “anxiety neurosis” qualified as a disease within the legal rule.

	Joy Baker Case 
Woman shot aunt during paranoia fit that witches and animals and family were out to get her. No past mental illness but genetically predisposed. Angry, abusive relationship with husband. 
	Prosecution: Disturbed and stressed woman that felt isolated. She was angry and full of rage which she displaced it from her husband to her aunt
Defense: tragic figure w/ tumultuous upbringing that made her susceptible to a mental break resulting from stressful, violent relationship with husband and increased by genetic predisposition. Focus on her particular delusions



NOTE: Since an affirmative defense, burden of production is on defense. In CA & federal jurisdiction, burden of proof is on defense for preponderance of evidence re: insanity. 

III. Voluntary Intoxication (Excuse)
· Is an intoxication argument legally available to D in this case? 
· Under MPC, if statutory MR is… 
· Purpose or Knowledge  YES
· Recklessness or Negligence  NO
· Under Common Law, if offense requires… 
· General Intent  NO
· Basic wrong-doing (i.e. breaking and entering, rape)
· Specific Intent  YES
· Basic wrong-doing + additional MR (i.e. burglary which is breaking and entering w/ intent to commit crime therein or attempt which is acting w/ intent to commit crime) 
· If yes, will the argument work given the facts of the case?
· MPC: Did D lack the particular MR due to intoxication?
· Common Law: Did the D lack the specific intent due to intoxication?
	Hood Case
Drunk resisted arrest  shot & killed police officer
	General intent crime so intoxication an invalid excuse

	Rooftop Grad Party Hypo (1) 
Drunk guy throws rock from roof at ex on street while yelling “I hate you.” Charged w/ purpose to do great bodily injury. 
	Legally available? MR = purpose, yes (MPC)
Does argument work? Drunkenness not really an element here  we look at actions, motivation and word. Does fact that he is drunk have an effect on his desire to hurt her? In general intoxication lowers inhibitions but he was drinking because he was upset about the break-up so all acts point to MR to harm her 

	Rooftop Grad Party Hypo (2) 
Drunk guy throws rocks off building while yelling “heads up” and laughing. Charged w/ purpose to do great bodily injury.
	Legally available? MR = purpose, yes (MPC)
Does argument work? Considering intoxication, likely he really did think this was funny w/o any true aggression so 2 could likely be yes as well.

	Rooftop Grad Party Hypo (3) 
Guy drinking heavily and singing fight song while throwing things. Chair leaves roof and hurts passerby on the street.  Charged w/ reckless endangerment.
	
Legally available? MR = recklessness, NO (MPC)






JURY TRIAL AND PROOF
I. 6th Amendment: Right to Jury incorporated in all states for any charge with a maximum sentence of 6 months or longer (no petty offenses) 
a. Duncan: Black teen tried without jury in 60’s South for “offensive touching” of white boy. SCOTUS ruled jury fundamental to justice under 14th Am as safeguard against discrimination 
II. Burden of Proof: refers to which party bears the responsibility of convincing jury of certain trial elements to varying degrees
a. Patterson: Defendant in NY made to bear burden of persuasion for EED defense. SCOTUS ruled this did not violate due process, unlike Maine law which was based on “malice aforethought” and required defense to bear burden of proof regarding a lack of provocation. Difference largely re: who has best POV for each approach, also formalistic argument about phrasing of laws. 
	
Act w/ MR [+Addt’l Stat. Req’s]  Result
	
w/o Affirmative Defense = Guilt

	Essential Elements
	Affirmative Defenses

	Prosecution: BoP beyond a reasonable doubt (production & persuasion)
	Defense: BoP (Prod.) re: defense
BoP (Pers.) up to legislature




b. Types of Burden of Proof
i. Production: requirement/obligation/burden of coming forward with evidence sufficient to take that question seriously
ii. Persuasion: now that the issues have been set forth, P has to persuade the jury a certain way BRD
c. Presumption: when proof of predicate facts leads to factual or legal conclusion, can lead to issues with burden of proof:
i. Does the presumption deal w/ element of the offense that the prosecution MUST prove beyond a reasonable doubt?
1. If yes, does the presumption mandate or suggest that proof of the predicate facts shifts the burden of proof of the element to the defense? If so, due process violation
2. OR, does the presumption permit the jury to reach a factual or legal conclusion based on the predicate facts and other proof? If so, no due process violation 
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