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1. Punishment Theory
1. Consequentialist: right or wrong depends on the rightness or wrongness of the consequences of the decision 
A. Deterrence – what will produce the greatest amount of good for the greatest number of people. Punishment must be efficient.  
· Specific deterrence: punishment designed to prevent the particular offender from reoffending
· General deterrence: punishment aimed at dissuading other people from committing similar crimes in the future 

2. Non-consequentialist: judging an action or decision according to a predetermined principle, regardless of the consequences 
A. Retribution: Punishment deserved according to the wrong done. 
· Punishment depends on what the person did, and not on the consequences 

3. Restorative Justice – an alternative approach to the criminal process that emphasizes crime as a violation of community relationships, rather than rules. 

4. Victim-impact statements – victim’s rights movement – victims have right to speak about the impact of the crime. 

2. Sentencing: 
Judge the offense, assess the offender. 

*U.S. v. Madoff – Symbolic value of his sentencing – victims are receiving no restitution, so they know he is being punished to the fullest extent of the law. 

*Great White Fire – victims had different ideas about appropriate punishments – 100 people died. D convicted of involuntary manslaughter. Had to weigh harm done (huge) vs. culpability (not high). 

3. Criminalization 
What should be criminal? 

*U.S. v. Jackson – robbed the same bank the day he got released. 
· “Armed career criminal statute” – received life without parole (most severe sentence short of the death penalty). 
· Was this sentence justified under deterrence? Personal deterrence – perhaps only way to stop him. General deterrence? Effective or not? 

4. Burden of Proof and Jury Trial 
RULE: The burden of proof consists of the burden of production AND the burden of persuasion. 

1. The prosecution bears the burden of production and the burden of persuasion on all essential elements of an offense. Conviction requires high degree of certainty (beyond a reasonable doubt). 

 The defense has the burden of proving affirmative defenses. The defense must present credible evidence sufficient to raise a reasonable doubt. 
Then the burden of persuasion falls back on the prosecution to disprove the affirmative defense. 

2. Liability Formula: 
Prosecution must prove: [Act with Mens Rea [+ Additional Statutory Requirements]  Result] 
Defense must prove [without Affirmative defenses = guilt] – affirmative defenses 

3. Presumption: jury invitation to infer from certain facts 
· Proof of predicate fact  factual and legal conclusion, HOWEVER, Proof of A does NOT automatically equal B 
Mandatory Presumption: Requires the fact finder to believe that the prosecution’s proof of an essential element is sufficient based on the predicate fact alone (bad)  
Permissive Presumption: Gives the fact finder the option of making a legal inference from the predicate fact but still requires the prosecution to prove the element beyond a reasonable doubt. (good)

	Example: Creation of constitutional right to jury trial when D faces 6 months or more in jail 
*Duncan v. Louisiana – civil rights era, constitutional right to a jury trial 
· Duncan appeals up to Supreme Court, they find his 6th Amendment right to jury trial was violated- ‘incorporating’ Bill of Rights to states 
· New constitutional right to jury trial – any offense with 6 months or more in jail in the charge
· Through 14th Amendment (Due Process), 6th Amendment becomes applicable/incorporated to states  
5. LIABILITY FORMULA:
Act with Mens rea + Additional Statutory Requirements (Strict Liability elements)  Result without any affirmative defense = guilt. 

1. The Act Requirement (p. 205-18): 
A. RULE: A voluntary act is an uncoerced, conscious, non-reflexive bodily act, or, when there is a duty to act, an uncoerced, conscious, non-reflexive failure to act.  

B. MPC 2.01(1)(2)
ELEMENTS: 
The following are not voluntary acts: 
a) A reflex or convulsion: The person experiences substantial interference with the conscious direction of his body which renders his actions involuntary. 
Example: Epileptic Driver 
b) A bodily movement during unconsciousness or sleep: the conscious mind does not control the body
	1. The defendant has no present memory of the incident
2. If there is a lack of memory, it is due to unconsciousness at the time of the crucial event. 
Example:  
*People v. Newton: D shot a policeman either before or after he was shot in the abdomen – he claimed he was unconscious, timing rendered his act either voluntary or involuntary 
c) Conduct during hypnosis or resulting from hypnotic suggestion 
d) A bodily movement that is coerced 
*Martin v. State - D was arrested for being drunk in public, but he was not in public voluntarily – the police dragged him out to a public location. Therefore he couldn’t be convicted. 

C. Omissions to Act 
RULE: An omission to act becomes a voluntary act when there is a duty to act and an uncoerced, conscious, non-reflexive failure to act. 

Duties to Act: 
1. Statutory – statutes can deem that certain people have certain legal obligations – ex. Reporting child abuse
2. Immediate family/status relationship – ex. Parent to child, partner, roommate 
3. Contractual – ex. lifeguard
4. Assumption of care/rescue – if you are taking care, you are precluding others from taking care 
5. Responsible for causing original harm – you have an obligation to help someone you’ve harmed, even if it is accidental 
	Example: 
*Jones v. United States – baby died of neglect – did the ostensible caretaker have a legal duty to act? Her omission to act was voluntary – it was a moral wrong but not a legal wrong because she didn’t have a legal duty.  

6. Mens Rea: 
To be guilty, the D had the required purposely, knowingly, recklessly, or negligent mental state to commit the offense. 

A. Purposely – The defendant had the conscious object to achieve a certain result or engage in a certain activity.  
Example: D did not have necessary purpose 
*Regina v. Cunningham – D was guilty of theft, almost killed victim b/c stole gas meter, caused gas leak. No issue of voluntariness – issue is with “maliciously” – where to fit in intent? 
· Must have actual intention to do the particular harm or recklessness. 

B. Knowingly – The defendant had knowledge to substantial certainty of certain facts or circumstances OR awareness that a certain result was substantially certain to occur from his or her conduct.  
· With knowingly, there is no requirement that the individual desire the result. 

C. Recklessly – The defendant had a conscious disregard of a substantial and unjustifiable risk that a certain result would occur and acted in a way that constituted a gross deviation from the standard of care a reasonable person would assume. 

Substantial = gross deviation from the standard of care a reasonable person would assume 

	1. What is the level of risk? (substantial risk / objective dangerousness) 
	2. Was taking the risk justifiable? (no overriding social necessity for the risk-taking) 
	3. Was the defendant aware of the risk? (conscious disregard of ‘risk facts’)

	Example: 
*Regina v. Faulknor – sailor was stealing rum, struck a match and accidentally burned ship down.
· Didn’t intend 2nd felony but jury was charged that since he was committing the 1st felony, he should be considered for the 2nd felony. 
· Must find least element of MR necessary for him to be guilty = proof that he acted recklessly
· Concept of Heightened Culpability 

D. Negligently – The defendant should have been aware of a substantial and unjustifiable risk a certain result would occur and acted in a way that constituted a gross deviation from the standard of care a reasonable person would assume.

1. Notice of risk
2. Degree of risk
3. Lack of justification for risk 
	
Non-MPC terms: 
Intentional: purposeful or knowing
Malicious: purposeful, knowing, and reckless
Wanton: knowing or reckless (sometimes negligent) 
Willful: purpose, knowing, and reckless

7. Reading Statutes: Mens Rea and Factual Mistakes 

Mistake of Fact: When the defendant admits that he did the conduct charged by the prosecution, but did so subject to some mistaken belief about the situation which rendered the conduct noncriminal or of lesser criminality. 

1. Does the defendant’s alleged mistake relate to an element of the offense which requires mens rea? 
2. If so, does the evidence of the defendant’s mistake contradict that mens rea? 

*Does the statute require a form of mens rea that requires some degree of actual awareness as to the critical element, or merely negligence? 
· Purpose, knowledge, and recklessness all match up with honest mistakes 
· However, if D can be convicted based on negligence towards X, then an honest mistake about X will not be sufficient 

Example: Mistake of Fact argument not allowed because SL offense 
*Regina v. Prince – D argued a mistake-of-fact – he honestly and reasonably believed the girl was of age. His mistake was honest and reasonable, so he didn’t have the required MR for the offense (knowingly and purposely). BUT SL offense. 
· Bramwell – moral wrong view – if act w/MR for a moral wrong and  harm of criminal offense = guilty of the criminal offense 
· Brett – lesser crime view – if act with MR for a lesser criminal offense and  harm of greater offense = guilty of the greater offense 

Example: Mistake of Fact argument not allowed because SL offense 
*People v. Olsen – Ds argued that they honestly and reasonably believed the girl was of age (mistake of fact). 
· Ds were convicted of assaulting father but found not guilty of burglary, rape. D’s mistake-of-age defense was not valid b/c SL regarding age. 

Example: Mistake of Fact argument not allowed despite D’s severe mental disability 	
*Garnett v. State – Garnett was severely mentally disabled, victim was very young, SL offense. 
· Court can’t let Garnett off but they do give him probation instead of prison time. Issue of prosecutorial discretion – defense offers mistake-of-age evidence so it can be judged on appeal. 

MR Rule (needed to convict) = mistake of fact rule (mistake that will excuse) 
Purpose, Knowledge, Reckless re: element X = excuse for any honest mistake re: element X (subjective) 
Negligence re: X = excuse for any honest and reasonable mistake re: X (objective) – would a reasonable person in the situation believe that? 
Strict Liability re: X = no excuse for any mistake re: X 

8. Mistake of Law 
When the defendant admits that he did the conduct charged by the prosecution, but did so subject to some mistaken belief about the lawfulness of the situation based on an official statement of the law which later changed or on an inadequate publication of the law, which rendered the conduct noncriminal or of lesser criminality.  
· Ignorance or mistake about law may excuse if it negates a mens rea requirement for the particular offense. 
· The defendant will bear at least the initial burden of producing credible evidence on the defense in order for it to be considered in the case. 

1. There must be a lawfulness element of offense that requires MR 
2. Affirmative Defense only when 
1) official statement of law, later changed, OR 
2) inadequate publication of law 

Court can hold either way depending on facts. 
Is there a mens rea term in the statute? If yes, (Marrero, Weiss, Smith David) 
Does MR partner with an unlawfulness element? If yes, (Smith David, Varzegi, Cheek) 

How should this be interpreted in a statutory context? Two options
1. MR required only re those facts that make defendant’s conduct unlawful OR (Int’l Chemicals) 
2. MR required re facts that make defendant’s conduct unlawful AND MR re particular law that makes defendant’s conduct unlawful (Cheek, Liparota) 
Ex. Food stamp case – court held #2- D didn’t know he was violating a regulation
Ex. Date rape drug - #1 – D knew it was illegal to do what he did 

Subjective Mens Rea (Purpose/Knowledge/Reckless) and Unreasonable Mistakes (see Varzegi, Cheek) 
· Assume that conviction requires that the defendant knew or was reckless with respect to element X; this means that prosecution must prove that defendant had the required level of awareness of X
· BUT if defendant sincerely believed Y and Y contradicts X, then defendant must be acquitted regardless of whether defendant’s belief in Y was unreasonable 
· *This analysis assumes that D sincerely believed Y 

Malum in se offenses: offenses that are wrong in themselves … those whose wrongdoing is morally obvious. 
Malum prohibitum: offenses that are entirely legislative creations  particularly likely to inspire mistake of law claims 
	
	Example: No MR for lawfulness, SL offense 
*People v. Marrero – corrections officer w/ gun. D thought he was a peace officer covered by statute but he was not. He misinterpreted the statute, but the statute is correct so the responsibility is all his. 
· Affirmative defenses apply to all crimes, so if court allowed broad MOL defense here, would be a defense for everything 
· Statute had no MR for lawfulness, so no ‘home’ for Marrero’s argument (SL) 

Example: No MR, D did not know of the particular law that made his conduct unlawful 
*Regina v. Smith (David) – tenant tore up flooring that he had installed, Landlord charged him w/criminal destruction of property (law of fixtures). Once he put in the floors, became property of landlord. Have to have the purpose /intent /recklessness to destroy another’s property. Court allowed MOL defense b/c not threatening, most ppl don’t know this law. 

Example: No MR, D did not know his conduct was unlawful 
*State v. Varszegi – landlord took property of defaulting tenant, court ruled in his favor b/c he believed he had the right to do what he did so no MR. Was fairly specialized area of law that requires awareness. 

Example: D had MR, was aware that his conduct was unlawful and had the purpose to break the law – belief was unreasonable, and therefore not credible 
*Cheek v. United States – tax protestor, decided not to pay income tax. Wanted to argue that he was not aware of his obligation to pay taxes, but everyone else is and he paid taxes in the past. 
· Honest but unreasonable belief is not a defense 
· Tax law is so complex that willfulness is required – but reasonability is required for good-faith belief 
· Lawfulness 
· 1. Is D aware of the conduct that makes something unlawful? 
· 2. Was D aware that he makes a certain amount of money and that obligates him to pay federal income tax? 
· His arguments about constitutionality demonstrated his awareness of the law 

Reasonableness in assessing Defendant credibility: Where conviction requires proof of knowledge or recklessness re element X, reasonableness still may be relevant to assessing Defendant’s credibility, that is, whether we believe the defendant is sincere in claiming belief in Y rather than X 

D must know: reasonable and honest mistake – was it reasonable? (Credibility) 
1. The nature of the conduct that the regulation prohibits, and 
2. Knowledge that this conduct violates the law. 

9. Statutory Interpretation and Strict Liability 
RULE: For strict liability offenses, guilt is complete with proof that the person voluntarily committed the prohibited act, assuming all other requirements of the offense are also met. 

SL Factors: 
1. Statutory language
2. Type of offense
3. Inherent notice of wrongdoing or risk in the prohibited conduct
4. Cost-benefit analysis of requiring MR 
*With respect to any element that is strict liability, defendants cannot claim excuse based on mistake, however reasonable. 
	
Example: MR of “knowingly” had to be read into statute 
*Morisette v. U.S. – D junk dealer who took air force spent bomb casings, prosecuted for conversion of gov’t property. 
Prosecution: Knowingly converts = defendant aware of change in possession or ownership status
Defense: Knowingly converts = defendant aware of wrongful change in ownership/possession status 

Example: MR of knowingly had to apply to all elements of the strict liability offense 
*Staples v. U.S. – Rival interpretations: In addition to proof that defendant possessed a dangerous weapon capable of firing bullets automatically, and that the dangerous weapon was not registered, Gov’t must prove that defendant 
1. Knew he possessed a dangerous weapon (a gun) OR
2. Knew he possessed a dangerous weapon (a gun) AND knew that the weapon fired on fully automatic (was a machine gun) 

*U.S. v. X-Citement Video – Possession of child pornography – court held that “knowingly” had to apply to each person in the chain of distribution – otherwise anyone who unknowingly shipped, etc, would be held liable 

Example: Because the D voluntarily committed the prohibited act (speeding) his MR didn’t matter 
*State v. Baker – Speeding is SL – cruise control got stuck, because he voluntarily drove and delegated control to the optional cruise control, he is liable. 

10. Legality and Vagueness 
The law must be specific enough to give the world ‘fair warning’ of what is considered criminal conduct. 

Example: Including an airplane in the theft of motor vehicles statute would create a new crime and not give the world “fair warning” of criminal conduct. 
*McBoyle v. US: stolen airplane / motor vehicle case. Congress knew about airplanes and didn’t include them in the statute, presumes ‘ground-running’ vehicles 
· The court will not ‘fill in’ or ‘fix’ anything that the legislature meant. 

Example: Ordinance was too vague for both police and citizens – not sufficiently clear notice of laws 
*City of Chicago v. Morales – when courts are interpreting statutes with constitutional issues, the court gets to veto legislative actions/statutes, etc. 
· People can’t be told that they are breaking the law AS they are being told to disperse
·  Dissent – judges don’t have to live in gang-controlled communities 
	
11. SHP’s Murder MR Categorizations: 
1. Purpose to Kill Homicides
· Premeditated
· Provocation 
2. Reckless or Negligent Homicides 
Depraved Heart Murder 
Unpremeditated, Purpose to Kill without Provocation
4. Felony Murder
5. Manslaughters – lesser homicide offenses 

12. Premeditated Murder (Purpose to Kill with Premeditation) 
Purpose to Kill: The defendant has the conscious object to end the life of the victim.  
Premeditation: Reflection on or calculation of killing. 

1st degree = purpose and premeditation 
2nd degree = purpose without premeditation 

Aggravating Factors: 
1. Victim Status
2. Degree of dangerousness
3. Cruelty in method
4. Motive 

Premeditation = 2 perspectives 
1. Strict view (Guthrie): the defendant’s pre-meditation about killing must occur prior to the actual commission of the deed. 
2. Broad view (Carroll): Assessing the defendant’s premeditation is left to jury discretion. 

Caroll Jdx: Trust decision makers without giving them a lot of guidance. Not clear if premeditation actually represents a requirement distinct from purpose to kill.

Example: Not clear if premeditation a distinct requirement from purpose to kill – however much time he had was enough. 
*Commonwealth v. Carroll- D pled guilty but is contesting the degree of murder, claims it was not premeditated. 
· He clearly had purpose to kill because he shot her in the head at point blank range
· Premeditation? Several minutes passed between when he picked up the gun and when he shot her. However much time he had was enough for the court 
· Court disregarded expert testimony because he described D’s act as involuntary, which would exonerate him entirely, so it ‘proves too much’ 

Guthrie Jdx: more demanding – need some evidence of reflection or calculation. Can’t happen instantaneously
Anderson Factors: 
1. ‘Planning’ activity – a form of calculation and reflection on the homicide, providing strong evidence that the defendant weighed the consequences of the deed. 
2. Motive: a reason to kill that indicates reflection and calculation
	3. Evidence that manner of killing was so particular that must have been preconceived 

Example: The murder happened almost instantaneously and spontaneously – premeditation must be distinct requirement from purpose to kill, Anderson factors  
*State v. Guthrie- D, was seriously mentally ill, killed his coworker for snapping him on the nose with a towel 
· Was convicted for 1st degree murder, wanted 2nd degree charge – must try to prove no premeditation 
· D had strong case b/c he acted completely spontaneously and rashly 
· Court says there must be an actual lapse of time to allow for deliberation but does not specify any amount of time 
· Anderson factors 

13. Voluntary Manslaughter – Provocation (Purpose to Kill with Provocation)(3)
The Common Law Rule: In addition to proof of murder MR, the defendant must have acted while actually and reasonably provoked. 

Provocation requires proof that: 
1. In addition to proof of murder MR, need proof that the accused acted while 
2) Actually and 
3) Reasonably provoked. 

Actually provoked = The defendant must be in a high state of passion from the provoking incident.  
Reasonably provoked = The nature of the provocation must be such that would cause a reasonable person to be sorely tempted to kill at that time. 

1. Can the defense make the argument? 
2. Can the argument win? 

· The defendant’s passion must be reasonable, not the killing itself 
· Usually the defense must produce significant evidence of provocation to raise the issue before the jury 
· Once the issue is properly raised, the prosecution usually has the burden of persuasion, persuading concerning a lack of provocation. 
· There must be evidence that it was the provoking incident that aroused the defendant’s passion rather than something else 
*Provocation has no impact on felony murder
*There can be no provocation if there is proof of premeditation. 

2 Approaches to Reasonableness  Categorical jdx (Girouard) vs. discretionary jdx (Maher) 

1. Categorical: Preliminary determination by judge that facts fit a recognized category of provocation  If true, jury makes final determination of provocation, including reasonableness assessment 
· Timing is important 
· Words are not legally recognized provocation 

Example: Wife’s verbal abuse did not fit in a legally recognized category of provocation 
*Girouard v. State (Categorical) – husband stabbed verbally abusive wife 19 times – fairly emotional and spontaneous
· Did the wife’s verbal provocation constitute an adequate mitigation? Extremely strong set of insults and threats 
· HOWEVER, words are not sufficient – they must be accompanied by conduct indicating intention and ability to cause D bodily harm 
· Need concrete difference between people facing violence and people facing words 

2. Discretionary: Most determinations of reasonableness made by jury (only minimal initial gatekeeping by trial court) 
· Words may be sufficient to be considered legal provocation 
  
Example: The facts of wife’s adultery might not fit within the legal provocation category of ‘discovery of adultery’ because the husband did not catch them in the act for the first time
*Maher v. People (discretionary) – 
1. Was he actually provoked? (in a high state of emotional upset) - yes
2. Was he reasonably provoked? (not in a categorical jdx) – Court says the evidence was crucial and a jury should decide the reasonableness of the provocation 
· Would a reasonable person be ‘sorely tempted to kill’ in this instance? Includes assessment of cooling-off period 
3. Did the circumstances fit the category?

MPC Approach to Provocation (3rd approach to provocation) 
· Issue of individualization – who is the reasonable person? 
· Sometimes people’s differences do make a difference- age and gender, ethnic backgrounds 

3. MPC 210.3 (1) (b) – In addition to proof of murder MR, the defendant must have acted under the influence of an extreme emotional disturbance for which there was a reasonable explanation or excuse. 
Proof of Murder MR AND
1. Defendant acted under the influence of an extreme emotional disturbance 
2. For which there was a reasonable explanation or excuse (both subjective and objective analysis) 

**Reasonableness: viewpoint of person in actor’s situation under the circumstances as he believes them to be 
· No requirement of a particular provoking act, No requirement of a timing restriction, Broader understanding of ‘passion”
· The emotional disturbance still must be reasonably explained or excused 

Example: D was clearly emotional disturbed but there was not a reasonable explanation or excuse – he was crazy. 
*People v. Casassa (MPC – EED) 
1. He is clearly highly emotionally disturbed based on his actions
2. But was there a reasonable explanation for it? 
· Reasonableness has to have some normative meaning - Who is the ‘reasonable person’ in this scenario?
· Court leaves the rule behind b/c it is inherently problematic – invitation to make an individualized reasonableness argument but must be objectively reasonable 

Example: Was it constitutional to shift the burden of proof of EED onto the D? Yes, because it’s an affirmative defense 
*Patterson v. NY – D killed his wife after she returned to an old boyfriend, issue with NY’s allocation of burden of proof of EED (murder or manslaughter?)  
· Formal wording of rules in statute makes a difference 
· Murder – intent to kill without provocation 
· Dissent – no apparent difference – proof of intent to kill  presumption of malice aforethought which can be rebutted by D’s proof of provocation 
· HOLDING: ok to shift burden of proof of EED onto defendant
 
Patterson Formalist Distinction between Maine and NY Murder definitions with respect to MR 
· In Maine, MR for murder requires proof of: A + not B (intent to kill and no provocation) 
· In New York, MR for murder requires proof of: A (intent to kill) 
	
14. Depraved Heart Murder 
The defendant killed the victim recklessly under circumstances manifesting extreme indifference to the value of human life.  
1. Recklessness (subjective): D acted in a highly dangerous, unjustified manner where he was aware of the danger to others 
1. degree of risk
2. awareness of risk
3. justification of risk 
2. Extreme Indifference 
· The defendant demonstrates the same level of culpability and merits the same punishment as if he intended to kill, representing as serious a wrong as a purposeful killing done without premeditation or provocation 
· Voluntary intoxication evidence cannot negate the required MR for this offense 
· 2nd degree murder, implied malice, depraved heart – all = recklessness and extreme indifference 

Example: D was so drunk and driving so dangerously that he was recklessly and extremely indifferent 
*US v. Fleming- drunk driving homicide – BAC of 0.315 (alcoholic), driving twice as fast as speed limit
Was he extremely indifferent to the value of human life? 
1. Degree of risk – extremely high
2. Justification? No justification 
3. Issue is with awareness – the drunker you are, the less aware you are 
· Solution in MPC – exception to awareness requirement when D lacks awareness because of voluntary drunkenness. 

Depraved Heart Murder Based on Omission to Act: 
1. D had a duty to act and omitted to act
2. The omission was reckless and demonstrated indifference to the value of human life 
3. That it finally caused the victim’s death 
· This omission can also be a failure to render aid after seriously injuring someone 

Example: D both voluntarily acted recklessly, had a duty towards his patients and omitted to act in ways that directly led to the deaths of the victims 
*People v. Protopappas- killer dentist
· He didn’t have purpose to kill so focus on recklessness and extreme indifference
· Voluntary acts – administering drugs (Cause of death) AND
· Omissions to act – failure to be present, to call paramedics in timely manner, to provide adequate information 
1. Are D’s activities dangerous? Yes, extremely dangerous with the drug cocktails, he disregarded instructions of primary care physicians and extreme warning signs of physical distress 
2. Were his activities justified? D argued they needed the dental work, he took difficult patients. However, even if he was justified in starting treatment, the way he proceeded with treatment was not justified. 
3. How aware was he? He was an experienced dentist, he was aware of warning signs. Lots of indications of awareness of risk of treating patients, warned multiple times about patients in danger 
	
Reckless manslaughter – recklessness alone suffices for conviction (without extreme indifference)

15. Involuntary/Negligent Manslaughter
Defendant caused the death of another by disregard of a significant and unjustifiable risk of which a reasonable person would have been aware. 	
· Holmes – must use objective, universal standard of negligence 
· Notice of reasonable warning facts = should be aware of risk 
· Vs. individualized standard – not fair to not assess individual capacity 
· Notice of reasonable warning facts + individual capacity to understand risk = should be aware (negligence standard with individualization for capacity) 

Criminal Negligence: A person’s perceptions and conduct are criminally negligent when they constitute a ‘gross deviation from the standard of care of a reasonable person.” 
	1. awareness of risk
	2. level of risk
	3. justification of risk 

	Example: Parents negligently let their child die of an infection (issue was reasonableness, not lack of caring) 
*State v. Williams – infant died from serious infection, parents charged with manslaughter 
· Voluntary act – omission to take child to physician + legal duty to act 
· They should have known – but WA standard of ordinary negligence, not recklessness
· The omission caused the death – focus on the time when parents should have been aware AND medical attention would have saved the child’s life. 
· A reasonable parent would see all the warning signs and these parents had access to medical care
· Risk of death/serious injury. Vs. risk of unjustified loss of child to state from disclosure of child’s current medical condition
· Both outcomes are bad, could lose child either way but welfare risk can’t factor into negligence discussion

16. Felony Murder 
Inherently Dangerous Felony-Murder: The defendant recklessly or negligently caused the death of another while in the commission of a felony inherently dangerous to human life. 

Enumerated Felony-Murder (CA) – commit statutorily designated felony  death = 1st degree murder 
· Controversial because it skips over mens rea with regard to death, only need MR with respect to the felony
· If death is caused, we can have felony-murder based on an attempted underlying felony 

Merger Rule: independent felonious purpose 

Problem of inherently dangerous felony murder
· Problem – ‘inherently dangerous’ opens up too much – would eliminate all MR distinctions between murder and manslaughter 
· Solution: to qualify for felony murder, the felony must have an ‘independent felonious purpose’ – something beyond simple violent intent / no independent purpose = assault with a deadly weapon 

Does a felony qualify? 
1. Initial eligibility 
	1. Statutory designation 
2. Inherently dangerous as committed = this particular defendant committed the felony in a way that posed a significant threat to human life 
	3. Inherently dangerous by definition = acts that necessarily endanger human life 
2. Satisfaction of the merger rule 
Merger rule = independent felonious purpose  

Statutory Designation: 
	1. Did the defendant commit the charged felony? 
	2. Was death caused by commission of the felony? 

Heightened culpability formula: 
Act with Mens Rea for lesser crime  result of greater crime = guilt for greater crime 

Attempted Felony  death of victim = felony-murder
BUT if felony  near-death of victim  there is no felony-murder because the felony did not cause death 
**there is NO attempted felony-murder i.e. felony-murder requires death 
· In most cases, the felon will have acted with at least recklessness toward the death of the victim, demonstrating culpability equivalent to that of depraved heart murder. 
· If recklessness is not clear, negligence usually is  There are almost no felony-murders involving purely accidental, non-negligent deaths 

Example: 
*People v. Stamp – robbery was the trigger for victim’s heart attack, robbery is a designated felony, so D was guilty of 1st degree murder 

	Example: Likely not felony-murder because the felony was not inherently dangerous to human life 
*People v. Phillips – girl with eye cancer, parents didn’t want the surgery, chiropractor convinced them not to get surgery, took money under false pretenses 
· Prosecution made it a murder case because it says that because D committed ‘grand theft’ and that caused death, he should be guilty of murder 
· Court responded that grand theft is not inherently dangerous to life according to statutory definition of offense
· Jury was given several theories: 1) Felony-murder (Reversed on appeal), 2) Depraved Heart Murder 
· Was D aware of the risk that his representations to the parents and treatment of the child would shorten her life in comparison to surgery? If he knew the surgery would save her life, then guilty. If he didn’t know, then not guilty. If he believed he was helping, it would negate depraved heart murder (not voluntary manslaughter) 

HIERARCHY OF HOMICIDE OFFENSES
**Organize answer by related forms of MR
First Degree Murder 
-Premeditated Purpose to Kill
-Enumerated Felony Murder 
Second Degree Murder 
-Purpose to kill without premeditation or provocation 
-Depraved Heart
-Inherently Dangerous Felony Murder (purpose to do GBH) 
Voluntary Manslaughter (purpose to kill usually, plus provocation) 
Involuntary Manslaughter (gross negligence) 

17. Causation 
The defendant’s conduct was the actual cause and the proximate cause of the victim’s death. 

1. Actual cause: But for the defendant’s actions, the victim would not have died. 
· The only ‘but-for’ that matters is the D’s contribution 
· The defendant’s action must be a critical link in the chain of events resulting in death 

Substantial Factor test: when there are at least two equal and simultaneous contributors to the victim’s death  did the defendant make a significant contribution to death? 

2. Proximate Cause – was D’s act also the proximate cause of victim’s death? 
Foreseeability – Was the way the result occurred foreseeable (common law) or not too accidental or remote (MPC)? 
a) predictability (statistical likelihood of this result occurring as a consequence of defendant’s chosen conduct) 
b) normative assessment – social judgment of the value/social wrong of defendant’s conduct as compared with the conduct of others who contributed to the result, innocence of victim 
Prosecution tends to frame the issue broadly and simply, defense tends to frame the issue narrowly and complexly. 

Easy cases: D acted with required MR toward death of victim AND had the same MR toward the actual manner in which death occurred (no surprise for defendant re manner of death)
Hard cases – D acted with required MR toward death of victim but did not anticipate (did not have the same mens rea toward) the actual manner in which death occurred (significant surprise re manner of death); then do extended causation analysis
· Is there a close enough relationship between D’s act with MR and the Result to make it just to hold the defendant criminally responsible? 

Medical malpractice – has to be at least gross negligence on part of medical practitioner and often that’s not enough – attacker is usually still held responsible 
· D still liable for inflicting life-threatening injury 
	
Example: D’s actions were the actual cause, but proximate cause was decided yes because of police officer death (normative)
*People v. Acosta – car chase / helicopter crash – victims were 3 police officers who died in helicopter crash 
1. Act Requirement – leading police on car chase that required helicopters  death of officers
2. MR for homicide  Depraved heart murder or involuntary manslaughter based on gross negligence 
· D’s recklessness – conscious disregard of safety of those chasing him 
· But how can he have awareness of police officers in the air? He doesn’t 
· Not sufficient MR for depraved heart murder so don’t need proximate cause analysis
· Was Acosta’s conduct the ‘but-for’ causation of the deaths? Yes. 
· Proximate cause: court says yes but facts seem to indicate no 

	Example: D was actual cause, despite other necessary cause (2nd fire), was also proximate cause (predictable and normative)
*People v. Arzon – D set fire to couch, second arson fire, firefighter died. D was guilty of arson, is he also guilty of murder? 
· Depraved heart – Was he reckless towards firefighters’ lives? Yes, very dangerous, no justification 
· But-for causation, yes  But for D’s actions, firefighters would not have died
· Proximate cause – predictable? Yes. Normative – no justification and we value firefighters very highly 
· Prosecution: is it foreseeable that when a D sets a fire in an unoccupied building that a firefighter would die? Want to collapse proximate cause into but-for causation 
· Defense – causal chain could end with 1st fire, 2nd fire was immediate cause 

	Example: Clear actual cause, but no proximate cause because couldn’t prove how explosive dust was ignited 
*People v. Warner-Lambert – chewing gum factory explosion, prosecution of directors 
· 2 different theories of how explosion occurred / how the explosive dust was ignited 
· But-for causation pretty clear
· Proximate cause issues: prosecution says it doesn’t matter how explosion ignited
· Court finds no proximate cause because no affirmative wrong and it must be proved beyond a reasonable doubt 
Victim contributions: what to do when victims contribute to their own demise? Does not preclude liability for defendants 

Example: Actual cause, but not proximate cause. Victim ultimately was responsible for his own death. 
*Commonwealth v. Root – 1st drag race case 
Root liable for gross negligence (gross deviation from the standard of care of a reasonable person) 
· Negligence with regard to anyone on the road 
· Have voluntary act (driving) and MR (gross negligence) 
· Did they cause victim’s death? But for D’s act, the victim would not have pulled out and collided with the truck 
· Court held there was not proximate cause – not sufficiently direct causal connection 
· Court deems D not liable b/c of normative analysis  there were two wrongdoers, victim was highly blameworthy – “reckless” and “suicidal” – responsible for his own death 
· Is there enough of a contribution by the D to the ultimate result to make the D responsible for the victim’s demise? 

	Example: Actual cause, court finds proximate cause because innocent victim was also killed (normative) 
*State v. McFadden – 2nd Drag Race case – death of driver and little girl 
· Court rejects reasoning of Root – can use proximate cause, especially with innocent victim 
· In reality, the actual consequences and identities of victims make a huge difference 
· Predictability doesn’t lead to holdings – it’s really, who do we blame? 

Example: Actual cause and proximate cause – foreseeable, predictable, courts want to discourage (normative) 
*Commonwealth v. Atencio – Russian Roulette case 
· Voluntary act – D handed victim the gun and participated in the game 
· MR – reckless – awareness of a substantial and unjustifiable risk that they would die 
· But-for = Death would not have occurred if Atencio had not played the game 
· Proximate cause – Foreseeability – Predictability and normative assessment 
· Despite victim’s own conduct, Ds are still held liable 
· Socially unacceptable activity, courts want to discourage ‘mutual encouragement’ of this kind of risk-taking 

Transferred Intent 
If D acts with required murder or manslaughter MR for death of Victim A and causes death of Victim B (in same manner as anticipated for Victim A), then D is guilty of same murder or manslaughter offense for killing Victim B as if he had killed Victim A (D’s MR toward Victim A transfers to Victim B) 
· D could potentially be guilty of 2 crimes – attempted murder and murder 
· Only applies when defendant accomplishes the same kind of harm as originally contemplated 
· Should not apply when the manner of harm is unanticipated 

18. Attempt 
The defendant acted with the purpose to commit the voluntary act required for the underlying offense, as well as the MR required for the underlying offense. 

A. Mens Rea 
If causation fails  attempt 

1. MR requirements of particular forms of inchoate liability + 
2. MR requirements of underlying offense 
= 3. Combined MR requirements for compound offense 

Murder MR: various forms of purpose/knowledge/recklessness  result of death (all MR homicide doctrines we have studied) 
Attempt MR: purpose (often stated as purpose to commit the crime) 

MR Questions for Attempted Murder: 
1. Where does the attempt purpose go? What element of murder does it partner with? And, 
2. What happens to any other Murder MR requirements? 

Result offense = an explicit statutory requirement that to be guilty, the accused must cause a particular physical harm to person or property 
For Attempts at Result Offenses (includes all homicides) must prove D acted with purpose to accomplish the result, plus any other MR required for the underlying offense 

Conduct offense = If the statute does not require a particular physical harm, then it is a conduct offense
· i.e. attempt definition + burglary definition = attempted burglary 
· Cannot have an attempted depraved heart murder or involuntary manslaughter 
Liability Formula (Conduct Offense): 
Act + MR + Additional Circumstances without Affirmative Defenses = guilt 

For Reckless or Negligent Conduct Offenses, attempt liability is possible as long as the prosecution can prove defendant’s purpose to do the prohibited act and any recklessness or negligence required for the underlying offense. 

Example: D was not guilty of attempted murder because purpose to kill could not be proven (did not have required MR) 
*Smallwood v. State – Because he exposed his rape victims to HIV, was he guilty of intent to murder? 
· No victim died or actually contracted the disease - *purpose to kill goes to the result 
· there are other explanations for Smallwood’s actions – to commit the rapes -makes him knowing and reckless but does not give him purpose to kill 

B. The Act Requirement –Attempt
D must purposely seek to commit the voluntary act required for the underlying offense
· When does ‘mere preparation’ become sufficient for an attempt? 
· Time is not the only factor 

*1. Dangerous proximity to success (common law): The defendant was in dangerous proximity to successfully completing the crime. Focus on what’s left to do, emphasizes objective dangerousness 

Example: Ds had MR but were not in dangerous proximity to success 
*People v. Rizzo – Ds tried to rob payroll manager, police arrested before robbery occurred or D found the payroll manager 
· Were they in dangerous proximity to success? Not exactly
· No doubt of MR, but what did they actually do? Not close enough, had to do more 
· Only possibility is substantial step – they had the car, the guns, and were looking for the victim 
· However, still time to change their minds, they didn’t actually become robbers 
· Equivocality – nothing of criminal significance happened, conversations don’t count 
· Last step – they hadn’t even identified the victim yet. 

*2. Substantial step (MPC) The defendant engages in conduct constituting a substantial step toward the commission of the offense. Must be ‘corroborative of firmness of criminal intent’
Focus on what someone has done, earlier in the time continuum. 

Example: 
*United States v. Jackson – 2 attempts to rob a bank. They were clearly conspiring, no issue with MR - However, could it be attempted robbery? 
· Last step – not even close
· Dangerous proximity? No, they never got into the bank 
· Substantial step – yes, there was a substantial step, they had all the supplies and took all the steps to show ‘firmness of criminal intent’ 
· Equivocality – not really 

	*McQuirter v. State – very obviously racist, attempt at attempt – “an attempt to commit an assault with intent to rape” 
· Ambiguous interactions between McQuirter and Mrs. Allen, she claimed she felt very threatened
· Court says jury can consider racial differences
· This case demonstrates importance of act requirement, not just MR – need something concrete to avoid cases like this 

C. Abandonment or Renunciation: 
· Common law – can’t abandon or renounce after the fact. Once you commit a crime, you’ve committed a crime. 
· Once you’ve committed an attempt, you can’t take it back. Requirements for attempt must be set very late in the whole process to give people time to change their minds 
· MPC sets early act requirement, allows for voluntary renunciation 
D. Impossibility 
The defendant had the requisite intent and MR to commit the offense, but was ignorant of some circumstance that made the crime impossible. 
1. ID the missing element (the part of the underlying offense that could not be satisfied because the actual circumstances were different than what the defendant believed) 
	2. Attempt analysis 
		a) act + MR for attempt AND
		b) for missing element – if circumstances D believed were true, would it be satisfied? 

	Example: D couldn’t be charged with murder because the victim was already dead, but was charged with attempted murder
*People v. Dlugash – Bush shot Geller, then D went and shot Geller a few minutes later in the head
· Appealed because could not prove Geller was alive when D shot him 
· Causation issue – unless Geller was alive, D could not be charged with murder or hastening death 
· No causation  attempted murder - Must have purpose to kill
· Court said sufficient MR evidence for attempted murder, would have committed murder if Geller had been alive 

19. AFFIRMATIVE DEFENSES

A. Self-Defense: The defendant must honestly and reasonably believe that he faces a threat that is imminent and unlawful, and uses the amount of force in response that is necessary and proportionate to the threat.  

The defendant must:
1 (a) honestly and 
(b) reasonably believe that he faces a threat that is 
2 (a) imminent and
(b) unlawful, and that
(c) the force used in response was necessary/proportionate to the threat 

“Imperfect self-defense” – When D honestly believed in the threat but was unreasonable  voluntary manslaughter, not murder 
“Deadly Force”: force that an individual uses with purpose to inflict death or serious bodily injury, or with awareness that it is likely to cause death or serious bodily injury. 
Defense of others: If you are protecting someone else, you only have the self-defense rights that the attacked person would have, still focuses on reasonableness 
Risk to 3rd parties: individual may have right of self-defense but injuries an innocent bystander while defending self – rules fairly lenient b/c it’s an emergency situation 

1. Honesty of feeling 
2. Reasonableness – was it reasonable for a person in the defendant’s situation to believe that the victim posed an imminent, unlawful threat of deadly force? 
· Burden of production is on the defense 
· Burden of persuasion on the prosecution  state must disprove affirmative defense beyond a reasonable doubt 
· Justified fear  acquittal 

Example: Did D honestly and reasonably believe his life was in danger? Past experience sometimes taken into account 
*People v. Goetz- subway vigilante case 
· Goetz claimed he reasonably believed he was in danger – but teenagers showed no weapons
· Why does reasonableness matter? Is it subjective or objective? 
· To successfully assert self-defense, Goetz must have honestly and reasonably perceived the situation as life-threatening 
· Goetz says his personal experience of being robbed at gunpoint before should be taken into account 
· Court held that his personal experience could be taken into account, can individualize to a certain extent
1. Honesty of feeling – did he honestly believe his life was in danger? Past experience very relevant
2. Reasonableness – includes relevant past experience
· Tension between objectivity and individualization 
· Mistakes are allowed if they are reasonable 

Reckless or Negligent Direction of Defensive Force:
Considering the emergency situation, was the defendant’s use of defensive force reckless or negligent? If so, the individual should be convicted of a reckless or negligence offense. 

Syndrome Problems: How does psychological syndrome evidence relate to determination of individual criminal responsibility under self-defense rules? (which are moral and legal concepts) 
	Example: admissibility of syndrome evidence 
	*State v. Kelly – Battered Women’s Syndrome 
· Mrs. Kelly convicted of ‘reckless manslaughter’ 
· A lot of the jury determination rests on which version of events / which side is more credible, which is where admission of BWS is important – not a substitute for reasonableness 
· Explains why women don’t leave their abusers which is important for Mrs. Kelly’s credibility  behavior that requires explanation outside of common sense 
· Syndrome explanation doesn’t provide a legal excuse b/c still treating Mrs. Kelly as a responsible actor, it goes towards honesty and reasonableness of belief i.e., to what extent to we believe in the honesty of Mrs. Kelly’s belief that her life was in danger at that moment? 

Retreat vs. Withdrawal 
Innocent party’s use of deadly force  triggers a possible retreat obligation (if that person is aware of a safe avenue of retreat from the threat). 
· Does not apply to an aggressor, within the home, if the innocent party uses only non-deadly force 
· The individual must know of a completely safe avenue of retreat 

Aggressor’s use of force  raises obligation to withdraw 
· If you incite the attack, you don’t have the right to claim self-defense – no privilege of necessity 

**Common Law rule - Once an aggressor, always an aggressor until aggressor status is renounced 
· Original aggressor cannot use deadly force in self-defense without renunciation or withdrawal from original violence 
Renunciation: a good faith desire to abandon the conflict with no further use of force. Usually requires physical withdrawal, even at some risk to the individual 

MPC Last Wrongdoer Rule – Original aggressor in the conflict may use deadly force in self-defense against wrongful, excessive deadly force by an original victim who has wrongfully escalated the level of violence 
· Original aggressor is still liable but not precluded from self-defense 

Example: Innocent party/retreat obligation 
*State v. Abbott – innocent party/retreat

	Example: Aggressor/withdrawal obligation 
*US v. Peterson – aggressor/withdrawal 
· Altercation, prolonged interaction between Peterson and Keitt – one long episode or two separate episodes? 
· Peterson went from being innocent party to being aggressor b/c he reinstituted and escalated the conflict

Law Enforcement Use of Deadly Force to Arrest a Fleeing Felon: Law enforcement can only use deadly force to arrest only when the officer has probably cause to believe that the suspect committed a felony, that deadly force was necessary to prevent the suspect’s escape, and that the suspect posed a significant risk of death or serious injury to police or others. 

**Can use deadly force to arrest only when: 
1. Probable cause the suspect committed a felony 
2. Probable cause that deadly force was necessary to prevent the suspect’s escape
3. Probable cause that suspect posed a significant risk of death or serious injury to police or others (Garner issue) 
-Separate from authority to use deadly force in defense of self or others 

Example: Case that changed law about when it was lawful for police to use deadly force to capture suspect 
*Tennessee v. Garner – police force – police officer shot small 14 year old boy as he tried to escape 
· D had burgled a house, was legit police investigation
· Rules at that time – police were allowed to shoot a fleeing felon 
· Supreme Court held that the policy was not constitutionally sound  no violent threat to officer or public

B. Insanity and Related Defenses (2nd Affirmative Defense) 
Problem of responsibility, not MR (opposite of intoxication) 
· D probably had act requirement and MR, but non-responsible actor 
Insanity (mental state) vs. Incompetence (ability to stand trial) 

Incompetence: D must be able to
1. Understand the nature of the proceedings AND 
2. Assist counsel 
· Can’t try an irrational person who isn’t acting as a free moral agent
· If not competent, D might receive mandated treatment and be ‘trained’ to be competent
· Charges are dismissed if D is never likely to be competent  civil system 
· Involuntary civil commitment (usually requires proof of present threats to self or others) 
· Also post-insanity acquittal civil commitment (issue with telling juries about this requirement) 
· Burdens of Proof: burden of production is on the defense 
· Sanity is presumed until proven otherwise - *Must also persuade jury through preponderance of evidence that D is insane 
	
Example: Origination of insanity rule – did not understand that his conduct was wrong 
*M’Naghten’s Case – shot and killed Drummond (voluntary act), secretary to PM, was trying to assassinate PM (Transferred intent) – believed that the government was after him 
· Purpose to kill murder – premeditation, no issue with MR or causation 
· Pleading insanity – reality testing/psychosis, delusional and paranoid – goes to responsibility, not MR 

M’Naghten Rule: A defendant, as a result of mental disease or defect, must either not know the nature and quality of his actions, or, must not know that his conduct was wrong. 

1. Because of mental disease or defect 
a) McDonald Rule (legal definition of mental illness) Any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls. 
1. D suffers from abnormal mental condition that
2. Substantially affects mental or emotional processes, AND
3. Substantially impairs behavioral controls 

b) APA test (medical definition) The defendant suffers from a severely abnormal mental condition that grossly and demonstrably affects reality testing. 
1. D suffers from severely abnormal mental condition, that
2. Grossly and demonstrably affects reality testing (and is not drug-induced) 

2. D doesn’t know the nature or quality of his action OR (usually Ds do know the nature or quality of action – the issue is with motivation – crazy reason for acting) 
3. Doesn’t know that his act is wrong (or thought it was necessary, like self-defense) 

	Example: D had clear mental illness, did not know that his act was wrong 
*Green – D had lifelong mental illness, he was unequivocally crazy, but police officers said he didn’t seem crazy 
· Jury convicted. On appeal, court reversed because burden of proof was on prosecution 
1. Had mental disease or defect
2. Knew he had a gun (reasoning was probably crazy) 

Example: D had clear mental illness and didn’t know that her actions were wrong 
*Yates – no question about the crime or about her mental illness/post-partum depression 
1. Had mental disease and defect
2. Knew she was drowning her children
3. Was trying to save her children from the devil, didn’t know it was wrong – crazy motive 

	Example: D had clear mental illness, did not know her act was wrong 
*Joy Baker- Voluntary Act – 2 shots (not coerced) 	
	MR: purpose to kill – no w/first shot, yes w/2nd shot
	Premeditation – weak, Causation – yes 
	M’Naghten test 
		1. Mental disease or defect – yes
		2. Knows nature of what she’s doing? Yes 
		3. Knows her act is wrong? Problematic 

20. Rape 
· If there is a reasonable doubt about non-consent, then the defendant must be acquitted. 
· Non-consent is assessed at the time of the sexual act 

A. Extrinsic force jdx (Maryland): The defendant commits a sexual act on the victim without the victim’s consent by force or threat of force, or by taking advantage of the victim’s incapacity. 

Sexual intercourse by force or threat of force against the will and without consent 
1. Sexual act (intercourse or other penetration) 
2. Victim non-consent (against the will of the victim) OR victim incapable of consent AND D has notice of incapacity (victim unconscious or mentally incapable) 
3. If victim capable of consent, sexual act by force or threat of force, meaning
a. Direct physical force (sufficient to preclude or overcome victim resistance) OR
b. Threat sufficient to cause reasonable fear in victim (that precludes or overcomes resistance) 
· Defendant’s culpability depends on proof that the defendant used extrinsic force or threats of such force to accomplish the sexual act (violence, physical coercion or threat) 
· Usually some notice of non-consent is required  a defendant will not be convicted if he honestly and reasonably believed that his partner consented to the sexual act 
· Burden of production placed on the defendant 

B. Non-extrinsic force jdx (California): The defendant commits a sexual act on the victim without the victim’s consent, by force or threat of force, where the defendant was aware of the victim’s non-consent or incapacity, or reasonably should have been aware of the victim’s non-consent. 
1. Sexual act (intercourse or other penetration) 
2. Non-consent (against the will of the victim)
3. Incapacity (victim unconscious or mentally incapable) OR
4. By force or threat of force 
a. Direct physical force (sufficient to preclude or overcome victim resistance) OR
b. Threat sufficient to cause reasonable fear in victim (that precludes or overcomes resistance) OR
c. Sexual act where D reasonably should have been aware of victim non-consent (negligence) 
· Force = no more than the movements needed to accomplish the sexual act 

Example: D reasonably should have been aware of victim non-consent 
*State v. Rusk – Distinctive – 1) reported, 2) reported immediately, 3) prosecuted, 4) conviction, 5) upheld on appeal 
· Two very different accounts – Pat says no romantic/sexual interest whatsoever, he was insistent and she was afraid
· Rusk says she was willing and only got upset afterwards, consensual encounter
· If we take everything Pat said as true, was there a threat sufficient to cause reasonable fear in victim? Majority – yes. 
· Dissent has specific expectations about what a ‘proud’ woman should do in that situation 

21. Intoxication 
Because of voluntary intoxication, the defendant lacked the necessary purpose or knowledge MR to commit the specific intent offense with which he is charged. 

1. Does the law allow D to argue that he lacked some form of MR required for the offense because of voluntary intoxication? Is an intoxication argument legally available to the defendant? 
2. If such argument is allowed, will it work on the facts given? If available, will the argument work, given the facts of the case? 
Specific Intent vs. General Intent (Common Law intoxication issues) 
· If specific intent offense, can use voluntary intoxication to negate specific intent element (i.e. acts where purpose or knowledge MR are required to commit the offense) 
· Ex. Burglary: breaking and entering with the intent to commit a crime therein 
· General intent element can’t be negated by voluntary intoxication (i.e. acts where recklessness or negligence MR are required) 
· Ex. Breaking and entering: knowing or reckless unlawful entry into a structure 

Defense: Because of intoxication, did D have the mental capacity needed to act with the required MR? 
Prosecution: Based on all the facts, including intoxication, did the D actually act with the required MR? 

Evidence: 
a) Evidence of voluntary intoxication shall not be admitted to negate the capacity to form any mental state for the crimes charged 
b) Evidence of voluntary intoxication is admissible solely on the issue of whether or not the defendant actually formed a required specific intent, or, when charged with murder, whether the defendant premeditated, deliberated, or harbored express malice aforethought. 

· *Usually can’t say yes to both questions 
· ALL ABOUT MENS REA – You can’t lack MR just because you were really drunk and don’t remember 
· It’s only a defense if it negates an element of the offense, Can’t negate recklessness or negligence MR 
· **Only purpose and knowing MRs are allowed (for #1)
· Did they have the MR required for the offense? If so, then intoxication doesn’t matter 
· “allowed” = purpose or knowledge MR 
· For reckless endangerment, answer to #1 is always no 

People v. Hood 

22. Accomplice Liability 
The individual must voluntarily act to promote or encourage the principal’s offense with purpose to encourage the principal’s offense, or fail to act when there is a legal duty to intervene. 

4 ways a person may be criminally liable for the conduct of another 
	1. Causation in homicide (Atencio) 
	2. Direction of innocent or non-responsible actor 
MPC 2.06(a): Direction of innocent or non-responsible actor causes such a person to engage in such conduct 
1. The criminal act is done by an innocent or non-responsible actor (dog) 
2. The act was directed by another, with the mens rea required for the offense (child)  
	3. Accomplice (aider and abettor) 
Basic Requirements: D acts to promote or encourage the primary actor’s offense (act of promotion or encouragement) with purpose to encourage the primary’s actor’s offense (MR)
	4. Conspiracy 

Primary actor (or principal): person actually committing the crime, with the required MR for the offense
Secondary actor (or accomplice): (aiding and abetting) the individual who, with the required MR for accomplice liability, encourages or promotes the principal’s criminal act. 
*The accomplice’s act is sufficient if it might have encouraged or promoted the principal’s criminal act. 

Accomplice Mens Rea: 
1. Purpose to promote the principal’s criminal act
2. while sharing the principal’s mens rea required for the substantive offense 
The accomplice must provide purposeful assistance with a full understanding of the principal’s criminal plan, including the basic mens rea of the principal’s offense 

For Purpose and Knowledge Offenses  with respect to substantive crimes that require purpose or knowledge, we look to see whether the accomplice, in promoting or encouraging the principal’s act, also shared the principal’s mens rea with respect to his or her crime. 

For Reckless and Negligence Offenses  The accomplice must purposefully promote or encourage the principal’s criminal deed while manifesting the required recklessness or negligence toward the other aspects of wrongdoing required for the offense. 

For Strict Liability Offenses  Accomplice liability here requires not only purpose to promote the principal’s act, but awareness of those facts that make the conduct criminal. 

	Example: D did not act with the purpose to promote or encourage the principal’s offense with the required MR 
	*Hicks v. United States – Hicks (D), Colvard (victim), Stand Rowe (primary actor)
· How can Hicks be held liable for Rowe’s actions? Prosecution argued that Hicks encouraged Rowe to kill Colvard through gestures and words with that purpose 
· Jury instructions: 
1. Conflating intention to utter the words with intention to cause the result  said that if the words had the effect of the result, then his intention is irrelevant – OVERTURNED 
2. Presence – if Hicks is there for the purpose of helping, but didn’t need to help, he could still be liable – OVERTURNED 
· For Hick’s mere presence to constitute encouragement, there has to be evidence of a prior agreement (conspiracy) 

Example: D had to have not just knowledge, but purpose to promote and encourage the sale 
*State v. Gladstone – Thompson (confidential informant), Gladstone (D, would-be drug dealer), and Kent (seller) 
· Did Gladstone have sufficient act and sufficient MR? Is he guilty of aiding and abetting Kent in the sale of marijuana? 
1. Act of promotion? Does D ‘promote’ the sale through his referral? Yes
2. MR of promotion? Did D want Kent to sell the marijuana? Maybe, but there is only evidence of MR of knowledge of substantial certainty, not purpose – *needs to be purpose

Accomplice Mens Rea and Liability for Unplanned Offenses: 
Is Defendant liable as an accomplice to Crime B? (assuming did not have purpose to promote or encourage Crime B) 

1. MPC – strict Mens Rea approach: no major divergence is permitted between the crime the accomplice meant to assist, and the crime actually committed. –2nd actor must have purpose towards crime that is actually committed 

2. Common Law – “natural and probable consequences”: an accomplice is liable not only for any planned crimes by the principal but also for any unplanned crime if that crime is deemed a natural and probable consequence of the originally planned crime 

Form of heightened culpability: 
1. If D did Act + MR to be an accomplice to Crime A, AND primary actor commits Crime B, AND Crime B was a reasonably foreseeable consequence of encouraging Crime A, THEN D can be held as an accomplice to Crime B.  

1. If D did Act + MR to be an accomplice to Crime A
2. AND primary actor commits Crime B
3. AND Crime B was a reasonably foreseeable consequence of encouraging Crime A 
THEN D can be held as an accomplice to Crime B 
*Even under the extended liability rule there is a threshold requirement of full accomplice liability proof, including full mens rea, for Crime A before we can consider any liability for crime B. 

Example: D was held liable for Crime B because court held it was a natural and probable consequence of the originally planned crime 
	*People v. Luparello – actor’s conduct was very bad, so court is making rule fit facts 
	Friend killed victim, D charged with 1st degree murder as accomplice 
· Friend probably guilty of purpose to kill, premeditation 
· What is D’s liability? What has he actually done? 
· Offered the money, provided the mission, suggested the use of force 
· Court held that D was accomplice and killing was ‘natural and probable consequence’ of promotion
· Killing was definitely not part of the plan – D wanted information – but court said foreseeable 

	Example: D had the purpose to promote and encourage the illegal concert. 
*Wilcox v. Jeffery – Coleman Hawkins, saxophone case
	Did the jazz reporter “abet” Hawkins in illegally playing a concert against union rules? 
· Hawkins (primary actor) violated immigration law, probably SL offense
· Is Wilcox the accomplice? No relationship with Hawkins
· To what extent has Wilcox done an act of promotion? - Bought a ticket, attended the concert, wrote a review 
· Court holds him liable because of acts and intention to promote - His presence was ‘not accidental’, He clearly knew it was unlawful (MR) 

Example: D intervened and had a sufficient act of promotion that might have helped the primary actor 
*Judge Tally case – judge prevented warning telegram, held as accomplice to killers
Judge was secondary actor
1. Act of promotion – telegram negating warning 
2. MR – purpose to assist killers 
· Don’t need but-for causation, just have to have sufficient act of promotion or encouragement that might have helped the primary actor 

