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Topic: Final Outline
I. ELEMENTS OF A CRIME 
A. ACTUS REUS= the voluntary physical act, can be a positive act or an omission when there is a duty to act. ANY intentional act can potential be criminal. 
1. Unintentional acts do not qualify for criminal liability 
a) Reflexive/convulsive acts (hitting someone while having a seizure.)
(1) NOTE: different from knowing that you have epilepsy but driving anyways. 
b) Unconscious acts (sleep walking) have no intent and are a defense to all crimes.
(1) NOTE: different from falling asleep at the wheel, at some point you were conscious and might have known that you were too sleepy to drive safely. 
2. Omissions (Failures to Act): Normally you do not have a duty to act. 5 exceptions: 
a) Statutes impose a legal duty to act
b) Status relationship: (MOST COMMON) E.g. parent-child
c) Contractual relationship: E.g. Cops, firefighters, lifeguards, babysitters, air traffic controllers, surgeons (duty to show up and perform pre-agreed upon duties. 
d) Voluntarily assuming the care of another. E.g. picking up a wounded person to take them to the hospital but then leaving them on the road 5 miles away. 
e) Putting the victim in peril: have a duty to act in aid of those you have injured or put in harm’s way. 
B. MENS REA- Culpable Mental States- the minimum level of mens rea required for intent crimes is recklessness. The more serious the crime the higher the required mens rea.
1. General Intent: Acting with intent to commit the act. Most crimes are general intent crimes, all not specifically mentioned as falling in another category are GI crimes. 
a) Only need to prove a single intent at time crime was perpetrated.
(1) Ex. Simple battery and rape
b) DEFENSES:
(1) Reasonable mistake of fact is a defense to all GI crimes. Unreasonable mistake of fact is NOT a defense. 
(a) Ordinarily D must know the aspect of conduct that makes conduct wrong. IN SOME jurisdictions, D must have both an honest and reasonable mistake. 
(2) Insanity
2. Specific Intent Crimes: Acting with intent to commit a crime or the intent to cause a specific result.  
a) LIST OF ALL SI CRIMES: Attempts, Solicitation, conspiracy, attempt, larceny, receiving stolen property, embezzlement, false pretenses, robbery, burglary, forgery, first degree murder, and assault (attempted battery variety). 
b) DEFENSES:
(1) Unreasonable mistake of fact is a defense to SI crimes.
(a) Ex. I honestly thought the tires were legit, even though they were clearly stolen. Is for the jury to decide whether to believe you honestly held that belief. 
(2) Diminished Capacity is a defense to SI crimes: Intoxication and insanity.  
(a) Intoxication: IT IS NOT A DEFENSE TO GI CRIMES. 
(b) Voluntary Intoxication: can be a partial defense
(c) Involuntary Intoxication: accidently/involuntarily ingesting an intoxicant. Treated like insanity, defense to all crimes. 
(i) Ex. Being drugged, or having an unknown interaction with doctor prescribed medication. 

3. Transferred Intent: intent to commit a crime may be transferred to a different victim or when additional harm is caused. 
a) E.g. shooting the wrong person, burning one building and the fire spreading. 
b) Intent cannot be transferred between different crimes with the exception of felony-murder and misdemeanor manslaughter. 
4. Strict Liability crimes require NO INTENT: Reasonable mistake of fact, is not a defense. Statute will lack adverbs such as knowingly, willfully or intentionally. 
a) Ex. Statutory rape, bigamy, adultery. 
b) Insanity and Unconsciousness (and sometimes duress) are the only mental defenses. 
5. Malice Crimes (MURDER/ARSON): are usually general intent crimes with the exception of murder and arson which are treated as specific intent crimes, where the requisite intent is satisfied by recklessness/gross negligence but diminished capacity is a defense. 
a) DEFENSES:
(1) Unconsciousness
(2) Reasonable mistake of fact is a defense to malice crimes. Unreasonable mistakes are not (with the exception of the claim of Imperfect Self-defense). 
(3) Diminished capacity (IN SOME JURISDICTIONS even voluntary intoxication)
6. Recklessness v. Negligence: Recklessness is where the D consciously disregards a substantial and unjustifiable risk that their acts will harm another person. Negligence involves D being unaware and failing to exercise a standard of care a reasonable person would exercise, and is not criminal. 
C. CAUSATION- there are infinite causes-in-fact (“but-for” causes), but only a tiny percentage of these are proximate causes. 
1. Proximate causes are the “but-for” causes close enough to the even to give rise to criminal responsibility. 
a) “direct and final” causes  will ALWAYS be the proximate cause of the harm. 
(1) Even if it is not the sole cause, but combines with another action to cause the ultimate injury. 
(a) Ex. Being shot and stabbed at the same time, together was fatal. 
(2) Even if the action only accelerated the result
(a) Ex. Find a person bleeding to death from being stabbed and shooting and killing them. 
b) For acts that are NOT direct and final causes:
(1) The resulting harm must be foreseeable.
(a) This is the harm itself but not the manner of the harm. 
(i) Ex. Foreseeable that if you leave a person you punched out in the road, they can get run over, even if you did not foresee that he would be run over by a horse and buggy. 
(b) Do not need to foresee a victim’s peculiar frailties.
(i) Ex. Still the proximate cause if you hit egg-shell head. 
(ii) Where the victim refuses treatment, D may still be responsible for the victim’s harm. 
(a) Ex. Kidnap rape case where girl poisons self and refuses treatment, still the cause.


(2) Intervening acts can break the chain of causation if they are not reasonably foreseeable. 
(a) Reasonable foreseeable intervening acts do not break the chain of causation. 
(i) Ex. Negligent medical treatment, complications as a result of treatment, ordinary acts of nature, intervening disease, involuntary acts by the victim (in response to D, trying to escape perhaps), omissions to act by others, etc. are examples of these.
(b) Chain-breaking intervening acts are not reasonably foreseeable and supersedes causation cutting off liability of all prior causes. 
(i) Ex. Unforeseeable freak acts of nature, grossly incompetent or intentional medial maltreatment, extremely rare disease or infection, or voluntary acts by the victim.  
(c) Physicians: Omission to act v. affirmative acts: omissions are chill, e.g. dr. letting patient die as a result of discontinued treatment at request of family where there is no chance of recovery v. dr. administering a lethal injection.  
(3) Concurrent causes where two individuals’ reckless conduct leads to a harmful result:
(a) Alternative #1: Only D who is most directly caused the result is responsible. 
(b) Alternative #2: All D who jointly participate are responsible. 
(i) Ex. Russian roulette all parties playing are responsible for the death, the gun was guaranteed to go off. 
II. HOMICIDE: The unlawful killing of another human being. There are two levels to homicide, murder and manslaughter. 
A. MURDER.: killing another human being with malice
1. Four Theories of Malice needed for Murder: (Malice does not require ill-will)
a) Intent to kill
b) Intent to do serious bodily harm.
c) Depraved/Malignant heart murder- D has engaged in the intentional performance of a grossly reckless act that is subjectively understood to entail a substantial likelihood of causing death or great bodily injury. Foreseeability matters.
(1) Prosecution is required to prove both gross recklessness AND awareness of the high risk of serious harm created by the conduct. 
(2) Intoxication evidence should be excluded whenever recklessness is an element of the offense.
(3) Omission to act can be reckless. Ex. Upgrade fire sprinklers, clear exits, make sure everything isn’t flammable so people don’t die in your club. 
(4) MINORITY OBJECTIVE TEST: Would a reasonable person under the same circumstances have recognized the danger?
d) Felony Murder- Intent to commit the felony creates the malice required to make any foreseeable homicide occurring during the perpetration of that felony a murder. There are 5 defenses to felony murder:
(1) If D has a defense to the underlying felony then he has a defense to the charge of felony murder. 
(2) Underlying felony must be something other than the killing itself. Cannot take the easy way out of proving intent. The assault that results in the homicide and the homicide or manslaughter itself cannot be the felony on which this theory is based. 
(3) Deaths must be foreseeable, bolt of lightning during a bank robbery is not foreseeable although a heart-attack might be. 
(4) Liability for felony murder cannot be based upon the original felony once the felony ends and the felons reach some point of temporary safety. 
(a) Deaths caused by the felons while fleeing from the commission of a felony are still felony murders. 
(5) Homicide committed by someone other than one of the co-felons might not be felony murder. 
(a) MAJORITY RULE: D is not liable for the death of a co-felon at the hands of a 3rd party, e.g. the victim of the police. 
(i) Agency theory: Felon is only responsible for the behavior of his co-felons, not the actions of others. 
(ii) Minority rule: a co-felon can still be liable if he or his accomplice escalated the danger which resulted in the death.
(a) Ex. Causing the deadly response by starting a shootout. 
(b) MINORITY RULE: In a few jurisdictions, if an innocent party is killed while other innocent parties try to prevent a robbery or apprehend the robbers, the robbers are guilty of felony murder. 
(i) For exam treat these deaths as you would a co-felon (only liable if they had escalated the situation).	
(a) Ex. using them as human shields, taking hostages. 
2. Degrees of Murder: Common-law has no degrees of murder, each jurisdiction decides on its own. The standard approach views premeditated murder as the most serious type of killing.
a) First- Degree murder. Two ways. 
(1) Premeditated intent to kill murder; or
(a) Premeditation requires cool, deliberate thought and a plan. 
(i) Carrol approach: broadest definition, only requires that D acted deliberately or with purposeful conduct. No time too short to form premeditation. 
(ii) Anderson approach: premeditation requires that the D act with a pre-conceived design. 
(b) Diminished capacity and intoxication are generally defenses to premeditation. (not in CA though). 
(c) Mercy killings are not a defense. 
(2) Felony murder: specifically listed felonies by statute that are inherently dangerous common law felonies.  
(a) These are typically burglary, arson, robbery, rape or kidnapping. 
(b) In CA D must be guilty of a murder based on one of the four theories during the perpetration of the felony. 
b) Second Degree murder (Intent but no premeditation)
(1) Common law murder is murder in the second degree, it is a malice crime. All killings with malice are murder. In some situations it is treated as a specific intent crime, while in others it is treated as a general intent crime. 
(2) Felony murder 2nd degree: where a death occurs during the perpetration f a non-assault based inherently dangerous felony, THAT IS NOT STATUTORILY listed, it is felony murder in the 2nd degree. 
B. MANSLAUGHTER- Killing without malice.
1. Voluntary Manslaughter: Always the result of mitigation, it would otherwise have been an intent to kill or intent to commit serious injury murder. Mitigating factors are:
a) Provocation-  all four of the following factors must be present:
(1) A reasonable person would have been provoked into a heat of passion by the conduct of the victim. 
(a) Common law categorical approach to reasonability: Discovery of adultery, being attacked, mutual combat, illegal arrest, injury of a relative, etc. 
(b) Modern objective standard.(Majority) Provocation must be of such a nature that it would inflame a reasonable person to kill. Objectiveness of reasonable person varies by court. 
(i) Most courts will permit jury to consider the D and V’s physical characteristics in determining provocation (e.g. sexual impotency)
(c) Model Penal Code. Does not require a specific act of provocation. A D who kills while in extreme emotional distress has not acted with malice. Most subjective. No cooling off time limitation. 
(d) Words are not enough, unless perhaps the words describe a violence committed ( “I just killed your brother”).
(2) The behavior, which would have also provoked a reasonable person, ACTUALLY provoked the D into a heat of passion. 
(3) At the time D lashed out and killed, a reasonable person WOULD NOT yet have cooled from the passion. 
(a) If too much time has elapsed between the act and the response the heat of passion doctrine will not apply. Length of time is expanded in some jurisdictions by two MODERN doctrines:
(i) Long-smoldering reaction- repeated taunting by victim 
(ii) Rekindling doctrine- reminders of the provocation may rekindle the defendant’s passion. 
(4) At the time D lashed out and killed, D had ACTUALLY NOT YET cooled from the passion. 
b) DIMINISHED CAPACITY is a defense in many jurisdictions (not CA) that can reduce murder to voluntary manslaughter. Capacity may have been diminished by either:
(1) Voluntary intoxication or
(2) Mental disease or defect of the mind, but less than insanity.  
2. INVOLUNTARY MANSLAUGHTER: always the result of unintentional homicide. There are two theories. 
a) Criminal Negligence:  Where a victim dies of injuries cause by defendant’s criminal carelessness by acting in a way that has little or no social utility and a high likelihood of harm or risk of severe harm. Criminal negligence is less than malignant heart recklessness. Foreseeability + seriousness of harm + little social benefit. 
(1) Ex.  D falling asleep at the wheel or D carelessly handling a firearm.
(2) The criminal negligence would have been Depraved Heart Murder, but for one or both of the following factors:
(a) Not sufficiently reckless to qualify as murder
(b) There is no subjective awareness of the high degree of risk to human life or safety. 
b) Misdemeanor Manslaughter: Many jurisdictions limit this type of involuntary manslaughter to cases where a death occurred during the perpetration of an inherently dangerous misdemeanor; 
(1) A minority of jurisdictions also include non-inherently dangerous felonies as the basis for conviction of misdemeanor manslaughter. 

III. THEFT CRIMES
A. LARCENY- is a specific intent crime. The trespassory taking of the personal property of another with intent to permanently deprive that person of the property. Its elements are:
1. Trespassory. The taking must be without permission, i.e. trespassing. The trespassing factor is flexible. 
a) This can include obtaining possession by misrepresentation of fact. 
2. Taking. Requires the exercise of complete dominion and control. 
a) Ex. Picking up an object chained to the rightful possessor’s wall, it is not a complete taking until the chain is cut. 
3. Asportation. Even slightest movement of the property is sufficient. 
a) Ex. You can be caught for shoplifting before even leaving the store, or pick pocketing just moving the wallet into your hand. 
4. Personal property of another. The crime does not require that the property be taken from the rightful owner, only a rightful possessor. The thief must only have believe it to be the personal property of ANOTHER.
a) Ex. Owner’s car is being fixed in the shop, mechanic asserts a lien and rightfully withholds car, if the owner secretly retrieves the car without the mechanics consent he it could constitute a larceny. 
5. Without consent. Consent obtained by fear or fraud does not constitute valid consent. 
a) Ex. Where the attorney was given title to money for the purpose of bribing police officers when he had no intent to do so. The owner’s consent was induced fraudulently. 
6. Intent to permanently deprive. Does not necessarily require intent to never return. 
a) Ex. If they plan to return the property but while in possession intends to engage in behavior that raises a strong possibility of serious damage to the object taken.
(1) Taking money from someone’s purse intending to gamble, triple & return. 
(2) Stealing a car and driving it like a maniac. 
b) Intent to permanently deprive must exist at the same time as the trespass. The trespass continues to be a trespass until the property is returned safely. 
(1) If the property is intentionally taken without consent (is a wrongful trespass) by a wrongdoer who has the intent to handle it carefully and then to return it soon, a larceny has not yet taken place. Ex. Joyriding.
(a) Even if the item is accidentally destroyed or damaged before return
(2) If the property is intentionally taken without lawful consent, with intent to care for the property and return it safely, but the wrongdoer later changes their mind and decides to keep it or handles it in a risky manner, then guilty of larceny.
(3) MAJORITY COMMON LAW: if you accidently take someone else’s property but later, having learned of the mistake, decide to keep or use in a risky many, you ARE NOT guilty of larceny. 
(4) Minority common law/Model Penal Code: Both intentional and accidental taker become guilty of larceny if later decide to keep or use riskily. 
7. Mistake of Fact. Taking of an item by someone who believes that it is their own property is not common law larceny. 
a) Specific Intent. Because larceny is a specific intent crime even unreasonable mistake of fact is a defense. 
(1) Ex. Believing the red Porsche is yours when you drive a red Camry. 
b) Mistake of Law is NOT a defense. 
(1) Ex. Taking a dog thinking that it is not illegal to take someone else’s dog.
B. LARCENY BY TRICK. Taking possession of the property of another by false representation. 
1. Taking possession of the property of another;
2. By false representations or deceit;
3. With intent to defraud. 
a) Title has not been transferred!
(1) Ex. giving money to someone with the belief that that money will be passed to a third party. Possession but not title are transferred. 
C. [bookmark: _GoBack]EMBEZZLEMENT. The fraudulent conversion of the property of another by one who was, at the time of the misappropriation, in lawful possession. Elements:
1. Lawful Possession. Embezzler must have lawful possession at the time he improperly converted the property for his own purposes. 
a) Ex. Trustee stealing/inappropriately borrowing from trust fund. 
b) Ex. CEO inappropriately borrowing from the company accounts. 
c) If an employer hands property to his employee, the employer retains possession and the employee has custody, if the employee steals this then his crime is larceny NOT embezzlement. 
d) If an employee acquires the property on behalf of his employer DIRECTLY from a third party, the employee has possession and the misappropriation would be embezzling
(1) Ex. Employee takes cash and puts it in the register for a very brief time, they maintain possession and it is embezzling. 
(2) Ex. Employee takes cash leaves it there returns later and steals it, the cash had converted to being in employer’s possession and the theft is larceny. 
2. Conversion. Conduct on the part of the embezzler different from or in addition to a simple carrying away of the property such as concealment or inappropriate use of the property.
a) Since the property is rightfully possessed by the embezzler, the mere moving around of the property is within that right. Requires a conversion.
b) Conversion is only criminal when there is fraudulent intent. 
(1) Intent to return the actual property and not use riskily negates fraudulent intent. 
(2) Intent to restore the equivalent value is not a defense.
D. FALSE PRETENSE. Taking of the property of another by false representations. Lying to get the owner to convey title. 
1. Ex. Obtaining a loan by means of false representation to lender, then the title to the money would have passed from the lender to the misrepresenting borrower, crime is false pretenses and not larceny by trick because title NOT just possession  have been transferred. 
2. MAJORITY RULE: False pretense must be a present or past fact. 
a) False promises to do something in the future are not enough to constitute the crime of false pretenses. 
3. SUBSTANTIAL MINORITY: Misrepresentation can be exclusively a future fact. 
4. ACTUAL FALSE REPRESENTATION is required for the crime.
a) If D believes the facts stated are false, but later finds out they are true—not guilty.
E. ROBBERY. (Larceny + Assault). The taking of property from another person by force or intimidation. Elements:
1. Taking of property. All elements of a completed Larceny must be present. 
2. From victim’s person OR presence. The property must be taken from the victim’s person or presence. It interpreted somewhat broadly. 
a) Ex. could cover tying up a farmer in his barn and taking things from his house. 
3. By force or threat of force. Does not need to cause actual injury to the victim; slight force is sufficient. 
a) Ex. Yanking a necklace off someone’s neck is enough. 
b) Ex. Picking a pocket or snatching a purse is larceny if it is accomplished without the victim becoming aware of the taking.
4. Putting in fear. Threat must be of imminent harm to a human being “$ or your life”
a) Imminence. Threat must be to imminently physically harm a person. 
(1) Future threats of harm do not create a robbery. That is extortion. 
F. EXTORTION (blackmail). Taking of property by threat of future violence or the use of malicious threat to obtain property or change the victims conduct. 
1. 4 distinctions from Robbery:
a) Extortionist does not have to have taken from the presence/ person of the victim.
b) Threat can be of future rather than imminent harm. 
c) Harm or threatened harm DOES NOT have to be to a person. 
d) Threat does not have to be of physical harm. 
2. Exceptions. Someone who has been the victim of another’s wrongful/criminal conduct, such as a victim of theft, may threaten to have that other person prosecuted unless the thief returns the stolen property. That individual would not be guilty of extortion.
a) MAJORITY RULE. Accused extortionist has this defense if they possesses a reasonable good faith, even if erroneous, belief that the alleged wrongdoer had in fact committed the theft, or owes the debt in question. 
(1) Cannot ask for unreasonably more money than the value of the property taken. 
(a) Can ask for the reasonable collateral expenses incurred as a result of the theft and pursuit of restitution. 
(2) Threat must be related to the right. Cannot be auxiliary. Cannot use threats to obtain something different from the item taken. 
(a) Ex. Cannot demand payment of a debt by maliciously threatening to publish unrelated photos or expose unrelated issues about someone. 
(b) Ex. Photographer who is owed for photos can inform the photographed subject that if not paid for the amount of his work, he will sell the photos to a publication. 
G. RECEIVING STOLEN PROPERTY. One who receives property which they know to have been stolen, is guilty of the separate crime of receiving, or possessing, stolen property. 
1. Not guilty of the theft of the property unless they were part of the taking. 
2. Theft and receiving of the property are two separate mutually exclusive crimes
a) Wrong doer is only convicted of one or the other. Once the initial crime is over you are not guilty of participating in the original crime. 
IV. DEFENSES.
A. INSANITY. Insanity is a defense to all crimes, including strict liability crimes. There are 4 tests:
1. M’Naghten test (Right/Wrong Test). Traditional test for legal insanity is cognitive. 
a) At the time of the commission of the offense
b) The D was under a defect or disease of the mind;
c) D did not know:
(1) The nature and quality of his acts (hallucinogenic or disassociate state); OR
(2) That his acts were wrong (morally or legally).
2. Irresistible impulse test. Minority rule. Legally insane if, due to a mental disease or defect, he would have been unable to stop himself even if a police officer had been at his elbow. 
a) Is a volitional test: Is D, because of mental disease or defect, lacking the capacity for self-control and free choice?
3. Durham Rule. Very minority rule. Simply ask whether the D’s unlawful act was the product of mental disease or defect. 
a) No longer really followed. Easiest to satisfy to establish the insanity defense. 
4. Model Penal Code (ALI). Combines the primary elements of M’Naghten and Irresistible Impulse. 
a) D lacks substantial capacity
b) To either:
(1) Appreciate the criminality (wrongfulness) of his conduct; OR
(2) Conform his conduct to the requirements of the law. 
5. Definition. Mental disease or mental defect is a legal concept. It is any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls. Makes you a danger to yourself and others. Not a learning disability. 
V. ATTEMPT. A separate crime that punishes a defendant for conduct before it causes a harmful result. D is punished for trying to commit a target offense. All attempts are specific intent crimes. The elements are:
A. Mens Rea. D’s purpose was to commit the completed offense. Specific intent crime. 
1. Knowledge is insufficient. Majority rule is that knowledge of the likely consequences of one’s acts is insufficient to prove attempt even if it would have been sufficient for the COMPLETED offense. 
2. Model penal code. D’s purpose/belief that he will cause a prohibited result satisfies the men rea requirement for attempt. 
B. Actus Reus. Several tests for determining if crossed line between mere preparation and attempt. 
1. SLIGHT MAJORITY, Model Penal Code “Substantial Step” Test. D must take a substantial step strongly corroborative of the actor’s criminal purpose. How far have you come?
a) Does he look like a criminal? Has he convincingly demonstrated a firm purpose to commit a crime?
(1) Ex. Staking out the house with a threatening note claiming revenge, a bat and items to set a car on fire. 
2. CLOSE MINORITY, “Dangerous Proximity” Test. Focus is on how physically close the D has come to completing the crime. 
a) Attempted crime is so near completion that in all reasonable probability the crime itself would have been committed but for timely interference. 
C. DEFENSES. 
1. Abandonment is NOT a defense under common law. Once you have taken enough steps, there is no turning back. 
2. Renunciation is only a defense to the Substantial Step test. Must have completely and voluntarily renounce criminal purpose. Affirmative defense only about 1/3 of court allow.
a) Renunciation is not complete or voluntary if it is motivated by either:
(1) Failed attempt b/c of unanticipated difficulties, resistance, or circumstances that increase the probability of detection/apprehension, OR
(2) Fails to consummate the attempted offense after deciding to postpone endeavors to another time or substitute another victim/another similar objective. 
3. Impossibility. When a D has done everything possible to commit a crime, but unexpected factual or legal circumstances prevent the crime from occurring. 
a) Factual impossibility IS NOT a defense. Had the circumstances been as the D believed them to be, would there have been a crime? If yes, then it is not a defense.
(1) Ex. Thinking a gun is loaded when it is unloaded. 
b) Legal impossibility IS a defense. Consciously trying to violate a law that does not exist. 
(1) Ex. thinking that performing an abortion is illegal, but in fact, abortion is legal in that jurisdiction. 
4. Actually completing the crime. CANNOT be guilty of both the substantive offense and the attempt. 
D. SOLICITATION is asking someone to commit a crime. It is a separate crime from attempt. Must have the Specific Intent to promote/facilitate completion of the crime. Can be recruiting, encouraging, directing, counseling, or inducing another person to commit a crime. No substantial step need be taken towards completion of the crime. 
1. The crime is completed when the question is asked. 
2. If the person solicited actually subjectively agrees to the criminal proposal, then a conspiracy exists and the solicitation merges into a conspiracy. CANNOT be sentenced for both.


VI. CONSPIRACY. An agreement by 2+ persons to commit a crime. Conspiracy is a separate crime, can be guilty of both conspiracy and the substantive crime. Conspiracies, cont. until purpose accomplished/it is abandoned. Elements are:
A. Actus Reus.  Agreement to commit a crime. 
1. Nature of Agreement. Can be express of implied. May be proven by concerted action. 
a) Mere presence at a crime scene is usually not enough to est. an agreement. 
2. Agreement can be with unknowns. Conspirator does not need to know or have contact will all other members of the conspiracy. 
a) FEDERAL RULE All that is required is that they be aware of each other’s participation in the overall criminal enterprise in which they are participating. 
(1) Each is liable for the crimes of their co-conspirators, so long as they were reasonably foreseeable and committed in furtherance of the conspiracy. 
(2) Ex. Selling drugs to a middleman, you know that they are going to sell to dealers and dealers are going to sell to the public even if you’ve never met them.
(3) Ex. Conspiracy to sell drugs in the Bay, conspirator selling some of the drugs in San Fran would be liable for co-conspirators who sell some in Oakland. 
3. Joining an ongoing conspiracy. A person who joins an ongoing conspiracy is responsible for co-conspirator’s prior acts UNLESS they involve separate crimes. 
B. Overt Act Requirement. Common law does not have such a requirement to prove conspiracy. Modern statutes, however, require an overt act for conspiracies involving less serious offenses. 
1. Overt acts are any legal/illegal act done by any of the conspirators to set the conspiracy in motion. 
a) Only one conspirator needs to commit an overt act;
b) An overt act may be in itself innocuous. Pretty low threshold. 
(1) Ex. Efforts to acquire equipment needed for eventual crime. 
C. Mens Rea. Conspiracy requires two mens rea: a) intent to agree; b) a purpose to have the crime succeed. 
1. Ex. Agreeing to help your friend OJ go pick up his trophy not knowing that by doing so you are helping him steal it back. It is normally not a crime to retrieve your own property. 
2. Ex. An undercover agent falsely promises to participate in a criminal enterprise.
3. Knowledge is insufficient. Knowledge alone cannot est. mens rea for conspiracies to commit serious crimes. Must have the purpose of having the crime succeed. 
4. Inferring purpose. Purpose may be inferred when:
a) D has a stake in the venture
b) D’s good’s/services serve no legitimate use
c) Business with the illegitimate enterprise is grossly disproportionate to the legit business. 
D. EXCEPTIONS to conspiracy.
1. Gebardi Rule.  A person that a particular law is intending to protect cannot be a party to a conspiracy to violate that law. 
a) Ex. Law to protect women from trafficking, cannot claim trafficked woman part of the conspiracy. 
2. Wharton Rule.  Cannot have a conspiracy where two parties are required to commit the offense. 
a) Ex.  Bigamy, adultery, dueling, statutory rape, incest. 
3. Bilateral Rule. Need at least two people for a conspiracy. If 1 of the 2 persons charged with conspiracy cannot be prosecuted then there is no conspirators. No one to conspire with. 
a) Model Penal Code, Unilateral approach. If D believe they are conspiring then they are regardless of whether other person can be convicted. 
E. DEFENSES. 
1. Abandonment. If everyone in the conspiracy abandons it they are only responsible for the crimes that were committed when the conspiracy was still active. 
2. Common law Withdrawal. If D withdrew, still responsible for the initial crime of conspiracy, but no longer responsible for the ongoing crimes of conspirators. 
a) Must notify all co-conspirators of withdrawal. 
b) Majority: Not a part of the conspiracy if they withdrew before the overt act. 
3. Model Penal Code Withdrawal. Allows defense to the underlying conspiracy charge, as well as to ongoing co-conspirator liability. 
a) Must either inform co-conspirators of withdrawal or notify authorities that she is terminating association with the conspiracy, then no longer liable for ongoing acts. 
b) If successfully thwarts the conspiracy, may escape liability for joining conspiracy. 
VII. CONSPIRACY AS ACCOMPLICE LIABILITY. MAJORITY RULE requires aiding and abetting to have more than participation in a conspiracy. Pinkerton Rule. A conspirator is responsible for all acts of her co-conspirators during the course of and in furtherance of the conspiracy. 
A. Membership is sufficient to establish criminal liability for the substantive crime committed. 
B. Proof of Aiding and Abetting not required. Automatically responsible for criminal act of co-conspirators in furtherance of conspiracy REGARDLESS of whether she knew or participated in crimes so long as they were reasonably foreseeable.
C. Scope of the Agreement- Single v. Multiple conspiracies. 
1. Wheel conspiracies- each working with same middleman, to be one conspiracy individuals must by tied by common interests in a single venture. If no then is multiple. 
a) Ex.  Was not a single conspiracy where 8 people got separate fraudulent loans with a single broker. They had no reason to know there were others. 
2. Chain conspiracies: Participate in a single conspiracy by performing different roles along a single distribution line. 
a) Each end of the chain knows the unlawful business would not or could not be possible without other members. 
D. Co-conspirator liability is not retroactive. Not responsible for crimes committed before joining the conspiracy. 
E. MODEL PENAL CODE rejects Pinkerton liability, requires proof of accomplice liability. 
VIII. ACCOMPLICE LIABILITY. (Aiding and Abetting). Accomplice liability is not a separate crime, but a theory under which the D is guilty of the substantive offense. 
A. D must have done something with the intent to assist in a criminal enterprise. Must have assisted the actual perpetrators (principals) in some significant way, with knowledge that that assistance would be used in order to commit a crime. It is a test of subjective knowledge. 
1. Actus Reus. Even the slightest act of encouragement or assistance may suffice. 
a) Even an omission to act where there was a legal duty to intervene and the D purposefully did not do so to allow principal to inflict harm. 
2. Mere Presence. Being present by chance and silently approving is not enough. Presence at the commission of a crime is not enough unless the D has agreed in advance to be present to provide moral support or assistance. 
a) Ex. Being a lookout, or showing up to intimidate by #’s. 
3. Knowledge insufficient. To be guilty the D must not only know that his acts may assist in the commission of a crime, but must also have the specific purpose of having the crime succeed. 
a) Determining purpose. The greater a D’s stake in the venture the more likely the D is participating with purpose of having the crime success. 
(1) Ex. Overcharging, because provider knows that the services/product will be used in the commission of a crime. 
(2) Ex. The continuing nature of the relationship depends on success
(3) Ex. The quantity of sales involved in proportion legit sales. 
(4) Ex. Encouragement by the provider of the services. 
4. Sale of lawful goods. Exception to the rule that mere knowledge is insufficient is when a supplier of otherwise lawful goods or services is aware that his goods or services will be used in the commission of a crime AND:
a) The crime in question is a dangerous felony.  OR
b) The nature of the goods or services supplied has little or no legitimate purpose or are controlled substances. 
5. Contribution to criminal result. A person is guilty even if the criminal result would have occurred without their assistance. 
6. Awareness of Accomplice’s Acts. Can aid and abed even if the principal is unaware of the accomplice’s help. 
a) Attempts to aid that could not actually provide assistance to not count under common law. They do under the Model Penal Code. 
B. Feigned accomplices, those who act as an accomplice in an effort to apprehend are not guilty.
C. Excused principal. Accomplice liability does not depend on the conviction of the principal for the underlying offense. 
D. DEFENSES:
1. Abandonment/Withdrawal:  not recognized in common law, but in some jurisdictions there is the statutory defense for D’s who voluntarily  and completely  renounce involvement in a crime to all parties and make substantial efforts to prevent it. 
2. Model Penal Code Abandonment. Is a defense if the D terminates complicity prior to the commission of the offense, either:
a) Depriving the plan of its effectiveness, OR
b) Providing sufficient warning to law enforcement to prevent commission of the crime. 
IX. JUSTIFICATION DEFENSES. A justification defense recognizes that the defendant made the right decision given the circumstances. Justification defenses include:
A. Self-Defense. Necessity defense that allows force when D is facing an imminent threat of force. Common Law Elements:
1. Requires honest and reasonable fear of death or great bodily harm. 
a) Reasonable person in D’s situation. The reasonableness standard is not strictly objective has subjective components. Jury may consider:
(1) Physical attributes of defendant (being fragile) and the assailant
(2) D’s prior experiences
(3) Physical movements and comments of the potential assailant. 
b) Honest but unreasonable fear. In some jurisdictions, if the D has an honest but unreasonable fear, the D’s crime is mitigated to voluntary or involuntary manslaughter. 
2. The perceived threat to the D is unlawful AND imminent. 
a) Objective requirement. Traditional common law uses objective standard. 
b) No preemptive strikes. No preemptive strike out of fear of future dangers. 
3. D reacts with a proportional response, NOT excessive force. 
a) Deadly force. May only be used when D faces the threat of deadly force or serious bodily injury. 
(1) In some jurisdictions may be used against the threat of certain serious felonies (e.g. kidnapping, forcible rape, robbery)
b) Can only use force against attacker, not against third persons. 
4. D was not the initial aggressor.
a) Initial Aggressor. An initial aggressor loses the right to use deadly force, but retains the right use non-deadly force. 
b) Reclaiming right to use self-defense.  An initial aggressor may reclaim the right to use self-defense  in two ways:
(1) Assaulting someone but in a way that indicates there is no intention to do serious bodily harm, and they respond with a deadly weapon seeking to take life or inflict great bodily harm.
(a) Ex. Flicking someone and they try to shoot you.  
(2) By communicating to the adversary intent to withdraw and attempting to do so in good faith. Essentially is surrendering.
(a) Ex. Trying to drop the gun after being caught. 
(b) Ex. Hitting someone saying it’s even and going back to the party. 


5. D has a duty to retreat before using deadly force. 
a) Retreat as an initial aggressor. Every jurisdiction besides FL requires that you seek retreat before using deadly force in response to deadly force in self-defense. 
(1) Deadly force is not justifiable if the actor KNOWS that he can avoid the necessity of using such force with complete safety by retreating.  
(2) No rule of retreat for use of non-deadly force in self-defense. 
b) Retreat as a non-aggressor/victim. In half of the jurisdictions a non-aggressor is required to seek retreat before using deadly force in self-defense. 
(1) Deadly force is not justifiable if the actor KNOWS that he can avoid the necessity of using such force with complete safety by retreating.  
(2) No rule of retreat for use of non-deadly force in self-defense.
c) Exceptions. Castle Rule. DO NOT have a duty to retreat when attacked in his own home.
6. VERY SMALL MINORITY. Model Penal Code. More flexible, “when the D believes such force is immediately necessary” subjective test of belief unless D is reckless or negligent in that belief. 
B. Imperfect Self-Defense. MAJORITY RULE. A killing that would otherwise be murder is reduced to voluntary manslaughter if the defendant killed a person because he acted in imperfect self-defense of himself or another. 
1. D must actually believe that he or someone else was in imminent danger of being killed or suffering GBI, AND
a) Belief in future harm is not sufficient. 
2. The D actually believes that the immediate use of force was necessary to defend against the danger, BUT
3. At least one of those beliefs was unreasonable.  
C. Defense of others
1. MAJORITY REASONABLENESS STANDARD. A D may use force to protect another person if the D reasonably believes the use of force is justified. 
a) Majority does not require a pre-existing relationship with the person aided. 
b) DON’T have to be right, ONLY have to be reasonable
2. SIGNIFICANT MINORITY Alter Ego/Act Standard. The D “stands in the shoes” of a person being defended. Defense of another is authorized ONLY IF the person being defended had the right to use defensive force. 
a) HAVE TO be right. 
D. Defense of property
1. Common Law. Early common law, deadly force was permissible to prevent any felony. Today deadly force may not be used solely to defend property. 
2. Spring Guns. Mechanical devices may not be used to defend property if they constitute the use of deadly force. 
E. Law enforcement
1. Force in Apprehending Felons. Deadly force may not be used to prevent a felon’s escape unless the officer (or citizen) reasonably believes the suspect poses a significant threat of death or serious physical injury. 
F. Necessity (choice of evils). Harm to you is less than the harm you are posing. 
1. Common Law Elements:
a) D faces a choice of evils
b) There are no apparent legal alternatives (last resort)
c) Immediate threat (doesn’t have to be super immediate can be wiggled)
d) D chooses the lesser harm. 
2. Limitations of necessity defense. 
a) Can’t be self-created
b) No contrary legislative intent
c) Economic necessity alone is not sufficient. 
d) Surrender requirement in prison escape cases. 
e) Not a defense in homicide cases.  
X. EXCUSE DEFENSES. D made a socially wrong choice, but was either not fully capable of controlling his behavior, or for other policy reasons, should be excused from criminal liability. Excuse defenses include:
A. Duress- compelled by force or fear to commit a crime. Common Law requirements are:
1. Threat of death or grievous bodily harm;
2. Imminently posed;
3. Against the defendant of a close friend/relative;
4. Creating such fear that an ordinary person would yield;
5. D did not put himself in the situation
6. D did not kill another person. 
B. Intoxication- see above
C. Insanity-see above
D. Diminished capacity- see above
E. Infancy 
F. Consent. Consent is generally not a defense to a crime. It is only a defense if lack of consent is a material element of the crime, such as common law rape. 
1. Defective consent. Consent is ineffective if the victim is incompetent to consent, incapacitated or forced to consent. 
G. Entrapment. 
1. Subjective Approach (Predisposition Test). Majority. In all Federal courts and many states, test is the predisposition test.
a) Was the defendant predisposed to commit a crime? Did he have motivation to complete the crime prior to police involvement?
(1) If Yes, then no entrapment defense. 
2. Objective test. Minority. Focus is on the government’s behavior.
a) Would the gov’ts conduct have likely induced a law-abiding person to commit the crime?
(1) If Yes, then D has entrapment defense regardless of predisposition. 
3. Due Process Rule (VERY RARE). Did gov’t conduct violate due process rights?
XI. KIDNAPPING. Forcibly moving someone under confinement. 
A. Asportation must have a significance independent of the underlying crime (i.e., assault) AND must also remove the victim from the environment in which he is found and expose him to an increased risk of harm. 
B. 2-fold CA test. Type of asportation necessary to buttress a kidnapping conviction is that:
1. Movement must be not merely incidental to the commission of another underlying lessor crime (substantial movement); OR
2. The movement must “substantially increase the risk of harm” beyond that inherent in the underlying lesser crime. 
a) Does not require harm, only the risk of harm (tying someone up and leaving them in a basement, into a well, in front of a train, etc.)
C. Statutory Kidnapping.  Includes traditional kidnapping abductions designed to effect extortions or accomplish murder. 
XII. BURGLARY. Specific Intent Crime. Common law burglary is the breaking and entering of the dwelling house of another at nighttime with the intent to commit a felony inside. The Elements are:
A. Breaking. Opening a window or a door is breaking. 
1. Constructive breaking occurs when the defendant uses threats or misrepresentation to gain entry or exceeds scope of entry consented to by victim.
B. Entering.  Even partial entry is sufficient. 
C. Dwelling house of another. Common law burglary only covered residential buildings. Statute have now expanded to commercial buildings. 
D. At nighttime. At common law, illegal entry was burglary only if it happened at night. 
E. Intent to commit a felony inside. Specific intent crime b/c it requires that at the time of the unlawful entry the D have the further intent to commit a felony inside the residence. 
F. Mistake of Fact.  A person entering a building is not guilty of trespass if he enters without knowledge that he is trespassing.  



