CONTRACTS
I. INTRO:
A. PROMISE V CONRACT 
1. A contract is an exchange relationship. Elements:  
a. 1) Voluntary, freely chosen exchange 
b. 2) At least one promise of future performance 
· Seller selling a good and buyer paying for the good at that moment is not a contract (just an exchange) 
· Seller sells car. Gives it to buyer and the buyer promises to give the money in the future is a contract. 
c. 3) Legally binding. 
2. Gratuitous promise: Promising to give something with nothing in return. 
a. A gives something to B and B gives A nothing in return. 
B. Sources of Contract Law: 
1. Common Law, judge made law
a. Majority common law is synthesized in the restatements. 
2. Exceptions: 
a. Uniform Commercial Code (UCC)
b. Statute of frauds of 1677
c. Common law is codified by statute in some states (like CA) 
d. Almost exclusively state law (not federal)
C. Which law applies? 
1. UCC applies to the sale of goods 
2. Common law applied where: 
a. The UCC does not apply 
b. UCC doesn’t address the issue. 
c. Parties agreed the UCC does not apply 
UNIT ONE: CONSIDERATION & PROMISSSORY ESTOPPEL 
I. Elements of a Contract
A. Rest.2d §17: “Requirement of a Bargain”
1. The formation of a contract requires a bargain in which there is manifestation of mutual assent to the exchange and consideration 
B. Synthesis 
1. Manifestation of mutual assent 
a.  Voluntary choice of both sides
2. Consideration 
II. CONSIDERATION
A. Models of Consideration 
1. Legal Benefit/Detriment 
a. Legal Benefit: obtaining or being promised that which the promisor has no legal right to obtain. 
b. Legal Detriment:  Doing or promising to do something (or not to do something) that the promisee was not under legal duty to do (or not to do) 
· Ex: By promising to pay money you are inquiring a legal detriment 
· Rule: Promising to give up legal right is sufficient consideration 
2. Bargain Theory/Reciprocal inducement 
a. Quid pro quo exchange: “I scratch your back if you scratch mine” 
B. Defining Consideration
1. Hamer v Sidway: Uncle promised nephew that if he abstained from drugs, alcohol, and gambling then he would give the nephew $5,000 when he turned 21. When he turned 21, nephew wrote letter to his uncle that he had abstained and earned the $5,000. Uncle and nephew agreed that the uncle would hold onto the $5,000 plus interest until the nephew is able to take care of the money. The uncle died before paying money. 
a. There was consideration for the agreement 
b. The nephew had a legal right to drink, smoke and gamble but abstained from it, so he had a legal detriment. 
· Also has a legal benefit because he is not entitled to the money. 
c.  Can be argued that uncle got legal benefit because he was able to compel the nephew to act (and the uncle has no legal right to compel the nephew) and maybe he was assured that his nephew was not throwing his life away. 
· Uncle incurring a legal detriment by giving away $5,000. 
d. Hypo: what if nephew had a cocaine problem and uncle offered money for him to stop. Then no exchange of legal detriments and benefits b/c nephew has no legal right to use cocaine. 
2. Gift v Contract: some promises and exchanges are really gifts under the guise of a contract 
a. HYPO: Uncle said he promises to give the pumpkin he grew in exchange for a $5mil condo  
· There is an exchange of legal detriments and benefits. 
· The uncle has the right to keep his pumpkin and the nephew does not have a right to the pumpkin.   
· The nephew has a right to keep the condo and the uncle does not have a right to get the condo. 
· The value between the two is so wildly different that this looks more like a scam. 
· This is more of the nephew giving the uncle a gift under the guise of a contract. 
b. HYPO: police officer sees women trapped in car, car in flames, walks up to her and says I will help you if you give me $100 
· Police officer duty, he is not incurring legal detriment. His promise not enforceable. 
· She is getting value by being rescued and police officer is getting value
· Not good enough, police officer has that duty anyway 
· Also partly duress – car is in flames
3. Conditional Gift: a conditional gift is a gift that is given if certain conditions are met. This is not supported by consideration. A conditional gift is a party giving something away with out getting anything in return, even the conditions to get the gift are not a benefit to the party. 
a. Pennsy Supply v American Ash: There are four parties and this is re a dispute between P & D. School district contracts Lobar to P for the parking lot. P uses Aggrite from D. P says D broke their promise of a warranty on Aggrite. 
· D is calling the Aggrite a conditional gift. Saying they are giving the Aggrite to the public under the condition that whoever wants it picks it up so no consideration or exchange. 
· P argues a promise supported by consideration because D wants to get rid of Aggrite that’s why giving it away. P incurred legal detriment by picking it up. Aggrite has right to keep it but gets a legal benefit by not having to dispose of it.  
· Reciprocal Inducement: D wasn’t giving it away as a gift out of the goodness of their hearts. Giving it away in exchange for not having to pay to dispose it. (quid pro quo). 
C. Applying Consideration Doctrine 
1. Nominal Consideration: 
a. Consideration in name alone  insufficient consideration. 
b. Bears little to no relation to the real value  
c. Rule: nominal consideration is not enforceable. 
d. Doughtery v Salt: Aunt gave nephew a promissory note for $3,000. Aunt died and executor did not pay the $3,000. Nephew tries to argue it is binding and the note says “for value received. Court said this is not binding and is nominal consideration. The note Everyone knew it was a gift. 
· Rule: if there is a promise to give something for something that was already done in the past is not consideration because there is no exchange since an event occurred before a promise was even made. 
· Hypo: what if newphew gave aunt $1 in exchange for the $3,000. The value is so different that it suggest the nature of the transaction is there is no quid pro quo 
e. Rule: There is no consideration if the parties don’t regard it as such. 
· Ex: If nephew promised to do magic tricks if she had a need in exchange for the money. This is still likely to be nominal consideration 
· If they both subjectively knew that the aunt wouldn’t ask him to do magic tricks then it is not consideration because the two parties did not regard it as such. 
2. Rule: Courts normally do not compare value of exchange unless there is an extreme inadequacy. Unfair it shocks the conscious. 
a.  Court is not there to protect you from your bad choices. People are free to contract and have their own tastes and preferences. 
b. Will step in if so extreme that it seems like a scam 
c. Dohrmann v Swaney: Rogers died and P sues D the executor. P says that Rogers promised her apartment and the furnishings in it when she dies if he carried on the Rogers name. Apartment and furnishing costs $4mil. P said his children have Rogers in their middle name so he fulfilled his part of the promise. Says supported by consideration because he did not have to carry on the name and he did and Rogers has detriment because giving up her apartment and benefit having her named carried on. 
· Court said that this is not enforceable because it is  so shockingly unfair is seems like fraud
· P is a doctor who is educated and Rogers was an elderly woman with Alzheimer’s 
· Plus P only changed the middle name and the kids didn’t even use the Rogers name so it seems like the promise is completed in the way it should have been and the kids can change their names after they get the apartment. 
D. Illusory Promise
1. Making a promise but you can change your mind or attaching a condition that is obviously unrealistic so not a promise. “I promise to give you this unless I change my mind.” 
2. Ex: I promise to sell you my laptop for $100 unless I change my mind. 
3. Ex: I promise to see you my laptop for $100 if Elvis is found alive. 
4. Illusory Promises are not enforceable. 
5. Rest.2d §77: “Illusory and Alternative Promises”  
a. Illusory Promises can occur in two scenarios 
· One of the parties can’t have unlimited discretion so, nothing is promised 
· E.g. “I promise to sell my new laptop UNLESS I change my mind.”
· Alternative 1: (Don’t change mind): promise to sell = consideration
· Alternative 2: (Change mind): No promise, no consideration.  
· If the promise is based upon a condition that cannot occur 
· E.g. “I promise to sell you my laptop IF Elvis is found alive.”
· Alternative 1: (If Elvis alive ): promise to sell = consideration
· Alternative 2: (If not found): No promise, no consideration.  
E. If person who makes a promise on behalf of a company is not an agent of a the company or has no authority to do it, then the promise is not enforceable 
F. Bargained for Consideration (quid pro quo) vs. Moral Consideration: 
1. Moral Consideration- is a promise you make because you feel morally obligated to do it. This is not real consideration so not enforceable 
2. Bargained for Consideration: is the quid pro quo exchange that is enforceable. 
3. Plowman v Indian Refining Company: Employees were laid off and were promised pension checks from the VP and they got a letter to this effect. They were told they were getting pensions for their years of hard work and had to pick them up. 
a. There is no consideration because going to pick up the checks are not an exchange, it seems more like a conditional gift. 
b. “For years of hard work” is also not an exchange because done in the past. 
c. Also, court determined VP is not agent of the principle in regards to things like pensions. 
d. Not enforceable 
e. Hypo: If Ps had to pick  up the checks b/c VP thought current employees getting pension checks would boost moral then here is consideration. 
f. Hypo: if they had to sign declaration that would not seek employment elsewhere in exchange for the pension checks then consideration b/c legal detriment. 
g. Hypo: If they had to agree to come back and train new employees then that is consideration 
· Unless the VP and the workers knew or understood that they wouldn’t be called to train workers, then there is not consideration. 
h. Hypo: Seinfeld Clip- Kenny gives Armani suit to Jerry. Jerry comes home and gets a call from Kenny who says that they should get dinner. Jerry rolls his eyes and says yeah sure 
· Can argue that this is just a gift since the suit was given to Jerry and no exchange. 
· But Jerry rolls his eyes and says yes even though he doesn’t want to because he knew it wasn’t a gift  
4. Once you enter a contract it is enforceable. If you enter into a contract (meet all the elements) and then decide 5 mins later that you don’t want to anymore, too late the contract is formed. 
III. PROMISSORY ESTOPPEL 
A. Two Theories of Promise 
1. Contract Law Supported by consideration 
2. Promissory Estoppel Not supported by consideration but actual detrimental reliance
a. Way to enforce a promise with NO contract 
b. Extends equitable estoppel to future promises (offensive doctrine) 
c. This is last resort for enforcing promises
B. Equitable Estoppel (Defensive doctrine)  
1. Applies to present statements of fact, not future promises 
C. Rest.2d §90: “Promise Reasonably Inducing Action or Forbearance”  
1. [1] A promise which the [2] promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does [3] induce such action or forbearance [=detrimental reliance] is binding if [4] injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
D. Harvey v Dow: P is daughter and Ds are parents. They live on the land at the same time. There was some evidence that P was promised to get some of the land or all of it. P built a house on the land and dad helped her with it. But then parents didn’t end up giving her any of the land. No cause for consideration because no bargain (no quid pro quo) and sounds like a gift. Reason to enforce the promise – look at elements: 
1. Promise: Parents promised land. But parents said promise is too vague to be enforced since they didn’t say promised certain amount of land (like giving her 1 acre) or boundaries or anything. 
a. Supreme court found evidence of intent to give since they let her build an immobile home and dad helped build it and get the permits.
b. Implied promise: there may not have been an expressed written or oral argument but there was an implied promise based on the dad’s intents of helping build, get permits, allowing her to build, etc.  
2. Promisor reasonably expect to induce action: Reasonable to infer that daughter would believe parents especially since she built a home on it . 
3. Induce/Detrimental Reliance: the promise induced her to build a home on the land. There is a detrimental reliance because she built an immobile home on the land and uses her husband’s life insurance policy to get a mortgage. 
a. Katz v Danny Dare: P worked for the D in D’s store. P was struck in the head while working. Post incident P not the same worker and D tries to induce him to retire since he feels like he can no longer carry P as an employee. They negotiated pension and agreed after 13 months. D paid pension for 3 years and then stopped.   
· Court determined that no quid pro quo because no right to be employed there can be fired at anytime. 
· So look to estoppel. There was a promise, it reasonably expected to induce action. 
· Detrimental reliance does not need to be a legal detriment. Just need a detrimental reliance. 
· Injustice w.o enforcement – he is old and aged a few years by the time the pensions stopped so hard to find a full time job now. 
· Same fact but after promise of pension, and before Katz resigns, Dare reneges on promise. Is promise still enforceable under promissory estoppel? 
· No. Katz did not rely to his detriment.  
· Katz resigns and agrees to accept a position that gives him better pay and a promotion. Is promise still enforceable under promissory estoppel? 
· Yes. Detriment. Katz would have additional responsibilities, higher stress level and emotional trauma, not measurable on a purely financial level.  
4. Injustice can be avoided only by enforcement: Yes b/c immobile home built there took out a loan on it and she was lived there for a while.  
5. All 4 elements are met so the promise is enforceable. 
E. Grainer v Grainer: Maggie is mom and Frank is son. Dad disinherited him. Mom wants to make it up to him and said if he moved back to the homestead she would give it to him. Son moved there and she said no wont give it to him 
1. There is no quid pro quo so need to see if can enforce by promissory estoppel.
2. There was a promise and frank did move b.c of the promise but there was no detrimental reliance he just got there. 
3. Hypo: If he had sold his home in addition to quitting job then can say detrimental reliance but that didn’t happen. 
4. Hypo: if mom said I need attendant care so if you come here to care for me then I will give you the home. That would be a contract supported by consideration and is enforceable. 
F. The reliance needs to be reasonable. Needs to be reasonable that someone will rely to their detriment on that promise. 
G. Induce such action or forbearance doesn’t have to be an action, it can be an omission. 
1. Aceves v US Bank: P defaulted on her mortgage and files for ch 7 bankruptcy. Then decides to change to ch 13 using husband salary (or money) to save her house. D promised to reinstate and modify her mortgage (ch 13 cant modify mortgage) if P didn’t oppose D’s motion. P agreed and didn’t oppose the motion. Then D reneged on the promise and P lost home.  
a. Court says that this meets the elements of promissory estoppel. P reasonably relied on the bank’s promise because they are a bank and they can modify her home but the bankruptcy can’t. 
UNIT TWO: MUTUAL ASSENT – FORMATION 
I. OFFER & ACCEPTANCE IN BILATERAL CONTRACT
A. Types of Communication 
1. Invitation 
a. Definition: 1) An invitation to negotiate 2) doesn’t give an offer for acceptance 
b. Rest.2d §26: “What Constitutes an Invitation to Negotiate” 
· A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. 
· It anticipates that the offeror has to make further offer to be bound. 
c. EX: “I am willing to sell my farm to you, but won’t accept less than $2M cash. Let me have your reply as soon as possible.”
d. MAILBOX RULE – offer is accepted at the time it is mailed if you are using mail to accept rather than orally saying you accept. 
2. Offer (Communication by Offeror) 
a. Definition 
· Must be definite, clear details, exact language
· The offer has to intend to form a binding contract if the offer is accepted.
· Basically, if someone responds with “yes” or “I accept” then contract is formed don’t need anything else or any other communication. 
b. Time Effective Received by offeree 
c. Effect Creates power to form a contract
d. Rest.2d §24: “What Constitutes an Offer” 
· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it. 
e. EX: “I offer to sell you my farm for $2M. If you wish to buy this property, you must deliver your written acceptance to me by midnight on Fri., Oct. 13, 2011.”
3. Acceptance (Communication by offeree) 
a. Definition 
· Accept EXACTLY what’s in offer meeting of the minds (mutual assent)
· Mirror Image Rule – what you respond with is the mirror image of what was offered. 
b. Time effective Sent by offeree 
c. Effect Forms a contract 
d. What Constitutes an Acceptance 
· Rest.2d §50(1): “Acceptance of Offer Defined”
· Acceptance if an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.
· Rest.2d §58: “Necessity of Acceptance Complying with Terms of Offer”
· An acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered.
· Rest.2d §60: “Acceptance of Offer Which States Place, Time or Manner of Acceptance”
· If an offer prescribes a place, time, or manner of acceptance its terms in this respect must be complied with in order to create a contract
4. Counteroffer (communication by offeree) 
a. Definition 
· Changes or modifies the terms of the offer (not the mirror image)
· Rejection + New Offer 
b. Time Effective Received by offeror 
c. Effect Terminates offer 
d. Rest.2d §59: “What Constitutes a Counteroffer”
· A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counteroffer.
· Note in Comment A: that even if no mirror image rule judge can have the discretion as to whether or not to enforce contract that is not really mirror image. 
e. Rest. 2d §39: if you make changes you made counter offer 
· if you make counter offer you can no longer accept original offer 
· Also called qualified acceptance. Not really an acceptance because you added new term or changed something. 
5. Revocation (Communication by the offeror)
a. Definition 
· Offeror’s choice to revoke the promise must be communicated to the offeree in order to invalidate the offeree’s ability to accept the offer. 
· Offeree can be informed indirectly but it must be through reliable information
b. Time Effective Received by offeree  
c. Effect Terminates power to form a contract 
d. Rest.2d §43 “What Constitutes a Revocation”
· An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.
e. Exceptions: 
· Option contact 
· Pre-relaince acceptance 
· Firm offer 
· LOOK AT NOTES FOR OTHERS 
· Common law exceptions apply to sale of goods contract 
· If in ale of goods one party trying to revoke then go to firm offer analysis 
6.  Rejection (Communicated by offeree)
a. Definition 
· Rejection by offeree terminates the offer But offeree can make counteroffer
b. Time Effective Received by offeror 
c. Effect Terminates offer 
d. Rest.2d §38: “What Constitutes a Rejection” 
· “An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention.”
B. Rest. 2d §36: §36 ways offer terminated: 
1. if it gets accepted form a contract 
2. if revoked 
3. if rejected (can be rejected by counter offer)
C. Option Contract 
1. Promise by offeror to keep the offer open for a period of time “option”
2. Offer can’t be revoked during this time 
3. Elements 
a. Option and consideration 
4. LOOK AT Q&A IN OFFER AND ACCEPTANCE 
D. Advertisements 
1. Rule: generally advertisements are not offers 
2. Exception: Can be changed with specific language. Like if the advertisements has enough specific language in it that all you have to do is show up and accept 
3. Izadi v Mochado: D advertised sale for new ford with $3,000 trade in allowance. P responds to ad and want to trade in car for a new Ford. Small print that only applied to 2 of the new fords. 
a. Court says that if it objectively looks like an offer, then it is an offer. Court says it doesn’t matter that D did not intend for it to be an offer, an objective person would believe it was an offer and D is trying to do a bait and switch. 
b. Reasonable person would think it is an offer 
4. Starbuck example – if you come here between this time and dates you will get buy one get one holiday ad. 
a. Reasonable person would think this is an offer
b. All you need to do is come and buy a holiday drink and you will get this deal 
E. Bilateral Contracts
1. Definition 
a. Formed when parties exchange promises of future performance (promise for promise)
b. Each party is both a promisor and promisee; the offeree’s communicated acceptance also constitutes in effect their promise to perform  
· Two Ways to Accept 
· Substantial Performance
· Counter-promise (saying you accept)
2. Lonergan v Scolnick: D is NY resident selling Joshua Tree property. D sends out letter advertising the property.
a. Series of communications between CA buyer NY seller
· 1) CA buyer responds to ad (responds to invitation to negotiate) 
· 2) NY seller responds to inquiry re price and location (not an offer)
· 3) CA buyer believes it’s an offer, claims to accept
· 4) But NY seller had already sold it to a 3rd party 
b. No offer present, only an invitation to negotiate 
· Offer didn’t come from the seller but from the buyer 
· In order for a contract, offer needed to be accepted by seller
c. Also need to have intention to make an offer that would commit someone. Saying act fast is not intention to make an offer, it is an invitation to negoitiate. 
3. Normile v Miller:
a. Facts 
· Real estate seller in negotiations to sell property 
· While in negotiations with one buyer (who was considering a counter-offer), the seller completed sale with the second buyer 
· Broker calls P and says you snooze you lose – this is relaibe b/c from the broker. 
· Upon hearing the property had been sold, the first buyer rushed to submit their response to the counter-offer before deadline 
b. Issue 
· Was a contract formed between π and ∆ and was there an offer and acceptance? 
· There was clearly an offer. 
c. Reasoning 
· π claims it was an option contract 
· Court Response 
· Option contract required consideration and a promise to keep the offer open 
· ∆ contends that when the broker told π “you snooze, you lose,” she revoked the offer. – this is reliable info. From the broker. This is saying that it is done, another sale. 
· The revocation was adequately communicated to the buyer
· Offeree can be notified of revocation through reliable, indirect info.
· What is prediction of what will happen prediction someone else will get it – prob not reliable b/c we don’t know if it will pan out, unless speaker knew of inevitable course of action. 
II. Offer & Acceptance in Unilateral Contracts  K formed only by full performance 
A. Definition 
1. Offeror offers to exchange his promise of a future performance only in return of offeree’s rendering of performance, rather than her mere promise of future performance 
a. Only one party (offeror) would be a promisor, offeree’s rendering of performance would also constitute her acceptance of the offer 
b. Affords maximum protection to the offeror (not bound unless he receives performance sought)
c. Offeree carries certain risks: offeror could revoke offer at any time, including once offeree has commenced but not completed requested performance 
d. Historically, if offer revoked, offeree had no remedy 
2. Accept through substantial performance 
B. Restatement (Second of Contracts) 
1. Rest.2d §32: “Invitation of Promise or Performance 
a. In case of doubt and offer is interpreted as inviting the offeree to accept wither [1] by promising to perform what the offer requests or [2] by rendering the performance, as the offeree chooses. 
2. Rest.2d §45: “Option Contract Created by Part Performance or Tender”
a. When offeree tenders or begins requested performance, offeror becomes bound and can’t revoke his offer so long as offeree completes performance in accordance with the offer 
· Preparing to perform doesn’t count as actual beginning of performance 
· Offeree may discontinue performance 
· Contract not formed until performance is completed 
b. Ex: Brooklyn Bridge – ill give you $1,000 to walk across the bridhe. You take your first step on the bridge now offeror cannot revoke. Person walking can revoke by stopping, once complete contract formed. If you have taking a sip of Gatorade, put sneakers on, and started stretching  -this is preparaton haven’t started performance yet 
3. Rest.2d §62: “Effect of Performance by Offeree where Offer Invites Either Performance or Promise” 
a. If offer doesn’t require acceptance by act/could only be accepted by act, then 
· A contract is formed either by performance or promise 
· [image: Macintosh HD:Users:user:Desktop:Screen Shot 2015-10-02 at 10.35.13 PM.png]Preparing to perform doesn’t count as actual beginning of performance 
4. 45 v 62 
a. In 45 – contract is formed when finished 
b. In 65 – performance begins when started performance. In this case, offeree could have just said “I accept” to form a contract it Is instantaneous. 
· Don’t need to accept by performance could have expressively accepted. 
c. In 45 – you don’t get a choice to say I accept. In cook v Caldwell no realistic chose to say yes I promise to hit milestone 3 to get the bonus. No one would promise to do that because likely you wont and then you are bound by it. Same for lost dog cant say I promise to find lost dog b.c what if you don’t 
· When no option other then completing performance (as a practical matter) that is when 45 kicks in.  
C. Sateriale v RJ Reynolds: D is cigarette company who sold Camel cigarettes and had a C-note cash promotion. Promotion was to exchange them for prizes. Some of them said company can terminate it at any time and some didn’t say it. D terminated the program and said you have up until a certain date to redeem them as long as supplies last, but they ran out of stuff quickly. People had been collecting them because the more you get the better the prize.
1.  Court said this is a unilateral contract because it set the terms (stated how many c-notes her prize) and the buyers didn’t promise anything. It induced action-induce them to buy more cigarettes to get a better prize. 
2. D revoked it when they had no right to because P was in middle of performance. Performance is collecting the c-notes. 
D. Cook v Caldwell Banker: 
1. Facts 
a. ∆ announces bonus program to sales staff, including π. 
b. π becomes eligible for program by reaching a certain level on commissions
c. ∆ said bonus would be paid at banquet held the following year
d. π asked if they must still be working there to receive bonus, ∆ confirms 
e. π, before the end of the year, accepts a different job, is informed she won’t receive bonus 
2. Issue 
a. Whether the unilateral contract between π and ∆ is enforceable
3. Reasoning 
a. By hitting milestones on bonus deal, π began performance  
b. Deal was modified, making payment of bonuses the following year. Had effect of a revocation 
· π made substantial performance, accepting offer Blocking revocation
· Applying Rest.2d §45 makes an IMPLIED OPTION CONTRACT Makes offer irrevocable 
· Any performance rather than substantial performance. So beginning performance makes it irrevocable  
· π completed performance when she met and surpassed the milestones 
· Preparing to perform DOESN’T COUNT as beginning of performance 
c. 
UNIT 3: PRE-ACCEPTANCE RELIANCE & FIRM OFFERS 
III. Pre-Acceptance Reliance 
A. Consideration requirement for option contract 
B. Rest.2d §87(1): “Option Contract”
a. An offer is binding as an option contract if it 
· (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
· (b) is made irrevocable by statute
2. Pre-Acceptance Reliance Rule 
a. Similar to promissory estoppel Rest.2d §90
b. Uses §90 elements Induce action or forbearance (detrimental reliance)
c. But this is more of is it revocable (rather than is this enforceable promise) so see if detrimental reliance to see if revocable 
d. Rest.2d §87(2)
· An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
e. Use section 90 factors tests for pre-acceptance reliance re detrimental reliance since many courts have not adopted 87(2). 
C. Drennan v Star Paving: 
1. Facts 
a. π collects bids for paving on school job. ∆ estimates and submits bid. π awards contract to ∆, lowest bid. 
b. π visits ∆’s office, informed ∆ made a mistake in bid
c. π insist that work be done as promised 
2. Issue 
a. Whether π can enforce ∆’s bid based on pre-acceptance reliance
3. Reasoning 
a. Offer wasn’t an option contract 
· No consideration 
· No promise to keep offer open for a period of time 
b. BUT π relied to his detriment 
· π formulated bid based on the bid provided by ∆
· ∆ made an IMPLIED promise to keep the offer open (option contract). 
· Implied because custom in the industry to include lowest sub contractor price in general contractor quote when you get a call in and a big from subcontractor. You are bidding hoping to be the lowest sub contractor quote and hoping the general bid is the lowest. 
IV. Firm Offers – UCC
A. If it is regarding a sale of goods, then the UCC applies. 
B. Firm Offer Rule - §2-205: 
1. 6 Elements (With a 6th that must be considered)
a. Offer
b. By a merchant 
c. To Buy or sell goods 
d. Signed writing 
e. Which by its terms gives assurance that it will be held open/not revocable
f. In no event may such period of irrevocability exceed 3 months 
2. Definition of “Merchant”: UCC §2-104
a. (1) Person who deals in goods of the kind/knowledge or skill regarding particular practices or goods involved in the transaction 
b. (2) Or someone who is employed whom such knowledge may be attributed. OR employed as an agent/broker who, by his occupation, holds himself out as having such knowledge or skill 
c. If you have a side business of selling quilts, then you are a merchant. 
d. If you buy a bunch of the same item for your business you are a merchant but if you buy a bunch of the same item for personal use not a merchant 
e. UCC can apply to ordinary people 
3. Definition of “Good”: UCC §2-105
a. (1) Goods that are MOVEABLE 
· Real estate is not a good b/c not moveable 
b. (2) and EXISITING 
V. Battle of the Forms
A. Common Law or UCC Battle of the Forms?
1. What’s the predominant purpose of the transaction 
a. Goods: UCC
b. Service: Common Law 
2. Coakley Factors (For determining goods v. service) 
a. Language of the contract
b. Nature of the business of the supplier
c. The intrinsic (actual) worth of the materials 
d. Look at proportion of how service or sales as well. 
e. Go through coakley factors when 
f. Ex: A offer to sell car to B for $3,000 – no need to look at coakley factors obviously sale of goods 
g. Ex: sale of car including services & refurbishing or continuous maintenance – probably need to apply coakley factors. As service component gets bigger the more there is a debate is sale of goods or not go through factors 
h. If not predominately sale of goods or not clearly predominately the sale of good then apply coakley test to balance then and then determine if one or other or is maybe either one b.c unclear analyze what would happen if sale of good and then also what would happen is service contract. 
3. Anything that is not a sale of goods under the UCC is governed by restatements and would be referred to as a service. 
B. Common Law Battle of the Forms 
1. ID elements of negotiation 
a. Offer 
b. Acceptance 
c. Counteroffer 
d. Revocation 
e. Rejection 
2. Mirror Image Rule 
a. According to common law, acceptance has to be a mirror image of the offer.
b. In the BoF, acceptance is not quite the mirror image of the offer. 
· Forms include “dickered” terms Terms looked at and negotiated
c. The seller’s terms might have different or additional terms in their form contract
· NO acceptance under the common law due to the lack of “mirror image” 
3. Qualified Acceptance (Exception to Mirror Image Rule)
a. A definite and seasonable expression of acceptance, which contains additional terms, is still operative IF 
· Acceptance isn’t made contingent on assent to additional terms
· RESULT: Additional or different terms are then to be construed as proposals for modification of the contract
4. Last Shot Rule 
a. All the term in the final “shot” (final contract sent) apply 
b. This is under common law, so contract not governed by UCC
c. There are different forms and then one party performs then the last form is the offer that is accepted by the performance and the last form is the current offer which is why it is the last shot
5. Princess Cruises v GE: P & D have contract for supplies and servicing/fixing of the boat. B/c of GE delays, P had to cancel 2 cruises. P sues for indemnification and there is an issue over what the terms, specifically the boiler plates, are. The contract is a mixed contract of sale of goods and service, but court determines primarily regarding services.  
a. Court goes through Coakley factors to see if goods or services, this is more service than goods so they analyze common law. 
b. Through the purchase order, Princess Cruises makes an OFFER.
c. Through Final Fixed Price Quotation, G.E. makes a COUNTEROFFER
d. Call from Princess gives permission for the price set but not for the other boilerplate terms. Nevertheless it’s an ACCEPTANCE because P.C. failed to object to the terms and paid G.E.’s price. 
e. “Last Shot Rule” All terms of the “last shot” apply
f. Princess accepted by performance paying G.E.’s price. 
C. UCC Battle of the Forms 
1. Under UCC 2-207 – need to ask 2 questions, was contract formed & what are the terms 
a. Under common only one question – was contract formed? B.c you need mirror image rule 
2. UCC §2-207(1) Definite and Seasonable Acceptance (Is a contract formed?)
a. Definite & seasonable expression – seasonable is in a reasonable period of time & definite is it satisfy the definition of an acceptance under common law 
· A lot of times one party intends to accept in UCC in same way as common law but technically wouldn’t count under common law since the boiler plates, but if minus the boiler plates it looks like an acceptance under common law then we still think a contract was been formed under the UCC b/c that is intention of parties who didn’t read the boiler plates. 
b. Don’t worry about written confirmation no cases on that
3. Was there Definite (all components stated in contract) and Seasonable (timely) Acceptance?
a. If accepted with additional/different terms, but NOT made conditional Acceptance (even if not mirror image)
b. If accepted, BUT with additional/different terms made conditional Conditional Acceptance = counteroffer
4. Accepting doc can have conflicting terms & form a contract even though diff terms. Even if additional term that alters can still be an acceptance and go to 2-207(2). 
5. If acceptance through performance then to go 2-207(3) 
6. UCC §2-207(2) (What terms are included)
a. IF ONE OR NONE ARE MERCHANTS: Additional terms are to be construed as proposals for addition to the contract
b. BETWEEN MERCHANTS, additional terms become part of contract UNLESS
· The offer expressly limits acceptance to the terms of the offer;
· They materially (hardship or surprise) alter it; or
· Notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
c. CONFLICTING TERMS?
· Majority Approach: Treat different terms as additional terms- proposals (follow additional terms analysis under 2-207(2))
· So if a merchant then the last form boiler plates are in the contract unless materially alters, expressly limits or objection has been given 
· If not merchants they are treated like an offer so you need acceptance if no acceptance then not part of contract 
· If non merchant accepts through conduct then go to common law b/c UCC doesn’t have rules on that.  
· If merchant accepts through conduct go to 2-207(3) 
· Minority Approach 1: Additional terms are excluded unless they are expressly agreed to.  
· Minority Approach 2 “Knock out Rule”: Conflicting terms in both offer and acceptance are excluded (in both forms) 
· If any exception applies the terms are excluded 
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8. UCC §2-207(3) (Additional Implied Terms)
a. Conduct by both parties, recognizing existence of a contract is sufficient to establish a contract (even if the writings don’t otherwise establish a contract) Terms in this case decided by combining…
· UCC Part 3 Implied Terms PLUS
· If there are terms common to both offer and acceptance 
· Terms included 
· If there are terms in the offer that don’t appear in the acceptance 
· Terms excluded unless expressly accepted by offeree 
· If there are terms in the acceptance that don’t appear in the offer
· Terms excluded unless expressly accepted by offeror 
· Ex: A says I will sell 500 teddy bears for this price (no form). B says I want teddy bears for that price with form including boiler plates. A sends the teddy bears.  
· LOOK AT ARTICLE 3 FOR LIST OF IMPLIED TERMS 
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10. Brown Machine v Hercules:  Dispute regarding the cool whip container machine. Conflict over the indemnification clause in a boiler point. An employee gets injured and sued P who settles. P sues D for indemnification. There was also a different term about how many days they have to deliver.
a. This was re the sale of goods so UCC applies
b. 1) Was contract formed: P sent D a proposal with boiler plates (offer). P and D discussed an order. D sent them a purchase order (counter). Then D sends another order with revision (new counter). P did not sign it and send it back, instead P sent an Order Acknowledgment with its own boiler plates saying if you don’t respond in 7 days we assume you agree (acceptance b/c not conditional). D responded saying that you need to change the trim as we discussed (term of the deal) and the rest of the terms are correct. D bought the machine (acceptance though performance). Contract was formed. Not a conditional acceptance by P b/c no suggestion that if D said no to the additional terms that P would not enter into contract. So there was a definite and seasonable acceptance. 
c. [image: Macintosh HD:Users:user:Desktop:Screen Shot 2015-10-03 at 3.04.25 AM.png]2) What are the terms? There is between merchants Look at how formed. It was formed by D paying P. So this is acceptance through performance so you need to go to 2-207(3). Since it is through acceptace then boiler plates that are in both are in terms, if one has the boiler plate and the other doesn’t then it is not part of contract and if they are different than not part of contract. 

11. Approach to Battle of the Forms fact pattern: 
a. Only applies if sale of goods with battles of forms 
b. 1) did contract form at all – 2-207(1) analysis 
· Even if not mirror image can form is definite and searchable acceptance 
· One way it might not be is if conditional acceptance language 
· Or if deal terms are different. Like change the price or quantity of good then that is a counter 
· If same amount and price but conditional terms that materially alters it like indemnification of millions and millions of dollars – doesn’t prevent it from being definite & seasonable acceptance (in common law it would be b/c shockingly different)
· Need to see if they intended to go to the deals 
· Wildly different terms matter in next question 
c. 2) What are the terms of the contract 
· Both merchants? So at least one is non merchant than all additional terms are just a proposal that needs to be accepted by the other to be part of a contract 
· If both merchants then treh all the terms unless one of the 3 exceptions made 
· One is materially alters 
· Hardship or surprise – indemnification clauses are this unless in industry this is common 
· The offer expressly limits acceptance to the terms of the offer; (more of a counter that needs to be accepted b/c if not accepted the offering party here doesn’t have intention to enter into the contract. The contract is conditional to the acceptance of these additional terms.) 
· Notification of objection to them has already been given or is given within a reasonable time after notice of them is received 
· Like you crossed out or erased the indemnification term or sent form back saying so indemnification clause at all. 
d. OR If not formed on paper conditional acceptance and offering party ships good or does what supposed to so in contract then formed by conduct – go to 2-207(3) 
· Look at what terms both agree on 
· Anything additional or different in either 2 boiler plates they are knocked out. 
· If diff deal terms no definite and seasonable acceptance but if conduct then can go to 2-207(3) unless the other party says yes that’s ok. 
UNIT THREE: DEFENSES TO CONTRACT VIODABILITY 
I. CAPACITY
A. Even if there is consideration and mutual assent certain contracts cannot be void if there is an issue with capacity. 
B. Rest. §12(2): a natural person who manifest assent to a transaction has full legal capacity to incur contractual duties thereby unless:
1. Under guardianship (minor or anyone else with guardian like disabled) 
2. An infant (minor) 
3. Mentally ill or defective 
4. Intoxicated  
C. 2 main themes 
1. What are the contractual obligations voluntarily assumed 
2. If voluntarily assumed, does it make sense to enforce these kinds of contracts 
a. It doesn’t if you have a defense such as incapacitated. 
D. Rules applicable to all forms of incapacity
1. Renders contract voidable, not void (need to take steps to void it)
2. Incapacity measured at time of contracting 
3. Disaffirmance and affirmance (or ratification) 
4. Exception for “necessaries”
a. Necessities like food and water etc. 
b. In some states, contracts for necessaries are not voidable 
c. In other states contract for necessaries are voidable but restitution is limited. 
E. Disaffirming/Ratification 
1. Ratification
a. A minor can ratify a contract they gain capacity Reach age 18 
b. This makes it a legally binding contract
c. Can’t disaffirm once it’s been affirmed
d. Ex: Bought a car a few months before 17 that included installment payments. Made a few payments and then after you turned 18 made another payment. This is ratifying through action. Also works if after 18 you expressly state you are ratifying it. 
2. Disaffirm
a. A minor can later disaffirm a contract within a “reasonable” time 
b. Disaffirmance makes it void 
F. Exception for “necessaries”
1. You can’t invoke the minority defense when you’re using goods necessary for your survival (ie. Basic meal, hospital visit, etc.)
a. In states where contract for necessaries is voidable restitution is limited. 
G. Voidability/Restitution for Minors 
1. Voidability  Is the contract voidable? 
a. Historical Rule: Ct. decides voidability based on benefit/burden to minor  
b. Modern Rule: Minor decides voidability when he has come of age 
2. Restitution  Extent of Restitution?
a. Restitution is the recompensation for injury or loss. So needs to pay the owner for the damage of something or for the item. 
b. Traditional Rule 
· Minor must return any REMAINING, EXISITING BENEFIT in its current possession 
· Minor gets all his money back. 
· Exceptions (Minor must return more/replace missing benefit): 
· If minor misrepresents age full restitution of market value 
· If minor wrongfully destroys property  full restitution of market value 
c. Modern Rule
· If the minor has actually paid: 
· Benefit rule: traditional rule + use value (so you have to pay for you use, which is less than full market value normally) 
· Ex: you used the car normally for a month, need to pay for that one month use. 
· Depreciation Rule: tradition rule + depreciation (if you use a car for a month, the value of the car depreciates so you need to pay for the depreciation, usually more than the use value.) 
· Some combo of use & depreciation rule: some jurisdictions have a combo of the two, maybe somewhere in the middle. 
· On exam, unless told what rule jurisdiction follows analyze under both use value and depreciation rule. 
· If minor has not yet paid  traditional rule (no restitution unless under the exceptions) 
· Exceptions to modern rule approach 
· If minor misrepresents age other party gets full restitution 
· If minor willfully destroys property  other party gets full restitution
· If undue influence/overreaching by competent party  traditional restitution 
· If terms otherwise unfair/unreasonable  traditional restitution 
· Modern rule does not apply when the adult is guilty of some sort of unfair or unsavory, fraud, or overreaching conduct. Minor has burden to prove this. 
d. Amount of restitution paid is capped at the amount the sale of the good was for. 
3. Dodson v Shrader: P buys truck from D but P is minor. P did not lie/misrepresent age, he wasn’t asked and didn’t say his age. Truck sale of $4,900. Truck ended up being damaged from negligence (b/c he just didn’t get necessary repairs since didn’t have the money for it-not willfully). Then truck was hit anf further damages. P sues to rescind contract. He wants to give truck back (which is now only worth $500) in return for his money back. 
a. Court here used depreciation rule. Minor needs to return car plus any deprecation (so minor get money back minus the deprecation amount which is taken out) 
4. Hypo: Problem 1 Mobile home hypo: 
a. Percy buys mobile home at age 17 for $20,000 and the price is twice as much of a reasonable value
b. Voidable contract so Percy can give it back and get $20,000 back
c. What if Percy really wants to keep it? What amount if any mist exchange hand between Percy & the dealer
d. In restitution, you pay back fair market value not contract value 

H. Mental Illness: Mental Illness or Defect 
1. Rest. 2d §15: 
a. (1) Person incurs voidable contractual duties by entering into a transaction if by means of illness or defect  
· unable to understand in reasonable manner the nature and consequences of their transaction (cognitive test) 
· unable to act in reasonable manner re the transaction and the other party had reason to know this (volitional test)  
b. (2) Where the contract is made on fair terms and the other party is w/o knowledge, the power to void contract is terminated if the contract has been performed in part of in whole or avoidance would be unjust.  
· Restitution if justice/equity requires it. 
2. Two types of mental incapacity tests 
a. 1) Cognitive test: need to prove not capable of understanding the meaning, effect and consequences of forming a contract. 
· This is the traditional rule for voidability due to mental illness 
· Traditional rule has evolved to incorporate the nature of mental illness. 
b. 2) Affective (Volitional) Test: No so much that you don’t understand what is going on but you lack the willpower. You can’t control yourself. 
· You are unable to act in a reasonable manner and the other person has reason to know that
· Ex: Manic depression, disease where you are a compulsive buyer, addictive behavior, compulsive behavior.   
c. Modern rule for voidability due to mental illness is either cognitive or affective/volitional test. 
3. Sparrow v Demonico: Issue over inheritance dispute. There is a mediation settlement. P is looking to enforce the mediation settlement and sues her sister for breach of contract. D asserts mental illness defense to say that the contract is voidable. P says she was experiencing a mental breakdown on the day of the mediation. This was evidence by her slurring her words, becoming less coherent and crying uncontrollably. P said had been taking Zoloft prior to the mediation and then stopped at some point before the mediation 
a. D has no reason to know that she was taking Zoloft 
b. Court also says need to have a medically diagnosable mental illness. 
I. Intoxication 
1. More voluntary aspect to it. 
2. Contracts are voidable if a party is intoxicated assuming that the other party had reason to know. 
3. Same restitution rules for all incapacity defenses apply. 
II. DURESS 
A. Definition 
1. Used with regards to an threat that forces someone to act 
a. Distinguish from a warningInsufficient to prove duress, more benign
B. Elements 
1. Rest.2d §175(1): “When duress by threat makes a contract voidable”
a. (Victim’s assent) Induced by improper threat
b. Induced by the other party 
c. Leaves the victim no reasonable alternative 
d. Remedy Contract voidable by the victim 
C. What constitutes an Improper Threat? 
1. Rest 2d. §176: 
a. Anything that is considered a crime, tort, or illegal 
b. Threaten to criminally prosecute 
c. Threaten that will use civil process in bad faith 
d. Breach of duty of good faith or fair dealing under a contract with a recipient
e. If the resulting exchange is not in fair terms and the threatened act would harm the recipient and would not significantly benefit the party making the threat. 
f. If the effectiveness s of the threat is in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat or what is threatened is otherwise a sue of power to illegitimate ends. 
2. Threat can be implied by the words exchanged or conduct 
D. What constitutes By the Other Party?
1. Other party must have substantially contributed to victim entering into contract.  
a. Doesn’t have to be the sole or only cause of assent to the contract.
E. What constitutes lack of “reasonable alternative”
1. Reasonable alternative=Other ways to avoid the threatening acts
2. If it’s unduly burdensome or there’s an undue risk, then there’s a lack of reasonable alternative. 
F. Third Party Inducement 
1. Rest.2d §175(2) 
a. Contracting party can’t be held accountable for actions of a third party, unless the contracting party had reason to know of the third party’s action 
b. Not voidable if the other party in good faith and without reason to know of the duress, gave value or relied materially on the transaction 
c. Big Bang Theory Hypo: Sheldon uses duress to get Leonard to sign his roommate contract. Pryia also uses duress to get Leonard to sign so then Leoanrd signs. Sheldon witnessed Pryia using duress to get Leonard to sign and did nothing. Since Sheldon knew, Pyria’s duress can be attributed to Sheldon if Leonard tries to declare contract void. 
· If Sheldon gave contract to Leonard and then gave him a day to sign and at night Pryia used duress o get Leonard to sign and Sheldon wasn’t there to see it, if he knows she used duress then that can still be attributed to him because he knew about it. 
G. Totem v Alyeska: P and D have a shipping contract. There were delays in shipping and D revokes the contract and says they will not pay. Some evidence that D was part of the cause of the delays in shipping. P wants to keep the contract because they owe money to other parties. They agree to settle. D agrees to pay $97,000 for the $260,000 they owe and to have P sign a release of claims. P wants to rescind this settlement in part due to duress. 
1. D had improper threat against P because they used threat of nonpayment to induce P to agree. 
2. P had no other reasonable alternatives since they owed other people money and needed to pay it soon (can’t sue to get full amount and then pay 3rd parties b/c that process will be lengthy and can end up bankrupt by that point) 
3. Totem was under economic duress because D caused the situation. 
4. Taking advantage is not necessarily economic duress, you need to be the cause. 
a. Ex: If you can’t pay rent and the landlord says that if you agree to be his assistant for 3 years he will no evict you—not economic duress b/c a landlord has a right to evict people that do not pay rent
H. Hypo: Reginald is elderly & illiterate lived with Gordan, nephew. R owns apartment building. Lot of units have not been rented for a year. Gordan says can sell to him for $500,000. Gordan says yes. That’s more then he needs to live for rest of life. But building worth $1mil. Is this voidable? 
1. No improper threat, there is not threat 
2. Old age is not incapacity unless other illness such as Alzheimer’s. Illiteracy is not mental illness so also not incapacity
3. Can say no reasonable alternative but to sell b.c if more and more units not rented than no money to live off of, but seems like no threat  
4. Undue influence example not so much duress. Wouldn’t expect a nephew you live with to act in t his way – look at §177 of restatements 
III. UNDUE INFLUENCE 
A. Elements 
1. Rest.2d §177(1)
a. Unfair persuasion of a party 
b. Who is under domination or
c. Who by virtue of the relation between them is justified in assuming that the person will not act against their welfare. 
2. §177(2): if party manifestation is induced by undue influence by the other party, the contract is voidable by the victim 
3.  §177(3): Third party inducement: If the party’s manifestation of assent is induced by a 3rd party, who is not a party to the transaction, the contract is voidable by the victim unless the other party in good faith & w/o reason to know of the undue influence either gives value or relies materially on the transaction.  
a. Contracting party can’t be held accountable for actions of a third party, unless the contracting party had reason to know of the third party’s action 
b. Not voidable if the other party in good faith and without reason to know of the undue influence, gave value or relied materially on the transaction
B. Odorizzi Factors (Evidence of Domination) Not all 7 factors need to be met
1. Discussion of transaction at unusual or inappropriate time 
2. Consummation of the transaction in an unusual place
3. Insistent demand that the business be finished at once
4. Extreme emphasis on consequences of delay
5. Use of multiple persuaders
6. Absence of advisors
7. Statements that there is no time to consult advisors
8. [emotion, sickness, age, illiteracy is considered, not official factor]
C. Special “Relation” 
1. Affective/vulnerable Relationship 
2. Relationship of Dependence 
3. Fiduciary or quasi-fiduciary relationship where one party has superior: 
a. Knowledge 
b. Experience 
c. Maturity 
d. Strength  
4. Classic example is familial relationship. Like an adult child using undue influence on an ailing parent. 
D. Odorizzi v Bloomfield School District: P is arrested for homosexual behavior. He was arrested and booked and awake for 40 hours plus interrogated. After he got home. Principal came to his apartment with other people and said that if he signs the resignation paperwork he will no suspend him and he will not make the arrest public. P signs and then the criminal charges are dropped but he is not reinstated in the school. 
1. This is not duress because there is no improper threat. Homosexuality was criminal at that time. Principal also has right (probably duty) to suspend a teacher who is arrested.
2. Principal is in position of power (special relationship) and had dominion over P, an employee. 
3. It was in his apartment which is consummation in an inappropriate place plus it was after his arrest so it is also an inappropriate time to discuss. 
4. There was an insistent demand that the business be finished – sign now or I will publish article 
5. Extreme emphasis on delay – if delay story will be published and then he wont be able to find teaching job.  
6. There were multiple persuaders there b/c D brought other people 
7. There was an absence of advisors and P had no time to consult. 
E. Moore v Moore (cited in odorizzi case): Husband dies. In law approaches her and convinced her to give estate to kids from prior marriage. 
1. Seems unfair – unfair persuasion 
2. No threat 
3. What kind of domination was there?  Circumstances or relationship? 
a. A lot of the Odorizzi factors present 
4. 2a) Unusual time and place right after funeral, multiple ppl the family, no advisors 
5. Some domination of her will 
6. 2b) relationship? Don’t know if should assume in laws would look out for her 
F. Wegar v Rocha (cited in odorizzi case): Insurance Agent spends 2 hours trying to persuade P to release the claim against their policy holder regarding an incident, P in physical pain and distressed in hospital. Left with late money. Agent didn’t threaten the victim but unfair persuasion b/c more experienced/knowledgeable on insurance claims  (but opposite side agent so presumption that you would trust them anyway). 
G. More of circumstantial domination – said he wouldn’t leave until signed, in the hospital inappropriate place, no lawyer or advisor to consult 
IV. UNCONSCIONABILITY 
A. Definition: Doctrine that terms in a contract are so extremely unjust and overwhelmingly one sided in favor of a party that has superior bargaining power that they are contrary to good conscious and the court steps in. 
B. Test: Need both substantive unconscionability and procedural unconscionability on a sliding scale.
1. Substantive unconscionability: 
a. Terms of the contract are so unfair. 
b. Excessively harsh or oppressive 
c. A bargain that no one in their right mind would enter 
d. It shocks the conscious  
e. Includes someone waiving their important (constituitional) rights. 
2. Procedural unconscionability
a. Relating to the Contract 
· Boilerplate terms most people don’t read 
· Important terms burred in fine print, or unfair surprise. 
· Legalese or difficult to understand 
· Adhesion contract (presented as take it or leave it) 
· Preprinted/standard form contract
b. Relating to the parties & bargaining process 
· Poor illiterate or unsophisticated party 
· No real opportunity or read/understand 
· Little or no leverage to bargain/negotiate 
· Irregularities/overreaching/naughtiness in bargaining process 
· Gross inequality in bargaining power    
C. Williams v Walker-Thomas Furniture: D went to poor area in DC and sold furniture to people under a rent to buy system. Made them sign contracts that if they default on one payment then company can repossess all of their items from the store (even if paid off) to recover the costs from defaulting). P has bought a lot of stuff from them and was a welfare recipient. P got an expensive stereo and defaulted on it although she had paid a bunch of other stuff and they repossessed the stereo and other pieces of furniture. 
1. P is poor unsophisticated with an elementary school education. D is a salesman. Gross inequity in bargaining power. (procedural)
2. She didn’t have a meaningful choice regarding it due to her level of education (procedural)
3. Terms were grossly unfair and hash. If you defaulted on one thing even if you had 10 other fully paid off items they could repossess your stuff any of the 10 paid off stuff too. (substantive)  
D. Higgins v Superior Court: Siblings appear on extreme makeover tv show. They are 21 years old and younger. Parents died within 2 months and church members took them in. Kids induced to sign arbitration clause where if they had claim needed to go to arbitration and D can choose if trial or arbitration. Kids then get kicked out of the house 
1. P arguing that arbitration clause specifically is unconscionable 
2. Separability Doctrine: clause in a contract is a separate contract. 
3. Ps are arguing that the arbitration clause is separate and therefore that is void b/c unconscionable. They are arguing this because if they say the whole contract is void due to unconscionability then they have to go to arbitration to determine if void or not. Here they can go to court re the clause to get it void and then go to trial for whole contract
4. A lot of procedural unconscionability b/c Ps are young, unsophisticated, parents recently died. Foster parents said read it quickly and they had no one watching out for them 
5. Some substantive, can say arbitration is relay unfair for young por people especially since only Ps need to go to arbitration not D
V. MISREPRESENATION 
A. Rule: R2d. §164: If a party’s manifestation of assent is (1) induced by either a (2) fraudulent or material (3) misrepresentation by the other party upon which the recipient is (4) justified in relying, the contract is voidable by the recipient 
1. Elements: 
a. Misrepresentation – start here b/c if no misrep then done w/ analysis
· Wrong information whether you knew or didn’t know it was wrong. 
b. Fraud or Material: the misrepresentation (wrong info) must be about something that was either fraudulent or material. 
· Fraud: Intentional misrepresentation. You intended to give someone information that you knew wasn’t true. This can be trivial info. 
· Material: Misrepresentation about something that is material to the agreement 
c. Justified: reliance needs to be reasonable. 
· The level of reasonableness is not very high. Courts tend to bend backward to save the gullible. 
B. Opinion v Fact 
1. R2d §168: Definition of Opinion (Double check this with slides & rule) 
a. Expresses only a belief, without certainty as to existence of fact OR 
b. Expresses a judgment as to quality, value, authenticity 
c. Opinion may constitute a representation if 
· Facts known to the opinion maker are not incompatible with his opinion. 
· Opinion maker knows facts sufficient to justify forming the opinion. 
2. R2d §169: Opinion is generally not sufficient for misrepresentation. Not justified in relying on an opinion unless: 
a. 1) There is a relation of trust and confidence 
· Ex: fiduciary (lawyer/client, doctor/patient) or teacher/student 
b. 2) Reasonably believe the person has a special skill, judgment, objectivity
c. Person is particularly susceptible to the type of misrepresentation involved. 
d. Having one of these categories is sufficient for opinion to be actionable 
e. Syester v Banta: Elderly woman duped into taking dance lessons. She was told by instructors that she was improving and could be a pro if she kept taking dance lessons, everyone knew she couldn’t be a pro (D argued this was opinion not misrep of fact). She was given many different levels of recognition in a short amount of time that takes years to actually achieve. There was wording in the instructor training guides about selling lessons to gullible clients. P sued and D persuaded her to drop the lawsuit. Instructor came to her and said he cared about her and convinced her into dropping the lawsuit. Court said misrepresentation (used diff rule). Instances of intentional misrep. 
· P is elderly and alone so may be more susceptible to this type of mis prep 
· Also a teacher student relationship so one of trust and confidence  
3. Statements of value are opinions 
a. Ex: Diamond ring is worth $10,000 – opinion because it is a statement of value. If appraiser said this value it is still an opinion but an opinion that has much more weight. 
4. Hypo: The diamond ring was purchased by the previous owner for $10,000 – fact, you can look at sales receipt and see this fact. 
C. Affirmative Misrepresentation 
1. Requires affirmative statement that is false or misleading 
2. Half-truths of misleading statements count.  
3. Misleading statements: If it is true but implies something different. Implications and reasonable inferences that could be drawn from that statement 
4. Includes literally false statement 
5. Categories of Affirmative Misrepresentation 
a. Fraudulent: Misrepresentation with knowledge of falsity. Misrep does not have to be about material fact if fraudulent 
b. Negligent: Misrepresentation was negligent (i.e. should have know it was false even though they didn’t know it was false). This is a material misstatement. 
c. Innocent: Misrepresentation but it was innocent. The person had know reason to know it was a false statement. Needs to be a material misstatement. 
6. Park 100 v Kartes: Ds part time owners of Kartes. Needed more office space. P rep. contacted D re office. Lease discussed, D handed over leasing negotiation to senior member of company. The lease was negotiated with senior member & signed without a personal guaranty (none ever mentioned). Night move in P rep found D and said there were leasing docs they needed to sign. D were running late en route to a wedding rehearsal & asked if could wait. P rep said no, sign now. D asked if their attorney approved it & P rep didn’t say anything. The doc was a personal guaranty & P didn’t know about it until years later. D sold their investment to Saffron Associates who failed to make rent payments. P sued D b/c of personal guaranty
a. Court said that fraud in execution. P is making an affirmative misrep. about the content of the document itself. Victim doesn’t even understand that assenting to a contract or understand assenting to a contract but thinks essential substantial terms of the contract are different 
D. Fraud in inducement: about the transaction itself. 
1. Ex: Whether or not the house actually did have certain pests. 
E. Fraud in exception: Where alleged misrep was not about some fact in the world (like if it had certain pests) but the nature of what is being signed. 
1. Parke 100 case: saying it is a lease agreement to get person to sign it but it isn’t actually just a lease agreement 
F. Concealment: 
1. Affirmative act that is misleading. 
2. Fraudulent 
a. An act intended to mislead 
b. Ex: Have a house you are selling with water damage and you place furniture over the damage to cover up the damage to buyers. 
3. Negligent: requires a duty to speak and no affirmative act 
4. Innocent
5. Omissions are not a nondisclosure if there is no duty. 
G. Nondisclosure 
1. A duty to disclose is when you are required to disclose even if you are not asked. 
2. Buyer beware (caveat emptor): Seller has no duty to disclose information to buyer because the buyer should do their own research. 
a. Laidlaw v Organ: Organ entered into contract to buy tobacco from Laidlaw & Co. At the formation Organ new that news broke over a lifting of an embargo with end of war, which heavily depressed the price. Seller didn’t know this but asked if Organ knew of a reason for the priced to change and Organ stayed quiet re embargo. The next day the price rose, Laidlaw repossessed the tobacco and Organ sued for breach of contract 
· Court said omissions are not problematic, only problematic when there is a duty. 
· The seller usually has more info and Organ did his due diligence as a buyer. Organ had no duty to disclose to the seller who normally has more info re the product than the buyer 
3. Doctrine of Duty to Disclose: 
a. Information of symmetry: where the facts are material and the seller is privy to the information and the buyer has less information, good faith requires the person with more information to disclose 
· Ex: The seller of a house where there were termites required by good faith to disclose there were termites.  
H. Stechshulte  v Jennings: P bought a home from D and then discovered water leaks. D knew about water leaks and had specialists look at it. D was told could remove all windows to find leak or do band aid fix, D chose band aid fix. D listed home for sale with his fiancé as the broker. In the contract there was a section asking about water damage and repairs and D answered no so he didn’t fill out the box requiring more details and things like work done invoice. Other sections that required seller to disclose material defects. In a later section asking about repairs alteration D wrote that several windows leaked after construction and correction was complete. There was a paragraph about buy reliance about waiving right to rely on representations of seller alone. 
1. Justifiable Reliance Element: Court said this was about not relying on any other representations seller made outside this form (like verbal representations). Reliance on info on the form is justified.
2. Affirmative misrep: when D said no to section 7 of form re water damage.   
3. Nondisclosure: D had duty to turn over the receipts re water damage repair and didn’t do so 
I. Hypo: A, seeking to induce B to make a contract to buy land, tells B that his title to the land has been upheld in a court decision. But A knows that it is on appeal and doesn’t tell B. B enters into contract 
1. It is literally true but an affirmative misrep because it is misleading  
J. Hypo: A tuned odometer back from 60,000 to 18,000 while selling a car. 
1. Concealment because it is an affirmative act intended to mislead
K. Hypo: A, seeking to induce B to make a contract to buy an apartment building, tells B that the apartments are rented at $200 a month. A knows that it was not approved by the local rent control authorities & without approval it is illegal. 
1. Affirmative misrepresentation b/c it is more of a half truth, A is getting checks for that much for rent each month but the legality is in question. So it is literally true but leaves a false impression. 
L. Hypo: In response to the question “have you had any problems with termites in this home?” Seller answers no even though he had to call pest control many time. 
1. Affirmative mis rep. 
2. Hypo: Is seller stays silent, then it is nondisclosure because there is a duty to disclose this info 
VI. PUBLIC POLICY DEFENSE 
A. R2d §178: (a) Unenforceable on grounds of public policy if the promise/contract term: 
1. Is unenforceable under legislation
2. Interest in enforcement is outweighed by public policy against enforcement of such terms. 
B. When is the public policy defense triggered?
1. Legislation makes K unenforceable on its face 
2. Legislation NOT making the contract unenforceable but,
a. makes underlying activity a CRIME: generally unenforceable (see §178 factors)
b. makes underlying activity ILLEGAL: possibly unenforceable (see §178 factors) 
3. No legislation on point, but court decides that K is contrary to public policy: generally unenforceable (see §178 factors)
C. Factors (Rest.2d §178)
1. Favoring Enforcement (of K)
a. Parties’ justified expectations
b. Avoiding forfeiture of enforcement denied
c. Public interest in favor of enforcement (including policy of freedom of K)
2. Opposing Enforcement (of K)
a. Strength of PP as manifested by legislation or judicial decisions
b. Likelihood that refusal to enforce will further that policy
c. Seriousness of any misconduct involved and the extent to which it was deliberate
d. Directness of the connection between that misconduct and the K
e. [whether enforcement would amount to inappropriate use of judicial process]
D. Non-compete Clauses: Only unreasonable non-compete clauses are contrary to public policy 
1. They are unreasonable if: 
a. The restraint is greater than needed to protect the promisee’s legitimate interest. 
b. The promisee’s need is outweighed by the hardship to the promisor and likely to injure the public 
E. Public policy re: Non-compete agreements (Rest.2d §188)
1. Evaluation of non-compete clauses (under §188)
a. Question
· (1) Whether restraint is such as to afford the party protection, but not to conflict with public policy (larger than called for to protect drafting party —> oppressive) 
b. Statute
· A promise to refrain from competition that imposes a restraint that is ANCILLARY to an otherwise valid transaction or relationship is unreasonably in restraint of trade if…
· (i) the restraint is greater than is needed to protect the promisee’s legitimate interest (scope: geography, time, subject matter), or…
· (ii) The promisee’s need is outweighed by the hardship to the promisor and the likely injury to the (balancing hardship to employee vs. employer’s interest)
c. Defining “Ancillary”
· A clause within a broader contract regarding employment (non-compete clause is ancillary)
· §188 does not apply where clause is the sole purpose of the contract (stand alone noncompete)
· Ex. of a non-ancillary covenant: agreement on price fixing 
d. Factors for (i) and (ii)
· Restraint “greater than needed”?
· Geographic
· Temporal 
· Subject-Matter
· Hardship to promisor & public? 
· Professions involved? 
· Covenant only furthers employer’s desire to stifle competition? 
· Is there some further, legitimate interest?
· Other public interests compromised?
· Furthering competition in the market place
· Importance/value of freedom of contract
· Significant interest in employment —> encourage people to pursue a vocation, pursue employment
e. Employer v. sale of business context 
· Non-compete in selling business is ok b/c if you compete then you undermine the value paid 
· Standard Not as strict as in employment contract 
2. Valley Medical v Farber: P was a partner at a medical practice and signed a non-compete clause. Issue was if the noncompete restricted area was enforceable. Restriction for working including not giving emergency medical care within 5 mi radius of any of their offices which ended up being 235 sp mi. Trial court said clause unreasonable, then appeals reserved and blue penciled part of clause so that P can give emergency care. 
a. Supreme court said that the noncompete clause is unenforceable using the §188 analysis. Supreme court said appeals remedy was wrong and that contract was unenforceable because more than needed to protect P interest. The radius is extreme, P built clientele & now they cant see their doctor, there is a need for P’s services as an HIV pulmonogist
b. Promisee’s needs outweigh the promisor’s and likely to injure the public. 
c. Also bad precedent for appeals to blue pencil b.c then employers will write more restrictive clauses since appeals will edit it. If choice between keeping clause or void then more likely to stay within realm of reason. 
F. Surrogacy
1. Traditional surrogacy is then the sperm of father is implanted into surrogate eggs and she carries child (so surrogate is the biological mom) 
2. Other kind is sperm or dad fertilize the egg of mom and the fertilized egg is implanted into surrogate (so surrogate is not the bio mom)
3. Courts do not may public policy so when deciding if enforceable or not they look at the state legislature to see if there are any pro or con legislation re surrogacy. If none then they are neutral. 
a. Also look to legislation on analogous topics 
b. And case law from other jurisdictions. 
4. In re baby:  Italian couple get surrogate for baby and they made a traditional surrogacy contract in TN. TN law says that bio parents in traditional surrogacy have some parental rights. TN has a neutral stance on surrogacy. Couple tries to terminate bio surrogate mom parental rights before the baby is born but contract didn’t follow statutory procedure to terminate parental rights (TB doesn’t allow termination before birth & you can’t contract around state law) therefore is not enforceable. 
a. Test to see if clause enforceable or not per public policy: 1) legislation provides that it is unenforceable or 2) interest in its enforcement is outweighed by public policy against enforcement of such terms
b. Here prong two of unenforceable clause b/c of prong 1, because of statute regarding termination of parental rights.  Prong 2 ok b.c TN neutral on issue. 
G. When public policy defense triggered? 
1. Legislation/public policy makes contract unenforceable on its face 
a. Generally unenforceable 
2. Legislation doesn’t make contract unenforceable but public interest against enforcement 
a. Court uses §178 factors to determine if unenforceable 
H. Factors favoring enforcement: 
1. Parties justified expectations 
2. Avoiding forfeiture if enforcement denied 
3. Public interest in favor of enforcement including policy of freedom to contract 
I. Factors opposing enforcement:
1. A strength of public policy as manifested by legislation or judicial decisions 
2. Likelihood that refusal to enforce will further that policy 
3. Seriousness of any misconduct involved and the extent to which it was deliberate 
4.  Directness of the connection between that misconduct & contract term 
VII. MISTAKE 
A. Generally 
1. Mistake must be about something in existence at time of contract formation (which interferes with the ability to voluntarily agree to the terms)  
2. Mutual v Unilateral mistake (R2d 152, 153) 
3. Cases often turn on express or implied assumption of risk & equitable balancing (R2d 154) 
a. Look for risk allocation in contract. Did the contract allocate risk to one party or is the court entitled to shift risk to one party. Start with this element.  
4. Distinguish mistake from negligence 
5. Common mistake isn’t definition of legal mistake. 
B. R2d §152 Mutual Mistake: Where a mistake of (1) both parties at the time a contract was made as to a (2) basic assumption on which the contract was made has a (3) material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party (4) unless he bears the risk of mistake 
C. R2d §154 Assumption of risk: A party bears the risk of mistake where:
1. (a) Risk is allocated to him by agreement of the parties (except express assumption of risk) 
2. (b) He is aware at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient (implied assumption of risk) OR 
3. (c) The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. (Court allocates risk of loss by looking equities of case)
4. (Matters if the person trying to get out of the contract assumed the risk)  
D. Mistake on value, future market predictions, depreciation, or other monetary predictions usually do not count as a basic assumption 
1. Lenawee City v Messerly: An apartment property was sold to the Pickles who then went to inspect the property after the sale and found illegal septic system. Barnes the former owner put in septic system and didn’t say anything when he sold it to Messerly who then sold it to Pickles, who wanted it as an investment property. After the sale the illegal septic tank was found & city found out. City sued Barnes, Messerly, and Pickles for injunction to stop using it as an apartment. Illegal septic tank couldn’t be fixed due to the sq feet regulations for septic tanks
a. Messerly says that the mistake was on value of land so not basic assumption. Pickles said mistake as to the nature of the land since he intended to use it as investment property
b. Court gives Barren cow case example where a calf (used for reproduction) that both parties thought was a barren cow (used for meat). Turns out it wasn’t a barren cow and calf is worth a lot more. Court said this mistake affects the nature of the kind of cow seller intended to sell and buyer intended to sell. 
c. There was a mistake about basic assumption by both parties (nature of land) which has material effect (Pickles wouldn’t have bought it if he knew). 
d. But, Pickled took it as is so he expressly assumed the risk. 
e. Hypo: If he can use it as an income property for storage then no mistake on basic assumption even though rental value is different. 
2. Nelson Estate case (note 5): Estate selling paintings and sold 2 for $60 but each worth $2mil. Court said no mistake b.c estate knew it would sell fine art and they didn’t get those appraised. 
E. Hypo: Pickles goes to see a place and signs contract to buy apartment. 5 days after contract and tenants tell him the law changed yesterday and can no longer be used as an income property. 
1. You can be mistaken on law like you can be mistaken on fact. 
2. But, there was no mistake at the time of formation. Mistakes after (even if shortly after) don’t count. 
F. Ordinary negligence is not enough to preclude you from mistake doctrine 
1. Hypo: Pickles worked in city sanitation and should have known, but didn’t, that the septic tank was illegal so he was negligent. 
a. Negligence cannot be used for implied assumption of risk. There was still a mistake and can proceed (except express AOR here)
b. If he was reckless, like he has inkling of a risk and proceeded anyway then you have implied assumption of risk 
G. R2d §153 Unilateral Mistake: Where a mistake of (1) one party at the time of the contract was made as to a (2) basic assumption on which he made the contract has a (3) material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if (4) he does not bear the risk of the mistake and 
1. (a) The effect of the mistake is such that enforcement of the contract would be unconscionable OR
2. The other party had reason to know of the mistake or his fault caused the mistake 
H. Unilateral mistake has more equitable factors for courts to consider 
I. DePrice v Starboard Cruise: P on a cruise and visits jewelry store on ship working on confinement with Fiore. P asked if they had a 15-20 carat diamond and they did. Store clerk sent email to Fiore for price and Fiore e-emailed back with the number of carats & price that was low. P showed wife & sister who were experts in gemology and said not a good idea to buy it since should be worth at least $2mil. P buys it and turned out email price was per carat not for while diamond. Fiore rescind, gives P back money and P sues for expectation damages.   
1. Analyzed through Restatement rule. Element 2 Basic assumption is an issue here since value is not a basic assumption  
2. The mistake was that Fiore gave price per carat to store clerk who thought it was price per diamond and told P that price. 
3. Basic assumption is that mistake in the quote itself, quote was per carat and P though quote was for whole diamond.
4. It did have a material effect since great difference in prince and there was no assumption of risk (P did consult experts and proceeded but he wasn’t the one trying to rescind) 
5. P’s only harm is that he expected to buy a diamond worth over 2 million for a little over $200k. 
6. No unconscionable defense for store here since negotiating at arms length but court can take that into account under §153.  
7. Under FL rule court said no breach by ship.
J. Hypo: J is a farmer who found an odd stone in his field. He went to town jeweler Smith who said he didn’t know what it was but might be a ruby and that he would pay $200 for it. Turns out the stone is a diamond worth $3k. J brought action to recover stone and at trial proven that Smith didn’t know it was diamond at sale.
1. [image: :::Screen Shot 2017-05-05 at 4.47.47 PM.png]This is a mutual mistake about basic assumption since thought it was a ruby and it’s a diamond, but Smith said not sure. There was a material effect – price difference. AOR – implied because jeweler said he didn’t know what the stone was and though it might be a ruby. So there was a conscious awareness by both parties that the stone might not be a ruby. 


VIII. IMPOSSIBILITY, IMPRACTIBILITY & FRUSTRATION 
A. Impossibility is the old rule 
1. If impossible to perform because of 3rd party or other impossibility that is not your fault then you have an excuse 
2. Ex: You contract to have Picasso to paint a painting and then he dies. Contract cannot be enforced because Picaso is a unique person who is now dead. 
3. Ex: You contract to repair an elevator in a building but then the building is burned down. Your performance is excused since you can’t perform
B. Impracticability is the modern rule
1. There is a valid contract, but one party’s enforceable obligation is excluded for reasons of fairness. 
2. UCC §2-615 Excused by Failure of Presupposed Conditions
a. Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance. 
· Delay in delivery or non-delivery is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made
3. R2d §261: Where after a contract is made, a party’s performance is (1) made impracticable (2) without his fault by the occurrence of an event (3) the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged (4) unless the language or the circumstances indicate the contrary.  
4. UCC §2-615 is more limited than R2d §261. R2d §261 is common law and fill gap left by UCC §2-615. 
5. Pay attention to the contractual obligations of the party claiming the defense, those obligation may not be adversely affected by supervening event 
6. Supervening event need not be unforeseeable, but it cannot be the fault of the party claiming relief. 
a. Ex: situations where something might be foreseeable but parties didn’t address it because it is too remote or not worth the trouble to deal with in agreement, but it would be a real unfairness to make one party assume all the risk of that one defense. 
7. Mere increase in performing is not enough for impracticability defense 
8. Waddt v Rigglemen: Contract for the sale of lane and D needed 2 releases. D couldn’t get a release in a timely manner and said their obligation shouldn’t be enforced because taking longer to get release. 
a. Lower court excused D under impossibility doctrine.
b. Appellate court said that they didn’t do enough to try to perform. They could have gotten release a month later. There was a delay because their own attorney delayed so not severely impractical. Court said sine D hired an attorney who delayed (supervening event) which caused D to not be able to get release in time, their performance is not excusable b.c it was their hire. 
c. They are in breach of contract and not impracticable 
d. If agreement is to deliver land unencumbered then assumption that can be done trough deeds and trusts. 
9. Hypo: You contract to supply grocery store with milk but then your farm was a blight. Your performance is not impracticable because you can go to the next farm over to buy milk to supply grocery store with. (If next farm was 300 miles away then you have stronger argument for impracticability defense).  
10. Hypo: In Waddy, trustee’s bank was taken over by rogue bank employee that wouldn’t give him the release, then no fault of either party. 
11. Look at note 3 on page 739 b/c courts all over the place w/ conclusions.
C. Frustration 
1. R2d §265: Where after a contract is made, (1) a party’s principal purpose is substantially frustrated (2) w/o his fault by the occurrence of an event (3) the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render that performance are discharged (4) unless the language or the circumstances indicate the contrary. 
2. Purpose of the contract needs to be communicated to the other party so that they know it is the purpose of the contract in order to have frustration of purpose defense. 
3. Frustration of purpose cannot be the fault of the party claiming the defense in both §261 (impracticability) & §265 since they both say w/o fault 
4. Mel Frank Tool v DiChem: D leasing storage unit from P & lease says no unlawful use. Change in law so D failed city inspection. D told P they are moving out early in breach of lease b/c frustration of purpose since can not longer store hazardous materials. No impracticability since there performance was paying rent and they could still pay, instead claiming they can no longer take advantage of benefit from lease. 
a. Supervening event is the change in the law 
b. Element 1 re principal purpose is substantially frustrated is the issue. 
c. Court cites case where new ordinance & D made claim since cant store metal iron, etc there is frustration. Court said not frustration b/c other serviceable use. 
· Another cites case where landlord rented out apartment to D and knew reason for rental was so D would have a good view of coronation (ads to this effect) and when that was cancelled there was frustration of purpose. 
d. Here, Court says D can store other stuff so no frustration. D didn’t prove nature of his storage and % of hazardous v non-hazardous & D has burden to prove frustration. 
5. Hypo: A contracts with B to carry B's goods on his ship to a designated foreign port. A civil war then unexpectedly breaks out in that country and the rebels announce that they will try to sink all vessels bound for that port.
a. Supervening event is the break out of the war and no one’s fault 
b. Risk of civil war was not allocated so the party who has the duty bear the risk 
c. If contract is delivering to me then you can go to the other port and then by land to where A is. Mere inconvenience is not enough if another way to get goods to the party 
d. Risk usually begins with the party whose duty it is to perform, but if unfair then can be excused 
6. Hypo: A contracts with B to print an advertisement in a souvenir program of an international yacht race, which has been scheduled by a yacht club, for a price of $10,000. The yacht club cancels the race because of the outbreak of war. A has already printed the programs, but B refuses to pay the $10,000.
a. Frustration of purpose defense B is trying to use. Its not that B cant pay its that the purpose of the printing is no longer the supervening even is the outbreak of war leading to the cancellation of the race 
b. Basic assumption of both parities that race wouldn’t be cancelled 
c. B’s principal purpose frustrated and seems to have no allocation of risk 
d. (But A may have restitution for some of the costs, but B still has the frustration of purpose defense) 
7. Hypo: Example #3: A contracts to carry a cargo of B's wheat from Texas to Iran. The contract does not specify the route, but it is well known that all ships to from the U.S. to go through the Suez Canal, a distance of 10,000 miles. A month later, and several days after the ship has left TX, the Suez Canal is closed by an outbreak of hostilities, only route to Iran is the longer 13,000 mile around the Cape of Good Hope. A refuses to complete the voyage unless B pays additional compensation.
a. Impracticability claim. Here the element most of issue is made impracticable  b/c there is another route although 3,000 miles 
b. Are the 3,000 additional miles impracticable? No will be bigger burden and more expensive but not severely impracticable. (difference if this route would make all wheat rot and be unusable 
c. When they made contract they assumed no civil war which is fair assumption to make 
IX. STATUTE OF FRAUDS (SOF)
A. General Rule R2d §110: Subject to some exception, a (valid) oral contract that falls within the statute is unenforceable unless it is evidenced by a written memo signed by the party against whom enforcement is sought. 
1. Applied only to contractual promises  
B. Does it fall within SOF? 
1. Interest in land (sale/purchase, mortgage, option relating to land interest), 
2. Suretyship contracts (by executors/admin to answer debt or decedent.) 
a. Debtor has original contract with creditor and then Surety has contract with debtor to pay if they fail to pay. 
b. Only includes contracts of if suretyship promises to pay debt only if debtor fails to pay (need to exhaust other options)   
c. Land interest is diff than 1 yr period. 
d. Lease agreement is diff than land interest in which case doesn’t fall under SOF unless abut 2 yrs 
e. Easements tend to fall in statute but if a (unlikely) 6 mo. Easement then likely doesn’t  fall under SOF  
3. Ks upon consideration of marriage (prenup, 3rd party promise like to give property) 
4. R2d §130: Where any promise in a K cannot be performed within a year from the time the K was made, all promises are within the SOF.
5. Test what is logically possible
a. Hypo: Agreement that Erie will be research assistant for 13 mo. More than 1yr so within SOF. If only oral K than not enforceable 
b. Hypo: RA until you graduate. If it is logically (theoretically) possible to perform in one year then not within SOF
c. Hypo: RA for rest of natural born life. Possible to die within one year so performance can be done within the year.  
C. 3 basic Questions: 
1. Does the contract “fall within” the statute? 
a. Need to determine that there is a contract before asking this. 
b. Once you determine that is a contract that falls within the statute of frauds then you move on to prong 2. 
2. Is so, is the writing sufficient? (writing is evidence) And
3. If not, does exception apply?
D. Sufficient Writings 
1. Contracts falling within the SOF must be evidenced by a written memo that is signed by the party against whom enforcement is sought 
2. In a tangible medium so voice recording on tape recorder, email, text, etc. 
a. Signing audio? Purpose is an intent to authenticate so if something similar like announce yourself as saying this is prof. Aragaki speaking that is likely enough to authenticate 
3. If written contract is lost of destroyed, there is still a contract but it is the evidence of the contract that is missing. 
4. R2d §131: Unless additional requirements are prescribed by the particular statute, a contract within the SOF is enforceable if evidenced by 
a. Writing that is signed on behalf of party charged 
· Email satisfies the writing aspect 
b. Which Must 
· Identify parties 
· Reasonably identify subject matter of the contract 
· Essential terms of the underperformed promises 
· Price, subject matter etc. 
· Sufficient to indicate contract has been made 
· Insufficient if still in negotiation phase. 
5. R2d §133 Memorandum not made as such (form) 
a. Except in the case of a writing evidencing a contract upon consideration of marriage, the statute may be satisfied by a signed writing not made as a memo of a contract. 
6. R2d §134 Signature: the signature of the memo may be any symbol made or adopted within an intention, actual, or apparent, to authenticate the writing as that of the signer 
a.  The idea is you are owning the contract 
b. Ex in note 6: Court said that an artist signing in crayon may be sufficient 
c. Hypo: Clicking the “I Agree” button online – Maybe. If you have to type out something then stronger indicator of intending to authenticate and show more of the purpose. But even just clicking the button shows some intention of authenticating so likely enough to meet prima facie case. 
d. Some courts allow pre-marked signature and some say that is not enough. 
e. Email satisfies as writing but the auto signature line on an email is even worse that pre-marked signature since it is done automatically whenever you send it. 
f. Can also be a memo with heading of “from the desk of” (can argue both ways) and signature from your secretary on your behalf. 
E. If SOF, then do any exceptions apply? 
1. Full performance: Once a party fully performs, you can’t use SOF saying not in writing as a defense. If one party tenders performance and the other party receives it w/o complaint then there is good evidence that, that is what the parties agreed to. 
a. Ex: Oral agreement for A to employed B for 5 years. B works for 5 years but only paid for 4. (It is fair b.c A didn’t complain or try to stop him form working) 
· A cant used the SOF defense b/c B fully performed
2. Justifiable reliance: R2d §139 eliminates the SOF defense & creates an enforceable contract. 
a. Elements: 
· Promise 
· Promisor should reasonably expect to induce action or forbearance
· Actually induces the action of forbearance   
· Enforceable not withstanding the SoF if injustice can be avoided only by enforcement of the promise 
· [remedy granted for breach is limited as justice so requires. 
b. Distinguish from promissory estoppel.
c. Alaska Dem. Party v. Rice
· Issue Did the lower court err in its awards to Plaintiff on the promissory estoppel and misrepresentation claims?
· Facts: P had to move, relied on promise to her detriment 
d. Exception to SOF that enforces something that would otherwise be unenforceable.  
3. Promissory estoppel: 
a. Same elements as justified reliance & both re oral agreements 
b. Promissory estoppel is used to enforce a promise in the absence of a contract when a party relied on that promise
c. Justifiable reliance is sued to make a contract that is invalid under the SOF, valid
4. Preponderance of evidence: Impose a higher burden of proof on parties seeking to enforce §139 exception 
F. Rule: SOF can be satisfied over several documents that can be connected together with oral testimony, as long as the writings themselves are clearly about the same transaction 
1.  Crabtree v Elizabeth Arden Sales Corp: P & D enter into 2 yr oral employment contract, which includes a base salary of $20k and increased in 6 months and other timed increases. Writings include a note from the secretary on the back of a telephone order form that has main terms of oral agreement and said by miss Arden. Then there was a payroll change card by Mr. Johns and it is initial but it doesn’t say how long the employment if for. Then later on P didn’t receive the other salary increase and Arden didn’t approve the payroll change card. 
a. No single writing was enough to satisfy the SOF 
b. The memo note on the back of the phone form did not look like a K but it did contain basic terms and says it was on her behalf but court says it is an unsigned memo. 
c. The payroll card was initialed so that can be enough of an intention to authenticate. 
d. Court said that all these docs with the oral testimony filling gin the gap is enough to satisfy the SOF
G. [image: Macintosh HD:Users:user:Desktop:Screen Shot 2015-10-19 at 1.31.25 PM.png]
H. SOF Under the UCC 
1. UCC §2-201(1): Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quality of goods shown in such writing. 
a. Comment 1: Don’t need to state all material terms or accurately state them, but if the quantity of a term is no accurate, you are bound by the quantity in the writing (if lower). 
b. Hypo: During a phone call N agrees to sell D 200 bottles of wine. N types up a note on her letterhead that says she promises to sell D 100 bottles at $25 each. This is sufficient under the SOF but only as to the 100 bottles. So if N doesn’t sell the 100 bottles to him he can only sue as to the 100 bottles. But signature may be an issue since not signed but on letterhead 
· BUT if she accidently wrote 300 bottles, then cannot enforce beyond the oral agreement 
· [image: ]What if N sends him the 100 bottles and D doesn’t pay, can she sue for payment? Issue is that the action is being brought against D and he didn’t sign the written memo. 
c. 
2. UCC 2-201(2): 
a. Between merchants 
b. Within a reasonable time a writing in confirmation of the contract and 
c. Sufficient against the sender is received and the 
d. Party receiving it has reason to know its contents it satisfies the [writing] requirement…against such party unless 
e. Written notice of objection to its contents is given within 10 days after it is received 
· If not in 10 days then no objection so long as that other party has reason to know about it (like letter saying confirm convo from today and no message failure. So likely other party received it but boils down if jury believes they received it or not) 
· Of if went into junk mail or no subject heading re content so other side may say I didn’t have reason to know. 
3. UCC 2-201(3): A contract does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable…(c) with respect to goods [1] for which payment had been made and accepted OR [2] which have been and accepted. 
4. Partial Performance: Common law only has full performance. UCC says sometimes sale of goods is divisible bull (long term contract for goods on fairly regular basis), to extent divisible components on long term contract and some performed by a party then too late by either party to bring up SOF (so in this case don’t need to wait for full performance since sometimes they are for decades). 
a. Requirement of receipt and acceptance of either payment or goods is important 
b. Since if one part if full performed (like a shipment performed in monthly shipments for 10 yrs) 
5. Buffaloe v Hart: Oral agreement for the sale of Tobacco barns to Buffaloe. B agrees to pay $20k in $5k annual installments and B then plans on selling to a 3rd party. B gives payment for purchase to the seller. Seller then decides to back out on the agreement (to sell to someone who wants to pay triple) and returns the un-cashed check. 
a. Issue is if the check for partial payment is sufficient for the writing requirement under the SOF. 
b. Partial Performance? D argues that the check was a rental check not for the barn and that the check was torn up. Jury decided that D did not accept the payment
c. This falls under the SOF in the UCC since over $500 in goods, but the check was not signed by D only by P. So didn’t meet SOF requirements 
d. Court said that it is still enforceable under theory of past performance. 
CONTRACT INTERPREATION & CONSTUCTION 
I. INTERPREATION
A. Two concepts/ actions merged 
1. Interpretation 
a. Process by which court gives meaning to contractual language when the parties attach materially different meanings to to that language. 
2. Construction 
a. Judicial role in determining the legal effect of that language 
B. Basic Schools of thought of K interpretation 
1. Subjective Approach
a. Just look at what both parties actually knew (subjectively intended). 
b. Doesn’t impose a “reasonable” meaning 
c. No “meeting of the minds”
d. Raffles v Michelhaus: Parties agree on offer to ship cotton to the UK with the SS Malabar. One party has in mind ship shipping in Oct. and the other had in mind the one leaving in Dec. Court says no contract b.c  not meeting of the minds 
2. Objective Approach
a. Determine based on what a reasonable person would understand when reading the K
a. (Doesn’t matter what parties meant individually) 
b. (Avoids issues of assessing subjective consciousness) 
c. Potentially problematic result: court may interpret in way neither party intended
3. Modified Objective Approach (rule to follow for class) 
a. Generally
a. Look at the fault of parties 
b. If A and B attached same subjective meaning, apply that meaning
c. If A and B attached different meanings, meaning attached by A will control if: 
· A did not know any different meaning
· A did not have reason to know any different meaning
· (Generally: attach meaning of innocent party)
b. Rest.2d §201 
a. Where parties attached same meaning:
· Interpreted in accordance with that meaning
b. Where parties attached different meaning:
· If subjectively different meanings attached by A and B, the meaning attached by A will control if
· A did not know of any different meaning attached by B, AND B knew of the meaning attached by A OR
· A did not have reason to know of any different meaning attached by B, AND B had reason to know of the meaning attached by A 
· This is close to objective model of interpretation but doesn’t let court give meaning not purposed by either party (no reasonable person meaning)
c. Joynes v Adams: P & Brown where in lease of property and annual rent increased that were suspended. Lots were subdivided and agreement that if they were developed no rent increase but if not developed then need to pay rent increase (rent escalation clause). By the deadline some lots had building and the rest had water and sewer lines. Issue as to what developed means/ 
a. P says need building on it is developed and D says making land prepared for so you can build is developed. 
b. Appellate court takes modified approach under R2d §201 and says D had reason to know of P meaning and P had no reason to know of D meaning. 
C. [bookmark: _GoBack]Maxims of Interpretation (determining what terms mean) 
1.  R2d §202: 
a. Interpret K as a whole, read terms in context of larger purpose 
b. Words should be given ordinary common sense meaning 
c. Technical terms given their technical meaning 
d. Interpret terms consistent with other terms and with context 
2. R2d §203 (a)(c)(d): 
a. In case of conflict
a. Prefer specific terms over general language 
b. Prefer separately negotiated terms over standardized terms 
b. Edjusdem generis: if general & specific, the general terms will only include things that are specific to the specific terms. 
a. Ex: If you sell a farm together with cattle hogs and other animals. Cattle and hogs are specific terms and other animals is generic. So other animals included on that farm 
c. Favor interpretations that 
a. 2 extent that 2 plausible meanings that could be applied we prefer the following below: 
b. Make contract terms effective vs. ineffective
c. Make contract reasonable vs. unreasonable 
i. Faigalment case re word chicken: unreasonable to think D would lose money on contract 
d. Make contract lawful vs. unlawful 
e. Clear vs. unclear 
f. Hypo: Commercial lease agreement for tenant to carry out bookmaking business on the premise. Does bookmaking refer to printing books or laying bets (which is illegal)? It means printing book b/c we give legal definition not illegal one
3. Maxims of Interpretation – Misc. 
a. Expressio unis ext exclusio alterius: if specific terms are listed suggest only those specific terms are meant and everything not said is meant to be excluded. (things mentioned are excluded) 
a. Ex: If you only mention cattle and hogs then you are implicitly excluding all other animals 
b. Prefer handwritten provisions over typed provisions (more immediate, closer to the meaning) 
c. Prefer words over figures- like number written out on check over #
d. Contra proferentem 
a. When one party has drafted or selected ambiguous language, the meaning is preferred that favors the other party. 
b. Should be used as a last resort when no more direct guide is applicable 
c. However not always last resort: Ex: insurance policies are examples of standard form K that are fertile ground for application of this rule 
4. Hierarchy of Evidence Used to Interpret Contracts (↓order)
a. Express terms/plain language of contract
b. Express terms/plain language from negotiation history (e.g. prior drafts meetings) 
c. Course of performance 
d. Course of prior dealing
e. Usage of trade  
f. From R2d §203(b) and UCC 2-208(2) which both list these
5. Maxims only apply when interpreting actual language of agreement
D. Hypo: Example lease agreement said due promptly after the 1st of month. Tenant always pain rent somewhere between 1 and 5 days after the first of the month and the landlord always accepted rent check and never said a word 
1. Course of performance evidence. So important how we interpret the word promptly 
E. Hypo: Car insurance policy excludes damages caused by wear and tear. Car damaged in accident due to mechanical failure of break. The claim is not excluded b.c not ordinary wear and tear.  
F. Hypo: A lease agreement signed by Tenant and landlord provides that hamster shall be kept on leashes” then pgs later it provides no dogs, cats, or other animals may not be on the property. 
1. Hamster not included w/ other animals, b/c there is a specific provision that implies we can have hamsters & we prefer specific over generic 
G. Hypo: A lease agreement signed by Tenant and Landlords provides that no hamsters, ferrets dogs, cats or other mammals may enter the premises. Does that include humans? 
1. Ejusdem Generis maxim where it is of the same kind so not humans 
H. Hypo: Form employment contract between a receptionist and law firm provides that all sectaries, mailroom staff, and paralegals may take 2 sick’s lady per year. Is receptionist included? 
1. Expressio unis – all others excluded 
I. UCC §1-105: if ordinary in that trade or place than that interpretation will prevail
J. Frailment v BNS: Dispute over what chickens mean. P says that they meant by checks re younger for boiling. D had broader interpretation of chickens incl. fowler and stewing. Term important b/c if we accept P interpretation D is in breach for not sending all young chickens. 
1. In this trade, chickens mean young chicken (more expensive). But D says it is new to trade & it needs to be so widely know to impudent him
2. Most trade in Germany ad in Germany chicken means all chickens. 
3. Two types of weights in contract smaller & larger. In smaller size only young chickens come in that. Court says look at apple size. If diff sizes doesn’t mean they all have to be same species to fulfill. We prefer specific terms too. 
4. D said USDA def of chickens is grade A incl. other kinds. Express terms is the gov. inspected so we interpret that in terms of the entire contract context so infer this def. 
5. D says that P accepted second shipment which incl. older & younger, so implied course of performance on this contract so acquiescence to the agreement. But court says more about repeated conduct/performance 
6. Market price is 35¢ per young chicken and contract is 33¢ so that is unreasonable that D would lose out on money, reasonable to make some profit. 
7. P had burden to prove his interpretation & not met. 
II. PAROL EVIDENCE
A. When parties to K have mutually agreed to incorporate (INTEGRATE) a final version of entire agreement in writing, neither party will be permitted to contradict or supplement written agreement with “extrinsic” evidence of prior agreements/negotiation 
1. Basically, fact finder shouldn’t hear evidence of terms that were allegedly agreed to but aren’t reflected in the writing
2. If agreement is not intended to be final, still can’t be contradicted, but may be supplemented with extrinsic evidence 
3. If it is not integrated then no SOF analysis 
B. PE Rule: A rule about the admissibility of evidence 
1. Applies only if there is a writing 
2. Applies only to prior/contemporaneous (said before writing) 
a. Prior not included in final writing is barred 
b. If oral contemporaneous it is barred
a. Exception: writing contemporaneous even if contradictory can be introduced 
C. Operates to exclude evidence 
D. Is writing integrated? 
1. Williston Approach (Four Corners): writing is the best evidence of what parties intended
a. Minority Rule: Look only at K language to determine if K integrated. 
b. Merger clause = sufficient but not necessary to prove integration
a. Ex: contract clause this is clause constitutes entire agreement and supersedes all prior or contemporaneous understandings.   
b. Issue: A contract is stamped draft but it contains a merger clause, merger clause usually = integration. Would still likely be deemed a draft since looking within the 4 corners, it is stamped draft. 
2. Corbin Approach (Majority Rule): Lets you look outside 4 corners 
a. Can look at parol evidence/extrinsic evidence to determine if K is integrated 
b. Existence of merger clause = probative but not conclusive integration 
E. R2d §209: 
1. (1) an integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement. 
2. (2) integration = question for the court 
3. (3) where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression. 
a. “Unless other evidence…final expression”: only applied to Corbin jurisdiction. Corbin approach which is the general approach of restatement 
F. R2d §210: Completely & Partially Integrated Agreement 
1. Complete integrated agreement is an integrated agreement adopted by the parties as complete and exclusive (+full) state of the terms of the agreement 
2. (2) A partially integrated agreement is an integrated agreements other than a complete agreement   
G. R2d §215: Contradiction of Integrated Terms 
1. Except as stated in the preceding section, where there is a binding agreement, either complete or partially integrated evidence of [1] prior contemporaneous agreements or negotiation is not admissible evidence to [2] contradict a term of the writing. 
a. Only for prior agreements since after you have a contract, you can modify it and introduce subsequent evidence of modifications to the contract. Anything before could just be negotiation not final
H. R2d §216 Consistent Additional Terms: 
1. (1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.  
a. Distinction between if subject of PE trying to introduce is fully integrated or partially integrated only really matters when trying to introduce PE of consistent additional terms. 
2. (2) An agreement is not completely integrated [is partially integrated] if the writing omits a consistent additional agreed term which is 
a. Agreed to for separate consideration 
b. Such a term as in circumstances might naturally be omitted from the writing  
a. You wouldn’t expect the writing to encompass that issue. It is separate enough or collateral enough to the subject matter of the writing that you expect it to be part of a different agreement. 
b. Issue in Thompson v Libby is trying to introduce warranty term. If parties really agreed to it you expect that to be provision in sales contract. So strong evidence that omitted to exclude. 
c. Thomson Hypo re fur pelt is example of something that would be naturally omitted 
d. Things that would naturally be in contract 
I. R2d §214, 217: Exceptions 
1. Agreements and negotiations prior to contemporaneous with the writing are admissible to establish 
a. Whether there is integration 
a. If a writing looks more like a draft than it is not integrated b/c not a final expression 
b. Ex: notes or stamped draft 
b. Whether it is complete/full or partial integration 
c. Meaning of writing 
d. Defenses (contrary to PP, fraud misrep, mistake etc. 
e. Collateral agreement  
f. Mic. 
g. In both Willistonian & Corbin prior oral PE can be introduced to establish voidable defenses (fraud, mistake, etc)
J. PE applies equally to form contracts in this class (like contract on back of receipt)
K. Thomson v Libby: Contract to purchase logs and there is nothing about a warranty in written contract. P not happy with quality and P wants to introduce evidence that D orally promised logs meet certain quality. Issue is does PE rule block this from being entered into evidence. 
1. Trying to introduce oral evidence but not evidence that contradicts the contract  
2. P trying to say warranty is collateral (i.e partially integrated) to the K. In order to be collateral to the K, it must be distinct form the subject of which the writing takes place.  But court says that a warranty is encompassed in the ale agreement 
3. Related to expressio unis maxim, specific terms are include and all others are excluded. 
4. b/c no warranty mentioned in sale agreement, there is no warranty & full integration. 
L. Only fully or partially integrated with respect to what we want to introduce. 
M. Hypo: In Thomson, what if buyer wanted to introduce evidence that in addition to timber the seller would sell some fur pelts. Not in the writing.
1. It would be a consistent additional term, so need to see if integrated or partially as to fur pelt agreement. 
2. Seems like 2 very different things. You wouldn’t expect a agreement for the sale of timber to include fur pelts 
3. Partially integrated b.c sale of timber doesn’t naturally encompass sale of fur pelt. This is collateral. 
N. Look at subject matter or PE. In Thomson v Libby is warranty 
1. So is a warranty for the sale of goods be naturally omitted form the sale of logs? No, would be included. If PE was insurance for delivery or warranty for fur pelts, then naturally omitted in sale of timber contract. 
O. Hypo: If in addition to selling the lumber for an additional price seller would mill lumber into nice 2 by 4 planks. What if final written agreement just says sale of timber does not discuss obligation of milling and the price includes timber and milling. Price is bound up into prince in the writing. 
1.  If you can prove that then the milling was agreement to by separate consideration. 
2. Good argument re partially integration as to obligation to mill since proof that separate consideration for milling since you are paying an additional price for the milling 
P. Hypo: A & B, make integrated agreement A promises to sell and B agree to buy large quantity of rifles. Can you introduce parole evidence that B buying for illegal purpose? Yes b.c. using it to prove one party using to commit a crime not and maybe deem contract voidable but not as to the actual agreement terms 
1. Can also use evidence that the buyer was tricked into buying per fraud or mistake b.c. that would make it void 
Q. Hypo: G leased an apartment to E for term 5/1/04 to 4/30/05 at $750 a month payable in advance of the 1st day every month. At the time lease signed E received this salary on the tenth month and couldn’t pay until the 10th. G replied that is ok. When G got no rent on June 2 F sued E for rent. E wants to introduce the convo. 
1. PE doesn’t allow it since it is contemporaneous (at same time of signing) & it contradicts the final agreement 
2. If they made this agreement several months after signing the lease, then can introduce evidence since it is a modification of the agreement 
R. Can introduce parol evidence to show a clerical error in the K. 
S. If contemporaneous evidence does not fall under the PE rule (not fully integrated) then if is not excluded
T. Taylor v State Farm: RE a car accident and P sues D for not settling case sooner/settling case in excess of policy limits in bad faith. Did trial court err is admitting PE. Does the contract (release of claims) allow bad faith claims? Is language ambiguous in abstract way or is ambiguity not necessary. If it is ambiguous then you can have PE 
1. Willistonian approach of objectively ambiguous then you can have PE
2. Corbin approach – can introduce PE to see if ambiguous or not (court used this approach) 
3. P says the release language “all contractual rights” only refers to related claims like UIM and not things like bad faith. D says not ambiguous it says all. 
4. Court says that bad faith is a tort claim (not contractual right). UIM claim is only $15k & the bad faith claim is $2.5 mil (the excess verdict)
5. If not fully integrated than consistent additional term that can be entered
U. Analysis: 
1. Need to determine if in writing or not. If in writing determine if it actually gives evidence of the final agreement of the parties (Corbin approach, mention Willistonian approach).
2. Then go through rules to determine if integrated under the rules to determine if fully integrated or partially. 
3. Then any contradictions or consistent terms. Allow consistent? 
4. Then do any exceptions apply? 
III. IMPLIED TERMS AND GOOD FAITH & FAIR DEALING
A. Implied in fact 
1. Court finds to be “implicit” in parties’ words or conduct even though not literally expressed
B. Implied-by-law
1. Term that court does not find in parties’ agreement, even as broadly viewed, but that court holds SHOULD be implied
a. Implied though statute, common law, called for by circumstances of the case
C. Recitals (Formal statement in a legal document)
1. Don’t have operative force, but can help interpret K purpose behind K (can help determine purpose of ambiguous terms)
2. On top of contract where is says “Whereas,” 
D. [image: ]UCC 2-306 (2): [1] a lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes [2] unless otherwise agreed an [3] obligation by the seller to use best efforts to supply the foods and by the buyer to use best efforts to promote their sale 
1. Note 3: if an estimate of output or requirements is incl. in the agreement, no quantity unreasonably disproportionate to it may be tendered or demanded. Any min or max set by agreement shows a clear limit. An estimate is considered a center around which parties intend variation so occur.  
E. Wood v Lucy Lady Duff: Pre UCC 2-306.  P had exclusive rights to endorse things under D name and to sell of license and D gets some of the profit from that. P sues D for breach of contract since D put endorsement on some fabrics that he didn’t authorized & withheld those profits. 
1. D says this is an illusory promise since P is not bound by anything. D also says that P not doing anything to get endorsement. 
2. Can duty to make reasonable efforts be applied to contract? Not expressly written into contract
3. This is common law not UCC b/ joint venture contract not sale of goods
4. Court looked at the entirety of the contract and it implied some duty to drum up some business. This is not looking at what they subjectively agreed to but what can be implied. It is a gap filler since parties aren’t perfect and don’t think of all possible issues. 
5. Court looked at compensation scheme – P only gets paid if is gives endorsement. Exclusive dealing so D at P mercy. P would account to D monthly all profits received (implies doing the work) 
6. Implied reasonable efforts in contract 
F. UCC §2-309(3): Termination of a contract by one party [1] except on the happening of an agreed event requires that [2] reasonable notification be received by the other party and [3] an agreement dispensing with notification is invalid if its operation would be unconscionable 
1. Applicable to any types of sale of good contract 
G. Leibel v Raynor Manufacturing Co: Contract where P is exclusive dealer distributor with D. Contract didn’t incl. length of time and D terminated relationship. P says that D needed to give reasonable notice. Trail court said UCC doesn’t apply because distributor agreement and D says even if UCC need actual notice not reasonable. 
1. Look to nature/purpose of agreement. UCC applies because distributor re selling goods. P traveling salesmen and gets commission for sales. 
2. If P cut off out of nowhere then disadvantage to P. Court says reasonable notice period implied.
3. Hypo: What if contract said it will continue until P sold 1mil. Garage doors, can D cut off before then? No need to reach 1 mil.  
IV. IMPLIED COVENANT OF GOOD FAITH 
A. Covenant of good faith is essentially a matter of contract construction. 
1. Terms/conditions/restrictions implied in order to prevent bad faith performance of the contract 
2. Bad faith performance then amounts to breach 
B. R2d §205: every contract imposes upon each party a duty of good faith and fair dealing 
C. UCC §1-203: Every contract or duty within this act imposes and obligation of good faith in its performance or enforcement 
D. UCC §1-201(20): Good faith means honesty in fact and the observance of reasonable commercial standard of fair dealing in trade. 
E. UCC §2-103(1)(b): Good faith in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in trade.  
F. Court coming in and rescuing the parties from a gap that their agreement doesn’t address the issue
G. Sceidenberg v Summit Bank: P&Ds have corps and have agreement to sell stock and P enter into employment contract with D incl. salary, bonuses & working together to get most out of joint venture. P abruptly terminated and P says in bad faith since they never intended to fulfill contract and just using him to get stock benefit. Court says yes, implied covenant of good faith here. 
1. Factors to Consider:
a. Relative bargaining power
b. Reasonable purpose for which contract was made 
c. Existence of bad faith
d. Whether conduct violates community standards of decency, fairness, or reasonableness
2. Limitations: May not override express terms of contract. Mere unjust/unfair results is not enough. 
H. Bad faith or pre-textual exercise of (otherwise valid) contractual right. 
1. Using literal terms that allow you to do something to further a different purpose (bad faith, red flags that violation implied covenant of good faith)  
I. Good faith & fair dealings applies to call contracts
J. Distinguish between implied in law terms & implied in fact terms 
K. Implying a term as a matter of law does not equal adding/imposing  a new term (at least in theory) 
BREACH & UNJUST ENRICHMENT 
I. EXPRESS CONDITIONS 
A. Distinguish between conditions & promises. 
1. Condition= event that we are uncertain has occurred or will occur 
a. Failure of the condition is not a breach 
b. Language needs to make it clear that it is a condition. (i.e. words like if or unless) 
c. They have a binary structure. If X then Y, if no X then Z. 
d. Need to strictly comply with express condition
2. Promise= undertaking to do or not do something 
a. Failure to perform the promise is a breach 
B. Distinguish between express conditions (requires strict compliance) v constructive conditions (requires only substantial compliance) 
C. Exceptions to express conditions 
1. Estoppel/Waiver 
a. One party acted inconsistent enforcing on it. So if you acted inconsistent and the other party relied to it. 
· Like one party acted in a way where it seemed like they weren’t going to strictly enforce the express condition and the other party relied on fact that they thought express condition wouldn’t be strictly enforced 
b. Explicit or implicit agreement to situation that waives the other party’s compliance 
2. Disproportionate Forfeiture 
a. R2d §229: to the extent the nonoccurrence will cause forfeiture the court may excuse the nonoccurrence of that condition, unless that condition was a material part of the agreed exchange. 
b.  If it would cause unusual hardship would be inclined to see it as forfeiture. 
c. Giving something up entirely. Like giving up a whole bunch of $.
· Ex: You put a large deposit down and you cant get it back
d. Decrease in market value is not forfeiture  
3. Bad faith: a party seeking to defeat the condition cannot do so in bad faith.
a. Ex: Condition to get zoning permit for a contract and then you make no efforts at all to get permit. 
b.  Can’t interfere with P trying to meet the condition.  
D. enXco v Northern States Power: P&D entered into 2 contracts. 1st re engineering procurement & other was construction agreement. 
1. Needed to develop land for the project & had 29 months for the long stop date to pass (date condition must be met)
2. Permit not filed for 2 yrs and there was a 1 yr wait once filed. 
3. If 1st agreement not completed then any party would terminate he 2nd 
4. D terminated it since P didn’t permit in tie. P says failure excused under impracticability & condition would expose forfeiture. 
5. P waited too long to file and then snowstorm delayed hearing occurred. Court said condition so no breach and D able to terminate. No forfeiture since P can retain asset and turbines that is worth millions. 
E. Hypo: Susie & Bill Broker enter into a contract pursuant to which Bill is to get a commission if Bill can find a buyer and if the buyer and Susie enter into a contract for the sale of Vineyard. The terms of the contract between Susie and Bill also states when the commission is to be paid: namely, when title to vineyard passes to the buyer. Through Bill's efforts, a buyer, Roberta, is found. Susie & Roberta enter into a contract for the sale of the vineyard. Before title passes, Susie Seller breaches the contract with Roberta and refuses to convey title. 
1. Bill satisfied the condition and there is an obligation to pay now
II. BREACH & CONSTRUCTIVE CONDITIIONS 
A. R2d §237 Effect of Other Party’s Duties of a Failure to Render performance
1. It’s a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material by the other party to render such performance at an earlier time. 
B. Constructive (Implied in Law  Rest.2d §237)
1. Conditions that must be fulfilled prior to the rendering of future performance 
2. Conditions not actually intended by the parties, but that the law implies  substantial performance satisfies
a. Cant hold the performance if the act by the other party isn’t material 
· Ex. Putting granite tops instead of marble. 
· There was still substantial performance of the constructive condition. 
b. If one party fails to act, the other party is excused 
· Ex: A promises to sell horse to B in exchange for 10k. 
· If A doesn’t bring horse, B doesn’t pay
C. Material Breach: If A does not even substantially perform, constructive condition to B’s performance is not satisfied (see R2d 237). Therefore:
1. B need not perform – he can suspend his performance temporarily AND 
2. B party may sue for breach 
D. R2d §241: Factors for Determining if a Breach is Material (or minor)
1. The extent to which injured party will be deprived of the benefit which he reasonably expected 
a. 
2. The extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived. 
3. The extent to which the party failing to perform or to offer to perform will cure his failure, taking into account of all the circumstances including any reasonable assurances. 
4. The extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith & fair dealing 
E. R2d §242: Circumstances determining when a remaining duties are discharged 
1. In determining the time after a party’s uncured material failure to render or offer performance discharges the other party’s remaining duties to render performance under the rules sated in §237 & §238, consider following: 
a. Those stated in §241
b. The extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements 
c. The extent to which the agreement provides for performance without delay but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the circumstances including the language of the agreement, indicate that performance or an offer to perform by that day is important  
F. Total Breach: 
1. R2d 243: a material breach followed by repudiation gives you a total breach and the non breaching party performance is discharged. 
2. Material breach and at least one R2d 242 factor is satisfied 
3. B is completely discharged from performing 
4. B may sue for breach 
G. Need to determine if a material breach and then wait a while until its clear they party wont perform and then there is a total breach 
H. Substantive Performance Doctrine: If A substantially performs, constructive condition to B’s performance is satisfied. Therefore: 
1. B must perform 
2. But B can still sue for the minor breach caused by substantial (i.e. not full) performance  
I. [image: :::Screen Shot 2017-03-30 at 2.22.29 PM.png]
J. Jacob Youngs v Kent: P & D had agreement for P to build a country home with pipes from specific manufacturer. P substantially performed, but some of the pipes were the same quality & market value but diff manufacturer. Architect wanted the pipes ripped out but that would be too costly. P sues for unpaid balance on the work done. 
1. Are pipes materially different? If they are, then P breached. If they aren’t then P substantially performed. 
2. Need to determine if express or constructive condition(promise) (express need complete performance & is constructive then substantial performance suffices) 
3. Court said P breached but not material breach & they substantially performed D needs to pay. 
4. If there was some sentimental value & discussed in the recitals that would be material 
5. Of if clause that said “this will constitute material breach  
6. P may argue that not toal breach but a material breach that P cures since it got the money 
K. Sackett v Spinler: D enters into contract with P for sale of newspaper shares. Price was $85k in installments expect for the last $59k. P didn’t come up with money and D said if they don’t pay then D not going trough with the transaction. Then later on P says they have the money but D says no I don’t trust you. P breached but is suing D. 
1. P said they substantially performed but more than half left to pay 
2. Court said P total breached by looking at following factors: paper value when down while waiting for P, no real alternative for D to get compensated, P keeps saying will pay but not paying 
L. Hypo: H enters into engineering employment contract with city where he agrees to work for 3 years for $19k with 2 provisions one that he will keep his supervisor informed of whereabouts and attending meetings. City fired him for material breach saying rarely told his supervisor of meeting and didn’t attend meetings
1. H did breach 
2. But doesn’t seem like an express condition that if not performed will not pay at all. 
3. Constructive condition since a promise
4. H wasn’t given time to cure his breach (could have been suspended or on admin leave) 
5. Argument that this is a minor breach since engineer does so much more than report to supervisor and attend meetings. 
6. More like substantial performance 
REPUDIATION 
I. ANTICIPATORY REPUDIATION 
A. Adequate Assurances 
1. UCC 2-609: (4) After receipt of a [1] justified demand, failure to provide, [2] within a reasonable time not exceeding 30 days such assurance of due performance as is [3] adequate under the circumstances of the particular case is a repudiation of the contract  
2. R2d §250 Repudiation: A repudiation is 
a. (a) A statement by the obligator to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach under §243 or
b. (b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform such a breach 
· this is for future total breach 
· if someone tells you in crystal clear terms they are repudiating, they are done, not performing then you should be able to discharge. 
3. R2d 251: Adequate Assurances
a. (1) Where [1] reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the oblige a claim for damages for total breach under §243, the oblige may [2] demand adequate assurance of due performance and [3] may if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance. 
b. (2) The oblige may treat as a repudiation the obligor’s failure to provide [1] within a reasonable time such [2] assurance of due performance as is adequate in the circumstances of the particular case 
4. R2d §253: Where obligor repudiated a duty before he has committed a breach by nonperforming and before he has repudiated alone gives rise to a claim for damages of total breach. 
a. Courts require a clear manifestation of intent 
5. R2d §256 Retraction: The effect of a statement as constituting a repudiation under §250 or the basis for a repudiation under §251 is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he [1] materially changes his position in reliance on the repudiation or [2] indicated to the other party that he considers the repudiation to be final
6. UCC 2-610 Anticipatory Repudiation: When a party repudiates the contract with respect to performance not yet due t	he loss of which will substantially impair the value of the contract to the other, the aggrieved party may
a. For commercial reasonable time await performance by repudiating party 
b. Resort to any remedy for breach even though he has notified the repudiating party that he would be await the latter’s performance and has urged retraction and 
c. In either case suspended his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods 
5. UCC 2-611: 
a. (1) until the repudiated party’s next performance is due he can retract his repudiation unless the aggregated party since repudiating [1] cancelled or materially changed his position  or [2] otherwise indicated that he considers the repudiation 
· Retraction may be any method which clearly indicates to the aggrieved party that the repudiating party intends to perform
· [image: ] Can be retracted at any time until the injured party expressly considers it a repudiation and rely to their detriment (detrimental reliance) 

6. Truman v Schupf: Contract for real estate sale. P suing got specific performance. Sale of $160k with closing date & contingent on zoning permit. It became clear that they could get permit and offered $145k. D said no and then P said ok to original contract price. 
a. Contract says that in the event permit denied, voidable if buyer elects to void the contract & buyer shall receive a refund of earnest money paid.  
b. D saying this is an anticipatory repudiation b.c they said no to the agreement and that was considered repudiating. 
7. Hornell Brewing v Spry: P is AZ Ice tea owner and D is distributor for CA. D not living up to promise re payments and a check bounded. P asks for credit line and then D delaying in paying. Makes P feel uncertain. D says need to pay within 14 days of invoice with credit line up to $300k (adequate assurances). Then D pays and right away orders more much more $300k in products. P also heard that no staff at warehouse and D running a sham. P send letter asking for confirmation of $1.5 mil credit facility & personal guarantee or irrevocable letter on credit.
a. D says not nec already gave assurance 
b. Court said change in circumstances & new large order gave P another reason to have grounds of insecurity so P was justified in asking for another adequate assurance. 
c. If P not entitled to another assurance then D can ignore it & P can’t suspend but if P is entitled and D ignores then P can suspend 
8. Hypo: Judy agreed in writing to work for N for 3 years as superintendent of N’s manufacturing establishment and to devote herself entirely to the business, giving it her whole time, attention and skill. Judy worked and was paid for 12 months when through no fault of her own or N’s she was arrested & imprisoned. N desperately sought new superintendent b.c is not business will grind to a halt. One month later J returned 
a.  Need to see if total breach b.c then N discharged (§241) 
b. Worked for over a year and only missed 1 month so seems minor but extent of injured party deprived benefit – N desperately seeking new person b/c operations would grind to a halt. Seems unlikely that breach would be cured since J was in jail. J left in good faith b/c not voluntary. 
9. Hypo: Company contract to do remodeling for building for T. Contract says complete in 10 months. Price is $500k and $50k monthly payments. Midway through T fails to make a $50k payment and doesn’t return calls. 
a. Seems minor breach since only 10%. P can still sue for this breach. 
b. Need to determine if material b/c if material can suspend P performance. Like if you cant financially continue w/o that payment. If project broken up into milestones can have a material breach of that milestone halfway through it. 
10. Hypo: A & B enter contract to buy land with delivery of deed and payment on 7/30. A tells B on 5/1 he will not perform 
a. Repudiation b/c clear manifestation of intent to repudiate 
b. If A says “I am not sure that I can” no repudiation b/c unclear
c. A tells C will not perform & C tells B. No repudiation b/c not to B, but B can bring up ground of insecurity. 
d. A sells land to C and says nothing to B – repudiation through act 
e. A tells B wont delivery until 7/31 – one day late not repudiation (maybe if it was way later) 
V. UNJUST ENRICHMENT 
A. Rule: Occurs where A confers an economic benefit to B under circumstances in which it would be unjust for B to retain the benefit without paying for it (B was unjustly enriched) 
1. Circumstances in which unjust enrichment are 
a. Benefit not forced/no officious intermeddling 
· If neighbor gives you fertilizer b/c of your lawn it is officious intermeddling but if a week later you keep it then can be implied in fact contract and you need to pay for it
b. Benefit accepted with knowledge of receiving party 
· See R 1st of Restitution §116 & §117
c. Person rendering service of value expects compensation 
B. §116 Danger to Health/Life: A person who has supplied things or services to another, although acting w.o other’s knowledge or consent us entitled to restitution therefore from the other if 
1. he acted unofficously with the intent to charge therefore and 
2. the things or services were necessary to prevent the other from suffering seriously bodily harm or pairi and 
3. the person supplying them has no reason to know that the other would not consent to receiving them if mentally competent 
4. it was impossible for the other to give consent or because of extreme youth or mental impairment the other’s consent is immaterial 
a. if you just sit there an do nothing while someone renders medical service then consent implied 
C. There is a presumption that strangers are doing things for compensation and not to be a good Samaritan. 
D. §117 Danger to Property: has preserved things belonging to another from damage or destruction, without other’s knowledge/consent, is entitled to restitution IF
1. was in lawful possession or custody of the things OR if he lawfully took possession thereof, and services/expenses were not made necessary by his breach and 
2. it was reasonably necessary that the services should be rendered or the expenditures incurred before it was possible to communicate with owner by reasonable means and
3. he had no reason to believe owner did not desire him to act and
4. he intended to charge for such services or to retain the things as his own if identity of owner were not discovered and
5. things have been accepted by the owner
E. Remedy: restitution – payment of compensation or return of property to compensate for the other party’s unjust enrichment 
1. Rational is Parties’ interactions deemed to create an implied in law contract = quasi contract = constructive contract
2. Fs
3. [image: ] 
F. Credit Bureau Enters. V Pelo: D was hospitalized after threatening to hurt himself. Refused to sign doc regarding responsibility for bill, eventually signed. D refused to pay. Court says that D got a benefit from the hospital treating him and he needs to pay. 
G. Commerce P’ship v Equity Contractor: P is a subcontractor hired by general contractor that was in agreement with D. D paid gen contractor who went bankrupt w/o paying P. However, D gave paymens to gen contractor and other subcontractors which totaled more than contract price. P can recover since build on D land which is a benefit conferred if it exhausted all options against gen contractor (it did) and D (through prior payments to gen contractor and sub contractor) didn’t pay for this enrichment. 
REMEDIES 
I. Court can refuse to enforce either the entire contract, or clauses in the contract or part of a clause 
II. Refuse of limit certain remedies would normally be entitled to 
III. Re-write unconscionable clauses so as to avoid unconscionable results (‘reformation”/blue pencil”) – not done much 
IV. Types of Remedies 
A. Money Damages
(1) Direct: flow directly from the breach
a. expectation damages (compensates breaking promises)
b. reliance damages (compensates detrimental reliance)
(2) Indirect: flow from events surrounding the breach
a. Consequential damages
b. Incidental damages
c. Nominal damages
B. Restitution
(1) compensates unjust enrichment due to conferral of benefits
C. Injunctive/Equitable Relief
(1) Specific Performance
V. EXPECTATION DAMAGES 
A. Damages: Non-breaching party is entitled to remedy for losses that are directly flowing from the breach 
B. Expectation damages seeks to put the non breaching party in the same position they would have been in had there been no breach
(1) Difference between what was EXPECTED and the ACTUAL cost
a. Additional Damages may be awarded
· Incidental Damages
· Consequential Damages
C. Incidental Damages: as a result of breach, in order to avoid losses, you take action that costs more money, but was needed to correct breach
(1) applied to mitigate cost of breach 
D. Consequential Damages: wouldn’t have been liable for if not for the breach 
(1) Damages that don’t flow directly form the contract, but from events related to the breach
(2) Ex: Hadley v Baxendale 
a. (Broken crank shaft, taken by courier, delayed, creates cost for mill because they don’t have use of their crank shaft) 
b. Failure to repair/deliver in timely fashion has caused other damages
c. But court said that D didn’t know this delay would halt operations. It wasn’t foreseeable that they would have no other mills and this wasn’t communicated to them. 
(3) Ex of Consequential damages
a. Lost profits/opportunity & damage to person/property
E. Calculating Expectation Damages What is necessary to put party back where they expected to be?
(1) Delta of two points in time
a. Value Before - Value After = Expectation Damages
(2) Farnsworth Formula
a. Loss in Value
· expected - actual value
b. + Other Loss
· incidental damages + consequential Damages
c. - Costs & Losses avoided
· costs avoided by P by not having to perform (including costs avoided thru mitigation, salvage, etc)
F. Crabbys v Hamilton: RE the sale of restaurant hat fell though. P had to keep it, so still has the item of value. In property if contract falls and P keeps land then P gets expected contract price minus the fair market value of the land that was sold. So D have to give P difference of contract price and the fair market value. 
(1) F formula: 290,000 – 0 (no actual value gotten). No other costs we know of. Then we subtract cost/loss avoided which is $235,000 the fair market value of the land P kept.
G. Handicapped Bd v Lukaszewski: Employment contract and D wants to get out of it for job closer to school but P said no. Then D goes to dr and dr says high blood pressure because of job so D resigns. D looks for another school therapist and can only find one person who is more qualified than D so need to pay her more. Schools sues D for difference in salary and court said ok because school expected to pay D salary for D qualification and instead had to pay another person more money for more qualifications 
(1) Can’t purposely hire someone more qualified to get more damages, need to make reasonable efforts to mitigate which D did 
VI. LIMITATIONS 
A. Limitations on what losses can be recovered: Loss must…
1. … be within contemplation of parties, at time of K formation (Hadley v Baxendale)
(a) Foreseeable 
(1) Reasonable for party to have been aware of the potential for this loss? OR
(b) Specifically communicated to breaching party
(1) Even if unreasonable for them to know, were the circumstances communicated to the breaching party (“If we don’t get this crankshaft back soon, our business will be at a standstill and will lose lots of money”)
2. … flow directly from breach (Hadley v Baxendale)
(a) Loss was ACTUALLY CAUSED by breach of contract (Causation)
(1) Otherwise it is collateral/outside the scope of injury
3. Hadley: Consequential damage was loss in profits but this was a special circumstance that was not directly from the breach & D didn’t know about them/wasn’t forseeable
4. … be estimated with reasonable certainty (Florafax v GTE)
(a) Damages are not recoverable for loss beyond an amount that evidence can establish within REASONABLE CERTAINTY
(1) Based on…
(i) ordinary course of events
(ii) result of special circumstances, beyond ordinary course of events, that the party in breach had reason to know
(b) Lost profit must be estimable with reasonable certainty
(1) Can’t be speculative
(2) Certainty need not be ABSOLUTE (Some uncertainty is acceptable)
5. Florafax: Florafax had call center agreement with D and D knew that P had agreement with Bellerose and call center use was part of that agreement. P lost contract with Bellerose b/c of breach. P & Bellerose had 60 day termination & D tried to use that saying that they cant get damages past 60 days because of clause but court said that D cant terminate within 60 days  they have 2 yr contract and P & Bellerose wanted long term relationship. Jury gave reward to Florafax (but less than what P claiming. 
B. Other Limitations on Losses that can be Recovered
1. Damages for lost profits on a given contract may not put non-breaching party in better position than they would have been in absent breach (Florafax)
2. No double compensation for same basic injury - Duplicative Recovery 
(a) Can’t recover for both:
(1) Loss in value of business
(2) Loss in profits
3. R2d §351: 
(a) (1) Damages are not recoverable for the loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made. 
(b) (2) Loss may be foreseeable as a probable result of a breach because it follows from the breach. 
(1) In the ordinary course of events (general damages) 
(2) As a result of special circumstances beyond the ordinary course of events, that the party in breach had reason to know.  
4. R2d Contracts §352: Damages are not recoverable for loss beyond an amount that evidence permits to be established with reasonable certainty. 
(a) Can’t be speculative but some uncertainty is ok. 
5. Considerations of Justice - §351(3)
(a) IF court concludes JUSTICE SO REQUIRES, in order to avoid disproportionate compensation: Court may limit damages for foreseeable loss by:
(1) excluding recovery for loss of profits, by 
(2) allowing recovery only for loss incurred in reliance, 
(3) or otherwise 
(b) (Serves as a limitation in cases where there is an extreme disproportion between contract value and damages claimed, like if D cant provide light bulbs that P neds and instead of buying light bulb for 50¢ more  for market price bulb P can’t run business b/c of delay and claiming thousands in damages.)
C. Mitigation
1. Requirement to Mitigate
(a) General Rule:
(1) π may not recover for those injurious consequences of ∆’s breach that the π herself could by reasonable action have avoided
(i) π can’t pile up damages  Duty to Mitigate Damages
(2) Upon notice of breach (repudiation) must not aggravate damages
(i) Applies to both Sales contracts and Services contracts
2. Reasonable Mitigation 
(1) Standard for Mitigation expects: must make reasonable effort to mitigate
(b) Restatement 350
(1) Must mitigate UNLESS: mitigation would incur undue risk, burden, or humiliation
(i) This would be UNREASONABLE
(2) Reasonable but UNSUCCESSFUL EFFORTS
(i) sufficient  can recover for losses
(c) Suitable Alternatives
(1) Comparable?
(2) In employment context:
(i) Not liking job is not excuse to not mitigate
1. But lower pay/more/different responsibilities IS an excuse to not mitigate (b/c it usually has a negative resume effect
(ii) Failure to pick ultimate alternative (2 part time jobs instead of one full-time job) does not invalidate attempts to mitigate  sufficient to show a reasonable effort at mitigation
(iii) Just look for good faith effort to find alterative in employment context 
(3) Person claiming other party didn’t take suitable alternatives has burden to prove it. 
(4) If there was a suitable job available and 
(5) Mannes v Collin: Breach in employment contract and P can’t work b/c of non-compete clause in large area so P doesn’t even bother finding a job. D say that P didn’t make reasonable efforts to mitigate and b/c of P wide skills there are other jobs in diff industry that are comparable but D doesn’t say what jobs or that P would have gotten it if P tried. D had burden to prove availability of comparable employment 
(6) Reduction: P has no duty to take unsuitable job but if they do take unsuitable job then that amount gets reduced from recovery 
(7) If there is a suitable job but you take then unsuitable job then your reduction is based off what a reasonable person would do (they would take suitable job so that salary is reduced) 
A. Rockingham Cty v Luten: contract with city to build bridge but city had total breach so D was discharged from its duty to perform but D kept building anyway. Court said D has duty o not affirmatively pile up the damages. Once there was a total breach D should have stop building. Can’t make the situation worse. 
(1) If you make the damages worse than that is discounted from your recovery
(2) No unjust enrichment claim b/c P officiously intermeddling  
B. If you sit idly by when you could have taken reasonable efforts to mitigate then still get reduction in recovery
C. Hypo: Selling bushels and can sell to 5 people. 
(1) Enter into agreement with 5 ppl to buy one. Then 5th breaches so you enter into agreement with 6th to buy it – no damages because they are fully mitigated by the 6th person who buys it. 
(2) Enter into agreement with 2 people to buy one each. Then 2nd person breaches and then a 3rd person comes to buy. This is not mitigated  b/c P would have taken the 3rd person anyway since still had open spots left. 
a. Loss in volume situation where P would have taken next person even if D didn’t breach 
b. Something counts as mitigation only if P wouldn’t have done it in absence of breach. 
VII. RELAINCE & RESTITUTION 
A. Reliance Damages (Out of pocket expenses)
1. Recovers out of pocket expenses
(a) Not recovering the EXPECTED PROFIT, but WHAT WAS SPENT/LOST
2. Puts party back in position they were in before contract was formed
(a) (Unlike Expectation damages: expected gain vs actually gained)
3. Includes Lost Opportunities and Preparation Costs
(a) BUT, not losses incurred before contract formation (like not time spent traveling during negotiation b/c contract not formed then)
4. USEFUL WHEN:
(a) Can’t determine what the profit would have been (Expectation damages are too remote to calculate)
5. Limitation
(a) damages are reduced by any lost profit on contract
(b) damages must be foreseeable (general limitation on damages)
a. Were the damages within the contemplation of both parties 
6. Calculation
(a) Reliance measure: 
a. Any out of pocket expenses after K formed (performance or prep)
b. Plus lost opportunities as a result of reliance 
c. MINUS the loss avoided (mitigation)
(b) (Comparison to Expectation Damages)
(c) Hypo: Expect to pay 5.5k for 6k chest but destroyed in delivery so now worth 2.5k 
a. Expectation damages is pain 5.5k and expected 6k but instead got 2.5k chest. So 6k minus 2.5k is 3.5k in expectation damages. 
b. Reliance is she spent 5.5. and got 2.5k chest so 5.5k minus 2.5k = 3k
A. (compare reliance to expectation damages by using expected net & not Fawnsworth)
B. Wartzman v Hightower: Case re contract with W to help sell shares of stock to help H cover costs for a NYE production event. After sales started W said they were not in compliance with securities law and needed extra $15k to correct mistake.  
(1) Reasoning 
a. DIRECT vs INDIRECT Reliance Damages
· Direct: Whatever Hightower actually paid Wartzman, out of pocket
1. (Paid Wartzman, on the contract, for their services)
· Indirect: what Hightower paid in out-
1. (Money spent, on reliance that Wartzman had performed, in pursuit of the project. While not DIRECTLY RESULTING FROM the breach, it was because of the breach that the expenditure became a loss (couldn’t continue with the NYE event))
b. Reliance vs Expectation Damages
· Expectation Damages: would be lost profits
1. They aren’t looking for lost profits this would be too speculative, hard to measure
· Reliance Damages
1. Only seeking the out of pocket expenses in pursuit of the project
· Mitigation? W says they would have just paid 15k for new atty to fix mistake, or put investment under escrow – Court said this isn’t reasonable and would be substantial burden
c. Foreseeability
· Wartzman argues: damages were not within those contemplated by both parties
· Court response: this was the entire purpose of Hightower’s contract with Wartzman  to sell stock to generate capital for NYE stunt. Wartzman SHOULD HAVE KNOWN
d. Wartzman: how do we know venture would be a success?
· Court Response: that’s the purpose of Reliance Damages  They aren’t seeking expectation damages because they can’t calculate what their success would
B. If you have losing contract and your reliance damages come out as negative, then you don’t get reliance damages 
C. BUT, if you have a losing contract and end up losing even more than you expected to lose, then D has to pay you expectation damages to get you to where you expected to be if fully performed (which is still a loss but less of a loss) 
V. Restitution
A. Calculation 
1. Quantum Meruit: recovery for reasonable value of services rendered by a party OR increasing the value of the service
2. Quantum Valubat: market price of goods supplied OR increasing the value of the good MINUS any reimbursed costs
B. Limitations 
1. Rest.2d §373(2)
(a) Can recover, after breach or repudiation, in restitution any benefit conferred on other party, whether part performance or reliance 
(b) NO RESTITUTION IF
a. other has fully performed and only remaining performance is for you to pay 
b. Only damages available: Expectation damages
2. Restitution only on TOTAL BREACH
(a) if minor breach, try to complete the contract
3. Recovery not reduced by any expected loss on contract which would have been incurred, anyway, by complete performance 
(a) Can recover, despite lack of profit 
4. Restitution OR Breach
(a) Where plaintiff has option, must choose between Breach (damages resulting from breach) and Restitution  Allowing this would be double compensation
5. Intentionally (officiously) providing something different from what contract calls for, can’t be recovered in restitution
C. Effect of Defenses/Contraction Formation on Restitution: (R2d §375-377)
1. Fact that contract is void, voidable, unenforceable  (by the SOF) does not affect individuals right to restitution (unless the Stature provides otherwise or its purpose would be frustrated by allowing restitution) (§375)
2. any defenses that apply (lack of capacity, mistake, misrepresentation, duress, undue influence, abuse of fiduciary relation) does not eliminate entitlement to restitution (§376)
3. impracticability, frustration of purpose, non-occurrence does not eliminate entitlement to restitution (§377)
D. Restitution for Breaching Party 
1. Old rule: breaching party can’t recover 
(a) Lancelloti v Thomas: Contract purchase a lunchonette business and run it/rent area to run it. D put down $25k down payment and began running it but then changed his mind and breached so P took possession of lunchonette business again. D wanted to get down payment back and lower court said no then reversed and appeals said breaching party entitled to restitution so remand for that. 
2. Modern Rule: Breaching party entitled to restitution 
3. R2d §374: Subject to the rule in subsection (2) if a party refuses to perform on the ground that his remaining duties have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he caused by his own breach. 
(a) Comment B: breaching party cannot recover more than the aproportion of the contract price. 
4. Forcing plaintiff to return benefit gained (after having paid their damages resulting from breach) would allow them to get “double compensation”  paid for breach AND got to keep benefit conferred 
5. Limitations:
(a)  If breaching party can measure benefit in two ways (both quantum meruit AND quantum valubat) that party can only recover in the lesser value 
a. Non-breaching party can get the higher of the 2. 
(b) Where it is possible to portion one piece of the contract than that piece performed that is the limit the breaching party can claim in restitution. 
E. Coastal Steel v Algernon Blair: Construction contract and general contractor breached after sub contractor completed 28% of work spending $37k on work done. W/o breach looks like losing contract. 
1. Rule: reliance damages undiminished by any loss you would have incurred by complete performance 
2. Can assert broth restitution & unjust enrichment (but can’t double count in damages. Assert both b/c unjust easier to prove. 
3. In reliance you take out losses so if you get neg. number no recovery, in restitution you don’t take out losses
F. Full performance exception: R2d §373
1. (1) Subject to the rule stated in (2) on a breach of nonperformance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance of reliance. 
2. (2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains for other than payment of a definite sum of money for that performance 
VI. SPECIFIC PERFROMANCE 
A. Specific Performance is a remedy only be applied in exceptional circumstances 
1. Courts prefer money damages as a remedy 
B. Analysis – When to Apply Specific Performance 
1. Inadequacy of remedy at law 
(a) Difficulty Assessing Damages 
a. Money damages may be incalculable/exact sum is too speculative. Better to require specific performance instead of gauging expectation damages 
(b) Bankrupt D
a. If defendant can’t pay expectation damages, but is still able to perform, the action can be commanded under specific performance 
(c) Is specific performance the better solution? 
(d) Performance is unique/irreplaceable/invaluable 
a. UCC 2-716(1): Buyer’s Right to Specific Performance 
· Specific performance may be decreed where the goods are unique or in other proper circumstnaces 
b. Usually in context of real estate since no 2 parcels are the same 
c. Picasso painting or heirlooms 
2. Practical Considerations
(a) Difficulty of Supervision
a. If something requires too much supervision (by the court), it is not a good candidate for specific performance
b. Do cost benefit analysis (does one far outweigh the other?)
· What is the cost of supervision
· What is the benefit of supervision
(b) Further negotiation/agreements required
a. Are further negotiations needed? Would negotiation be necessary to determine what Specific Performance is due to the party? What it be difficult to get the parties to agree on the details of contract/action to be performed?
3. Equitable Considerations
(a) Rest.2d §364 - Considerations
a. Specific performance or an injunction will be refused if such relief would be unfair because… 
· the contract was induced by mistake or by unfair practices
· the relief would cause unreasonable hardship or loss to the party in breach or to third persons, or
· the exchange is grossly inadequate or the terms of the contract are otherwise unfair
(b) Laches – party waited too long to bring specific performance claim 
(c) Unclean Hands
a. Whether the plaintiff himself/herself was acting in bad faith/had “unclean” hands
b. Where person seeking remedy from the court has unclean hands, court is unlikely to give equitable remedy requested 


C. Exceptions: 
1. Usually don’t allow specific performance on intangible things like employment or promise to star in a movie and then party breached by giving someone else the role. 
2. Some states may have an employment reinstatement provision
3. Sometimes courts can enforce non-compete under specific performance (better than forcing 2 ppl to work together under specific performance)  
D. City v Ammerman: P and D in agreement that P would help D get zoning permit and then P is given option contract to lease store in D mall. P performed and then D breached saying already have 2 other dept stores and Sears interested which is much more lucrative and clause in contracts of other 2 stores that they wouldn’t have more than 3 dept stores. 
1. P wants specific performance b/c expanding business to that area, unique location of new mall. 
2. Issues re supervision of lease because then need to supervise negotiation of lease (if not D may be unreasonable in order to get out of it but court said can look at the prior leases for dept stores as samples & only so many ways to build within a mall so that is minimal supervision. (CBA by the court)
3. Although more than routine transfer of title, this supervision is not very burdensome 
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