Constitutional Law Outline
CONSTITUTIONAL OVERVIEW

THEORY:  General method and/or set of ideas for approaching a legal problem
· Ex. “originalism” 
DOCTRINE: Rules that guide decisions in particular legal cases
· Rules, settled law, black letter law, good law
· Established by a decision held by minimum of 5 justices
· Ex. applying the “strict scrutiny” test to racial classifications 
POLITICAL IDEOLOGY = positions and beliefs about government structure and policies 
· Political preference
· Ex. personally identifying as a “liberal,” preferring political candidates and law that limit access to handguns  

STRUCTURE OF THE US CONSTITUTION
I. The Original Constitution  
a. Article I: Legislative Branch
i. Defines the method through which a measure may be enacted into law
ii. Enumerates the powers vested in the national government: tax & spend (for general welfare & common defense), commerce, powers over war, necessary & proper clause
iii. Imposes certain limits on the exercise of governmental power
b. Article II: Executive Branch
i. Defines the powers of the President: vesting clause, Commander in Chief, pardons, treaty & appointments, receive ambassadors, take care that the laws be faithfully executed
c. Article III: Judicial Branch
i. Provides for the creation of a federal judiciary (power to Congress), vests the judicial branch with jurisdiction over certain “cases” and “controversies”
d. Article IV: State Relations (Full Faith and Credit Clause) 
e. Article V: Amendment Process
f. Article VI: Supremacy Clause
g. Article VII: Ratification 
II. The Bill of Rights 
a. 1st –  Speech, Religion
b. 2nd –  Right to bear arms
c. 3rd –  Quartering of soldiers 
d. 4th –  Search & Seizure 
e. 5th –  Due Process 
f. 6th –  Speedy trial, Impartial jury 
g. 7th – Civil jury
h. 8th – Bail, Cruel & Unusual Punishment
i. 9th – Enumerated Rights 
j. 10th – Reserved Powers 
III. Post-Civil War Amendments 
a. 13th – Slavery prohibited
b. 14th – Citizenship, Due Process, Equal Protection & Privileges and Immunities 
c. 15th – Race/Vote
IV. Amendments 16-27
a. 16th – Income Tax
b. 17th – Direct Election of Senate
c. 19th – Sex/Vote
d. 25th – Presidential Succession
e. 26th – Age/Vote

FUNCTIONS OF THE US CONSTITUTION 
1. Establishes the national government 
a. 3 branches of federal government
2. Divides power
a. Separation of powers 
3. Determines relationship between federal government and states
a. Federalism
4. Limits government power 
a. Protection of individual rights 

GOVERNMENT ENTITY MUST ACT WITHIN ITS OWN “BOX” 
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LIMITS ON POWER OF FEDERAL GOVERNMENT
· Bill of Rights (1st-10th Amendments)
· 5th Amendment Due Process Clause 
· Includes a non-textual equal protection component
· 5th Amendment Takings Clause

LIMITS ON POWER OF STATE GOVERNMENT
· 14th Amendment Due Process Clause
· 14th Amendment Equal Protection Clause
· Contracts Clause (Art. I, Sec. 10)
· Bill of Rights
· Incorporated to apply to states through the 14th Amendment Due Process Clause 

ADDITIONAL PROTECTIONS
· Art. IV, Sec. 2/14th Am. – Privileges and Immunities Clause
· Protects out-of-staters from discrimination 
· Typical fact pattern: NC passes law that apples with stickers cannot be sold in NC. WA has apples w/ stickers they like to sell everywhere.
· Law inherently discriminates against out of state product without saying so explicitly. 
· Just need to prove knowledge and intent.
CONSTITUTIONAL INTERPRETATION

SOURCES 
1) Primary
a. Text of Constitution
b. Original Constitutional history (framer’s letters, notes, etc.) 
c. Overall structure of the Constitution (use of language throughout, separation of powers via structure)
d. Values reflected in the Constitution (i.e. equality under the law) 
2) Secondary 
a. Judicial precedents (key for lawyers)

METHODS 
· Originalism: Original intent of the framers ought to control and focus on “norms that are clearly stated or clearly implicit in the written Constitution” 
· Judicial review permits unelected judges to overturn the decisions of popularly accountable officials which “cannot be squared away with the presuppositions of a democratic society”
· If Constitution is silent, up to legislature  need an amendment for a change 
· Three “Flavors”
· Specific Intent: Séance to literally ask framers what they mean, no application of modern technology
· Modified/Abstract Intent: Brought framers back and ask “you wrote the word ‘he’ in reference to the president, is it ok if it means ‘she’?,” application of modern technology
· Meaning/Understanding (Scalia): don’t need framers, rely on text and a dictionary of the time
· Nonoriginalism: important that the Constitution evolve by interpretation not only amendment 
· Courts should go beyond the four corners of the document to meet the needs of a society that is advancing 
· If Constitution is silent, permissible for Court to interpret rights no expressly stated or clearly intended 
· Differing approaches w/in method:
· Emphasis on tradition
· Emphasis on contemporary values 

DISTRICT OF COLUMBIA V. HELLER
· The issue is whether the DC prohibition on the possession of usable handguns in the home violates the 2nd Amendment  SCOTUS held DC gun law is unconstitutional and the 2nd Amendment creates an individual right to bear arms 
· Two different interpretations of the 2nd Amendment:
· Majority  protects an individual right unconnected with service in militia
· Dissent  protects only the right in connection with militia service
· MAJORITY (SCALIA):
· Utilizes textualism, original meaning, precedential & evolutionary approaches to Constitutional analysis
· Focuses on fact that the DC law banned handguns, an entire class of arms that is commonly used for protection purposes, and prohibiting firearms from being kept functional in the home, the area traditionally in need of protection, violates the Second Amendment.
·  “Constitutional rights are enshrined within the scope they were understood to have when the people adopted them, whether or not future legislatures or even future judge think that scope too broad.” 
· DISSENT (STEVENS): Uses both original intent and textualism to interpret Constitution. Uses a natural reading of the text w/ historical intent.
·  “When each word of the text is given full effect, the Amendment is most naturally read to secure to the people a right to use and possess arms in conjunction with service in a well-regulated militia.”
· Uses the history of Madison’s various drafts of the 2nd amendment to determine that the militia itself was key to the amendment and not the drafter’s fears that Congress/gov’t would try to regulate civilian use of weapons.
· DISSENT (BREYER): Uses doctrinal analysis and pragmatic judging.
· Pragmatic judging- empirical facts used to show that DC knows more about city and guns than SCOTUS does so SCOTUS shouldn’t make such a general rule that is really about policy
· Doctrinal analysis- suggested interest balancing test that allows the council of the specific local to make a rule best suited for their local 


THE FEDERAL JUDICIAL POWER
US Constitution is silent as to whether the Supreme Court and other federal courts have the authority to engage in judicial review. Power established in the Marbury v. Madison decision.

Marbury v. Madison (1803)
· Historical Background: Election of 1800 b/w Adams, Jefferson and Burr
· Takeaways:
·  Creates authority for judicial review of executive actions
· Failure to deliver Marbury’s commission unconstitutional
· Interprets Article III of Constitution
· Congress cannot expand original jurisdiction of Supreme Court
· Establishes authority for judicial review of legislative actions   
· Declares a federal law, Judiciary Act of 1789, unconstitutional
· “It’s emphatically the province and duty of the judicial department to say what the law is”
· Political Question Doctrine: Judiciary may only provide remedy for non-discretionary executive duties assigned by law, discretionary duties are only politically examinable and thus non-judiciable. 
· Reasons for Judicial Review:
· Constitution is the supreme law of the land 
· Nature of a written constitution 
· The nature of the judicial function 
· The Court’s authority to decide cases arising under the Constitution implies the power to declare unconstitutional laws conflicting with the Constitution.
· The Constitution includes explicit restrictions on Congress and so it would be absurd to not give the courts power to enforce these restrictions 
· A judge takes an oath to enforce/support the Constitution and he would violate that oath if he enforced unconstitutional laws.
· Consequence: Marshall established judicial review while declaring unconstitutional a statute he read as expanding the Court’s powers. Court lacks the power of the purse or sword, just has the power of the pen. Court realized what they could and couldn’t actually do politically BUT simultaneously used pen to exercise more power.

Power of Judicial Review of State Acts
· Martin v. Hunter’s Lessee: Extends power of judicial review to state decisions
· Constitution creates SCOTUS and gives Congress discretion whether to create lower federal courts. If Congress no lower federal courts, then SCOTUS would only be able to hear the very few cases that fall within its original jurisdiction  SCOTUS has the authority to review state court rulings (original intent)
· Difference b/w state and federal judges:  
· State judges are not independent in that they sometime make decisions in order to gain popularity for votes and to maintain their salaries.
· Federal judges are appointed for life and salary can’t change.  
· There are state prejudices or state interests that might sometimes obstruct or control the administration of justice.
· Cohens v. Virginia: Marshall follows Hunter’s Lessee and holds that the section of Judiciary Act which grants SCOTUS power to review state decisions is constitutional.
· Cooper v. Aaron: States cannot nullify federal law. Constitution is the Supreme law of the land and invoked Marbury’s holding that “it is emphatically the province and duty of the judicial department to say what the law is.” 

EARLY INTERPRETATIONS OF THE ORIGINAL CONSTITION,
BILL OF RIGHTS AND POST-CIVIL WAS AMENDMENTS
DO NOT APPLY THESE CASES

Barron v. Mayor & City Council of Baltimore (1833) 
· FACTS: Barron sued the city for taking property without just compensation in violation of the 5th Amendment after City diverted a stream which caused the water near his wharf to be too shallow for boats.
· ISSUE: Whether the City’s flooding of the wharf without compensation violates the Takings Clause of the 5th Amendment.
· HOLDING: The 5th Amendment applies to the federal government, not to the states 
· “The constitution was ordained and established by the people of the US for themselves, for their government, and not for the government of the individual states.”

Race Discrimination and Slavery Before the 13th and 14th Amendments 
· No constitutional assurance of equal protection and thus no limit on race discrimination 
· Slavery protected in Constitution:
· Article I, § 2: 3/5ths Person Clause
· Article I, § 9 prevented Congress from banning importation of slaves until 1808
· Article V prohibited amending of above provision
· Article IV, § 2: Fugitive Slave Clause
· Judiciary consistently enforced the institution of slavery i.e. Prigg v. Pennsylvania (1842) where SCOTUS declared unconstitutional a state law requiring hearings on whether a person of African descent is property of slaver

Dred Scott v. Sanford (1857)
· FACTS: Dred Scott was a slave owned in MO and taken to IL (free state).  When his owner died, he sued his owner’s estate claiming that his residence in IL made him a free person.
· HOLDING: SCOTUS declared the Missouri Compromise unconstitutional and broadly held that slaves were property, not citizens.
· RATIONALE: Slaves were not intended to be citizens under the Constitution.  SCOUTS uses Textualism and Originalism: 
· Textual- what does citizen mean?  Originalism- when the framers wrote the word citizen who did they intend it to include? At the time of the constitution African Americans were considered as subordinate and an inferior class of beings.  Nothing in the Constitution was intended to make African Americans or their descendant’s citizens.
· Congress could not grant citizenship to slaves or their descendants because that would be taking property from slave owners without due process or just compensation.

A False Start in Applying the Bill of Rights to the States: The Privileges and Immunities Clause and the Slaughter-House Cases (1872)
· FACTS: LA legislature gave monopoly to a company for slaughtering cattle 
· PROCEUDRE: Did LA’s restriction violate the 13th Amendment or Due Process/Equal Protection Clauses of the 14th Amendment?
· HOLDING: Law is constitutional. Rejected challenge to legislature’s grant of monopoly.
· RATIONALE:
· Found the 13th and 14th amendments solely protected former slaves
· Interpreted each provision narrowly to limit their goal to apply to former slaves only—text + originalism 
· Privileges and immunities
· Held that the privileges and immunities clause of the 14th was not meant to protect individuals from state government actions and was not meant to be a basis for federal courts to invalidate state courts
· Textual analysis of PI clause – to understand what one means, have to look at both PI clauses
· Looking at both PI clauses together tells us that there is a distinct set of privileges and immunities that come with being a citizen of a state versus being a citizen of the US
· 1999 was the 1st time Privileges and Immunities Clause was used to invalidate state law –protects very little, doesn’t include BoR 





SCOPE OF THE FEDERAL LEGISLATIVE POWER
· Congress may act only if there is express or implied authority in the Constitution, whereas states may act unless the Constitution prohibits the action (“general police power”)
· To evaluate constitutionality of Congressional act:
· (1) Does Congress have the authority under the Constitution to legislate?
· (2) If so, does the law violate another constitutional provision or doctrine, such as by infringing separation of powers or interfering with individual liberties? 
· McCulloch v. Maryland (1819)
· FACTS: Maryland taxed the Bank of the US and the Bank refused to pay the Maryland tax so Maryland sued to recover the money owed under the tax. 
· ISSUE #1: Is power to create Bank of US within scope of authority given to Congress in constitution? (Yes, Justice Marshall presented 4 arguments)
· (1) Historical practice: first Congress enacted the first bank.
· (2) The people ratified the Constitution, not the States, and therefore the people are sovereign, not the states. 
· (3) “Implied powers”   “In considering this question, then, we must not forget that this is a constitution we are expounding”  Congress is not limited only to those acts specific in the Constitution. There is nothing in the text that excludes incidental or implied powers. Word “expressly” is not in the 10th Amendment. In Articles of Confederation, “expressly” had been in the text so the intentional absence indicates notion of implied powers.
· (4) “Necessary and proper” clause: Congress can choose any means not prohibited by the Constitution to carry out its express authority (the end).  The end must be legitimate.
· RULE: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional” 
· ISSUE #2: Is Maryland law taxing the Bank of the U.S. constitutional?
· No. Federal law trumps state b/c of Supremacy Clause
· “Power to tax is the power to destroy”


COMMERCE POWER
· Article I, § 8, Cl. 3: “Congress shall have the power...to regulate Commerce with foreign nations, and among the several states, and with the Indian tribes”
· The 10th Amendment: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people.”

Gibbons v. Ogden (1824) – GOOD LAW BUT not an important part of the rule 
· FACTS: NY granted steamboat monopoly w/in NY waters. Challenged by ferry owner who chartered ships b/w New Jersey and NY. 
· HOLDING: The NY granted monopoly was preempted by federal law. The NY monopoly was an impermissible restriction of interstate commerce – it was unconstitutional. 
· RATIONALE:
· What is commerce? Commerce is intercourse/navigation. 
· What is “among the states?” Intermingled with more than one state, including impact/effect on another state (milk example)
· Does the 10th Amendment limit Congress? No. It is not a concurrent power. 10th Amendment is not enforced by federal courts; 10th Amendment = politically enforced.

1890s-1937: “Lochner Court”  A Limited Commerce Power
· Court was controlled by conservative justices deeply committed to laissez-faire economics and strongly opposed to government economic regulation 
· Many federal laws invalidated as exceeding scope of Congressional commerce power or as violating 10th Amendment and the zone of activities reserved to the states. I.e.:
· US v. E.C. Knight (1895): striking down federal law anti-monopoly regulation of sugar refining industry
· Carter Coal (1935): striking down federal law labor standards and price regulation in coal mining industry
· Shreveport Rate Cases (1914): upholding federal law limiting rates charged for out-of-state lines in railroad industry
· Schechter Poultry Corp v. U.S. (1935): “Sick Chickens” Case, striking down federal law prohibiting child labor, minimum wage, maximum hours, labor standards in poultry industry
· Hammer v. Dagenhart (1918): “Child Labor” Case striking down federal law prohibiting sale of products produced by child labor
· Champion v. Ames (1903): “The Lottery Case” upholding federal law making it illegal for shipping company to carry packages containing lottery tickets
· To combat SCOTUS’ opposition to his New Deal plans, FDR introduced the court packing idea. Before Congress could vote on the court-packing plan, Justice Owen Roberts switched position = the “switch in time that saved nine.”

1937-1995: Very Broad Federal Commerce Power
· NLRB v. Jones & Laughlin (1937): Beginning of modern era, Congress has Constitutional power under Commerce Clause to pass National Labor Relations Act  the “switch” case 
· US v. Darby (1941): Congress passed the Fair Labor Standards Act, which prohibited the shipment in interstate commerce of goods made by employees who were paid less that than the prescribed minimum wage.  Darby, a lumber manufacturer, shipped some of his goods out of state and was arrested for violations under the Act. The issue is whether the FLSA is within the scope of Congress’ commerce power. SCOTUS held Congress has Constitutional power under Commerce Clause to pass the FLSA. Congress may control production by regulating shipments in interstate commerce.  While manufacture by itself is not commerce, the shipment of manufactured goods interstate is commerce. A law is constitutional if it is within the scope of Congress’s power and so the 10th Amendment will no longer be used by the judiciary as a basis for invalidating federal laws.  
· Wickard v. Filburn (1942)
· ISSUE: Whether the AAA is within the scope of Congress’ commerce power.
· HOLDING: AAA is constitutional within Congress’ commerce power. 
· RATIONALE: 
· Congress has constitutional power under Commerce Clause to regulate home-grown and home consumed wheat because it does affect interstate commerce if we look at all the individual farmers. 
· Trivial amounts of wheat combined do affect interstate commerce  cumulative effect on the national market. 
· Even though Filburn’s wheat only had a negligible impact on interstate commerce, Congress could regulate his production because cumulatively home-grown wheat had a substantial effect on interstate commerce. Even if all the wheat stayed on the farm, Congress can regulate because it is competitive interstate.
· RULE: Look to see if Congress has rational basis to conclude that activity has a cumulative “substantial effect” on interstate commerce 
· Heart of Atlanta Motel v. U.S. (1964)
· FACTS: Motel refused to provide accommodations to African Americans.
· ISSUE: Is Title II of the Civil Rights Act w/in the scope of Congress’ commerce power. 
· HOLDING: SCOTUS upheld the Civil Rights Act as constitutional, claiming Congress has constitutional power under Commerce Clause. 
· RATIONALE: 
· The motel’s policy was affecting how African Americans traveled – it disrupted interstate commerce travel of a group of Americans in the aggregate. This case is even less local than Wickard. 
· Argument that this Act was not about economy but morality  doesn’t matter b/c commerce regulation is an express power so any other impacts/motivations are irrelevant
· “If it is interstate commerce that feels the pinch, it does not matter how local the operation which applies the squeeze.” 
· Douglas’ Concurrence: Doesn’t like use of Commerce Clause for this purpose. Looks to §5 of 14th Amendment (enforcement clause).
· Katzenbach v. McClung (1964) 
· FACTS: Ollie’s BBQ refused to serve African Americans.
· ISSUE: Is Title II of the Civil Rights Act w/in the scope of Congress’ commerce power. 
· HOLDING: SCOTUS upheld the Civil Rights Act as constitutional, claiming Congress has constitutional power under Commerce Clause. 
· RATIONALE: Courts decision was not based on interstate impact of this particular restaurant – rather, Court found Congress rationally had concluded that discrimination by restaurants cumulatively had an impact on interstate commerce – restaurants in such areas sold less interstate goods b/c of discrimination, interstate travel obstructed by it, and business in general suffered and many new businesses refrained from establishing there as a result of it 
· Hodel v. Indiana (1981): Court may invalidate legislation enacted under the Commerce Clause only if it is clear that there is no rational basis for a congressional finding that the regulated activity affects interstate commerce OR that there is no reasonable connection between the regulatory means selected and the asserted ends. Broad definition of Congress’s commerce power 
· Perez v. United States (1971): Consumer Credit Protection Act prohibited loan sharking activities such as charges of excess interest/violence to collect debts. SCOTUS held CCPA is constitutional. Loan sharking had a substantial effect on interstate commerce b/c it is an activity affecting commerce (3rd Category). Congress had a rational basis: it is an organized intrastate crime that has impact on broader economy. 
· Dissent: Slippery slope! Should be left to the states to regulate b/c they have a general police power to regulate crime, family law etc.
MODERN COMMERCE CLAUSE  Narrow Commerce Power & Revival of 10th Amendment
· United States v. Lopez (1995) 
· HOLDING: The Gun Free School Zones Act of 1990 is unconstitutional because it was not substantially related to interstate commerce. Outside of Congress’s power because Act was noneconomic and criminal nature of conduct.  
· RATIONALE:
· Carrying a gun near a school is a local activity that may or may not affect interstate commerce  Court identified the considerations for the scope of Congress’ commerce power to regulate non-economic intra-state (local) activity. Look at whether regulation:
· (1) Substantially affects interstate commerce 
· “an essential part of larger regulation of economic activity”
·  (2) Includes explicit jurisdictional element  this element was disliked by rest of SCOTUS
· No jdx element which would ensure through case by case inquiry that the firearm possession in question affects interstate commerce or like literally traveled across boundaries 
·  (3) Is an essential part of larger regulation of economic activity
· It is an essential part of a larger regulation of economic activity, in which the regulatory scheme could be undercut if the intrastate activity were not regulated. i.e. commercial vs. non-commercial.
· NOTE: Congressional findings may help but NOT determinative factor
· Thomas Concurrence: Reconsider the substantial effects test in that there are internal limits aka not a fan of the Wickard test. Original meaning of constitution- narrower interpretation of “commerce” and doesn't support proposition that Congress has authority over all activities that substantially affect interstate commerce. Aggregation principle has no stopping point.
· Stevens Dissent: Congress has power to regulate RE: to education b/c future commerce depends on present education. Guns are both articles of commerce and can be used to restrain commerce—consequence of commercial activity.
· Souter Dissent: “Practice of deferring to rationally based legislative judgments is a paradigm of judicial restraint”
· Breyer Dissent: The court is not giving sufficient deference to Congress. Commercial v. noncommercial: not a good new test b/c it is case by case and it’s not the role of the judges to determine this. Consider cumulative effect of all similar instances of that conduct.
· U.S. v. Morrison (2000) 
· ISSUE: Whether the Violence Against Women Act is within the scope of Congress’ commerce power. 
· HOLDING: Congress does NOT have the power under the commerce clause to pass VAWA. Reaffirms Lopez. Again in 3rd category and whether effect or substantial effect? Gender motivated crimes of violence are not, in any sense, economic activity.
· RATIONALE:
· Even if accept congressional findings that it does affect interstate commerce, there is a different problem – could conclude that everything will affect ISC.


· Gonzales v. Raich (2005) 
· ISSUE: Whether the Federal Controlled Substance Act is within the scope of Congress’ commerce power. 
· HOLDING: SCOTUS now upholds the federal law concluding that, if looked at cumulatively, marijuana has a substantial effect on interstate commerce. Congress does have the power under the commerce clause to prohibit intrastate manufacture and possession of marijuana for medical purposes legal under state law.
· RATIONALE:
· Explained that “economics” refers to production, distribution, and consumption of commodities, and therefore allows Congress to regulate
· Explained that Lopez and Morrison didn’t change the overarching rule
· Distinguished them based on economic v. non-economic activity
· Literally used Webster’s Dictionary to define
· Claimed Morrison and Lopez regulated activities that were noneconomic in nature
· Cited and relied on Wickard.  Marijuana, looked at cumulatively, including that grown for medical purposes, has a substantial effect on interstate commerce.  This is not like Lopez or Morrison because the activity is economic in nature here.  Intrastate production of a commodity sold in interstate commerce is economic activity and thus can use the Wickard test- if the activity, cumulatively, has a substantial effect on interstate commerce it is under Congress’s authority.
· Scalia Concurrence: Switched sides from prior Lopez/Morrison holdings. Why? B/c the Necessary & Proper Clause gives Congress power to regulate non-commercial actions. If it is necessary (not that it is the only way) to be effective in enforcing the federal ban then it is within power. (This got him the Lochner Court critique – “the exception that could swallow the rule” but not binding)

10th Amendment: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people” 
· Two Interpretations:
1) Reminder that federal government cannot exercise powers not granted by the Constitution (“truism”)
2) Judicially enforceable limitation on federal government that reserves certain powers for the states (state sovereignty)  CURRENT MAJORITY RULE
· Garcia v. San Antonio Metropolitan Transit Authority (1985): 
· ISSUE: Does the application of the Fair Labor Standards Act to state governments violate the 10th Amendment?
· HELD: No, it is Constitutional and thus the FLSA does apply to state governments. 
· Rational for court’s decision to overturn prior precedent:
· The “traditional governmental function” standard in Usery is “unworkable” because it is difficult to define what is “traditional” and so it invites the judiciary to make decisions about which state policies it favors and which ones it doesn’t
· The protection of state interests should be through the political process and not from the judiciary.  So the political process limits Congress’s commerce power, not the 10th Amendment.
· NY v. US (1992) 10th Amendment and federalism principles prohibit “take title provision” of Low-Level Radioactive Waste Policy Amendments Act; Congress cannot “commandeer” legislative processes of the States 
· FACTS: A Federal law made each state responsible in cooperation with other states to dispose of low radioactivity of waste. One incentive for state participation was the take title requirement.
· HOLDING: Court held “take title” provision was unconstitutional. 
· RATIONALE: 
· Theory that the Congress cannot commandeer the legislative process of the states by directly compelling them to act and enforce a federal program  violates the 10th Amendment
· Court points to Articles of Confederation- now the federal gov’t can act on the people but not the states. Also it blurs the lines of accountability (makes it tough to hold the fed gov’t efficiently accountable)
· Court say the take title provision as a direct order to the state to regulate (without giving a state an out) which is problematic
· TAKEAWAY:
· What is the anti-commandeering doctrine and where did it come from? It is a limitation on Congress’s ability to require state governments to comply with federal legislation. It doesn’t come from a provision in the Constitution.
· Printz v. US (1997)  USE AS PLAINTIFF’S ARGUMENT ON EXAM
· Congress does NOT have the power under the Commerce Clause to pass Brady Handgun Act commanding state and local law enforcement to conduct background checks
· Holding: The Act is unconstitutional because Congress was impermissibly commandeering state executive officials to implement a federal mandate.  Can’t force the states or state officers to serve as implementers of federal regulation. 
· Reno v. Condon (1997)  USE AS GOVERNMENT’S ARGUMENT ON EXAM
· Congress DOES have the power under the Commerce Clause to pass Driver’s Privacy Protection Act regulating disclosure of personal info in state DMV records AND it does NOT “commandeer” state legislature 
· HOLDING: Yes. Law is constitutional. It is within Congress’s commerce power because found that many States sell this personal information to individuals and businesses and the sales generate significant revenue for the States.  
· The law does not violate the 10th Amendment because it was a prohibition of conduct, not an affirmative mandate (requiring the state to enact any laws or regulations) as in New York v. US and Printz.  
· Hence, Congress may prohibit State governments from engaging in harmful conduct, particularly if the law applies to private entities as well, but Congress may not impose affirmative duties on state governments. 


14TH AMENDMENT – EQUAL PROTECTION CLAUSE

	Type of Classification
	Level of Review 
	Standard of Review

	Suspect Classification
(Race, Alienage, Fundamental Rights)
	
Strict Scrutiny
	Narrowly tailored to serve compelling government interests

	Quasi-suspect Classification
(Gender, Legitimacy)
	
Intermediate Scrutiny
	Substantially related to important government interests

	
Non-suspect classification
	Rational Basis
(Presume constitutionality)
	Rationally related to a legitimate government interest



The Civil Rights Cases: US v. Stanley (1883) 
· ISSUE: Did Congress have authority to pass the Civil Rights Act of 1875?
· HOLDING: No, the law was unconstitutional. The 13th Amendment does not give Congress authority to protect rights of formerly enslaved African Americans. Establishes State Action Doctrine – Congress cannot regulate private actions. 
· RATIONALE:
· 13th Amendment
· Congress lacks authority under § 2 to protect rights of formerly enslaved AA 
· Congress cannot regulate private actions unless it is a badge or incident of slavery
· This was not a badge or incident of slavery
· 14th Amendment
· Congress lacks authority under § 5 to regulate private conduct
· § 5: “The Congress shall have the power to enforce by appropriate legislation, the provisions of this article”
· Found 14th Amendment applies just to state and local governments, not to private conduct
· Textual argument: “no state shall”
· 14th Amendment does not prohibit private wrongs, and this is a private wrong
· WHAT WENT WRONG WITH THE EQUAL PROTECTION CLAUSE?? 
· 14th Amendment: No state shall make or enforce any law which shall abridge the privileges and immunities of citizens of the US, nor shall any state deprive any person of life, liberty or property, without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.
· Best argument and way the majority opinion makes sense is re: “no state shall”

State Action Doctrine: Constitution’s protections of individual liberties and requirements for equal protection apply ONLY to the government. Private conduct generally does not have to comply with the Constitution. A “conceptual disaster” area. 
· There is no constitutional restraint on purely private activities
· 14th Amendment expressly limits the power of a “state” to transgress the substantive and procedural rights of the constitution
· 14th Amendment only limits state and local government power AND congress lacks authority under § 5 to regulate private conduct
· Two exceptions where private conduct must comply with the constitution
· (1) Public function exception: If a private entity performs a task traditionally exclusively performed by the government, the constitution applies
· Ex: private company providing electricity = no but Marsh v. Alabama company town = yes
· (2) Entanglement exception: When an association for public and private people should be treated as public-private conduct must comply with the Constitution if the gov’t has authorized, encouraged, or facilitated the unconstitutional conduct
· Depends on whether the majority of the people using the association are public or private


(1) RACE-BASED CLASSIFICATIONS
 “Jim Crow” Era – De Jure Racial Segregation 
Plessy v. Ferguson (1896)
· HOLDING: Laws requiring “separate but equal” facilities are constitutional. Jim Crow Segregation does NOT violate Equal Protection Clause 
· RATIONALE:
· RE: 13th Amendment – expressly applies to involuntary servitude and being forced to sit in another car is not slavery
· RE: 14th Amendment – originality interpretation – purpose of the 14th amendment was to enforce equality of the two races
· No person should be denied equal protection- they are equal but they can be separate  distinguishes between social and political equality 
· Don’t think the people who wrote the 14th amendment intended for it to make these kinds of laws unconstitutional
· Court claimed that Plessy’s argument that such laws stamp the colored race with a badge of inferiority is not a result of the laws but because the colored race chooses to put that construction upon it.
· Court claimed that social equality has to come naturally through social change, not from legislation
· DISSENT: (Harlan) 
· 14th Amendment prohibits the Louisiana statute.  Racial segregation does impose inequality to African Americans. The real purpose and goal of this statute is about white people not having to sit with black people, not about black people not having to sit with white people.  It is about blacks being inferior people. 
·  “Our constitution is colorblind” according to Harlan: there is no superior, dominant ruling class of citizens.  The constitution neither knows nor tolerates classes among citizens.  With respect to civil rights, all citizens are equal before the law.

The Road to Brown
· Equalization Strategy
· 1st phase of litigation strategy was to overturn Plessy
· The legal strategy that got us from Plessy to Brown is a model on how to change the law.  
· The court did not question the doctrine of separate but equal; instead it concluded that the lack of opportunities for blacks was unconstitutional.
· Modern effort to reframe the meaning of the 14th Amendment is an attempt to define the 14th Amendment as colorblind and specific policy arguments.  
· Missouri ex rel Gaines v. Canada: Struck down Missouri’s law school system, which required segregated education
· Unconstitutional for Missouri to refuse to admit blacks to its law school but instead to pay for blacks to attend out of state schools or create new law school for blacks 
· Court ruled state must provide equal facilities within the state
· Sweatt v. Painter: University of Texas Law School denied Sweatt admission on the ground that he could attend the black law school they created.  The two schools were not equal, because the black law school did not have any full time faculty or a library, whereas the white one did.
· H: for the first time ever SCOTUS ordered that a white university admit a black student.  It was a violation of the 14th Amendment
· SCOTUS said that if one had a free choice between the two law schools, no one would ever choose to go to the black one because it is in no way comparable.
· Harms of Segregation: 
· 2nd phase turned to the harms of segregation cases
· McLaurin v. Oklahoma State Regents: University allowed McLaurin, a graduate student in education, to attend the white university but required him to sit in a special seat, prohibited him from dining in the cafeteria, and gave him a special seat in the library. 
· Court held these restrictions impaired and inhibited his ability to study, to engage in discussion and exchange views with other students, and to learn his profession

Brown v. Board of Education (1954) 
Still good law to apply in any case w/ facially discriminatory law 
· ISSUE: Whether the laws of the states in question violates the equal protection clause.
· HOLDING: Separate but equal is not constitutional in the school setting
· RATIONALE
· State-mandated segregation inherently stamps black children as inferior and impairs their educational opportunities
· Court first discussed how constitutionality of segregation in education could not be resolved based on framers intent- original meaning/intent of framers de jure (by law) 
· Said the historical sources of the 14th amendment are “at best, inconclusive” and that enormous changes in the nature of education made history of little use
· Must consider public education in the light of its full development and its present place in American life (evolving approach)
· Court then discussed how it could not focus on the “tangible factors” that were different between the black and white schools
· Instead, must consider the effect of segregation on public education
· Ode to education
· Individual value: “it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education”
· Societal value: education is the very foundation of good citizenship – it awakens children to cultural values of the country
· Generates a feeling of inferiority, there is a stigmatic harm 
· Court also cites social sciences (beautiful doll experiment) 
· Separate but equal is inherently unequal

Brown II (1955)
· Court ordered Brown I set for re-argument on the question of remedy – what should the precise judicial order resolving the case be?
· Court left it to the political process 
· HOLDING: 
· Segregation remedies are to be governed by equitable principles – focus on achieving fairness
· Schools shall be desegregated “with all deliberate speed” – and sent back to local district courts for determination
· Implication
· Governed by equitable principles = 
· Individual district judges would be accorded flexibility in fitting their decrees to the circumstances of individual communities
· “With all deliberate speed” =
· A clear and obvious tolerance for some delay in achieving desegregation
· By saying you can desegregate with slow speed (“deliberate”), they signaled that there was an opening/opportunity to use the political structure to undermine Brown
· Courts failure to be aggressive in ordering immediate desegregation obviously didn’t work – there were still many racially segregated schools
· Because of the decision’s lack of strength, it was not complied with.

Massive state pushback to Brown v. Board of Education decision which SCOTUS didn’t respond to until after the Little Rock controversy. 
· Cooper v. Aaron: Marbury v. Madison invoked. States cannot nullify federal law. “No state legislator or executive or judicial officer can war against the Constitution without violating his undertaking to support it.” 
· Goss v. Board of Ed.: SCOTUS invalidated a TN law allowing students who were assigned to new schools as part of desegregation to transfer from schools where they were a racial minority to ones where they would be in majority.
· Griffin v. County School Bd.: SCOTUS declared it unconstitutional for schools to close rather than desegregate.
· Green v. County School Bd.: SCOTUS declared “freedom of choice plan” unconstitutional. School board has affirmative duty to take whatever steps necessary to convert to a unitary system in which racial discrimination would be eliminated.

NOTE: There is NO provision in the Constitution that says that the federal gov’t cannot deny EP of the laws b/c 14th Amendment only applies to states.
· Bolling v. Sharpe: DC Jim Crowe Law in Brown
· SCOTUS held that EP applies to the federal gov’t through the DP clause of the 5th Amendment  “reverse incorporation” 
· SCOTUS interpreted 5th Amendment as including an implicit EP requirement 
· Declared that “discrimination may be so unjustifiable as to be violative of due process”
Korematsu v. U.S. (1944) 
· First case to articulate the requirement for strict scrutiny for discrimination based on race and national origin
· ISSUE: Was the military’s Japanese exclusion order a violation of the EP Clause?
· HOLDING: No. Court upheld the constitutionality of the evacuation of Japanese Americans based on their threat of national security
· RATIONALE:
· Classification= those of Japanese ancestry  facially discriminatory
· The means meet the end which is part of a compelling state interest. 
· Means = exclusion order
· End = prevention of espionage and sabotage
· Compelling state interest = national security
· The issue is whether the means narrowly/tightly fits the end  SCOTUS said that there was no way to identify which of the Japanese Americans were disloyal, so for purposes of national security we have to include all of them.  
· The racial classification was enormously over inclusive because all Japanese Americans were evacuated and interned because a few might be disloyal. The racial classification was also under inclusive because those of other races who posed a threat of disloyalty were not interned and evacuated.
· In the end the court did not get the right facts about what was going on and so they made their decision because it was a compelling purpose and trusted the military that it was necessary.
· Theme- how does the court behave when the country is at war? It is very deferential to the military.  When there is a military issue the court is deferential to the executive branches on matters of that sort.  
· DISSENT: No procedures or due process. Over-inclusive- all Japanese Americans were evacuated and interned because a few might be disloyal. Not narrowly tailored. 

Loving v. Virginia (1967)
· ISSUE: Is a statutory scheme adopted by the state of Virginia to prevent marriages between interracial couples a violation of the EPC of the 14th amendment?
· HOLDING: Yes. The statutes rests solely upon distinctions drawn according to race and is therefore unconstitutional. There is no doubt that restricting the freedom to marry solely because of racial classifications violates the meaning of the EPC.
· RATIONALE:
· Court relied on Koramatsu and applied strict scrutiny because it is a racial classification
· State argued that it isn’t a racial classification because it doesn’t distinguish based on race – it doesn’t treat races differently
· If this was true, the court would just apply rational basis and it would make it an easier case for Virginia
· Court rejects states argument – “we reject the notion that the mere equal application of a statute concerning racial classifications is enough to remove the classifications from the 14th amendment’s proscription of al invidious racial discrimination”
· Court found that the real purpose of the statue was white supremacy
· White supremacy is not a compelling interest


(2) GENDER-BASED CLASSIFICATIONS
The Road to Heightened Scrutiny & the Fight to End Jane Crow
· Bradwell v. Illinois (1872): SCOTUS upheld state law prohibiting women from being licensed attorneys
· Muller v. Oregon (1908): SCOTUS upheld maximum hours’ law for women working in factories (Lochner Era) 
· Goesart v. Clearly (1948): SCOTUS upheld state law prohibiting licensing of women as bartenders, unless the wife or daughter of male who owned bar. The state was allowed to restrict; rationale of female fragility. 
· Hoyt v. Florida (1961): SCOTUS upheld the automatic exemption of women from juries under rational basis of not disrupting home, family life 
· Many of these cases were decided from a pedestal mentality  “the pedestal becomes the cage”
· Reed v. Reed (1971): SCOTUS for the first time struck down a gender classification but did so using rational basis but not quite the same test we use today. Law RE: hiring order for administrator appointments that preferred males. Goal was to appoint the most competent administrator. SCOTUS said purpose is fine but gender as a factor has no rational relationship to this goal. 

Frontiero v. Richardson (1973)
· FACTS: Federal law allowed a man in uniformed services to automatically claim his wife as a dependent and thereby receive a greater allowance for quarters and for medical benefits; whereas a woman in uniformed services only could gain these benefits if she could prove that her spouse was dependent on her for over half of his support. 
· HOLDING: Law is unconstitutional under Due Process Clause of 5th Amendment 
· Plurality uses strict scrutiny and concurrence uses rational basis under Reed
· RATIONALE:
· Plurality goes through the traditional indicia of suspectness
· Claims that classifications based on sex are inherently suspect and must be subject to strict scrutiny
· Nation has long an unfortunate history of sex discrimination and the characteristics that justify strict scrutiny of racial classifications are also present as to gender discrimination
· Women still face pervasive discrimination
· Sex is an immutable characteristic  fundamentally unfair way to separate people into groups 
· Concurrence would find law unconstitutional based on reasoning used in Reed
· Strict scrutiny application to gender should wait until Equal Rights Amendment is ratified
· TAKEAWAY: Because there was no majority, the level of scrutiny for gender classification remained uncertain
· Argument that it should be suspect applying indicia of suspectness factors:
· History of discrimination
· Political powerlessness
· Immutability of characteristic 
· Discrimination presently and across the world
· Stereotypes and stigmas 
· Gov’t has the burden of proof to show a reason
· Administrative convenience is NOT enough. Plurality wants to use SS
· CONCLUSION: While women have suffered, it is not as bad as the discrimination that has been suffered on the basis of race.

Craig v. Boren (1976)
· FACTS: Oklahoma law allowed women to buy low alcohol, 3.2% beer (“near beer”) at age 18, but men could not buy such beer until age 21
· HOLDING: Unconstitutional violation of EP Clause of 14th Amendment. Gender discrimination was not substantially related to the government’s objective of traffic safety (drunk driving). Used intermediate review.
· RATIONALE: Although traffic safety is an “important” government interest, gender discrimination as not “substantially related” to that objective.
· TAKEAWAY:
· Court agreed upon intermediate scrutiny as appropriate level of review for gender classifications
· There is some review- in intermediate there is requirement to do more
· Make sense to give heightened scrutiny?
· Gender still considered immutable 
· Political powerlessness: argument that not represented as much in senate/congress but also argue that they are numerical majority 
· Stereotype: there are stereotype on both sides. Err on HS
· Compare to race? 
· Surveys and statistics were not adequate to justify law

United States v. Virginia (1996)
· FACTS: A woman sued the VMI all-male school for not accepting her despite presence of a parallel program for women. 
· ISSUE: (1) Does Virginia’s exclusion of women from the educational opportunities provided by VMI deny women equal protection of the law under the Equal Protection Clause of the 14th Amendment? (2) If so, what is the remedy? 
· HOLDING:
· Not allowing women to the school is a facially discriminatory classification  Under intermediate scrutiny, VMI’s exclusion of women was found unconstitutional because it was based entirely on gender stereotypes 
· CT added a requirement: The government must have an “exceedingly persuasive justification” in convincing the CT that this is the government’s actual purpose.
· RATIONALE
· End goal of policy?
· VA argued that male-only admission is to further a policy of diversity in educational options. 
· Court: Court agrees that diversity of educational opportunities is an important government purpose, but it is not their actual purpose, which was to reinforce gender stereotypes. 
· TAKEAWAY
· Gender discrimination applies intermediate scrutiny
· Reaffirming gender roles is not an “important” state interest
· Court: Assuming that VMI’s purpose is important, we don’t believe it is your actual purpose.  The court requires “exceedingly persuasive justification.” VMI did not show a substantial government interest for having a gender based policy.    
· DISSENT: Scalia - Taking a policy choice and decision off the table for the state of VA. 

Orr v. Orr (1979) 
· AL Law- in cases of divorce, women, but not men, could receive alimony.
· There is an important government purpose in protecting women because of a long history of economic discrimination against them and an economic gap between men and women.  Another important government purpose is protecting needy spouses.  
· BUT the law is not substantially related to that purpose b/c Alabama can accomplish their same purpose without that law, so that is a relevant question to ask.  
· Hearings already occur where the parties’ relative financial circumstances are considered, so don’t need this additional law to protect what is already being protected.

Mississippi University for Women v. Hogan (1982) 
· Man wanted to get into an all-female nursing school. The state of Mississippi has a state policy that nursing schools should exclude men.  State’s argument is that women learn better in an all women environment.
· Held as unconstitutional, because the gender classification was not designed to remedy past discrimination, but based on an occupational stereotype (actual purpose)  
· The policy perpetuates the stereotyped view of nursing as an exclusively woman’s job.  

Michael M. v. Superior Court of Sonoma County (1981)
· CA law prohibited sex with females under 18, but not males
· State interest was to prevent illegitimate teen pregnancy 
· Court asks is this real purpose? Yes  Court upholds the statute. Intermediate allows both kind of outcomes but it is really based on stereotype. 
· It could be seen as a law based on stereotypes, but the majority of judges saw it as a law based on real differences (biological ability to get pregnant) 

Rostker v. Golberg (1981) 
· Is it constitutional under the EP Clause to draft men and not women? Yes, the draft is ok as is BUT this is a national security decision so… 
· Gov’t reason = raising and supporting armies  important
· Why no women? they’re not eligible for combat so no women in draft therefore sufficiently and closely related to the purpose 

What constitutes a compelling purpose for gender based classification? 
· Court has ACCEPTED:
· Remedying societal gender discrimination
· Traffic safety
· Pedagogical benefits
· Preventing illegitimate teenage pregnancies
· Biological differences; women excluded from combat
· When gender classification is based on actual reproductive and biological differences, permissible
· Court has REJECTED:
· Reinforcing gender stereotypes/traditional gender roles
· Administrative convenience 

(3) NON-SUSPECT CLASSIFICATIONS: RATIONAL BASIS
· Min. level of scrutiny that all gov’t actions challenged under Equal Protection must meet
· New Orleans v. Dukes (1976) – SCOTUS said that the Equal Protection Clause is satisfied as long as the classification is “rationally related to a legitimate state interest”
· Challenger has the burden of proof 
· Strong presumption in favor of law – extremely deferential 
· Legitimate purpose = advancing a traditional “police” purpose i.e. protecting safety, public health or public morals
· SCOTUS accepts any conceivably legitimate purpose even if it was not the government’s actual purpose 
· Over and under-inclusiveness OK

Railway Express Agency v. NY (1949)  DO NOT USE THIS RATIONAL BASIS REVIEW IF P
· ISSUE: The issue is whether Section 124 of Traffic Regulations of the City of New York violates the Equal Protection Clause of the 14th Amendment.
· HOLDING: SCOTUS upheld the ordinance 
· Purpose of ordinance was to decrease distractions for drivers and promote traffic safety  irrational because still have advertisements on the side of trucks 
· SCOTUS said that it did not matter that the government possibly failed to deal with even greater distractions to motorists
· TAKEAWAY: 
· Deferential rational basis review. Reason why the state passes the law is so that it is less distracting to drivers. Court just comes up with any reason including the possibility there will be less of it. 
· The law doesn’t have to accomplish its end completely.  Its ok for NY to eliminate only one type of distraction, but leave on the street so many other distractions.  End- get rid of distracting advertisement.  Means – law passed.
· Example of under-inclusive  doesn’t matter! 
· The means/end fit is under-inclusive because if the goal is to limit everything that is distracting, the state hasn't eliminated all of those distractions
· “It is no requirement of equal protection that all evils of the same genus be eradicated or none at all” 
· Concur.: Standard should be more scrutinizing & not allowing “any conceivable purpose”

Geduldig v. Aiello (1974)
· FACTS: California disability insurance system excluded pregnancy related disabilities, but included disabilities affecting only men.  
· HOLDING: The insurance system did not violate EP because pregnancy is not a gender classification.  
· REASONING: The program divides potential recipients into two groups: pregnant women and non-pregnant persons.  The first group is exclusively female, but the second includes both male and female. The fiscal and actual benefits of this program accrue to both sexes.  The exclusion of pregnancy meets rational basis review (RB) because the state has a legitimate interest in maintaining the fiscal integrity of its program and making choices in allocating its funds.

Romer v. Evans (1996)
· SCOTUS used rational basis review to strike down a Colorado Amendment that allowed for discrimination against homosexuals.  CO said there was a “moral” basis for the law.
· DISSENT: This is within the state’s power. It is not within the courts power to decide cultural struggles. Rules about morality – culture wars – should not be decided by the SCOTUS. Should be decided by the American people – should defer to majority rule.
· TAKEAWAY: Rational Basis Plus Test: doesn’t pass rational basis b/c there is no legit purpose. This law is status based enactment born of animosity, designed to harm a politically unpopular group. More than the traditional speed bump review. 

Massachusetts Board of Retirement v. Murgia (1976)  AGE
· FACTS: Mass. Gen. Law that police must retire at age 50. Officer Murgia sued when he was automatically retired on his 50th birthday. Physically and mentally capable of still performing the duties of his job. 
· RATIONALE: 
· Distinction in age was not sufficiently suspect to receive heightened scrutiny. Age classifications receive rational basis review. 
· Elderly have been discriminated against, but haven’t experienced a history of purposeful unequal treatment or been subjected to unique disabilities on the basis on the basis of stereotyped characteristics not truly indicative of their abilities, unlike those discriminated against on the basis of race or national origin.
· Old age is not a “discrete and insular group” as defined in fn 4 of Carolene Products  Each of us will reach old age.
· Physical ability declines with age and so the law is rationally related to the state’s purpose of keeping a fit and capable police force.
· NOTE: Law is over-inclusive because not all people over the age of 50 have lost physical and mental ability.  The law is also under-inclusive because it doesn’t include those under 50 who have already lost mental or physical ability.  Under rational basis review it doesn’t matter if the law is under or over-inclusive because don’t need a perfect fit, only a rational relationship.
· DISSENT: (Marshall) There should be a fundamental right to work. The elderly is a suspect grouping. Even if not heightened scrutiny, it should fail rational basis. It is over-inclusive. Mental disability should also get heightened scrutiny.

City of Cleburne v. Cleburne Living Center (1985)  DISABILITY 
· RATIONALE: Mental retardation is not a suspect classification 
· They are thus different, immutably so, in relevant respects and the state interest in dealing with and providing for them is plainly legit
· If this gets heightened scrutiny, then there is a danger that it discourages the legislature from passing laws that help this group
· TAKEAWAY: SCOTUS used rational basis test to declare unconstitutional a city ordinance that requires a special permit for the operation of a group home for the mentally disabled 
· To withstand EP review, legislation that distinguishes between mentally retarded and others must be rationally related to a legitimate gov’t purpose
· If FAILS rational basis b/c it is irrational prejudice 
· Irrational prejudice is not a legit gov’t purpose, fails RB
· Court is basically saying the reasons they are giving are not the reasons actually for the ordinance 
· Justice Marshall urged court to adopt a sliding scale: strictness of level of review varied according to (1) character of the classification and (2) importance of the interest adversely affected

Dandridge v. Williams (1970)  WEALTH
· SCOTUS upheld state law that put a cap on welfare benefits to families regardless of their size. RB was appropriate b/c related to “economics and social welfare.” Court accepted state interest in allocating scarce public benefits as sufficient to justify the law. Deference.


(4) FACIALLY NEUTRAL CLASSIFICATIONS
Proving the Existence of a Classification
Griggs v. Duke Power – Pre-Title VII, Duke Power Co. had facial rule prohibiting Af. Am. in any high level position. Post-Title VII, Duke added IQ and HS Diploma req’s which SCOTUS held that this was another way to violated “because of race” prohibition. SCOTUS said that Duke would have to have proved it was a job related necessity to have IQ and diploma in higher levels.
 
Facially Neutral Classifications with Discriminatory Impact or Administration
· Need to show (1) an exclusionary effect and (2) an exclusionary purpose/intent to get strict scrutiny and not rational basis 
· Purpose from Washington v. Davis (1976) 
· ISSUE: Whether the DC Metropolitan PD personnel test violates the Equal Protection Clause of the 5th Amendment.
· HOLDING: No. Proof of a discriminatory impact is insufficient, by itself, to show the existence of a racial classification. Need to prove intent. 
· Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by Constitution.
· Court applies rational basis review
· RATIONALE:
· Court applies rational basis review because there was no intent/purpose for discrimination (and thus no strict scrutiny)
· Upheld test under rational basis because there was some connection between the job and the test
· Even though Washington is about racial classification it applies to all classifications.  
· Effect from Palmer v. Thompson (1971) 
· FACTS: Jackson, MS operated public swimming pools, but kept them segregated until eventually closed or sold them all, rather than allow it to be integrated
· TAKEAWAY: When SCOTUS explains why the closure of pool is not going to be violation of EPC, motives don't matter much. 
· It is difficult, almost impossible to find the motivation 
· Closing public facility for all - not violation of EPC
· City can choose to close pools for any reason. SCOTUS has never held an act unconstitutional solely because of the motivations of the men who voted for it
· DISSENT: can’t just close public facility, it was at least in part racially motivated
· Purpose further defined in…
·  Personnel Administrator of Massachusetts v. Feeney (1979)
· FACTS: Veterans > ALL other applicants – absolute preference
· Rational basis review b/c facially discriminatory on a non-suspect class BUT 98% of veterans were male so disparate impact on females = clear effect
· Need to show purpose though  “discriminatory purpose, however implies more than intent as volition or intent as awareness of consequences. It implies that the decision maker, in this case a state legislature, selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its’ adverse effects upon an identifiable group”
· Village of Arlington Heights v. Metropolitan Housing Development Corp. (1977)
· FACTS: Metro Housing applied to Village for rezoning from single family to multi-family residential to build federally subsidized low to moderate-income housing. Request denied.
· ISSUE: Whether the application of the zoning ordinance violated Equal Protection Clause of 14th Amendment.
· HOLDING: The zoning ordinance in question was facially neutral and it was held that it did not have a discriminatory purpose therefore did not violate EP and received rational basis review.
· FACTORS: How to prove discriminatory purpose… non-exhaustive list 
· Extreme statistical proof 
· Deviation from procedure  events leading to decision 
· Decision inconsistent with typical priorities 
· Legislative or administrative history 


(5) AFFIRMATIVE ACTION
	Presumptively Unconstitutional 
	No Presumption
	Presumptively Constitutional 

	· Race
· National Origin 
	· Gender
	· Class/Socio-economic 
· Veterans
· Sexual Orientation
· Virtually all other forms



Classifications Benefiting Women: Intermediate Scrutiny 
· Califano v. Webster (1977)
· FACTS: Provision of Social Security Act for calculation of old-age benefits skewed women’s benefits slightly toward their later (higher earning) years, qualifying women in general and single women specifically for slightly greater benefits  facial classification
· HOLDING: Provision upheld b/c substantially related to an important gov’t goal 
· REASONING: The purpose here is that women have made less money over time and government is trying to give them a way of compensating so they will not be harmed further. The means is using the gender classification in SS to give the women a benefit. Clear, tight fit. 
· “Sex classifications may be used to compensate women for particular economic disabilities they have suffered, to promote equal employment opportunity, to advance full development of the talent and capacities of our Nation’s people. But such classifications may not be used, as they once were, to create or perpetuate the legal, social and economic inferiority of women”

Classifications Benefiting Minorities: Strict v. Intermediate Scrutiny?
· Categories of Race-Based Affirmative Action Cases:
· Pro-Strict Scrutiny: importance of colorblindness, stigma against beneficiaries, importance of individual decisions
· Pro-Intermediate Scrutiny: different if majority deprives itself, necessary to use as remedy, necessary to achieve other goals i.e. diversity 
· Race-Based Affirmative Action General Rule: Strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination [OR for diversity re: higher education] accepted as compelling gov’t purpose.
· What constitutes a compelling purpose for racial affirmative action? (From Croson)
· Court has accepted:
· Remedying past and current race discrimination w/ “strong basis in evidence”	
· By PROVEN violator
· In which gov’t = passive participant or violator, assuming public $’s do not finance private prejudice 
· Court has rejected:
· Remedying de facto, industry-wide or societal race discrimination
· Increasing services in minority community
· Need for nonwhite role models
· Reducing historical vestiges of discrimination against nonwhite
· Richmond v. J.A. Croson (1989)
· FACTS: Richmond City Council created a set aside program which required that a percentage of prime subcontracts for construction projects be reserved for minorities. 
· HOLDING: Under strict scrutiny analysis this plan violates equal protection. 
· RATIONALE:
· Means = 30% of contract $ must go to a “minority” contractor (“set aside”)
· End = Remedy past discrimination and encourage minority contractor businesses 
· Richmond tried to back the plan up with statistics i.e. 50% of Richmond was black but only .67% of contracts  no direct evidence of discrimination in this field
· TAKEAWAY:
· Affirmative action programs can only be maintained by showing that the programs aim is to eliminate effects of past discrimination 
· Strategy- the P were white and blacks are majority of council 
· Quotas will never pass for affirmative action! 


5TH AND 14TH AMENDMENT – DUE PROCESS CLAUSE

There are two Due Process Clauses and two types of Due Process:
· 5th Amendment – limit on power of the national government
· 14th Amendment – limit on the power of the states
· Substantive Due Process limits the policy choices government can make depending upon nature of individual liberty at issue. Question to ask is WHAT government action has been taken?
· Procedural Due Process limits the procedure or methods by which government can enforce laws. Requires that government afford particular persons notice and opportunity to be heard. Question to ask is HOW has the government action been taken?

INCORPORATION – A VERSION OF SDP
· Does Bill of Rights directly limit action of state governments? No, see Barron v. Baltimore.
· Selective Incorporation = settled legal rule
· Said framers of 14th Amend DID NOT intend total incorporation of 1-8th Amendments to limit power of state gov’ts
· Made federalism argument that total incorporation would deprive state and local gov’ts of autonomy 
· Said total incorporation would result in too great a role for federal courts in state and local gov’t action
· Frankfurter, Cardozo, & Harlan
· Total Incorporation = rejected rule
· Said framers of 14th Amend DID intend total incorporation of 1-8th Amendments to limit power of state gov’ts
· Said federalism NOT a sufficient reason for tolerating violations of fundamental liberties 
· Said problem with selective incorporation approach was it allows justices to rely too much on their own subject judgment
· Black & Douglas 
· Palko v. Connecticut: rejecting total incorporation, approving selective incorporation, BUT determining that 5th Amend protection against double jeopardy failed selective incorporation test
· Palko Test=whether it is a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental”
· Duncan v. Louisiana: explaining test for determining whether a provision of Bill of Rights is incorporated to limit power of states as whether the right is among those “fundamental principles of liberty and justice which lie at the base of our civil and political institutions;” whether it is “basic in our system of jurisprudence;” whether it is “fundamental to the American scheme of justice”
· Bill of Rights is MOSTLY “Incorporated”
· NOT: 5th (grand jury criminal indictment) 7th (jury trial in civil cases)
· UNDECIDED: 8th (excessive fines), 3rd (quartering soldiers) 

ECONOMIC LIBERTIES (Pre-1937 ONLY) – Refers to constitutional rights concerning the ability to enter into and enforce contracts; to pursue a trade or profession; and to acquire, possess and convey property. Ended w/ U.S. v. Caroline Products Co. (1938) upholding economic legislation and articulating presumption of validity, no fundamental right of liberty of contract 

Allgeyer v. Louisiana (1897): 1st case to recognize the fundamental right of liberty to contract

Lochner v. New York (1905) 
· FACTS: New York legislature set the maximum hours that bakers could work, prohibiting more than 60 hours/week and more than 10 hours/day.
· HOLDING: NY Law is unconstitutional because it violates the Due Process Clause of the 14th Amendment. NY Law interferes with freedom of contract and does not serve a valid police purpose
· RATIONALE:  Government can interfere with freedom of contract only to serve a valid police purpose  protect public safety, public health, or public morals. It is the judicial role to carefully scrutinize legislation interfering with freedom of contract to make sure that it served a police purpose.
· DISSENT: This is not our place to judge – inhaling flour v. coal dust, legislature can figure this out much more effectively (think Breyer in Heller). Alleges majority is trying to enforce their own economic view – not what the 14th amendment does. 

Muller v. Oregon (1908) 
· SCOTUS upheld a maximum hour’s law pertaining to women.  The justification was that women’s physical structure, reproductive health and their performance of maternal functions required limiting nondomestic work.
· Why now is it ok to infringe on the employer’s liberty to contract?
· The court thinks that women and miners are actually at harm it will uphold the law, but when it thinks bakers are not in actual harm they will strike down the law.  Uses the same rule as in Lochner case.

Adkins v. Children’s Hospital (1923)
· HOLDING: Min. wage laws are unconstitutional b/c infringe on ind. right to contract.
· RATIONALE: In making contracts, parties have an equal right to obtain from each other the best terms they can as a result of private bargaining. Decision of minimum wage is based wholly on the opinions of the board and advisors as to what will be necessary to provide a living for a woman and preserve her morals. Women have reached equality – there is no need to make different rules for them anymore. No valid police purpose.
· NOTE: inconsistent b/c here said right to contract not absolute 

Weaver v. Palmer (1926)
· FACTS:  Bacteria ridden rags (shoddy) were banned from being put in comforters. 
· RATIONALE: The court weighed the evidence, and there was no evidence that the rags transmitted or produced disease. The court rejected the claim that the ban was needed to protect public health and found that the law interfered with freedom of contract for those who wished to buy and sell such products.  The court said that the public interest in health could be served by regulation, such as by mandating sterilization of the material.  
· DISSENT: (Holmes) defer to legislature if they think that it is dangerous to consumers  

Nebbia v. NY (1934) Initial suggestions of the demise of the Lochner era
· FACTS: In response to a rapid decline in the price of milk, and the resulting risk that farmers would stop producing it, NY legislature made a law that gave it the power to fix minimum and maximum retail prices for milk
· HOLDING: Court upheld law as constitutional under Due Process Clause 
· RATIONALE: While use of property and making of contracts are normally matters of private and not public concern, neither right is absolute. There is a right of the public to regulate private rights in the common interest. 5th and 14th Am do not prohibit government regulation, they only require due process, which only requires the law not be unreasonable or arbitrary. A state is free to adopt any economic policy deemed to protect public welfare as long as there is a reasonable means/end fit

West Coast Hotel Co. v. Parish (1937)
· End of substantive economic due process; court upheld a state law that required a min wage for women employees and expressly overruled Adkins 
· RATIONALE: The constitution does not discuss freedom to contract; it only protects liberty. Protection of women against unscrupulous employers is a legitimate end and a fixed minimum wage is an admissible mean to that end.
· TAKEAWAY: Freedom to contract is not a fundamental liberty anymore. Court uses rational basis.

Post-1937 (Lochner Era) laws regulating the economy and “ordinary” legislation do NOT infringe upon a fundamental right  standard is whether gov’t has rational basis for  the law (impacting non-fundamental interests), see Carolene Products; Williamson v. Lee Optical.

U.S. v. Caroline Products Co. (1938)
· FACTS: Congress made the Filled Milk Act that prohibited “filled milk,” a substance obtained my mixing milk and vegetable oil, from being shipped interstate.  
· HOLDING: Court upheld the Filled Milk Act reaffirming the new policy of judicial deference to government economic regulations.
· RATIONALE:
· Economic regulations should be upheld so long as they are supported by a conceivable rational basis. 
· FAMOUS FOOTNOTE 4: Exceptions to presumption of constitutionality = 
· legislation within a specific prohibition of the Constitution (BoR)
· legislation restricts political process
· prejudice against “discrete and insular minorities”

MODERN ECONOMIC SUBSTANTIVE DUE PROCESS 
Williamson v. Lee Optical (1955)
· FACTS: An Oklahoma statute prohibited any person who is not a licensed optometrist or ophthalmologist from fitting, duplicating, or replacing lenses without a written Rx
· HOLDING: SCOTUS upheld the statute under Due Process Clause of the 14th Amendment
· RATIONALE: The law may have a needless requirement. It is for the legislature, not the courts, to assess. The actual motive behind law doesn’t matter if the court can conceive of some legitimate purpose and so long as the law is reasonable, the law will be upheld.  
· TAKEAWAY: Modern economic substantive due process  subject to rational review





General Structure of Substantive Due Process Analysis:
1) Does the law impact a fundamental right?
a. Yes, “more searching judicial inquiry” (i.e. Strict Scrutiny) 
b. No, Rational Basis Review 
2) Is the right infringed?
3) Is there a sufficient justification for the law? 
4) Is the means sufficiently related to the purpose of the law? 
a. Strict Scrutiny:
i. Purpose must be a compelling goal not prohibited by the Constitution 
ii. Law is only permissible if a “necessary” (least burdensome) way to achieve the purpose
b. Rational Basis:
i. Purpose permissible as long as the Court can conceive ANY goal not prohibited by the Constitution (doesn’t have to be the actual goal)
ii. Law permissible as long as there’s a rational relationship to the purpose

Constitutional Protection for Family Autonomy 
Loving v. Virginia
· SCOTUS first recognized the right to marry as a fundamental right protected under the liberty of DPC BUT not absolute right – state has the power to regulate
· The freedom to marry is a fundamental right but the issue of being able to marry same gender does not get strict scrutiny – conclusory 
· Fundamental rights  strict scrutiny re: laws infringing on right to marriage 
· NOTE: use of “accounting” re: how many states do/don’t have similar laws

Reproductive Autonomy: Procreation and Contraception  more about power than privacy, note difference b/w different types of decisional autonomy

Griswold v. Connecticut (1965)
· Courts today often cite w/ modern analysis OR Harlan’s concurrence 
· Penumbras and Emanations (Douglas)  concerned w/ idea of returning to Lochner era
· Linked right of privacy to specific guarantees of Bill of Rights
· 1st, 3-4thAs have penumbras – things that come forth with/part of the explicit rights (more that’s protected than just the explicit right)
· Marital privacy lies within the penumbras 
· DON’T USE THIS IS SDP ANALYSIS, DON’T USE THESE PHRASES 
· Critique: you can pretty much apply this approach to anything 
· 9th Amendment Concurrence (Goldberg/Warren/Brennan) – Language to make clear that fundamental rights not limited to BOR 
· SDP Concurrence (Harlan) – rule is unconstitutional because it violates SDP. Give meaning to the 14thA concept of personal liberty.
· THIS IS THE RATIONALE GOING FORWARD-SDP
· Black’s Dissent – There are no unenumerated rights. Connecticut can do this.





Two Competing Approaches to ID’ing Fundamental Rights Under SDP Analysis:
1) Current Majority: Precedent-based w/ reasoned judgement, tradition & history, & more broadly defined 
a. Non-textual rights protected when objectively deeply rooted in history & tradition & implicit such that liberty nor justice would exist
b. Requires “careful description of the asserted fundamental liberty interest”      
2) Minority: Look ONLY to tradition & history and narrowly-define asserted interest 
a. Non-textual rights protected only if = “a tradition,” stated at the most specific level of abstraction for protecting the right

Michael H. v. Gerald D. (1989)
· ISSUE: Does the CA paternity law violate the Due Process Clause of the 14th amendment?
· HOLDING: No b/c no fundamental right to obtain parental rights
· RATIONALE: The tradition here is that our nation respects the relationship within the unitary, marital family. The presumption of legitimacy was a fundamental principle of the common law. Michael must prove that our society has traditionally afforded natural fathers parental rights or at least not traditionally denied them when the child is born into an established family. It is important that the scope of the right be properly constrained. Any right can be fundamental at a general level. 
· Footnote 6: Go narrow when setting the issue – typical Scalia – find the “most specific level at which a relevant tradition protecting, or denying protection tithe asserted right can be identified” (MINORITY RULE) 
· DISSENT: (Brennan) The majority is worried about the scope of the DPC and uses tradition. Tradition, however, is as malleable and elusive as the "liberty" referred to in the DPC. The majority's scope is too narrow, should look at parenthood as an interest. The original reason for the presumption was uncertainty of paternity; in today's society, there is no more uncertainty as blood tests can prove conclusively who is a child's father.

Moore v. City of East Cleveland (“right to live together as a family”) 
· FACTS: Cleveland criminal statute that limits occupants of a dwelling to members of a single family. Moore’s family did not meet the definition required for a single family.
· HOLDING: The right infringed upon is a liberty interest protected by the Due Process Clause, and the statute does not sufficiently advance legitimate state interests. Therefore, the statute is unconstitutional. 
· RATIONALE: The city justifies the statute as a means of preventing overcrowding, minimizing traffic and parking congestion, and avoiding undue financial burden on the school system. While these are legitimate goals, the statute serves them only marginally because large groups of people can still live together so long as they meet the statutory definition of a single family. 

Washington v. Glucksberg (1997)
Unanimous decision to uphold law prohibiting physician-assisted suicide, but split re: rationale
· Need to know Cruzan case as background – issue of refusing medical treatment re: P in vegetative state – specifically life support –re: presumption – topic of medical autonomy is a realm w/ substantial litigation but no laws yet struck down as violating – state still retains power to prohibit physician assisted suicide 
· ISSUE: Does the WA ban on physician assisted suicide violate DPC of the 14th Amendment? 
· HOLDING: There is no fundamental right to commit suicide protected by DPC. Unanimous decision UPHELD state law as constitutional BUT split on rationale. 
· ANALYSIS: Court said must “carefully formulate” the right at issue in order to apply history and tradition. Doesn’t mean “narrowly” formulate, but also there is not NO constraint. This was not like the right in the precedent cases that used right to be free from unwanted touching (life support). Once determined there was no fundamental right, used rational basis to uphold the statute. Ban was found reasonably related to a number of state interests including saving human life, assuring proper treatment for mentally ill, preserving trust in doctor/patient relationship, protecting vulnerable groups.
· CONCURRENCES: There is no generalized right to commit suicide BUT there may be a fundamental right to receive pain easing medical treatment even if that treatment leads to death in certain circumstances

Bowers v. Hardwick (1986)
· ISSUE: Whether the Georgia law criminalizing sodomy violates the Due Process Clause of the 14th Amendment. Whether there is a fundamental right to engage in homosexual sodomy.
· HOLDING: No. Law is constitutional under rational basis analysis.
· ANALYSIS: Court framed the issue as being applied to homosexuals (used standing to eliminate heterosexual plaintiffs), rather than viewing the case as one involving personal autonomy and the “interest in independence in making certain kinds of important decisions.”
· Court held the right to engage in homosexual sodomy is neither implicit in the concept of liberty nor deeply rooted in the nation’s history and tradition
· Use 14th Am DPC—the court started with incorporation, how to determine if fundamental right and therefore subject to SS?
· Court is generally hesitant to create new fund right b/c role of legislature 
· Morality argument 
· DISSENT:  This should get strict scrutiny – this is right to privacy/choose intimate relations.

Lawrence v. Texas (2003)	
· FACTS: Texas statute made it illegal to engage in oral or anal sex with some one of the same gender. Like Bowers, but unlike it in that Bowers originally did apply to everyone. This only applies to homosexuals.
· HOLDING: SCOTUS strikes down statute. Adults have a protected liberty interest in their intimate sexual behavior. There is a right to privacy protected here under liberty of DPC. Overrules Bowers v. Hardwick.
· ANALYSIS: Court doesn't say if it is a fundamental right and doesn't mention standard of review. Instead, court talks about the scope of the right to engage in intimate sexual relations. Just says because it can’t even pass rational basis review, it can’t be constitutional. No longstanding history of laws directed at homosexual conduct.
· CONCURRENCE- O’Connor
· Argues this is a violation of the equal protection clause, don't overrule Bowers
· Scalia dissent turn down Bowers but not Roe?? Criticizes use of foreign laws as support 

Obergefell v. Hodges (2015)
· HOLDING: Kennedy 5-4 majority. Due Process Clause guarantees the right to marry as one of the fundamental liberties it protects, and that analysis applies to same-sex couples in the same manner as it does to opposite-sex couples. 
· REASONING: Judicial precedent has held that the right to marry is a fundamental liberty because it is inherent to the concept of (1) individual autonomy, it protects (2) the most intimate association between two people, it (3) safeguards children and families by according legal recognition to building a home and raising children, and it has (4) historically been recognized as the keystone of social order  not sure if one-off?
· Because there are no differences between a same-sex union and an opposite-sex union with respect to these principles, the exclusion of same-sex couples from the right to marry violates Due Process Clause. 
· The Equal Protection Clause also guarantees the right of same-sex couples to marry as the denial of that right would deny same-sex couples equal protection under the law. 
· Language about evolution of marriage = time in history BUT no useful means for distinguishing when to frame narrowly or broadly

Modern Substantive Due Process: Reproductive Autonomy 
Roe v. Wade (1973)
· HOLDING: Abortion ban is unconstitutional. The fundamental right of personal privacy (from Griswold) is extended to the choice of abortion. This is a fundamental right under the right of privacy therefore it is subject to strict scrutiny
· ANALYSIS: State set forth three reasons it had a compelling interest in restricting abortions: dangerous procedure (health of mother), discourages illicit sexual conduct, interest in protecting the fetus,
· Holds that discouraging illicit sexual conduct is not a compelling state interest
· Dividing line is viability of child  trimester framework
· 1st trimester: state has no compelling interest as to mother or fetus
· 2nd trimester: state compelling interest in maternal health
· 3rd trimester: state “compelling interest” in maternal health and potential human life

Planned Parenthood v. Casey (1992)
· HOLDING: Preserved the “essential holding” of Roe v. Wade BUT rejected trimester framework and replaced it with a new “undue burden test”
· ANALYSIS: Undue Burden Test: A law is unconstitutional if: the law has the purpose or effect of placing a “substantial obstacle” in the path of a woman seeking an abortion before the fetus attains viability?
· Court claimed the principle of stare decisis prevented them from abandoning Roe in its entirety
· Is the rule workable? Plurality holds that Roe is workable. You can understand it and predict how it will be applied in the future.
· Reliance? There has been reliance. Its reproductive freedom for women –gives women control over their reproductive lives in a way they didn’t have before.
· Change in law? If you look to case law up to Roe, then Roe to now, there hasn’t been any change in autonomy cases – still support a fundamental right to terminate a pregnancy
· Change in fact? Has been a change in fact – viability time line has changed and dangers of abortion have changed- but these changes don’t undermine the fundamental holding in Roe
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SCOPE OF THE FEDERAL EXECUTIVE POWER

2 Step Approach to Assess Constitutionality of Executive Acts
1. Is the law enacted within the scope of the President’s authority conferred by Article II of the Constitution? Youngstown analysis
2. Does the law violate any provisions of the Constitution?

Youngstown v. Sawyer (1952) 
· ISSUE: Was the President acting within his constitutional power when he issued an order directing the Secretary of Commerce to take possession of and operate most of the Nation’s steel mills?
· HOLDING: NO. Truman’s executive takeover of steel mills was unconstitutional 
· ANALYSIS:
· Black (Majority): FORMALIST  NO b/c text of Constitution does NOT confer authority & Congress did NOT approve. There is no inherent presidential power; the president may act only if there is express constitutional or statutory (congress) authority = Explicit Authority Approach
· Pragmatic problem- if everything the president has to do must be listed then he can’t do a lot of things, such as executive agreements.  There are important things the president needs, wants or we want him to do and can’t do.
· Jackson: NO b/c Congress passed laws about seizure of mills and did NOT give president power and b/c supplying military forces is NOT constitutional power designated to president = prevailing approach to assess presidential action
· Zones Analysis
· Zone 1: Congressional and Constitutional approval gives the President maximum authority
· Zone 2:  Both the Constitution and Congress are silent (twilight zone) (concurrent authority with congress). (Always start with this zone) [Twilight zone: when in absence of either congressional grant or denial he can rely upon his own independent powers]
· Zone 3: When the president takes measures incompatible with the express or implied will of Congress.  Lowest power.
· Douglas: NO b/c taking power is NOT constitutional power designated to President. The president has inherent authority unless the president interferes with the functioning of another branch of government or usurps the power of another branch.
· Usurpation Approach: President may act without constitutional or statutory authority unless he or she usurps the “central function” of another branch of gov’t 
· Frankfurter: NO b/c congress implied disapproval. Have inherent presidential power when the constitution and congress are silent, unless congress stops them in some way.
· Vinson (dissent): YES b/c Congress and Constitution have NOT denied authority. The president has inherent powers that may not be restricted by Congress and may act unless the Constitution is violated. So federal laws restricting the president’s power are unconstitutional.
· Constitutional Prohibition:  President may act unless he violates an explicit constitutional provision 	
· TAKEAWAY:
· Separation of Power Theories: whether President has “inherent power”
· Justice Black (majority opinion BUT not followed): NO, Pres only has power to act with express (textual) constitutional or congressional approval 
· Justice Jackson: (Followed) YES, if Constitution and Congress are silent 
· Justice Douglas: Yes, if Pres does not “usurp” other branches’ powers
· Justice Frankfurter: YES, if Constitution and Congress are silent 
· Justice Vinson: YES, unless explicit disapproval in Constitution
· Prevailing Theoretical Approach to assessing Presidential action
· Justice Jackson’s now famous 3-zone analysis
· Both formalist and functionalist strike down Truman action 
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