[bookmark: _GoBack]PART I: INTRODUCTION TO CON LAW
I. Topics
A. Judicial power
B. Early interpretations of the constitution and BoR
C. Limits on Gov’t power (14th amend EP and SDP Analysis)
D. SOP & Federalism
II. Big picture
A. Theory= general method and/or set of ideas for approaching a legal problem
1. Eg. “originalism” 
2. Eg. separation of powers
B. Doctrine = rules that guide decisions in particular legal cases
1. Eg. applying the “strict scrutiny” test to radical classifications is settled constitutional law DOCTRINE
2. Settled rule vs. unsettled (gray area - multiple opinions)
3. Settled rule is not the same as correct rule
a) There will still be dissenting opinions
C. Political ideology / political preferences = positions and beliefs about government structure and policies
1. Eg. PERSONALLY IDENTIFYING as a “liberal” or “democrat”; PREFERRING POLITICAL CANDIDATES AND LAWS that limit access to handguns
III. Structure of the constitution
A. Original constitution
1. Article I
a) Creates legislative branch 
(1) House of Representativess & Senate.
b) Defines how measure is enacted into law
(1) Bicameralism
(2) Presidential signature or veto
(3) Veto override
c) Enumerates powers vested in nat’l govt
(1) tax & spend – general welfare & common defense
(2) Commerce Clause
(3) owers over war
(4) Necessary & Proper Clause
d)  Imposes certain limits on exercise of govt power
(1) Habeas corpus & others
(2) Protection of enslavement of blacks
2. Article II
a)  Creates the office of the president of the US
(1) Method of election
(2) Term of office
(3) Succession
(4) Impeachment
b)  Defines the powers of the president
(1) Vesting Clause – all exec powers
(2) Commander in Chief
(3) Pardons
(4) Treaty & appts – shared w/ Senate
(5) Receive ambassadors
(6) Take care laws are faithfully executed
3. Article III
a) a.     Creates the Supreme court
(1) Defines original & app jsdx.
(2) Exceptions clause – app jsdx.
b) Provides for creation of fed judiciary – power to Congress to do this.
c)  Vests judicial branch w/ jsdx over certain “cases” and “controversies.”
(1) Fed question, diversity, etc.
d) Provides right to a jury in the “trial of all crimes”
e) Defines and limits crime of treason
4. Article IV
a) Full faith and credit
b) Interstate privileges & immunities
(1) Cannot discriminate against out of state people
c) Interstate rendition of fugitives
d) Fugitive slave rendition
e) Admission of new states
f) Congressional power over territory and property belonging to the US
g) Guaranty clause
5. Article V 
a) Amendment process
(1) Proposed by congress (2/3 of each house)
(2) Convention (on petition of 2/3 of the states)
(3) Prohibited any amendments to end the trade of enslaved persons until 1808
(4) State equality of suffrage in senate guaranteed
6. Article VI
a) Acceptance of previously incurred debts
b) Supremacy clause
(1) Federal law is SUPREME to ALL state law
c) Oath of office (no religious test)
7. Article VII
a) Ratification process
(1) Nine states ratified by 1788
(2) All 13 states ratified by 1790
B. Bill of rights (1st - 10th amendments) - Individual rights
1. st -- Speech/religion
2. 2nd -- Right to bear arms)
3. 3rd -- Quartering of soldiers
4. 4th -- Search & seizure
5. 5th -- Due process/takings
6. 6th -- Speedy trial/impartial jury
7. 7th -- Civil jury
8. 8th -- Bail/cruel & unusual punishment
9. 9th -- Unenumerated rights
10. 10th -- Reserved powers
C. Post-civil war amendments (13th, 14th, 15th)
1. 13th – slavery prohibited
2. 14th – citizenship, DP, EP & PI
3. 15th – race/vote
IV. US constitution performs 4 major functions
A. Establishes national gov’t
1. 3 branches
B. Divides power
1. Separation of powers
C. Determines relationship between federal gov’t and states
1. Federalism
D. Limits gov’t power
1. Protection of individual rights
a) Very few individual rights in original constitution – federalists did not think they were necessary – federal gov’t had limited powers and by listing individual rights it would imply federal gov’t had unlimited powers RATHER than being limited to the EXPLICIT powers listed
b) Federal gov’t cannot act unless power is listed/enumerated
2. Federal actors MUST show that the constitution grants that power, state actors have general power to act unless the constitution says otherwise
a) Federal action →  presumptively invalid
b) State action→ presumptively valid
PART II: FEDERAL JUDICIAL POWER
I. AUTHORITY OF JUDICIAL REVIEW
A. Judicial Review of other branches of FEDERAL government
1. Marbury v. Madison: established Judicial review of Executive actions and Legislative actions to determine whether they are constitutional
a) Facts: Marbury was appointed by President Adams at close of his presidency (signed, sealed, but not delivered). When the new president, Jefferson, assumed office, he refused to fully finalize Adams’ appointments of Marbury (refuses to deliver). Relying on Section 13 of the Judiciary Act of 1789, Marbury then brought an action in the United States Supreme Court against James Madison (defendant), Thomas Jefferson’s Secretary of State, seeking a writ of mandamus to compel him to finalize Marbury’s political appointment.
b) Issue 1: Does Marbury have the right to his commission?  YES
(1) He was lawfully appointed to that position by the President Adam's act of signing his commission (signed and sealed was enough, delivery not required). → president action = unconstitutional
(2) Political question doctrine (is this for executive ats and legislative acts??)
(a) Political in nature → NOT reviewable by court (Other branches of gov have primary interpretive authority)
(i) Actions to execute will of the president = discretionary act
(a) Ex. something that is within the executive branch to decide - president using powers to do something
(b) Ex. where someone sues the president saying that sending troops and starting this war violates constitution → not reviewable
(c) Ex. suing members of congress
(b) Not political in nature → Reviewable by court
(i) Vested right of some sort
(c) Here: action of giving the commission is a right
c) Issue 2: If he does have a right and that right is violated, does Marbury have a remedy under United States law? YES
(1) Generally, if someone is injured he has a right to a remedy
(2) Marbury was given legal title to the office of Justice of the Peace for the duration of his appointment. Thus, Madison’s refusal to finalize Marbury’s appointment interferes with Marbury’s legal title. Marbury is entitled to a remedy under federal law. 
d) Issue 3: If Marbury is entitled to a remedy, is that remedy specifically a writ of mandamus (as outlined in Section 13 of the Judiciary Act of 1789) issuing from this court? NO - the court does not have original jurisdiction to do so
(1) Judiciary Act of 1789 authorizes the Supreme Court to give writ of mandamus -- this act allows the Supreme Court to have original jurisdiction over actions of writ of mandamus
(2) However, this Judiciary Act of 1789 directly conflicts with Article III of the Constitution, which greatly limits the cases in which the Supreme Court has original jurisdiction and provides it with appellate jurisdiction in all other cases. 
(3) Constitution is supreme law of the land, and dictates the rule.
(4) The Court’s job is to interpret laws that the legislature makes. And It is the role of the Court to decide when Congress passes a law that is unconstitutional.
(5) The Act is unconstitutional because it seeks to expand the Supreme Court’s original jurisdiction (it gives original jurisdiction where Article III says there is no original jurisdiction and only appellate jurisdiction) and therefore jurisdiction over Marbury’s claim cannot be exercised.
e) Key points:
(1) Creates authority of judicial review of EXECUTIVE actions → Supreme court can declare acts of the president unconstitutional
(a) failure to deliver Marbury’s commission is unconstitutional
(2) Interprets article III of constitution - Congress cannot expand original jurisdiction of the Supreme Court
(3) Establishes authority for judicial review of LEGISLATIVE actions → supreme court can declare federal laws (acts of congress) unconstitutional
(a) Declares a federal law - judiciary act of 1789 - unconstitutional
B. Federal judicial review of STATE acts (executive, legislative, or judicial)
1. Martin v. Hunter’s Lessee - established power of federal judicial review of STATE acts 
a) Facts: dispute to land in Virginia (Martin claims owns it because inherited from british lord & US-britain treaty protects it; Hunter claims Virginia took land before that treaty, so Martin doesn’t own). VA argues US Supreme court does not have power to review appellate issues originating in their state court.
b) Holding: US supreme court has power to review state court judgments.
c) Reasoning:
(1) structure of constitution presumes supreme court may review state court decisions and gives congress discretion on whether to create lower federal courts (does not require lower federal courts). 
(2) Important to eliminate biases of State court judges
(a)  State judges have their own incentives/motives
(i) State judges are elected/voted rather than appointed 
(a) Do things to get re-elected & gain popularity
(ii) State judges have changing salaries
(b) Fed judges appointed for life & not dependent on constituents to keep their job
(3) Important to maintain uniformity of interpretations of federal law. 
(4) Also, otherwise, the supreme court would be powerless to hear any cases except for the few falling in its original jurisdiction
2. Cohens v. Virginia - reaffirmed supreme court’s authority to review state court judgments
a) Holding: Criminal defendants can get supreme court review when claim their conviction violates Constitution
3. Cooper v. Aaron - Supreme court invalidates state’s resistance efforts at integrating schools in order to uphold their previous ruling in Brown.
a) Facts: court issued Brown ruling. State resisted and refused to comply. Governor resisted integration by calling a guard to keep black students out. State claims that it did not have to comply with supreme court decision
b) Court: Article VI of the constitution makes the Constitution the “supreme law of the law of the land”. Court then used Marbury v. Madison to state that the Supreme Court’s holding is the supreme law of the land (Federal judiciary is supreme in its exposition (interpretation) of the law and the constitution - and their interpretations become the law.) States are bound to follow the Supreme Court’s holdings of law & cannot nullify it directly by any  state legislature or state executive or officers nor indirectly by them through evasive schemes for segregation.
II. LIMITS ON THE FEDERAL JUDICIAL POWER
A. Interpretive limits - constitutional interpretation
1. Sources of constitutional interpretation
a) Primary
(1) Text of the constitution
(2) Original constitutional history
(3) Overall structure of the constitution
(4) Values reflected in the constitution
(5) **DC v. Heller is only time we see the first part (primary sources)
b) Secondary
(1) Judicial precedents
2. Methods of constitutional interpretation
a) Originalism = judges deciding constitutional issues should confine themselves to enforcing norms that are stated or clearly implicit in the written constitution or intended by the drafters (evolution by amendment only, and not by interpretation) (Courts should have narrow discretion in interpretation)
(1) Originalism - specific intent
(a) Actual Intent of the framers of the constitution (being able to bring the framers back from dead and ask them what the meant and accepting that as proper interpretation)
(2) Originalism - modified/abstract intent
(a) what framers would have intended if the modern question was posed to them
(3) Original meaning/understanding (scalia)
(a) what individuals of the time understood the constitution to mean AT THAT TIME
(b) Look at dictionary from time constitution was made (not going to try and communicate with spirits of the framers)
b) Non-originalism = courts should go beyond that set of references and enforce norms that cannot be discovered within the four corners of the document (constitution can evolve by interpretation in addition to amendments) (courts should have substantial discretion in interpretation)
(1) Tradition
(2) Process-based theory
(3) Aspirationalism
(4) Textualism - using the text to define the meaning of the language.
(5) Pragmatic
(6) Purposive
(7) Structural
(8) Values-based
(9) precedential/doctrinal -looks at cases (this is what we do on EXAM)
c) Notes
(1) Originalists use only originalism methods
(2) Non-originalists use both originalism and non-originalism methods
3. Second amendment example - DC v. Heller
a) Facts: A special officer wanted to possess a gun for self-defense purposes at his home. A DC law required special permits, for which the officer was denied. He challenged the law invoking the 2nd amend.
b) 2nd amendment = “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear arms, shall not be infringed.”
c) Issue: What is interpretation of second amendment?
(1) that all individuals have right to bear arms, so laws that restrict that are unconstitutional vs.
(2) That only militia service has the right to have guns
d) Majority opinion (scalia) → textualism, original meaning, precedential, evolutionary
(1) Holding: second amendment protects individual right to bear arms for self defense → DC laws violate the constitution [the state must allow him to register gun and give license to keep it at home]
(2) Divides up the second amendment into two parts: prefatory clause (“A well regulated Militia, being necessary to the security of a free State,”) and operative clause (“ the right of the people to keep and bear arms, shall not be infringed.”). The operative clause is most important. The prefatory clause is separate and not controlling.
(a) Operative 
(i) “Right of the people” = all the people, not just militia
(a) Other amendments used “people” to talk about all the people
(ii) “Keep and bear arms”
(a) 1773 dictionary definition of arms = weapons (original meaning)
(b) Historical documents from that period of time → “arms” not just used in military context
(b) Prefatory 
(i) “Militia” = all able bodied men
(ii) “Security of a free state” = security of a free government (One of reasons for 2nd amendment, is to protect individuals from federal gov being tyrants and taking all of their arms)
(c) Relationship of clauses → historical approach - The Amend was created in express reaction against England’s tyranny. Every person needed to be personally armed in order to protect themselves. All people had guns back then, so they would never create a right that must be read in connection with keeping a militia. 
(3) The right is not unlimited → states are  free to regulate who can possess firearms (for example, states are free to deny handgun registration and possession to felons and the mentally ill or in schools) & types of guns (Unusual and extremely dangerous weapons) based on certain safety concerns
(a) Here: none of those concerns
(4) Additional support in precedent -  Miller → second amendment right extends to only certain kinds of weapons. The case focused on the type of weapon. If it just meant to say it was non-military use so prohibited, they would just say the two people were not military rather than go into a whole opinion on the type of gun.
e) Dissent (stevens) → textualism, originalism: framer’s intent, precedential
(1) This is about protecting states from federal government. Not about protecting citizen self defense from federal government
(a) Uses the history of Madison’s various drafts of the 2nd amend to determine that the militia itself was key to the amend and not the drafter’s fears that Congress/gov’t would try to regulate civilian use of weapons.
(2) The first part of 2nd amendment is a preamble and is important
(3)  “When each word of the text is given full effect, the Amend is most naturally read to secure to the people a right to use and possess arms in conjunction with service in a well-regulated militia.”
(4) Uses the history of Madison’s various drafts of the 2nd amend to determine that the militia itself was key to the amend and not the drafter’s fears that Congress/gov’t would try to regulate civilian use of weapons.
(5) Here: Heller wants gun for self-defense, not a militia-related purpose. He does not have the constitutional right to do so
f) Dissent (breyers) → doctrinal analysis, pragmatic judging
(1) The District of Columbia’s law does not violate Heller’s Second Amendment rights. The Second Amendment’s protection of the right to bear arms is not absolute. 
(2) Even if the Second Amendment could be interpreted as protecting a self-defense (and not militia-based) purpose for owning a handgun, the District of Columbia law does not unreasonably interfere with the right of self-defense because its purpose is to combat the presence of handguns in high-crime urban areas. 
(3) Standard of review should be an “interest-balancing inquiry” whereby the court would seek to determine whether a particular statute burdens an interest protected by the Second Amendment in a way that is disproportionate to the statute’s effects on other important governmental interests. 
(4) In applying this new level of scrutiny to the District of Columbia’s law, the law is a permissible, proportional legislative response to the serious problem of handguns and urban crime, and thus it furthers an important government interest in health and safety
B. Congressional limits - Ability of Congress to restrict federal court jurisdiction
C. Justiciability limits - Set of judicially created doctrines that limit the types of matters that federal courts can decide

PART III: CONSTITUTION’S PROTECTION OF CIVIL RIGHTS AND CIVIL LIBERTIES - INDIVIDUAL GUARANTEES AGAINST GOVERNMENTAL OR PRIVATE ACTION
I. APPLICATION OF BILL OF RIGHTS TO STATES
A. Introduction notes
1. The constitution sets minimum level of protection from individuals. States generally are free to grant broader protections than those in the constitution
B. Early interpretation → before civil war, the bill of rights applied to federal government only, and not to states (meaning, it protected people from federal government action, but not from state government action
1. Barron v. Mayor & city of Balitomore (1833) - The Bill of rights does NOT directly limit action of state governments because it was only meant as protection from federal government.
a) Facts: city undertook construction that destroyed an individual’s property without providing just compensation (which is required by Takings Clause of 5th amendment)
b) Issue: Does 5th amendment takings clause apply to the city?
c) Holding: NO - The Bill of Rights are only restrictions on the federal government and do not apply to state or local governments.
C. False start in applying Bill of Rights to the states
1. Slaughter House cases (no longer good law): 
a) Facts: City has disease outbreak in water b/c of slaughterhouses. Louisiana state legislature gave one company a monopoly over entire slaughtering business.The legislature required all butchers to rent out space from the company and conduct all butchering activities on the premises. P says this law is unconstitutional b/c it violates 13th amendment (servitude provision) and 14th amendment (the Privileges and Immunities Clause, Due Process Clause, and the Equal Protection Clause) 
b) Holding: No violation 
(1) Interpretation of 13th and 14th amendment = the one prevading purpose of this amendments is the freedom of the slaved race (african descent) and protection of them. It would also extend to slavery of other races. But does not extend to the butchers. 
(2) Interpretation of 13th and 14th amendment = The Thirteenth Amendment solely prohibits slavery as experienced by Africans in the United States before the Civil War, and it will not be interpreted to include other forms of servitude. The Fourteenth Amendment (which is largely geared towards the protections of emancipated slaves and African Americans, since the 13th amendment was not enough) has purpose to protect african american slaves who just got their freedom & would extend to other races too. The 14th amendment P&I clause only protects rights guaranteed by the United States and not individual states.
c) Analysis
(1) 13th amendment (“neither slavery nor involuntary servitude shall exist in the US; Congress has power to enforce this by enacting legislation”)
(a) P claims being forced into servitude. Court rejects this.
(b) The Thirteenth Amendment was passed to abolish slavery as it existed during the pre-Civil War enslavement of Africans in the United States. 
(c) “Servitude” is a broader concept than “slavery,” but the inclusion of this term in the Thirteenth Amendment was solely for the purpose of forbidding any and all forms of African slavery in the future. 
(d) The thirteenth amendment does not apply to protect the butcher plaintiff. 
(2) 14th amendment due process clause (“nor shall any state deprive any person of life, liberty, or property, without due process of law”)
(a) P argues it was deprivation of their property to not be able to exercise his profession. Court rejects this.
(3) 14th amendment equal protection (“nor shall any state deny to any person within its jurisdiction the equal protection of the laws”)
(a) The equal protection clause applies to state action that is directed at emancipated slaves or the african american race
(b) The Equal Protection Clause does not apply to plaintiffs here because the Louisiana statute does not involve emancipated slaves or race issues. 
(4) 14th amendment privileges and immunities clause (“no State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States”) (this section is still good law)(book: The narrow interpretation of privileges or immunities clause lasted until recently. → 1999 was first time Court used privileges or immunities clause to invalidate a state law)
(a) This only protects the privileges and immunities guaranteed by the United States and not by the individual states → it applies to citizens of US as whole and not citizens of the individual states.
(b) The rights guaranteed by the United States are very limited and historically do not include civil rights (so don’t use this clause to protect 14th amendment rights!)
(c) This clause is a virtual nullity
(d) This clause is not basis to apply bill of rights to states or to protect any rights from state interference.
(e) Thus, the clause does not apply to protect the Butchers’ Benevolent Assn. from the monopoly in the present case
D. Incorporation of the Bill of Rights into the Due Process Clause of 14th Amendment
1. 14th amendment protects “liberties”
2. Current law: selective incorporation (only some of bill of rights are fundamental). NOT total incorporation (all bill of rights automatically fundamental)
a) Palko v. connecticut: Test = whether “so rooted in history and tradition” as to be ranked as fundamental
3. Most of the provisions of the BOR have been “incorporated” to apply to state governments through the 14th amendment due process clause → they are considered “fundamental rights” protected under the DPC of 14th amendment
a) Incorporated
(1) 1st amend (right of speech, press, and religion)
(2) 2nd amend (right to bear arms)
(3) 4th amend (rights to be free from unreasonable searches and seizures and to have excluded from criminal trials any evidence illegally seized)
(4) 6th amend (right to jury trial in criminal proceedings, rights to counsel, to Confrontation of opposing witnesses, to Compulsory process for obtaining witnesses)
b) Not incorporated
(1) 5th amend (grand jury criminal indictment) 
(2) 7th amend (jury trial in civil cases) 
c) undecided
(1) 8th amend (excessive fines) 
(2) 3rd amend (soldiers) 
4. Except for the requirements of a 12 person jury and an unanimous verdict (Court said 6-person jury trial in criminal cases in states is sufficient), the bill of rights provisions that have been incorporated apply to the states exactly as they apply to the federal government (same content).
II. BILL OF RIGHTS/CONSTITUTION AS APPLIED TO PRIVATE CONDUCT
A. Generally, the constitution only prohibits governmental (fed gov and state gov) infringement of constitutional rights. 
B. State action doctrine: The constitution only regulates state action and not private action. (Exam: only discuss this where there is private action. Then have to find an exception)
1. Civil rights cases - created the state action doctrine
a) Facts: Congress passed the Civil Rights Act in 1875 (prohibits discrimination against individuals in establishments including restaurants, hotels, and stores on the basis of race)
b) Holding: This act is unconstitutional. Congress did not have the power under the constitution to regulate private conduct (passing this act that prohibits discrimination by individuals), it is the states that have power to enact laws to protect against discrimination.
c) State action doctrine: The constitution’s protection of individual liberties and its requirement for equal protection only apply to the government, and not to private entities/actors. Private conduct does not have to comply with the constitution. To find some action unconstitutional, it must be attributable to an action of the state, which includes government agencies and officials acting under the color of state law.
d) 14th amend Equal protection clause prohibits state actors from discriminating, not individuals. It gives Congress the power to pass whatever legislation is necessary to enforce those restrictions on state actors or state laws that go against the prohibition, but such legislation must necessarily be predicated upon such supposed state laws or state action.
e) Here: there was no state law or state practice that was adverse to rights protected by fourteenth amendment. There was no violation of the 14th amendment on the part of the state.  → Therefore congress acted outside scope of its power, stepping into the domain of local jurisprudence by laying down rules for conduct of individuals in society, without referring to any supposed action of the state authorities. 
f) Dissent: The majority  ignores the spirit of the Civil Rights Act itself and the intent of Congress in passing a statute that seeks to prevent discrimination against African Americans.
2. Qualifications to blanket rule that Constitution only applies to the government
a) 13th amendment directly regulates private conduct,  prohibiting slave-ownership by individuals
b) Fed and state statutes can apply constitutional norms to private conduct & require that private conduct meet same standards that the Constitution requires of the government
(1) Ex. constitutional requirement for equal protection applies to government. But, congress enacted laws (like Civil Rights act 1964) that prohibit private discrimination by places of public accommodation and in workplace.
C. Exceptions to state action doctrine (constitution applies to private action; private conduct must comply with constitution) 
1. Public function - private entity performs a task traditionally and exclusively performed by the government
2. Entanglement -  if the government affirmatively (meaning, there is an affirmative act of state approving the private action; not enough that state permits the conduct to occur) authorizes, facilitates, or encourages the unconstitutional conduct (acts of discrimination by its citizens).
a) Five areas: Gov’t enforcement; Gov’t regulation; Gov’t subsidy; Voter initiatives encouraging violation of rights; Gov’t entwinement
b) Instances where exception is not met: heavily regulated businesses, granting of monopolies, granting license(ex. Liquor licennse)/providing essential service to a private club
PART IV: LIMITS ON GOVERNMENT POWER
I. EQUAL PROTECTION
A. Constitutional provisions
1. 14th amendment equal protection clause= “No state shall deny to any person within its jurisdiction the equal protection of the laws”
2. The 14th amendment applies to state action. There is no counterpart  provision in the Constitution that is applicable to the federal government. However, in Bolling v. sharpe (a case that concerned segregation in public schools), the Court held that equal protection applies to the federal government through the due process clause of the 5th amendment.
3. Now well settled that requirements of equal protection are the same whether the challenge is to the federal government under the 5th amendment or to state and local actions under the 14th amendment. 
B. Framework for modern EP analysis
1. What is the classification?
a) Two ways to establish suspect/quasi-suspect classification:
(1) The law is “facially discriminatory” (the law’s classification exists on its face i.e., race or gender mentioned in law) OR
(a) Ex. jim crow laws
(b) Discriminatory purpose presumed
(2) Plaintiff can prove the “facially neutral” law has a discriminatory IMPACT + was passed to achieve a discriminatory PURPOSE?
(a) See section E
b) Suspect classification → strict scrutiny
(1) Race, ethnicity, and national origin [cite Korematsu]
(2) Alienage (citizenship)
(3) Sometimes court uses EP if gov discriminesn among people as to the exercise of a fundamental right (voting, access to judicial process, interstate travel, marriage, procreation)
(a) Ex. Skinner v. oklahoma → law that required surgical sterilization for those who were convicted of 3+ moral turpitude crimes. Court said law was unconstitutional as violating equal protection because discriminated against people in their ability to exercise a fundamental liberty - their right to procreate. Strict scrutiny was used.
(4) In acknowledging a new group to receive heightened scrutiny, the court looks at: [use Frontiero]
(a) Whether the group has immutable characteristics (acquired at birth and cannot be changed)
(b) The ability of the group to protect itself through the political process
(c) The history of discrimination against the group
c) Quasi-suspect classification → intermediate scrutiny
(1) Gender [cite Craig v. Boren]
(2) Legitimacy (non-marital children)
d) Non-suspect classifications → rational basis
(1) Sexual orientation (RB+) [Romers v. Evans]
(2) Age [Massachusetts v. board of education]
(3) Disability (RB+) [Cleburne living center]
(4) Wealth/economic status [san antonio school district]
(5) Alienability
(6) Wealth
2. What is the appropriate standard?
a) 
	Type of classification (that is the basis for the difference in treatment)
	Level of review (that classification is subject to)
	Standard of review
Law upheld if..
(classifications used by government must be…)

	Suspect classification
	Strict scrutiny
	Narrowly tailored (necessary) to serve compelling government interest  + (necessary = government cannot achieve its objective through any less discriminatory alternative) (gov has burden of proof)

	Quasi-suspect classification
	Intermediate scrutiny
	Substantially related to important government interest (gov has burden of proof)

	Non-suspect classification
	Rational basis review
	Rationally related to legitimate government interest
(presumption of constitutionality → burden of proof to overcome presumption is on plaintiff challenging the law to show that the gov’s purpose was to discriminate) 


b) Note: Plaintiffs will try to get highest level of scrutiny, because more likely they will win & the law will get struck down.
3. Does the government action meet the level of scrutiny?
a) Two prongs: 
(1) Is the purpose compelling/important/legitimate?
(2) Is the means (the law) narrowly taylored / substantially related /rationally related to the end (purpose)?
(a) Look to the tightness in fit btw the means & the end 
(b) Focus on degree to which law is over/under-inclusive 
(i) Underinclusive if law does not apply to individuals who are similar to those to whom the law applies. Overinclusive if the law applies to those who need not be included in order for the government to achieve its purpose.
(a) Ex. law that excluded those under 16 years of age to drive is overinclusive because some younger drivers undoubtedly have the physical and emotional maturity to be effective drivers
(ii) Laws can be both over and under inclusive.
(a) Ex. law evacuating japanese americans on west coast during WWII was underinclusive because it did not identify other races who posed a danger and overinclusive because few Japanese americans actually posed a threat.
(iii) How much overinclusiveness or under-inclusiveness is permitted?
(a) Under strict scrutiny → not a lot
(b) Under rational basis → more allowed
b) The different scrutinies (how to open on exam) WORK ON THESE
(1) Strict scrutiny → There is a presumption of unconstitutionality. Government has the burden to establish constitutionality by showing that ….
(2) Intermediate scrutiny → There is no presumption. The Government has the burden of proof to show that the law (use of the classification) is substantially related to an important government interest. The government’s justification for the law must be its actual purpose. For the means to be substantially related, there must be some tightness of fit.  For gender, what will drive the outcome is whether court thinks there's a real difference or just a stereotype. 
(3) Rational basis review → Rational basis test is minimal level of scrutiny that gov actions challenged under EP must meet. Law meets rational basis review if it is rationally related to a legitimate government purpose. Strong presumption in favor of laws that are challenged. The plaintiff challenging the law has the burden of proof. Court extremely deferential to government when applying the test. 
(a) Legitimate purpose - Any Conceivable legitimate purpose is sufficient - it does not have to be actual motivation of law & the actual purpose of the law is irrelevant. Legitimate purposes include police purposes (protecting safety, public health, or public morals, peace and quiet). Any goal that is not forbidden by constitution will be sufficient to meet RB review. However, if there is no other governmental interest besides societal fear or dislike for a group, the classification will not meet RB review.
(b) Reasonable relationship - RB is the most relaxed standard. It only requires a loose fit btw means and end. As a result, Court will allow laws that are both underinclusive and overinclusive. Underinclusiveness is allowed because the government may take one step at a time, addressing the problem in phases. [Railway]
C. Facially discriminatory classifications based on race and national origin -- strict scrutiny
1. Racial classifications disadvantaging racial minorities
a) Plessy v. ferguson (jim crow law)- created the “separate but equal” doctrine (not good law anymore)
(1) Facts: state law that provided for separate but equal railway cars for blacks (prohibited blacks from sitting with whites)
(2) Holding: State Laws permitting/requiring the separation of the two races in public places do not violate equal protection clause of 14th amendment so long as the public accommodations are “separate but equal”
(3) Reasoning: separate but equal doctrine
(a) There is no inferiority here because separate but equal. Whites are also segregated from the blacks (whites not allowed in black cars)
(b) If Blacks feel socially inferior, they put that on themselves.
(c) Laws cannot force the commingling of the races. If one race be inferior to the other socially, the law cannot fix that to put them upon the same place.
(4) Dissent (harlan): This violated EP 
(a) Everyone knows that the law’s purpose was not to exclude whites from black carts, but to exclude blacks.
(b) Inside the law, there is no dominant race -- the constitution is color blind-- can’t deny rights based on race (color of skin)
b) Brown v. Board of Education (jim crow law)- overturns Plessy and invalidates separate but equal segregation of public schools. Requires de-segregation in public schools.
(1) Facts: laws requiring/permitting segregation in public schools
(2) Issue: Whether the segregation of children in public schools solely on the basis of race, even though the physical facilities and other tangible factors are equal, violates the Equal Protection Clause of the Fourteenth Amendment?
(3) Holding: segregation in schools (although separate but equal) violates EP clause 
(4) Reasoning:
(a) Original intent was inconclusive → public education was not a thing when 14th amend was being written, so they wouldn’t have a view as to that since they never even thought of the question of how EP would apply to public schooling
(b) Text of the 14th amend→ basic language of the Amendment suggests that it was passed to prohibit all forms of discriminatory legislation against African Americans.
(c) Ode to public education (how important it is in society)
(d) When an opportunity for education exists and the state has undertaken to provide it, that opportunity must then be made available to all students on equal terms. 
(e) The opportunity for education is not equally provided to minority students, as the existence of segregation has a profound and detrimental effect on their hearts and minds. Modern studies confirm that the children experiencing segregation feel inferior, become less motivated, and perform at a lower standard than children that do not experience segregation. To the extent to which Plessy held to the contrary regarding the psychological effects of segregation, it is hereby overturned. Separate is not equal.
(f) Boiling v. sharpe (one of the cases w/ in this one) - this violates DP too -- “reverse incorporation”→  Interprets due process clause to have non-textual equal protection component that you can vindicate your equal protection rights. And when doing that, cite all the 14th amendment EP cases
(5) Brown v. Board II - remedy= Adequate compliance with the Court’s previous holding that racial discrimination in public education is unconstitutional requires public schools to desegregate “with all deliberate (slow) speed.”
(a) Court counts interest of public, rather than interests of the private party who was harmed / brought the suit
c) More Supreme Court decisions declaring segregation schemes unconstitutional
(1) Goss v. board of education → “transfer system” which allowed a student in the racial minority to transfer to a school where they would be in a racial majority, was unconstitutional. 
(2) Griffin v. County school board → schools shutting down rather than desegregating was unconstitutional and ordered schools reopened.
(3) Green v. County school board → declared unconstitutional a “Freedom of choice plan” where students chose what school to go to (no white attended a black school and only 15% blacks went to a white school). Court said school boards have affirmative duty to take steps necessary to eliminate racial discrimination. 
d) Korematsu v. United States - Standard = strict scrutiny for all racial classifications; national security is a compelling purpose
(1) Facts: Executive Order ordering Japanese-Americans to move to relocation camps in light of the United States’ involvement in World War II.
(2) Holding: Executive Order requiring Japanese Americans to relocate to internment camps during World War II, was constitutional (did not violate EP). It was within the power of congress & the executive branch.
(3) Rule: Standard = strict scrutiny for all racial classifications
(4) Application: National security & preventing espionage/sabatoge (end) is an important enough purpose to justify the segregation of Japanese during the war (means).
(a)  It does not matter that many Japanese Americans remain loyal to the United States because the military has determined that many others retain loyalties to the Japanese government. The gov does not have enough money to make individualized determinations of loyalty.
(5) Dissent:   the means is not sufficiently related to the purpose of national security . The gov’t should have found another way to protect national security. Ex: those of Italian and German descent were given a hearing if they were considered a potential threat.
(6) West faulcon: Agrees with dissent. Court applied strict scrutiny wrong, it did not do the first prong. The law was not narrowly tailored to avoid both under and over classification. 
e) Loving v. Virginia - 
(1) Facts: state law that bans interracial marriage
(2) Holding: it is unconstitutional - violates EP and DP
(3) Analysis
(a) Virginia argument: no violation of EPC because treating racial groups equally (preventing interracial marriage for all people, not just Caucasians).  
(i) Court: NO - this sounds like Plessy
(b) Virginia argument: legitimate purpose = preserving racial integrity and preserving racial pride. 
(i) Court: NO - the purpose prong is not satisfied.  There no legitimate overriding purpose independent of invidious racial discrimination & white supremacy which justifies this classification. (teacher: couldn’t even meet legitimacy test, let alone strict scrutiny).
(a) “Religious” or “moral” justifications do NOT meet RB
2. RACE BASED AFFIRMATIVE ACTION CASES (Racial classifications benefiting racial minorities) -
a) Strict scrutiny vs. intermediate scrutiny for racial affirmative action?
(1) View 1 (minority view)
(a)  race-consciousness should be subject to SS or IS depending upon whether purpose is to subordinate or to redress discrimination/achieve diversity
(b) Anti-exclusion principle
(2) View 2: 
(a) race-consciousness of ALL kinds should be prohibited unless court ordered remedy for direct victims of recent judicial finding discrimination (per se prohibition)
(b) Anti-classification principle (*could apply to civil rights laws)
(3) View 3: current law
(a) race consciousness of any kind should be subject to strict scrutiny BUT not all race-consciousness violated EP clause
(b) Government can demonstrate a compelling state interest in VERY limited circumstances but considerations of race must NOT be individualized
(c) Mixed (justice kennedy) principle
b) General rule for race-based affirmative action = Strict scrutiny applies + need “strong basis in evidence” of need to remedy discrimination in order for it to be accepted as a compelling government purpose [cite Croson]
(1) What constitutes a “compelling” purpose for racial affirmative action?
(a) Court has ACCEPTED*:
(i) Remedying past and current race discrimination with “strong basis in evidence”
(a) By PROVEN violator
(b) In which government = passive participant or violator; assuring public $’s do not finance private prejudice
(ii) *special rule for educational context → 
(b) Court has REJECTED:
(i) Remedying de facto (general) industry wide or societal race discrimination [Croson]
(ii) Increasing services in minority community
(iii) Need for non-white role models
(iv) Reducing historical vest of discrimination against nonwhites
(2) Factors to make consideration of race “narrowly tailored” under racial affirmative action
(a) Individualized consideration
(b) Availability of race-neutral alternative
(c) Minimizing undue harm to other races
(d) Limitd duration
c) Special rule for higher education race-based affirmative action (where the actor is a University) = Strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination OR  for “diversity” are accepted as compelling government purposes
d) Cronson (affirmative action)- 
(1) Facts: City adopted law that required primary contracts to whom the City awarded construction contracts to subcontract at least 33% of the work to minority subcontractors
(2) Rule: strict scrutiny + a lot of evidence of compelling purpose
(3) Holding: unconstitutional - violates EP because no compelling purpose (no evidence of particularized discrimination) and means not narrowly tailored enough.
(4) Analysis: 
(a) A state/local government has the authority to take affirmative action to remedy the effects of private discrimination within its own legislative jurisdiction, as long as it identifies such discrimination with sufficient particularity.
(i) Here: The City provides no evidence of particularized discrimination, but rather justifies its actions based on a general assertion that discrimination in business contracts has historically targeted African Americans. The City does not assert that particular minority businesses that might benefit from this law were once targets of discrimination. → no compelling purpose
(a) Note difference between remedying a general societal wrong and remedying down by a proven violator of equal protection. The former allows for affirmative action remedies while the latter is scrutinized more heavily
(ii) However, if the city has more concrete evidence of discrimination (such as evidence that the contractors were systematically excluding minorities or if there was a significant statistical disparity btw the # of qualified minority contractors willing and able to perform and the #of such contractors actually engaged by the locality to perform), its actions in the MBUP might be justified. 
(a) studies suggesting that very few contracts were awarded to MBEs despite the city’s large minority population was NOT ENOUGH
(b) City does not use narrowly-tailored means to accomplish its stated objectives
(i) No evidence of particularized discrimination
(ii) City does not consider race-neutral alternatives 
D. Facially discriminatory classifications based on gender - intermediate scrutiny
1. Should gender receive strict scrutiny or intermediate scrutiny?
a) Arguments for strict
(1) Discrimination against women similar to racial discrimination
(a) Historically, Women discriminated against in all aspects of society (women couldn't vote, hold property, litigate, control earnings, etc. )
(b) Gender is an immutable characteristic
(c) Woman underrepresented in political process
(2) BUT [argument against strict] concern strict scrutiny would make it difficult for gov to engage in affirmative action to benefit women
b) Arguments for intermediate
(1) Framers of 14th amendment only meant to outlaw race discriminations
(2) Biological differences between men and woman
(3) Woman are a political majority who are not isolated from men, and thus not a discrete minority
2. Jane Crow era- Early cases approving gender discrimination: Lochner era → supreme court upheld laws that expressly discriminated based on gender. During this era, Court protected freedom of contract and invalidated regulatory laws for violating that right. HOWEVER,  court was more willing to uphold such laws if women were being violated.
a) Lochner v. NY → law that gave max number of hours for bakers = unconstitutional 
b) Muller v. ORegon → law giving max hours for women in factories = constitutional
(1) Reasoning: Woman’s physical structure and performance of maternal functions
c) Radiance v. New York →  state law that prohibited women from being employed in restaurants from 10pm to 6am = constitutional
3. Emergence of intermediate scrutiny (but not yet using intermediate scrutiny)
a) Reed v. Reed (1971)→ first time Supreme Court invalidated a gender classification, but on rational basis review
(1) Facts: idaho law specified hierarchy of persons to be appointed administrator of estate → parents, children, and if two people, then the male was prefered to female
(2) Government argument: purpose of rule = administrative convenience (cheaper to chose men then have to decide with administrative costs)
(a) Use this to show administrative convenience is not an important interest (didn’t even meet rational basis, so wont meet intermediate scrutiny)
(3) Holding: This law FAILED to meet rational basis review → unconstitutional [inconsistent with lee optical and railway express]
(4) Note: If it were truly rational basis, then this law would have been upheld (since rational basis is so deferential) → this application was more like rational basis plus
b) Frontiero - initial case which applied strict scrutiny to gender classifications; established traditional indica of suspectness. [use this case to argue that a new group deserves a high level of scrutiny] [plurality opinion (so not binding) - do NOT cite case for proposition that gender receives SS]
(1) Facts: congess passed law granting  military with dependents an increased housing allowance and medical benefits for their dependents. However, military men were permitted to claim their wives as dependents, regardless of whether the wife was actually dependent. But military women were only permitted to claim their husbands as dependents upon a showing that the husband was actually dependent on the military woman.
(2) Holding: law unconstitutional under DPC of 5th amendment. Standard of review for gender classifications is strict scrutiny b/c gender is inherently  suspect.
(a) Traditional indica of suspectness
(i) History of classification used for purposeful discrimination → yes
(a) Historically, women could not vote, serve on juries, bring suit in their own names, own property, or sometimes serve as legal guardians of their own children
(ii) Immutable characteristic 
(a) Born with it, can’t change it.
(iii) Political powerlessness (look at representation in congress, house of reps, etc.)
(a) Argument against being politically powerless: they are a numerical majority as opposed to numerical minority (half population is women → don’t need protection as if they were a numerical minority)
(b) Argument for political powerlessness: When it comes to actually calling shots, women do not have power
(iv) Discrimination against class based on classification is “grossly unfair” 
(a)  policy unfairly discriminates between similarly situated men and women. 
(b) no relation to ability to perform or contribute to society
(v) (stereotype and stigma)
(a) Discrimination on this basis has no relationship to an individual’s capabilities. 
(b) Government argument: purpose = administrative convenience
(i) Court: administrative convenience is not a compelling purpose
4. Craig v. Boren - established intermediate scrutiny as standard for gender classifications
a) Facts: state law which prohibited males (<21) from buying beer, but allowed women (>18) to buy it.
b) Rule: standard of review for gender classifications = intermediate scrutiny → A governmental regulation involving gender discrimination is constitutional if it is substantially related to the achievement of an important government purpose.
c) Holding: law is not substantially related to an important gov purpose → unconstitutional for violating 14th amend EP
d) Reasoning 
(1) D relied on statistical evidence to show that the state regulations (means) were related to the traffic safety (purpose).
(2) Court delves into the statistics (note: under RB review the court would not do that, but would defer to state’s interpretation of the statistics), and says it is not enough to justify the law enacted.
(3) Court believes that traffic safety is an important gov’t interest but the means (using gender) is not substantially related to it because it’s based on stereotypes of men being more likely to drink and drive, and that women will not do so.
5. US v. Virginia Military Institute - 
a) Facts: VMI was men only public school in Virginia providing military training & it refused to admit women. Court said this violated EP, so VMI created an all women’s school (VMIL), which differed from VMI in academic offerings and financial resources.
b) Issue 1: Whether VMI’s policy of excluding women from admission violated EP? YES
(1) Rule = intermediate scrutiny - This standard requires the government to provide an exceedingly persuasive justification for policies that discriminate against women. 
(a) West-faulcon: Intermediate scrutiny → Stereotypes that women won’t fit in VS real differences 
(b) “There are some “inherent” (real) differences between men and women, and the government can adhere to those in using gender classifications. Sex classifications can be used to compensate women for economic disabilities they suffered, to promote equal employment opportunity, etc. But those classifications may not be used to create legal, social, and economic inferiority of women”. 
(2) Holding: Yes - violation of EP. Virginia does not provide an exceedingly persuasive justification.
(3) Virginia argues two “purposes” for the existence of a single-sex school: (1) maintaining diversity of public education institutions and (2) If don’t use gender classification, would have to change program to accommodate women, which would destroy the program that they had 
(4) Court: The first is rejected because “benign justifications proffered in defense of categorical exclusions will not be accepted automatically; a tenantable justification must describe ACTUAL stated purpose, not rationalizations for actions in fact differently grounded."
(a) Intermediate scrutiny requires the justification to be important and one that the court believes is the state’s ACTUAL purpose (the purpose must be genuine - and not hypothesized just for the purpose of litigation defense)
(b) Here: state failed to prove that they were diversifying the public school system. While that is an important purpose, that was not their actual purpose, as demonstrated by their denying of women
(5) Court: The second is rejected because. there are some women who could meet the school’s physical requirements and thrive under the approach there.There is no reason that their program cannot be extended to those women who have the will and capacity to do it. 
(a) The government’s justification cannot rely on overbroad generalizations about males and females that will create or perpetuate the legal, social, and economic inferiority of women
(b) Court here sees that Virginia’s classification on gender is harboring gender stereotypes (saying that women generally cannot fit into the program - since they cannot meet the physical requirements and would not do well under the approach offered) rather than real differences  → law not upheld
c) Issue 2:  Whether the creation of an alternative school for women is the proper remedy? Holding: NO
(1) Virgina chose not to eliminate, but to leave untouched, VMI’s exclusionary policy.The VWIL is different and substandard when compared to VMI on many levels. The creation of this school does not provide a meaningful educational alternative for women seeking to attend VMI. 
d) Dissent (scalia): majority creating too high of a standard. Providing education is traditionally a state function, and it should be up to Virginia, not federal judges, to control the schools (federalism argument).
6. Orr v. Orr - classification, even though it benefitted women, based on role stereotype (that women are needy) not allowed, especially since there is a gender-neutral alternative.
a) Facts: Alabama alimony statute requires husbands and not wives to pay alimony upon divorce. 
b) Holding: unconstitutional - Violates 14th amendment EP 
c) Rule: intermediate scrutiny
d) Analysis:
(1) Purpose prong → Okay
(a) If the purpose of the Alabama alimony statute is to announce the state’s preference for an allocation of family responsibilities in which the wife plays a dependent role (gender stereotype) or administrative convenience → not a legitimate purpose, so would be unconstitutional
(b) Alabama provides two purposes: (1) provide help to needy spouses and (2)  to compensate women for past discrimination in marriage and divorce. 
(i) These purposes are important & the actual purpose
(2) Means “substantially related” prong → NOT okay - Requiring men, and not women, to pay alimony is not substantially related to either of the stated purposes. 
(a) Alabama already conducts individualized administrative hearings as part of each alimony ruling & could easily consider the parties’ financial circumstances and assign alimony payments based on who is best equipped to pay →  no reason for Alabama to use generalizations about gender (stereotype that women are needy and men are not) as a proxy for need. 
(b) Where purpose can be equally served by a gender-neutral classification the state is not permitted to discriminate on the basis of gender. 
(c) Tightness of fit (needs to be tighter than rational basis) → not tight enough
(i) Law is ultimately overinclusive → Even though helping some women who need money, also capturing some women who don’t need money
(ii) Law is underinclusive too → Not helping men who need money
7. Mississippi university for women v. hogan - denial to admit males to state university nursing school violates EP (stereotype that women are nurses)
a) Facts: state sponsored single-sex nursing school that does not allow men
b) Holding: unconstitutional - violated EP clause
c) Rule: intermediate scrutiny
d) Analysis
(1) Court must ascertaining whether the statutory objective itself reflects archaic and stereotypic notions relating to gender. 
(2) Mississippi’s justification for exclusion policy =  to remedy past instances of discrimination against women in higher education.
(3) However, the Court still scrutinizes the policy as a whole to determine if Mississippi’s actual purpose is based on gender stereotypes (women nurse).
(4) Purpose prong not met
(a) A state can use the purpose of compensating for past discrimination against a gender group only if the members of the gender that benefit by the compensation are actually disadvantaged in a way related to the gender discrimination.
(b) Here: women not discriminated against in higher education at the time MUW was formed or when its nursing school was opened. In contrast, over 98% of nurses employed at the time were female, and MUW’s exclusionary admissions policy actually perpetuated the stereotype that nursing is a “female only” profession. 
(5) Means substantially related prong not met
(a) Policy not substantially related to furthering purpose of promoting female achievement in education, as men are allowed to audit nursing classes, but not enroll in the actual school. 
(b) Having men sit in nursing classes with women does not negatively impact the ability of women to gain a quality education. 
8. Michael M - classification in statutory rape law was substantially related to important interest of preventing teenage pregnancies (real difference)
a) Facts: CA statutory rape law defines sex with minor female as rape, but sex with minor male is not rape. (only men, not women, can be convicted of statutory rape).
b) Holding: No violation of EP → law upheld
c) Reasoning: The California legislature’s stated purpose in enacting the statutory rape law is to prevent illegitimate teen pregnancy because of the significant physical, emotional, and financial risks associated with the condition. 
(1) When teen pregnancy occurs, these risks are uniquely borne by females (males cannot get pregnant) 
(2) Additionally, very few similar risks exist to deter teen males from engaging in sexual activity that leads to pregnancy.
(3) If there were a gender neutral statute → females would be less likely to report rapes in fear that she would be subject to criminal prosecution 
(4) Therefore, the classification lines up with the purpose since there are real differences btw men and women.
9. Rostker- male-only draft registration was substantially related to important interest of preparing combat-ready troops (real difference bc woman cannot participate in combat)
a) Facts: Congress passed act exempting women from registering for draft 
b) Holding: No violation of 5th amendment → law upheld
c) Analysis:
(1) Congress’s purpose = raising and supporting armies  & facilitating combat-ready troops
(a) This is an important governmental interest. 
(2) Means substantially related to purpose → There is no reason to require women to register for a draft that is designed to address an emergency combat situation if women cannot participate in combat due to the statutory restrictions that prohibit women from participating in combat. These combat restrictions facing women and not men make the groups not similarly situated  (real difference). 
d) Dissent: women can serve in non-combat positions & are needed in the draft to fill them.
10. Califano v. Webster (AFFIRMATIVE ACTION) - gender classifications benefitting women will be allowed when they are designed to remedy a past discrimination or differences in opportunity
a) Facts: Federal gov passes SSA that allows women to exclude more lower earning years than men, allowing them to get more benefits than men
b) Holding: No EP violation
c) Rule: intermediate scrutiny
d) Analysis: 
(1) Purpose = reduction of the disparity in economic conditions between men and women has been recognized by the Court as one such important governmental objective. 
(a) Congress did NOT pass the SSA based on archaic and stereotypical generalizations about women (that women are the weaker sex). Rather, the sole purpose of the SSA is to attempt to correct the economic disparities historically facing women in the job market. 
(2) SSA (means) is substantially related to achieving this purpose because it provides direct economic benefits to women who were traditionally only able to seek out the lowest-paying jobs. 
(a) Teacher: An alternative would be to classify on basis of income, but that would not be substantially related to purpose of helping the women because the men who were low-earners probably still made more money than the women in their working life time. Such an alternative would be overinclusive.
11. Summary of gender cases
a) Real difference vs. stereotype
(1) Invidious stereotype → law not upheld
(a) Frontiero - men are breadwinners
(b) Craig v. boren - girls are “good” & don’t drink and drive
(c) Mississippi v. hogan - nurses should be women
(d) VMI - women are too delicate for the school
(e) Orr v. orr - men don’t need alimony (women are needy)
(2) “Real difference” → law upheld 
(a) Gedulig v. aiello - pregnancy
(b) Michael m - girls 18 and under get pregnant
(c) Rostker - men better suited for military combat
(d) [Nguyen v. ins ]- mothers give birth
(3) Gender-based affirmative action
(a) Califano v. webster- women have historically made less $
b) Important gov purpose under strict scrutiny
(1) Court has accepted
(a) Remedying societal gender discrimination (califano)
(b) Traffic safety (craig)
(c) Pedagogical benefits (diversity in schools) (us v. virginia)
(d) Preventing illegitimate teenage pregnancies (michael m)
(e) Biological differences; women excluded from combat (rostker)
(2) Rejected
(a) Reinforced gender stereotypes / traditional gender roles (Mississsippi)
E. Facially neutral laws - arguing disparate impact / discriminatory purpose
1. How to argue a facially race (or gender, etc.) neutral law classifies on the basis of race (or gender, etc)? 
a) Present convincing evidence that the law has
(1) A racially (or gender) exclusionary EFFECT [palmer]
(2) A racially (or gender) discriminatory PURPOSE (intentional discrimination) [washington v. davis]
(a) Discriminatory purpose = the gov took action (passed the law) because of, not merely in spite of, its adverse effects upon women/blacks/etc. [Feeney]
(b) Arlington Heights factors to prove discriminatory purpose:
(i) Extreme statistical proof (generally, effect alone does not prove purpose)
(ii) Deviation from procedure (whether events leading up to decision are suspicious)
(iii) Decision inconsistent with typical priorities (whether decision inconsistent with typical substantive considerations)
(iv) Legislative or administrative history (statements of decision makers)
(v) *NOT an exhaustive list
b) If you lose on this argument, the consequence is rational basis review (under which the P usually loses)
2. Washington v. Davis (race)- gives the requirement for proof of a discriminatory purpose for facially neutral laws to be treated as a suspect classification (cite this to reject EP challenges to facially neutral laws with discriminatory impact)
a) Facts: government action being challenged = test 21 requirement to be in police
(1) This law classifies on basis on who scores what [those who pass and those who do not pass test 21]→ non-suspect classification → rational basis review
(2) P argument: This facially racially neutral law has discriminatory impact (the test is disproportionately failed by blacks)
b) Holding: no discriminatory purpose → rational basis applied → No violation of EP
(1) CT Rejects plaintiffs’ claim that use of test unrelated to job-ability with racially skewed results violates EP clause 
c) Reasoning: discriminatory effect (that blacks disproportionately failed) is not enough to receive strict scrutiny. Need to show that the government acted with a discriminatory purpose in administering test 21. Discriminatory purpose can be inferred from the totality of the facts; however, the mere instance of a disproportionate impact does not, without more, trigger strict scrutiny by the courts. No statistical proof of discriminatory purpose here.
3. Palmer v. thompson (race)-  proof of discriminatory impact (in addition to discriminatory purpose)  is required for facially neutral laws to be treated as a suspect classification
a) Facts: jim crow segregation in public facilities. In this city, instead of de-segregating pools, closed them down. Issue: Whether this closing of pools violated EP clause.
b) Holding: No violation of EP clause
c) Reasoning: No discriminatory exclusionary effect on blacks. Closure of pools affected everyone - not just blacks, but whites as well. 
(1) Court also says that discriminatory intent is hard to prove, so we don’t get too worked up about it - one view is opposition to racial integration, but the other view is that the purpose was to save costs. Regardless of the intent in closing the pools, P fails to prove discriminatory impact. 
d) Dissent: no difference btw the closing of public schools and the closing of public pools.
4. Personnel Administrator v. Feeney (gender)-  to prove discriminatory purpose, need to show the gov took the action because of, not merely in spite of, its adverse effects on the group.
a) Facts: Feeny challenging Massachusetts statute that gives absolute preference to veterans over non-veterans, claiming sex discrimination. Feeny (a female non-veteran) did better on the test, but gives job to a veteran. Feeney sues claiming the statute disadvantaged women and thus violates EP.
(1) Feeney argues: law facially gender neutral, but classifies on basis of gender. 
b) Holding: This is not gender classification b/c didn’t prove discriminatory purpose. → gets rational basis → law upheld.
c) Analysis
(1) Discriminatory effect → YES 
(a) Disproportionate amount of men are included (get the veteran preference) largely because gender-based restrictions were enacted by the military itself.
(2) Discriminatory purpose → NO
(a) Feeney argument: There is discriminatory purpose because this gender exclusionary effect was a foreseeable consequence of the veteran preference (Massachusetts legislature is aware that many more men than women serve in the military, and therefore they  intended that more men than women be employed in the civil service.)
(i) Court rejects this
(b) Court’s definition of discriminatory purpose = to prove a discriminatory purpose as required for an Equal Protection Clause challenge, Feeney must prove that the Massachusetts legislature adopted the veteran preference law because of, not merely in spite of, its adverse effects upon women. 
(c) Here: Nothing indicates that law enacted to discriminate against women. Rather, to the contrary, it benefits any person who is a veteran, extending to women as well. this is a preference for veterans of either sex over non-veterans of either sex, not for men or women
5. Arlington Heights - (race) - gives factors to prove discriminatory purpose
a) Facts: Zoning ordinance= single family homes. P applies for permit to rezone land from a single-family use to a multiple-family use classification in order to build a racially-integrated complex for low income families. City denies it.
(1) P argues despite not being facial racial classification, this still classifies on basis of race
b) Issue: Whether the city’s denial of a zoning reclassification permit for a racially-integrated multi-family dwelling violates the Equal Protection Clause of the Fourteenth Amendment.
c) Holding: P loses → no suspect classification (because purpose not proved) →  rational basis → no EP violation
d) Several factors must be considered in determining the existence of a discriminatory purpose: 
(1) Extreme statistical proof (generally, effect alone does not prove purpose)
(2) Deviation from normal procedure (& whether events leading up to decision are suspicious)
(3) Decision inconsistent with typical priorities (whether decision inconsistent with typical substantive considerations)
(4) Legislative or administrative history surrounding the adoption of the legislative classification (statements of decision makers)
e) Here: Nothing in the factual record indicates that the sequence of events leading up to the denial of the permit sparks suspicion. The property in question has been zoned exclusively for single-family use for decades. The vast majority of the Village is committed to single-family homes as its dominant residential land use. Additionally, the rezoning request was treated according to usual procedures, with the Village scheduling two additional hearings beyond what was common to reconsider the permit denial. Based on these facts, MHDC did not meet its required burden to show that the denial of its permit was motivated by a discriminatory purpose. 
6. Geduldig (gender) - shows the difficulty in proving discriminatory purpose
a) Facts: CA administered disability system that paid benefits to private workers who temporarily could not work because of a “disability,” which excluded disabilities resulting from pregnancy. (paid from employees, not from state funding)
(1) On face law classifies as pregnant vs. non-pregnant
(2) P argues although facially neutral, it is a gender classification so should get intermediate scrutiny
b) Holding: not gender classification b/c no discriminatory purpose → rational basis → law upheld
(1)  Discriminatory effect → yes (everyone affected is a woman)
(2) Discriminatory purpose → no - the policy was adopted for the purpose of saving money (if it extended coverage for pregnancy disabilities, the program would be impossible to sustain on employee contributions alone since pregnancy disabilities are expensive). 
(3) Under rational basis, the under-inclusiveness of the program does not make it unconstitutional, since can take one step at a time towards accomplishing public purpose. Exclusion of pregnancy disabilities is rationally related to important state interest in maintaining the program’s economic self-sustainability.
c) Note: Congress overruled Geduldig by federal statute when it enacted the pregnancy Discrimination act, which defined sex discrimination to include pregnancy discrimination and which prohibits discrimination on that basis. (should we treat pregnant classifications as quasi-suspect???)
F. Rational basis - Sexuality (+), age, disability (+), wealth
1. A law that neither burdens a fundamental right nor targets a suspect class of persons will be upheld under the Equal Protection Clause of the Fourteenth Amendment if it bears a rational relation to a legitimate state purpose
2. Note: Rational basis plus is term used when court strikes down a law under the rational basis review test. Under RB+, the court will not hypothesize some legitimate government purpose.
a) On exam: Argue that you should get RB+ by analogizing the facts to the facts of the cases using RB+
(1) Argue: Government lacks legit government purpose at all and the ONLY purpose for the law is animosity toward people who are… (gay, mentally disabled..) [Romers, Lawrence ]
3. Railway express -
a) Facts: state law that said you can advertise about your business on your business car (so long as car not solely used for advertising), but cannot advertise on someone else’s car (no cars devoted solely to advertisements).
b) Holding: constitutional - no EP violation
c) Analysis: The state’s purpose of traffic congestion (reducing advertising distractions) is legitimate. Is is rationally related. Does not matter that underinclusive (only targets a sub-group of advertising distractions) - as the legislature could have rationally decided that it is most pressing to regulate just one type of advertising at that present time. 
4. Romer v. Evans - (sexuality → RB+) - rare occasion that government purpose was not legitimate under rational basis test - rational basis plus
a) Facts: Colorado amendment repealed all state and local laws that prohibited discrimination against gays. Also prevented future laws to protect gays.
b) Holding: unconstitutional 
c) Analysis: No legitimate purpose for denying gays same use of political process available to everyone else
(1) Only apparent purpose behind law was animosity toward class of persons affected and that fails even the rational basis test.
(2) Purported “moral” purpose for law is not sufficient for RB test 
(3) Amendment 2 is both too narrow and too broad to be constitutional.  It is under inclusive by being specific only to homosexuals, but is over inclusive in that it broadly strikes down all laws that protect homosexuals.
(4) IT leaves an entire group of people without any protection or aid from the government or courts
(5) Gov’t Purpose: allowing free association for everyone, and conserving resources against disputes of discrimination.
(a) Ultimately, the breadth of the amend is so far removed from those purposes.
(b) Note how the analysis ends up being a little stricter than a general rational basis, deferential analysis → rational basis +
d) Dissent: it is constitutional. This law keeps homosexuals from having an advantage and puts them on equal footing as others.
5. Massachusetts v. board of education - Age classifications = non-suspect→ RB
a) Facts: law that forces police officers to retire at age 50. P upset because forced to retire even though he is as physically fit as a younger officer.
b) Rule: Rational basis 
(1) Reasoning: no exercise of fundamental right involved (working is not fundamental right); elderly is not suspect group b/c have not experienced invidious discrimination as to make them a discrete and insular minority
c) Holding: The statute passes rational basis review because the means employed (mandatory retirement at age fifty) rationally furthers a legitimate state goal of ensuring the physical health and vitality of uniformed police officers. Overinclusiveness is OK.
d) Dissent (Marshall): The right to work is fundamental right, so SS should apply. Elderly have experienced discrimination and are suspect group. The law is too overinclusive, and the same purpose can be met with individually testing police officers. Does not meet SS.
6. City of Celburne, TX v. Cleburne Living Center - disability classifications = non-suspect → RB+ 
a) Supreme court used rational basis review to declare unconstitutional a city ordinance that required a special permit for the operation of a group home for the mentally disabled
7. Dandrige v. williams → wealth classification = non-suspect → RB
a) Supreme court upheld state law that put cap on welfare benefits to families regardless of their size. Children in larger families received less per person than those in smallers
b) Rational basis review appropriate - Law related to economics and social welfare.
c) State’s Purpose: allocating scarce public benefit → sufficient to justify the law
8. San Antonio School district → wealth classification = non-suspect → RB
a) Facts: texas school funding gave schools in wealthy areas more money, so students in poor areas had worse education
b) Holding: RB review - law upheld
c) West-Faulcon: Where classification is non-suspect and gets RB review, you can try to argue for heightened scrutiny using Frontiero factors.
(1) Poor people politically powerless b/c money talks in politics. VS. poor people have political power b/c there is a lot of them.
G. Alienage classifications (discrimination against non-citizens) - strict scrutiny unless exception
1. 14th amendment applies to all persons -- it is not confined to protection of citizens
2. General rule  is that citizenship classifications get strict scrutiny.[Graham v. Richardson].  BUT, if the classification meets an exception, it will get rational basis.
a) Exceptions:
(1) Self-government & democratic process exception [Foley] - 
(a) Applies to Voting, political office, jury service, law enforcement officer, probation officer [Foley; Cabell]
(b) Applies to Public school teacher [Ambach v. Norwick]
(c) Does NOT apply to Notary public [Bernal v. Fainter]
(2) Federal interest exception (congressionally approved discrimination -- federal laws or presidential orders that discriminate against aliens) [Matthews v. Diaz] 
3. Graham v. Richardson - gives us the general rule that
a) Rule:  classifications based on alienage are inherently suspect & should receive strict scrutiny
b) Holding: Under the Equal Protection Clause, states may not condition receipt of welfare benefits on the beneficiary having United States citizenship or residing in the United States for a specified number of years.
(1) state argues the alienage classifications are proper in light of the state’s “special public interest” in ensuring limited resources go to their own citizens first. 
(a) Saving money is NOT a compelling interest justifying such discrimination. 
(2) The statutes here interfere with federal policy regarding admitted aliens and “impose auxiliary burdens” on needy aliens. The laws are therefore invalid encroachments on federal authority. 
c) Other Cases that apply Graham to state law
(1) Sugarman v. Dougall & In re griffiths → state laws that prevent aliens from being employed (in civil service jobs in first case, and as an attorney in second case) = unconstitutional
(2) Nyquist → NY law that limited financial aid for higher education to citizens = unconstitutional
4. EXCEPTION: Alienage classifications related to self-government and the democratic process → rational basis review
a) Foley v. connelie - state law that requires us citizenship to be in police force upheld on rational basis review
(1) Facts: New York state law: no person shall be appointed to the state police force unless he or she is a citizen of the United States
(2) Holding: law upheld
(3) Reasoning:
(a) Rational basis review required when reviewing alienage classifications made in relation to matters firmly delegated to state control. 
(i) previous cases have upheld state alienage classifications on a rational basis review for a state’s denial of an alien’s right to vote, the right to run for state office, or the right to participate in jury service. 
(ii) states may require government officers involved in the making of state policy to be United States citizens. 
(b) Here: Although police officers do not formulate policy, they are endowed with a great amount of discretionary judgment for carrying out state policies & enforcing the law. Hence states can constitutionally limit the participation of aliens in their police departments because of this enormous responsibility and its potential impact on individuals within their purview. 
b) Ambach v. Horwich - state may require public school teachers to be citizens
(1) Facts: NY law that need to be US citizen to be elementary and secondary public school teacher
(2) Rule: While most governmental alienage classifications are subject to strict scrutiny, there is an exception for classifications relating to employees in government positions involving the performance of basic government functions. → rational basis review
(3) Holding: Public school teachers meet the exception → rational basis review → law upheld
(4) Reasoning: In determining whether, for purposes of equal protection analysis, teaching in public schools constitutes a governmental function, the Court should look to the role of public education and to the degree of responsibility and discretion teachers possess in fulfilling that role. 
(a) public education fulfills an extremely fundamental role in society -it prepares individuals for participation as citizens in a representative government. 
(b) Teachers in the public school system are directly involved in preparing students for citizenship and shaping their attitude toward the political process and government. 
5. EXCEPTION: Congressionally approved discrimination → rational basis
a) The federal government's plenary power to control immigration requires judicial deference and therefore only rational basis review is used if congress created the alienage classification or it is a result of presidential orders
b) Matthey v. diaz → court upheld federal statute that denied medicaid benefits to aliens unless they have been admitted for residence and resided for 5 years
c) Hampton v. wong → decisions by congress or president get rational basis review, but those by federal administrative agencies do NOT
H. Nonmarital children (legitimacy) classifications - intermediate scrutiny
1. Laws that provide a benefit to all martial children, but deny the benefit to ALL nonmarital children →always declared  unconstitutional (violation of equal protection)
a) Ex. law that fathers have legal obligation to support their marital children, but no similar duty with regard to nonmarital children = unconstitutional
b) Ex. law that prevented nonmarital children from inheriting from fathers who died intestate (without a will) = unconstitutional
2. Laws that provide a benefit to SOME nonmarital children, while providing the benefit to other nonmarital children → evaluated cases by case under intermediate scrutiny
a) Supreme court upheld a state law that provided that a nonmarital child could inherit from his or her father only if paternity was established during father's lifetime
(1) State has important interest in preventing fraud and requiring paternity to be established during dad’s life was substantially related to that objective
II. DUE PROCESS
A. Constitutional source
1. Due Process Clause of the 14th amendment (applies to state and local governments) -  “nor shall any state deprive any person of life, liberty, or property, without due process of law”
2. Due Process Clause of the 5th amendment (applies to federal government)
B. DPC gives Two different types of protection:
1. Procedural due process = procedures that government must follow when it takes away a person’s life, liberty, or property (how has the government action been taken?)
a) Limits the procedures/methods by which government enforces law
(1) Notice, type of hearing, etc.
2. Substantive due process = whether government has adequate reason for taking away a person’s life, liberty, or property (What government action has been taken)
a) Limits the policy choices government can make (Depending upon nature of individual liberty at issue)
b) Focus on sufficiency of the justification for the government’s action, not on procedures gov followed
c) Used primarily in two areas: protecting economic liberties and safeguarding privacy
C. Framework for SDP analysis
1. ID the liberty interest at stake
2. Does the law impact a fundamental right?
a) Identifying a fundamental right
(1) Current majority rule: precedent-based with reasoned judgment & tradition & history & more broadly defined
(a) Non-textual rights protected when “objectively ‘deeply rooted in ...history & tradition’ & ‘implicit…’ such that liberty nor justice would exist…”; requires “careful description of the asserted fundamental liberty interest.”  
(b) (i.e., parenthood IS a fundamental right) 
(2) Minority view: look ONLY to tradition & history & narrowly-define asserted interest
(a) Non-textual rights protected only if = “a tradition,” stated at the most specific level of abstraction for protecting the right 
(b) (i.e., father rights of men who have affairs with married women and get them pregnant” is NOT a fundamental right) Michael H
b) Standard used - Carolene products provided framework for judicial review: Judiciary will defer to legislature unless there is discrimination against a discrete and insular minority or infringement of a fundamental right
(1) If non-fundamental → rational basis review
(2) If fundamental → “more searching judicial inquiry” (Strict Scrutiny)
3. Is the right infringed? (this will be obvious on the exam)
a) Note: even fundamental rights are not absolute - they can still be regulated, just not infringed
b) Exercise of right is prohibited = infringed; Burdening exercise of right = infringed?
c) In evaluating whether there is a violation of a right, the court considers the directness and substantiality of the interference
4. Is there sufficient justification (purpose / end) for the law (the gov’t infringement)?
a) If right is fundamental, government must present a compelling interest to justify an infringement
(1) Ex. winning a war; assuring children receive adequate care
b) If right not fundamental, government only needs a legitimate purpose for the law to be sustained 
(1) ANY goal not prohibited by the constitution & need not be actual purpose)
5. Is the means sufficiently related to the purpose of the law?
a) If fundamental → Gov needs to show that the law is necessary (least burdensome) to achieve the objective 
(1) This requires that gov prove that it could not attain the goal through any means less restrictive of the right → no alternative, less intrusive of the right, can work
b) If non-fundamental → law is rationally related to the purpose
(1) Means only has to be a reasonable way of achieving the purpose 
D. ECONOMIC LIBERTIES - SUBSTANTIVE DUE PROCESS
1. Economic substantive due process during Lochner era - economic liberties is fundamental right protected by DPC [don’t use this on essay]
a) Allgeyer v. louisiana 
(1) Holding: struck down state law preventing its citizens from contracting with out-of-state insurance companies to insure property located within the state.
(2) Economic freedoms are protected by 14th amendment DPC
b) Coppage v. kansas
(1) Striking down state law facilitating union organizing
c) Lochner v. NY - 
(1) Holding: struck down NY law that set max working hours for bakers
(2) Themes followed during lochner era:
(a) Freedom of contract was right protected by Due Process Clauses of 5th and 14th amendments
(b) Liberty to contract is a limit on government’s power to regulate the economy
(c) The government could interfere with freedom of contract only to serve a valid police purpose of protecting public health, public safety, or public morals
(i) Ex.  states can regulate the hours of employees in the smelting and mining fields. 
(d) The state police power is not absolute & the judiciary would carefully scrutinize legislation to ensure that it truly served a police purpose. 
(i) West faulcon: essentially applying heightened scrutiny
(3) Here:  baking profession does not present any of the concerns justifying the state’s regulation of hours
(4) Dissent (holmes):  The majority is picking their economic theories. Courts should defer to the legislature, it is not the role of judges to decide (RB).
(5) Dissent (harlan): acknowledges there is a real health issue in bakeries. Majority should have deffered to the government and upheld the law.
d) Muller v. oregon
(1) Holding:  upholds state law max working hours of women and not men based on report which suggest that working long hours are particularly dangerous to women because of their “special physical organization.”
(2) Reasoning:  state’s strong interest in promoting the health & maternal capabilities of women as the “weaker sex.”
(a) That is why this case is different from Lochner
(3) Critiqued: court uses policy judgment as opposed to legal theory
e) Adkins [overturned]
(1) Holding: Court strikes down federal law setting minimum wage for women, as this violates the freedom of contract.
(2) The health and maternal functions concerns justifying legislative restraints on women’s working hours (Muller) are NOT present in the area of women’s wages. 
f) Weaver v. palmer bros co.
(1) Rule: A state may not enact consumer protection legislation when no significant public health and safety concerns exist, or when such concerns may be easily alleviated.
(2) Holding:  Court struck down state law prohibiting use of “shoddy” in manufacturing of beds because of the unlikely health and safety dangers associated with this product, and the ease of eliminating dangers by sterilization. 
g) Nebbia-
(1) Holding: Court upheld New York law which fixed prices of milk because the decision was not arbitrary ( it was done to combat problem NY was facing of severe price-cutting by retailers) nor unreasonable, but instead promoted the public good by protecting the milk industry. 
2. Current Economic substantive due process (post -Lochner era) - economic liberties is NOT a fundamental right - so it receives rational basis review for SDP analysis
a) New policy: Generally, laws regulating the economy and economic interests do not infringe upon a fundamental right. Thus, the court uses a rational basis standard for reviewing the law (impacting non-fundamental interests). Carolene products; Lee optical
b) West coast hotel co. v. parrish - upholds min wage for women using a deferential standard of review (RB)
(1) Facts: challenge to state law regulated the minimum wages paid to female and minor employees. West Coast asserts liberty interest in freedom to contract
(2) Holding: law upheld (no DP violation)  because it promotes the health and safety of women, and because requiring employers to pay a living wage alleviates the burden on taxpayers of having to care for underpaid employees. 
(3) Reverses Atkins
(4) Reasoning:
(a) Right to freedom of contract is not in the constitution. Freedom to contract is not a fundamental right. 
(b) All asserted liberty interests are ultimately restrained by the health, safety, and general welfare interests that comprise due process. 
(c) Deferential standard of review for state laws - legislature is entitled to their judgment
c) Carolene products - upholds economic legislation and articulates presumption of validity
(1) Facts: congress passes consumer protection law that prohibited filling milk with non-milk products. 
(a) Congress, in passing the FMA, relied on extensive evidence that consuming inferior milk products posed a significant danger to the health and safety of the general public. 
(2) Rule: 
(a) Congressional legislation of common commercial products will be scrutinized under a rational basis test & there is a presumption of constitutionality
(i) Even in the absence of affirmative evidence (showing danger to health/safety) from congress, the judiciary is very deferential to the government’s economic regulations→ the existence of facts supporting the legislation is to be presumed for legislation affecting ordinary commercial products
(b) However, there are other types of cases where a heightened scrutiny will be used & there will be NO presumption of constitutionality:
(i) Legislation that violates the constitution (BOR) on its face (Enumerated rights / Fundamental rights in BOR)
(ii) Legislation that restricts political process
(iii) Legislation that discriminates against “discrete or insular minorities” (Racial minorities, numerical minorities (no protection of political process))
(3) Holding: law upheld (no violation of DPC of 5th amendment) - The FMA is rationally related to the public’s health and safety interests in consuming nutritious milk
d) Williamson v. lee optical - Illustrates of the rational basis standard to ordinary economic legislation. The court defers to the legislature, even though they do not agree with the law.
(1) Facts: state law prohibiting any person not licensed as an optometrist in the state to fit lenses to a face or fashion existing lenses into a frame unless given a prescription by a state-licensed optometrist 
(2) Holding: upholds law
(3) Analysis:
(a) This law may be needless and wasteful - since prescriptions are not needed to fit glasses in many cases. But It is for legislature, not the court, to balance the advantages and disadvantages of the prescription requirement. 
(i) Defers to legislature
(ii) The law need not be rational with every respect to its purpose (eye health) in order to be constitutional
(b) “The day is gone when this court uses the due process clause of the 14th amendment to strike down state laws, regulatory of business and industrial conditions, because they may be unwise.”
E. SUBSTANTIVE DUE PROCESS - FUNDAMENTAL RIGHTS
1. Concept of fundamental rights
a) Some liberties are so important that they are deemed to be “fundamental rights” and generally, the gov cannot infringe them unless strict scrutiny is met
b) Almost all of these rights protected by Court under the Due Process Clause of the Fifth and Fourteenth amendments and/or the equal protection clause of 14th amendment
(1)  Under either the CT must decide whether a claimed liberty is sufficiently important to be regarded as fundamental even though it is not mentioned in the constitution
(2) Main difference btw due process and equal protection as the basis for protecting fundamental rights is how the constitutional arguments are phrased
(a) Due process →  whether gov’s interference is justified by a sufficient propose
(b) Equal protection → whether gov’s discrimination as to who can exercise the right is justified by a sufficient purpose
(3) Real distinction
(a) If a law denies the right to everyone, then due process should be used
(b) But if a law denies a right to some, while allowing it to others, the discrimination can be challenged as offending equal protection or the violation of the right can be objected under due process.
2. 9th amendment = “The enumeration in the Constitution of certain rights, shall not be construed to disparage others retained by the people”
a) Court rarely invokes 9th amendment
(1) Exception = griswold v. connecticut → Goldberg in concurring opinion relied on 9th amendment to justify invalidating a law prohibiting the use of contraceptives
b) There are no 9th amendment rights - there are no violations of the 9th amendment
c) Rather the 9th amendment is used to provide textual justification for the court to protect non-textual rights. It is a justification for the court to safeguard unenumerated liberties. Language to make clear that fundamental rights not limited to bill of rights (judges can find and enforce other rights) 
3. Constitutional protection for family autonomy
a) The right to marry = fundamental right
(1) Loving v. Virginia - right to marry = fundamental right
(a) State law ban on interracial marriage struck down as violating DP & EP clauses of 14th amend 
(b) Standard used = strict scrutiny
b) Right to custody of one’s child
(1) Michael H. (plurality) - right narrowly defined & rejected as fundamental
(a) Facts: CA law provides for a conclusive presumption that a child living with a married couple is product of the marriage. This statute prevents a possible biological father from establishing his paternity .
(b) Majority (current minority rule): law upheld (no violation of DP - there is no fundamental right at stake).
(i) Rule: “to be a “liberty” under DPC,the interest not only has to be fundamental but it also has to be an interest traditionally protected by our society. DPC affords only those protections so rooted in the traditions and conscience of our people as to be ranked as fundamental.”
(a) “We refer to the most specific level at which a relevant tradition protecting the asserted right can be identified.” → we refer to rights as narrowly defined 
(ii) Application: Parental rights of an adulterous, natural father (narrowly defined right) is not traditionally protected.
(c) Dissent: The plurality’s decision to rely solely on “tradition” for defining family relationships is misguided. The narrowly defined approach is not consistent with other precedent, it is not consistent with constitution.
c) The right to keep the family together = fundamental right
(1) Moore (plurality) - court recognizes fundamental right for the family to live together, including an extended family.
(a) Facts: ordinance that single dwelling is only for a single family unit. Grandma living with son and two grandsons
(b) Majority:  court strikes down the ordinance because it violates the due process clause of 14th amendment
(i) Institution of family is deeply rooted in history and tradition.
(ii) “There is a fundamental right at stake → The court has long recognized that freedom of personal choice (decisional autonomy) in matters of marriage and family life (family choices) is one of the liberties protected by the DPC. Of course, the family is not beyond regulation. But when the government intrudes on choices concerning family arrangements (spacial autonomy), the court must apply strict scrutiny.”
(iii) Ordinance fails strict scrutiny → While preventing overcrowding, minimizing traffic and parking congestion, and avoiding an undue financial burden on the CEC’s public school system are all legitimate public purposes, the housing ordinance (means) serves them only marginally and is not necessary to their accomplishment. 
(a) It allows a family with a dozen children who all have own cars to live together, but does not allow a brother and sister to live together even though both take public transportation.
(c) Dissent: Moore’s desire to share a single-dwelling unit with her son and grandsons is not as valuable as other fundamental rights (procreation, right of privacy, etc) & is not fundamental. 
4. Constitutional protection for reproductive autonomy
a) The right to procreate
b) The right to purchase and use contraceptives = fundamental right
(1) Griswold v. connecticut - fundamental right for married people to use contraceptives
(a) Facts: connecticut law that banned contraceptives btw married couples
(b) Holding: law struck down
(c) Majority (douglas): (not current rule) : connecticut law unconstitutional, as it violates the fundamental right of privacy in one’s marriage
(i) Penumbral approach (not SDP approach) - A “right of privacy” protecting the intimate relations of married couples is implied in the Bill of Rights. 
(ii) The marital relationship is located within a “zone of privacy” impliedly created by these various fundamental constitutional guarantees in the Bill of Rights. The Connecticut law seeks to prohibit the use of contraceptives in the marital relationship and in doing so violates this area of protected freedoms. 
(iii) The right of privacy in marriage is a concept older than the Bill of Rights that should necessarily be kept sacred and free from intrusion by the state.
(d) Goldberg concurrence (not current rule): agrees with right of marital privacy & relies on 9th amendment rights
(e) Harlan Concurrence (this is majority rule today): The majority should not infer a new right of privacy from the constitution. Rather, the right to use contraception in marriage is supported by the Due Process Clause of the Fourteenth Amendment.
(f) Black dissent: Law should be upheld. The Connecticut law is unwise and based on unsound policy. BUT There is no basis in the Constitution for the “right of privacy” concept as defined by the majority &  the Ninth Amendment and Due Process Clause should not be used by the Court as authority to strike down all state legislation that the Court believes violates “fundamental principles of liberty and justice,”
(g) Stewart dissent: The Connecticut law is silly, unenforceable, and unwise. However, it is not unconstitutional. It is not the duty of the Court to strike down legislation with which it simply disagrees (we don’t want to go back to lochner era where re-evaluating policy of law). If the people of Connecticut disagree with a state law, their best recourse is to convince their elected officials to change the law.
(2) Eisenhower → Fundamental right for single people to use contraceptives
c) The right to abortion = fundamental right (but undue burden test is applied instead of strict scrutiny & it is less stringent & an inquiry highly dependent on the facts of the case)
(1) Roe v. Wade - not good law except for the proposition that there is a fundamental right to terminate a pregnancy
(a) Facts: TX law that prohibits abortion unless it is to save the mother’s life
(b) Majority: state law is unconstitutional b/c overly restricts abortions
(i) The “zone of privacy” implied in the Constitution is broad enough to encompass a woman’s right to choose to terminate her pregnancy. 
(ii) However, this right is not unlimited and must be considered against important state interests in regulation. 
(iii) Strict scrutiny (later overturned by casey)→ Regulation limiting a “fundamental right” of privacy must be justified by a compelling state interest, and legislative enactments must be narrowly tailored to further that interest. 
(iv) Trimester framework (later overturned by casey)
(a) 1st trimester → state cannot regulate abortion
(i) State has no compelling interest
(b) 2nd trimester → State may regulate abortions if reasonably related to women's health
(i) State compelling interest in maternal health
(c) 3rd trimester → State may Prohibit (as well as regulate) abortions except when it is necessary to protect life of mother 
(i) State compelling interest in Maternal health & Potential human life
(ii) Subject to SS review
(2) Planned parenthood v. casey - reaffirms/modifies Roe, gives us undue burden test to be applied to abortion regulations, and gives us factors to overturn established precedent
(a) Facts: challenge to 5 restrictions on abortions under PA law. Most significantly, the PA statute required informed consent from parent, if minor; showing that notified husband, if married; and a 24-hour waiting period for all women prior to undergoing the procedure. 
(b) Holding: not unconstitutional
(c) Analysis:
(i) Reaffirm Roe in that women have a fundamental right to terminate pregnancy
(ii) Overturn the trimester framework in Roe
(a) Considerations in overturning established precedent: 
(i) Has the legal rule in the case become “unworkable” (can judges apply it)?
(ii) Has society come to rely on the holding (detrimental reliance)?
(iii) Has the law changed to make the case obsolete?
(iv) Have facts changed?
(iii) Creates the undue burden test to determine whether a regulation impermissibly interferes with a woman’s right to an abortion → An undue burden exists if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability. (it is a fact specific analysis)
(iv) Casey’s undue burden test
(a) Pre-viability
(i) State “compelling” interest in: (1) Maternal health & (2)Potential human life
(ii) State may Regulate abortions starting at conception if not an “undue burden”
(b) Post viability
(i) State “compelling” interest in (1) Maternal health & (2) Potential human life
(ii) State may Prohibit abortions if exceptions made for maternal life/health, if not an “undue burden”
(v) Here: 
(a) spousal notification requirement  = invalid
(i) It is an undue burden, according too much power to a husband over his wife
(b) Informed consent, parental notification, and 24-hour waiting period = uphheld
(i) Those are not undue burdnes
(vi) HERE: However, the informed consent, parental notification, and 24-hour waiting period restrictions do not constitute an undue burden and are upheld. 
5. Constitutional protection for medical care decisions
a) Right to refuse treatment = fundamental right
(1) Cruzan - right of competent persons to remove unwanted life-sustaining treatment is fundamental right
b) Right to physician-assisted suicide = not fundamental right
(1) Washington v. Glucksberg - unanimous decision to uphold state law prohibiting physician-assisted suicide; but justices split 5-4 on rationale
(a) Facts: washington’s prohibition of assisting suicide 
(b) Holding: no fundamental right → rational basis used→ upholds law ( it does not violate DPC).
(c) Majority analysis:
(i) “Court always has been reluctant to expand the concept of substantive due process because guideposts for responsible decisionmaking in this unchartered area are scarce and open ended. By extending constitutional protection to an asserted right, we, to a great extent, place the matter outside the arena of public debate and legislative action. We therefore must use the utmost care whenever we are asked to break new ground in this field.”
(a) Court is reluctant to create new fundamental rights than those already established. → use this to argue a new fundamental right will not happen
(ii) There are two features for substantive due process analysis to determine whether a fundamental right exists under the Due Process Clause: 
(a) whether the right is objectively, deeply rooted in U.S. history and tradition and implicit in the concept of ordered liberty such that neither liberty nor justice would exist if the right is sacrificed; and 
(i) “Begin by examining this nation’s history, legal traditions, and practices” 
(b) whether a careful description exists of the fundamental liberty interest. 
(i) West Faulcon: the majority view is that careful means broadly defined
(iii) Application:
(a) the Nation’s history and tradition has almost uniformly rejected the existence of the right, and most states continue to explicitly reject it in the present day. 
(b) The right to assisted suicide is distinguishable from the right of competent persons to remove unwanted life-sustaining treatment recognized in Cruzan. In Cruzan, the Court reasoned that the right to be free from unwanted medical procedures is long established in national traditions upholding bodily integrity and protecting against battery, even by physicians. In contrast, the right to assisted suicide shares no such historical support in national traditions. 
(d) Concurring opinions → they all agree that the law is constitutional. Yet, these justices are concurring to communicate that they think the DPC does protect or might protect individuals in a different factual circumstance Specifically, if someone is in severe pain and terminally ill, there might be a fundamental right to die with dignity or a fundamental right not to die with excruciating pain, and then strict scrutiny should apply and the state action (requiring the person to stay alive) could cross the line and be struck down.
(i) Ex. it would be fine to take a drug that alleviates pain but has a side effect of hastening death 
(2) Vacc0 v. Quill - There is a distinction between refusing life sustaining treatments and physician-assisted suicide
(a) When refuse treatment, patient dies from the underlying disease. But if patient ingests lethal medication from a doctor, the medication is the cause of the death.
(b) A physician who withdraws life-sustaining treatment intends only to respect the patient’s wishes and ease the patient’s pain; but a doctor who assists suicide has the primary intention of killing the patient.
6. Constitutional protection for sexual orientation and sexual activity
a) Bowers (not good law - overruled by Lawrence) -  The constitution does not provide a fundamental right to engage in homosexual sodonomy & the right to privacy recongnized in previous cases does not extend to homosexual sexual activity. Such right does not exist because it was not supported by Constitution’s text, the framer’s intent, or tradition.
(1) Majority: upheld state law that prohibited sodonomy
(a) No fundamental right
(i) Liberty interest defined narrowly = right of homosexuals to engage in sodomy
(ii) not only is there no tradition and history protecting this, it in fact has been a crime. 
(b) The law at issue passes rational basis scrutiny, because it is based on notions of morality. 
(i) “the law is constantly based on notions of morality, and if all laws representing essentially moral choices are to be invalidated under due process, the courts would be very busy indeed."
(2) Dissent: looks at tradition, history, and precedent
(a) The majority focuses on homosexual activity despite the fact that the Georgia law applies broadly to all people. 
(b) This case is not about a fundamental right to engage in homosexual sodomy, but is instead about the right to privacy - the right to engage in consensual adult sexual intimacy
(i) Decisional autonomy and spacial autonomy- Every person has a fundamental interest in choosing and controlling the form and nature of his or her intimate relationships with others. 
(c) Georgia has not provided sufficient justification for its infringement of this fundamental interest. 
(i) It is not sufficient to state that such conduct has been considered immoral under traditional “religious” values for hundreds or thousands of years. 
(ii) It is not sufficient that other states have similar laws
(iii) Loving rejected both those arguments
b) Lawrence - 
(1) Facts: Texas statute made it a crime for two persons of the same sex to engage in certain intimate sexual conduct
(2) Majority: strikes down law  as violating DP (not EP cuz then can go back to georgia type of law)→ The liberty protected by substantive due process encompasses the right of consenting adults to engage in homosexual activity. 
(a) West-Faulcon: the court does not protect a fundamental right to sexual intimacy, but instead found the law invalid under rational basis (plus)
(b) Uses majority rule (precedent, tradition, history, broadly defined)
(i) Tradition and history - 
(a) Bower’s was decided on bad history
(i) No history in america of laws directed at prohibiting homosexual conduct. Rather, the laws targeted all people (not just gays) - and existed to have sex for just procreative reasons.
(b) Court does state count → Most states w/ laws prohibiting homosexual conduct don’t actually prosecute (reflecting social acceptance of homosexual behavior and right to privacy in consensual adult conduct)
(ii) Precedent
(a) Casey → laws and tradition afford constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education.
(b) Romer → invalidated an amendment to state constitution which deprived homos of protection under state laws. The provision was born of animosity .
(c) Uses rational basis plus → law has no rational relation to a legitimate government purpose 
(i) Born animosity toward class of persons affected is NOT legitimate gov purpose
(3) Concurrence (O’connor): law should be declared unconstitutional under EP 
(a) Moral interest is not sufficient justification under EP rational basis review (but it is under DP), so law should be striked.
(b) Not ready to overturn same sex marriage laws → those would pass RB under EP analysis, since protecting something other than morality
(4) Dissent (Scalia): recognizes failure of majority to go the whole way since it does not recognize a fundamental right & therefore did not overturn the central holding of Bowers.
PART IV: THE FEDERAL LEGISLATIVE POWER
I. Introduction notes
A. Basic principle: Congress may act only if there is express or implied authority in the constitution, whereas States may act unless the Constitution prohibits the action
1. Federal government is gov of enumerated (listed) powers. Whereas states have inherent powers, like the general police power. → Congress and president can only exercise power that the constitution gives them
B. Tenth amendment: “the powers not delegated to the US by constitution, or prohibited by it to the States, are reserved to the States respectively, or to the people.”
1. Interpretations of 10th amendment
a) the 10th amendment simply a reminder that fed gov cannot exercise powers not granted by the constitution OR  
(1) (then don’t use it in step 2)
b) the 10th amend is a judicially enforceable limitation on fed gov’t that reserves certain powers for states (state sovereignty)? [modern view]
C. Evaluating constitutionality of any act of congress [fed law]→  two questions:
1. Step 1: Does congress have authority under the Constitution to legislate? →  Is the law enacted to accomplish an “end” within the scope of Congress’ authority under the Constitution and is the “means” appropriate to the end? [Mcculough v. maryland]
a) This requires defining scope of powers granted to congress, particularly in Article 1, §8 (i.e., the commerce clause)
b) Note: for state action we do not do this step since states have a general police power
2. Step 2: If so, does the law violate another constitutional provision or doctrine? (i.e.,  by infringing separation of powers,  interfering with individual liberties (BoR), 10thamend/federalism)
D. Issue of extent to which concern for state governments and their prerogatives should matter
1. Late 19th century to 1937 & past decade → Court limited congressional power to leave areas of governance to state governments 
a) Court directly protected state sovereignty, concluding that infringing state sovereignty makes valid exercised of legislative power unconstitutional
(1) Court used Tenth Amendment as basis for this protection of state governments from federal encroachment
2. 1930-1990 → Court broadly defined scope of Congress authority under article 1 and refused to use tenth amendment as a limit on federal power
E. McCulloch v. Maryland - Important case defining scope of Congress’s powers and delineating the relationship btw fed gov and states. Shows the broad interpretation of the Necessary and Proper Clause. Congress has set of implied powers it needs in order to accomplish its listed powers. 
1. Facts: Fed gov creates US Bank and Maryland wants to tax it
2. Issue 1: Is creating Bank of US within scope of authority given to Congress in constitution?
a) Holding: yes - Congress has the constitutional power to create the bank
b) Reasoning:
(1) Federal government is a government of limited powers. Federal government has express enumerated powers + implied powers under the constitution.
(a) (Textual argument) Articles of confederation said congress only has these express powers. Constitution omits the word express, which means that there were implied powers
(b) (textual argument) In addition to its enumerated powers, Congress is also given general powers under the Constitution’s Necessary and Proper Clause, which states that Congress may create laws it deems necessary and proper to help carry out its enumerated powers. 
(i) “Necessary” does not mean absolutely essential, like Maryland contends. It is NOT being used in a strict and rigorous sense because (1) it is placed among the powers of congress, not among the limitations of those powers and (2) it functions to expand (enlarge), not limit (diminish), Congress’s enumerated powers. 
(c) West faulcon: necessary = convenient
(2) Here: Although there is no word “bank” or “incorporation” among enumerated powers, there is the power to lay and collect taxes, borrow money, regulate commerce in the constitution. Creating the bank was part of Congress’s implied powers because it was a necessary and proper “means” of raising revenue to carry out / achieve its overall taxing and spending powers (“end”). 
(a) Implied power (create a national bank) ---- express power (raise taxes)
(i) Means → end
3. Issue 2: whether it is constitutional for the state of Maryland to tax the Bank of the United States
a) Holding: NO
b) Reasoning: 
(1) Maryland may not tax the Bank as a federal institution because federal laws are supreme to state laws. 
(2) A federally-created institution may not be inhibited by a state law. 
(3) Additionally, the power of all the people cannot be controlled by a single state. That's just not fair.
II. CONGRESS’S COMMERCE POWER
A. Constitutional source
1. Commerce clause (Art. 1, sec. 8, cl. 3): The congress shall have Power…”to regulate Commerce with foreign nations, and among the several States, and with the indian tribes.”
B. 2-step approach (current rule) to assess constitutionality of legislative acts under commerce power
1. Step 1: Is the law enacted within scope of Congress’ authority conferred by the Commerce Clause? Note: if asking if Congress has power under commerce clause - only do step 1.
a) Congress can only regulate activities, not non-activity.
b) Categories of activities that congress may regulate (lopez; Heart of atlanta):
(1) #1 use of channels of interstate commerce
(2) #2 instrumentalities of and persons or things in interstate commerce
(3) #3 (this is where difficulty is) local (intrastate) activity that affects interstate commerce
c) Is the activity economic or noneconomic? [compare to the cases - if want to uphold law, argue economic to get deferential Wickard test. But if the court thinks it is a non-economic activity, it will use the Lopez factors to see whether the law falls outside of congress’s commerce power]
(1) Economic refers to the production, distribution, and consumption of commodities [Gonzales v. Raich]
(2) Economic activity
(a) Gonzales v. Raich
(b) Wickard
(c) Heart of Atlanta
(d) McClung
(3) Noneconomic activity
(a) Lopez
(b) morrison
d) For category #3 → considerations for scope of congress’ commerce power to regulate non-economic/economic intrastate activity
(1) Non-economic  ACTIVITY → factors in assessing whether a fed law substantially affects interstate activity [Lopez/Morrison]
(a) Essential part of larger regulation of economic activity
(b) Includes an explicit jurisdictional element
(c) Congressional findings may help but NOT determinative
(d) Relies on reasoning linking the intrastate activity and interstate commerce that is too attenuated
(2) Economic (including non-commercial) ACTIVITY → Whether Congress has rational basis to conclude that the economic activity taken cumulatively has a substantial effect on interstate commerce (very deferential standard) [wickard]
(3) Note: must be “activity” for Congress to regulate
2. Step 2: Does the law violate the 10th Amend/federalism principles (or other provisions of US constitution studied in this course)?
C. Traditionally,
1. Initial era - commerce power broadly defined [Gibbons]
a) Gibbons- Congress has the power to regulate the interstate commercial activity of steamboats on navigable waters within the state of New York. 
(1) Facts: NY granted monopoly to operate steamboats in NY waters & licensed Ogden to have ferry boat service btw NYC and NJ. Gibbons. Gibbons operated a competing ferry service, and thus violated the exclusive monopoly. Gibbons claimed that he had right to operate ferry because licensed under federal law, since Congress has exclusive power to regulate interstate commerce.
(2) Issue: state and Congress have conflicting laws regulating interstate commerce. What law governs?
(3) Holding: Since Congress has the power to regulate this activity and New York passed conflicting regulations of the same activity, federal supremacy principles dictate that the federal regulation trumps the state regulation. Thus, the New York regulatory law is deemed unconstitutional. 
(4) Reasoning: Federal commerce power is broad
(a) “commerce” → includes traffic, intercourse and navigation, as well as buying/selling of commodities associated with interstate commerce. 
(b) “Among several states” →
(i) Congress can regulate interstate activity (commercial activities occurring across borders)  (“external concerns”)
(ii) Congress can regulate intrastate activity 
(a) if it has an effect outside of that state (“internal concerns that affect other states”)
(b) but NOT if if it does not affect other states(“internal concerns that do not affect other states”), but not activities occurring solely within one state’s borders.
2. 1890-1937 (Lochner era)- limited federal commerce power & court used 10th amend as limit on congress (Those cases are overturned; except that regulating railroads as within commerce power is still good law)
a) “Commerce” narrowly defined = Commerce was one stage of business (intercoarse for the purpose of trade), distinct from earlier phases such as mining, manufacturing, or production.
(1) Federal law limiting rates for railroads (same rate whether going from dallas to austin or LA to austin) upheld
(2) Fed laws limiting child labor, labor conditions in coal mining industry, min/max wages → struck down (those go to intercoarse for purpose of production, not purpose of trade)
(3) Fed law prohibiting shipping of lottery tickets upheld 
b) “Among the state's” = direct effect on interstate commerce.
c) 10th amend as limit = Tenth amendment reserved a zone of activities to the states and that even federal laws within the scope of commerce clause were unconstitutional if they invaded that zone. 
D. Recently - step one: Congress’s power under commerce clause
1. 1937 - 1990s - broad federal commerce power [Wickard] & NO 10th amend as limit, but rather it is a reminder [Darby] (Still good law)
a) “Commerce” - includes all stages of business
b) “Among states” - Congress can regulate any activity, intrastate or interstate, that individually have a trivial effect on interstate commerce, if Congress has a rational basis to conclude that, the activity considered in the aggregate has a substantial effect on interstate commerce. [Wickard]
c) The 10th amendment is simply a reminder that for congress to legislate it must point to an express or implied power. The 10th amendment is no longer seen as reserving a zone of activities for exclusive state control. [Darby]
d) US v. Darby
(1) Facts: Congress passed Fair Labor Standards Act to prevent the introduction and shipment of goods produced under labor conditions that failed to meet federal standards from entering the stream of interstate commerce. 
(2) Issues:
(a) Does Congress have power to prohibit the shipment of goods in interstate commerce made by workers in unfair employment conditions 
(b) Does congress have power to prohibit the employment of such workers in manufacturing goods for interstate commerce at other than prescribed wages and hours?
(3) Holding: Yes to both
(a) Congress acted in scope of commerce power
(i) While manufacturing is not itself interstate commerce, the shipment of manufactured goods between states falls within the definition of commerce and is thus capable of regulation by Congress under its Commerce Clause powers. 
(ii) Congress may regulate not only articles of commerce themselves, but also conditions under which they are produced. [intrastate activity affecting interstate commerce]
(iii) Congress power is absolute and only subject to limitations prescribed by constitution
(b) No 10th amendment issue -Tenth Amendment is reminder that all powers not given to the federal government are reserved to the states. Therefore, it has no effect on the holding here since Congress exercised its powers under constitution and did not usurp power from states
(4) Wickard v. Filburn
(a) Facts: Congress passed agricultural act that established quota for amount of wheat a farmer can grow. The purpose of act was to help farmers keep prices high. Fiburn was penalized for growing wheat in excess of the quota. He argued that the excess wheat was produced for his own private consumption and never entered the stream of commerce, so his activities could not be regulated by Congress under the Commerce Clause. 
(b) Holding: Congress has constitutional power under commerce clause to regulate home grown and home consumed wheat, even if it is never marketed because it competes with interstate commerce.
(c) Test: Deferential standard of review - Whether Congress has rational basis to conclude that the (local) activity, when considered in the aggregate, has “substantial effect on interstate commerce” 
(i) Test it NOT whether it actually affected interstate commerce - but whether congress has rational basis to conclude it would
(d) Application: yes - congress has rational basis to conclude that home-grown wheat considered in the aggregate would have substantial effect on interstate commerce
(i)  if commodity exists, it affects supply and demand
(ii) By growing his own wheat, Filburn decreases the amount of wheat purchased in the market (since he is not buying) and negatively impacts the price of wheat grown for interstate commerce. 
(iii) It does not matter that Filburn himself only exerts a trivial impact on the demand for wheat. When taken together with all the other farmers similarly situated, Filburn’s activity has a substantial economic effect on interstate commerce. 
(iv) On account of the aggregate effect of homegrown wheat on the commercial wheat market, Congress may regulate Filburn’s activities. The decision of the circuit court is reversed.
(5) Heart of Atlanta - congress has constitutional power under commerce clause to prohibit race discrimination by privately-owned hotel that has effect on interstate travel - title II of civil rights act of 1964
(a) Reasoning: The unavailability to African Americans of adequate accommodations interferes significantly with interstate travel. Moreover, evidence shows that racial discrimination has a disruptive effect on commercial intercourse. The fact that congress may have been motivated by something else other than regulating commerce in passing the law (ex. moral) does not matter. 
(6) Katzenbach -Congress has constitutional power under Commerce Clause to prohibit race discrimination by privately-owned restaurant where substantial portion of food served moved in interstate commerce – Title II of Civil Rights Act of 1964
2. After 1990 (current)- narrowing of the very broad scope of commerce power & revived 10th amend as constraint on congress
a) Lopez - 
(1) Holding: congress does not have the power under the commerce clause to pass gun free school zone act
(2) three broad categories of activities that congress can regulate:
(a)  The use of channels of interstate commerce
(b) Instrumentalities of, or persons or things in, interstate commerce, and
(c) Local activities that substantially affect/relate to interstate commerce. 
(i) Here: third category - bringing gun to school is local activity
(3) Court rejects wickard test for non-economic activities → Congress may not regulate noneconomic, violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce.
(4) Considerations for scope of congress’ commerce power to regulate NON-ECONOMIC intrastate (local) activity
(a) An essential part of larger regulation of economic activity
(i)  NO - contrasted to in gonzales v. raich (controlled substance act is part of broad regulation of sale of drugs in the US)
(b) Includes an explicit jurisdictional element (either in text of statute or not)
(i) No - If law here had one, it would be requiring the prosecutor to prove that the gun was carried in interstate commerce 
(c) Congressional findings (that support the belief this law affects interstate commerce) may help but NOT determinative factor
(i) None here
(ii) Note: in morris, there was congressional finding but the law was still struck down. So clearly, congressional findings is not enough.
(d) Relies on reasoning linking INTRAstate activity and interstate commerce that is too attenuated 
(i) Cost of crimes reasoning → gov argues that bringing gun to school affects interstate commerce: it makes it harder to learn, so graduates of the school know less and achieve less when they are workers (productivity of workforce).
(ii) This is too attenuated (too many steps)→ so far removed from bringing the gun to school → require gov to compile inference on inference
(iii) if we allowed this cost of crimes theory, there would be no limitation on federal power - congress could regulate anything
(5) Federalism argument: This is something that has been traditionally regulated by the STATES 
(6) dissent/concurrence: this is looking like lochner. Should have applied wickard test.
b) Morrison - applies Lopez
(1) Facts: violence against women act - provides for federal civil remedy for victims of gender-based violence, even if no criminal charges pressed (local activity)
(2) Holding: Congress does not have power under the commerce clause to pass the violence against women act b/c it does not substantially affect interstate commerce
(3) Reasoning: gender based violence is non-economic activity, and looks to Lope factors
(a) Essential part of economic regulatory scheme - NO
(b) Jurisdictional element - NO (not required to prove that person traveled in interstate commerce or anything)
(c) Congressional findings - YES (there were tons of congressional findings here that violence against women affects interstate commerce)
(i) BUT legislative findings are not dispositive (we see that rule in Lopez and morrison re-affirms it)
(ii) The congressional findings did not matter here, because law still struck down
(d)  United States argues violence against women affects the travelling, engaging of business, and employment in interstate commerce of women as a group, but that reasoning requires a lot of linkage & is too far along a causal chain.
c) Gonzales v. Raich - tells us to look at economic vs. noneconomic
(1) Facts: Congress passed controlled substance act which prevented sale, purchase, possession of certain drugs in US. CA has act that allowed use of medical marijuana within the state. Feds seized and destroyed CA resident’ marijuana plants.
(2) Issue: can congress regulate the use and production of homegrown marijuana? Yes
(3) Holding: Congress does have the power under the commerce clause to prohibit intrastat manufacture and possession of marijuana for medical purposes legal under state law
(4) Rule applied here = wickard rule = Congress has the power to regulate purely local activities that are part of an economic “class of activities” that when considered in the aggregate, rationally could have a substantial effect on interstate commerce.
(a) Application of rule: Raich’s activity of growing marijuana for home use can be seen rationally as having a substantial effect on interstate commerce because there is an established, albeit illegal, interstate market for marijuana. 
(5) Reasoning:
(a) This case is just like Wickard
(i) Both part of broad economic regulatory schemes - Wickard (Congress sought to regulate the national market for wheat by controlling homegrown commodities) Here  (Congress sought to regulate and eliminate the national market for illegal drugs by eliminating home-grown varieties)
(ii) Activity (homegrown weed), taken in aggregate, has significant effect on national illegal weed market
(b) Distinguishes case from lopez and morrison
(i) Unlike in Lopez and Morrison, the activities regulated by the CSA are quintessentially economic. 
(ii) Economic = the production, distribution and consumption of commodities
(iii) CSA is overall regulatory scheme that regulates production, distribution, and consumption of commodities, for which there is established and lucrative interstate market → it is economic (so Morrison/Lopez does not apply)
(iv)  Prohibiting the intrastate possession or manufacture of an article of commerce is a rational means of regulating commerce in that product.
E. Recently, STEP TWO- Does the federal law violate the 10th amend- the court has gone back and forth about the 10th amendment
1. 1937 - 1976:  10th amendment is “but a truism,” simply a reminder that for congress to act it must have authority under the constitution; NO 10th amend violations [Darby]
2. 1976 (National league of cities v. usery) - YES 10th amend violations
a) The Court found that requiring states to pay employees the min wage violated the 10th amendment because the law “operates to directly displace the States’ freedom to structure integral operations in areas of traditional government functions.” 
(1) Holding: Congress does not have constitutional power b/c limited by 10th amend to regulate activities of states as public employers 
b) Court held that Congress violates the 10th amendment when it interferes with traditional state and local gov functions
3. Garcia (1985)- NO 10th amend violations; overturns National league 
a) Holding: Congress does have constitutional power (not limited by 10th amend) to regulate activities as states as public employers - federal min wage & overtime provisions
b) Reasoning: systems to protect state sovereignty are already built into the structure of the federal government itself. 
(1) States play a significant role in electing representatives to the legislative and executive branches of the federal government. Elected representatives then continue to represent the interests of their states while in office. 
(2) States are also vested with indirect control over the House of Representatives and the Presidency by virtue of their control of electoral qualifications. 
(3) Moreover, the fact that states have been able to channel federal funding into their respective treasuries to finance public works programs indicates that the political process is adequately functioning to provide for their needs. 
4. NOW:[use this for essay analysis] “possibly” 10th amend violations 
a) Rule: The principles of federalism in the 10th amendment prohibit Congress from “commandeering” the states. It cannot (1) require state legislature to enact laws/regulations [NY] nor (2) require state officials to assist in the enforcement of federal regulations [printz]. However, it can regulate states activities that do not involve commandeering, where the law applies to BOTH the state and private entities [reno].
b) Gregory v. Ashcroft (1991) → revival of 10th amendment; Court did not invalidate the law using 10th amendment, but instead used 10th amendment and federalism considerations as a rule of construction. Court said that a federal law that imposes a substantial burden on a state government will be applied only if Congress clearly indicated that it wanted the law to apply. 
c) New York v. United States (1992) - Congress may not pass regulations that have the effect of  compelling states legislatures to enact a federal regulatory program (pass legislation according to federal standards).  Congress lacks power to directly compel the States to require or prohibit acts (passing law).
(1) Facts:  NY is challenging “take title” provision of low level radioactive waste which requires states to adopt federal regulations or take title to their waste. The third (one in contention) requires the state to take ownership/title of waste.
(2) Holding: 10th amend and federalism principles prohibit “take title” provision of low level radio-active waste policy amendments act; congress cannot “commandeer” legislative processes of the states - Congress violating 10th amendment where it directs states to do something.
(3) Reasoning: 
(a) “The constitution enables the Fed gov to pre-empt state regulation contrary to federal interests, and it permits the fed gov to hold out incentives to states as a means of encouraging them to adopt suggested regulatory schemes. 
(i) These options  give states the ultimate decision as to whether or not the state will comply
(b)  It does NOT however authorize congress simply to direct the states to provide for the disposal of the radioactive waste generated within their borders. 
(4) Here: take title provision deprives states a choice by requiring them to adopt federal regulations or take title to their waste. Hence, the take title provision does not present states with any option other than implementing the Act.
d) Printz - Congress may not “commandeer” / compel state officials to participate in the administration/enforcement of federal regulatory programs.
(1) Holding: 10th amend and federalism principles prohibit congress from commandeering state and local law enforcement officers to conduct background checks on handgun purchasers to implement brady handgun act. 
e) Reno v. Condon - simply making states comply with federal regulations is not commandeering.
(1) Facts: Congress passed the Driver’s Privacy Protection Act to regulate the disclosure of personal information retained by state DMVs. Congress passed this legislation because states routinely obtained personal info from people and sold it to private entites at a profit & the private entites could further sell the information.The DPPA was designed to prohibit the selling or reselling of individuals’ personal information by DMVs or private entities.
(2) Holding: 10th amend and federalism principles do NOT limit congress’s authority under the commerce clause to pass driver’s privacy protection act regulating disclosure of personal info in state DMV records
(3) Reasoning: This case does not present the same concerns about Congress commandeering states’ legislative processes or state officials’ actions as in New York or Printz. 
(a) DPPA does not require State legislature to enact any laws or regulations and it does not require state officials to assist in the enforcement of federal statutes regulating private individuals. Therefore, DPPA is consistent with principles of federalism contained in the 10th amend
(b) The DPPA is generally applicable to both states and private entities.

PART V: THE FEDERAL EXECUTIVE POWER
I. Separation of powers
A. Theory as how to avoid tyranny and protect individual liberties
B. Each branch has individual power, and other branches have a check on that power
II. Two step analysis:
A. Is the president acting within the scope of his granted power?
1. 3 zone approach
B. Is the president violating some other constitutional provision?
III. Executive powers
A. Art. II, Sec 1, cl 1- vesting clause: “the executive power shall be vested in a president of the United State of America.”
B.  Art. II, sec 2, cl 1- commander in chief clause: “the president shall be commander in chief of the army and navy of the United States, and of the Militia of the several state…”
C. Art. II, sec. 3- take care clause: “… he shall take care that the laws be faithfully executed…”
IV. Inherent powers
A. Younston - holding president’s executive takeover of steel mills unconstitutional
1. Facts: Pres Truman issued an executive order that the gov’t was going to control the steel mills. This was in order to streamline the process as they were entering war and needed steel. Additionally there were a number of issues with unions that he wanted to get around.
2. Majority: The president acted outside scope of enumerated powers in taking that action. The President’s power to issue executive orders must come from either (1) an act of Congress (statutory authority) or (2) the Constitution (constitutional authority). Here, came from neither
3. Jackson Concurrence (current rule): The President and Congress have distinct powers, but the Constitution allows for some overlap of authority in different scenarios. The President may act pursuant to executive powers, congressionally-granted powers, or a combination of both. 
a) multiple zone approach - to determine whether a president can act outside of his express constitutional authority
(1) Zone 1: Where president acts with express or implied authorization (approval) of congress → his power is at a max ( he can rely on both his own powers and Congress’s.)
(2) Zone 2: where president acts without an express congressional grant or denial of authority (congress hasn’t spoken at all) → his power is in the middle ( he acts under the aggregate of his own independent powers) But there is a zone of twilight in which he and congress may have concurrent authority or in which its distribution is uncertain.
(3) Zone 3: where President acts in a way that is incompatible with the express or implied will of Congress (congress takes definitive action saying they disapprove)  → president’s power is at its lowest ( he may rely only on the powers expressly granted to him by the Constitution
b) Here: Since Congress denied power to the President in the present case under the Taft-Hartley Act, the third scenario is implicated. The President may be deemed to have acted constitutionally only if he is acting based on an express grant of power from the Constitution. The Constitution does not grant the President such powers, and the President's power to “faithfully execute the laws” does not cross into the function of lawmaking.
4. 
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