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PLEADINGS AND RELATED MOTIONS
CODE PLEADING: The Field Code merged the Common Law courts of law and equity (which were highly formulaic) to create one, liberalized form civil action in 1848. 
· Pleader must plead “ultimate facts,” as opposed to evidentiary facts or conclusions of law. 
· Ultimate facts are those factual propositions on which liability will be established directly.
· Evidentiary facts are raw data through which ultimate facts will be proven
· Conclusions of law are mere recitations of the legal standard applicable to the cause of action asserted.
· Doe v. City of LA (2007): Example of CA state code pleading system
· Claim: Exception to the statute of limitations for negligent supervision leading to sexual assault claim 
· Elements for claim: Knew of or should have known of an employee’s past unlawful acts & failed to take preventative measures
· Issue: Was the Plaintiff’s pleading sufficient?
· Holding: No. Allegations failed to claim that the defendant’s knew or should have known of the specific officer’s past acts.
· Court could have inferred this conclusion through doctrine of less particularity but code pleading focuses on facts which lacked in the pleading. 
· When D has information, P not required to plead w/ as much particularity or detail. 		
NOTICE PLEADING: Federal System based on Charles E. Clark’s pleading reform with Advisory Committee.  Sought to find a balance between formalism (need for rules) and pragmatism (need for functional flexibility). Clark believed this system would work when operating under “natural lawyering” and “natural judging,” or the use of wisdom, knowledge and best practices. 
· Federal Rules of Civil Procedure Title III: Pleading and Motions
· Rule 8(a)(2): “A pleading must contain a short and plain statement of the claim showing that the pleader is entitled to relief” 
· A claim is a group of operative facts giving rise to 1+ rights of action; narrative suggestive of a legal theory that entitles the pleader to relief 
· Rule 8(d)(1): “each allegation must be simple, concise, and direct”
· Rule 8(e): “pleadings must be construed so as to do justice” 
· Rule 9(b): “In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge and other conditions of a person’s mind may be alleged generally” 
· Rule 12(b)(6): motion to dismiss for “failure to state a claim upon which relief can be granted” 
· Conley v. Gibson (1957): Railroad race discrimination case. [NOT GOOD LAW]
· Claim: D’s intended to discriminate against P based on race
· Is claim sufficient? D filed 12(b)(6) motion to dismiss 
· Procedural Standard: notice under Rule 8(a)(2) + no dismissal unless P can prove there are “no set of facts” to prove claim (Steele) 
· Allegation included statement that there was a “planned course of conduct designed to discriminate against them because of their race or color” which Court held as sufficient for making a claim
· Tellabs (2007)
· For Rule 9(b) claims or statutory exceptions, the court must take into account “plausible opposing inferences” 
· Leatherman v. Tarrant County (1993): Excessive drug raid case.
· Facts: Ps alleged NICU negligent in executing search warrants
· History: Heightened pleading standard applied and used to deny claim
· Holding: Courts cannot interpret a heightened pleading standard or expect a higher level of specificity than Rule 8(a)(2), only Congress and those cases under Rule 9(b). Read pleadings and accept allegations as true. 
· Bell Atlantic v. Twombly (2007): Baby Bells Sherman Anti-Trust case
· Claim: (1) Ds agreed (2) to restrain trade among the several states
· Used historical facts to paint picture and pointed to parallel conduct to show there was a tacit or express ingredient
· Sufficiency: Under Conley standard, would be sufficient since factually possible if read as true. Moreover, P included alternative explanations even though not required. However, SCOTUS overturned the “no set of facts” holding from Conley. Cited to Matsushita case disregarding parallel conduct for anti-trust claims. 
· Twombly Plausibility Standard: Need “more than labels and conclusions” or more than a “formulaic recitation of the elements of a cause of action.” Factual allegations must “raise a right to relief above the speculative level on the assumption that all allegations in the complaint are true (even if doubtful in fact),” as a “well-pleaded complaint may proceed even if it strikes a savvy judge that actual proof of those facts is improbable.” Court concluded that it did “not require heightened fact pleading of specifics, but only enough to state a claim to relief that is plausible on its face.” 
· Holding: Claim insufficient, held to be too conclusory.
· Ashcroft v. Iqbal (2009): Post 9/11 discriminatory arrest and incarceration case. 
· Claim: (1) Intent (2) to discriminate because of race under Bivens claim
· Used Twombly Standard in analysis to eliminate conclusory allegations and examine facial plausibility of remaining allegations. Held that determining plausibility of complaint is a “context-specific task” that requires judge “draw from judicial experience and common sense” (contradicts “savvy judge”)
· Holding: Claim failed in regards to the allegations re: intent. P cited to § 9(b) to allow for “general” allegation but Court held that still need some factual backing, can’t just be conclusory. 
· Dissent: Souter wrote Twombly decision and Iqbal dissent. Claimed that Twombly only called for rejection of fantastical claims (“little green men”) which contradicts the holding of Twombly since read paragraph in isolation, not context, and deemed too conclusory. 
TWOMBLY-IQBAL FORMULA
1) ID the right at issue and the elements of that claim
2) ID conclusory allegations (“mere recitation of the elements of the right asserted”)
a. May frame the claim, but they cannot sustain it
b. Not entitled to the presumption of truth
3) Test the remaining non-conclusory allegations against the elements of the identified right to determine whether a plausible claim has been asserted
Outcome: If each element is supported by sufficient non-conclusory factual allegations or by reasonable inferences drawn therefrom, the claim is plausible and will survive a Rule 12(b)(6) challenge; if not, the complaint must be dismissed.












SUBJECT MATTER JURISDICTION



FEDERAL QUESTION JURISDICTION: Article III §2 + §1331: “Arising Under” 
· Claims Created by Federal Law
· Osborne v. Bank of U.S. (1842): Federal Ingredient Principle 
· Facts: Fed. chartered bank suing state tax collector in fed court
· Holding: Any potential federal ingredient in any claim confers federal jurisdiction.
· Little York: case must “really and substantially involve a dispute or controversy” under federal law
· Mottley: must be evident on face of the claim  “well-pleaded complaint” 
· Shoshone v. Rutter (1900)
· Facts: Adverse possession claim on federal land 
· Federal Ingredient? Yes, federal statute re: land claim 
· Actual & Evident Federal Issue? No, property law governed by state law. It’s not the source of the right, but the nature that matters. Federal law must be substantially involved in claim. 
· American Well Works (1916)
· Facts: P sued D for libel of pump design. D responded with a patent infringement claim. 
· Holding: Suit did not arise under federal law. Libel is a tort action which is governed by state law. “A suit arises under the law that creates the cause of action.” Patent law irrelevant to cause of action. 
· Smith v. Kansas City Title & Trust (1921)
· Facts: P claims D is about to buy bonds that are unconstitutional which is in breach of their contract. 
· Holding: P’s success depends on a federal question (whether the bonds were unconstitutional)
· Gully v. First National Bank (1936)
· Facts: Gully, a tax collector sued Bank in state court for breach of 3rd party beneficiary contract. Bank petitioned for removal.
· Analysis: Breach of contract claim typically a state issue, but if determination of breach depends on federal law, then there’s federal jurisdiction. Bank claims constitution is relevant to whether P can tax a bank but this is irrelevant because it is the D’s defense, not part of the P’s nature of right or part of their complaint. Debt owed by D Bank was as a result of state tax laws.  






· Claims Created by State Law Containing an Essential Federal Ingredient
GRABLE FACTORS  USE TO ANALYZE CLAIMS CREATED BY STATE LAW CONTAINING AN ESSENTIAL FEDERAL INGREDIENT
a. Federal ingredient essential to the claim (à la Shoshone, A.W.W., Smith, & Gully)
b. Actually disputed, concrete controversy on face of the claim
c. Substantial issue in RE: to the Federal system, not the case
d. No potential for distorting federal/state balance 


· Gunn v. Minton (2013)
· Facts: Minton sued NASDAQ for patent infringement in federal court. Summary judgement granted for NASDAQ. Minton unsuccessfully filed motion for reconsideration on an experimental exception. Minton then sued lawyer, Gunn for malpractice in state court. Summary judgement granted for Gunn. Minton files for removal. 
· Holding: Used Grable factors to analyze Minton’s claim. Tort issue governed by state law but breach of duty depends on determination of patent law. #1 fulfilled. #2 fulfilled but note the court looked at D’s response in analysis. #3 failed because the federal question was not one believed to control many other cases. 


DIVERSITY JURISDICTION: Under §1332, complete diversity between parties and minimum $75k amount in controversy required. 
· Complete Diversity
· Strawbridge: Complete diversity means that no plaintiff is a citizen of the same state as any defendant
· Rodriquez v. Señor Frog’s (2011)
· Facts: Car accident in Puerto Rico, case filed in Federal court by P who had moved to CA. D claimed there was no diversity.
· Holding: Citizenship for diversity purposes is domicile, the place where one is present and intends to stay. Party need not check off every factor to satisfy the burden. Judged from time the suit was filed. 
· Plaintiff must plead jurisdiction under Rule 8(a)(1) and defend against 12(b)(1) motions to dismiss for lack of jurisdiction 
· §1332(c)(1): Corporations are citizens of every state in which it is incorporated and of the state in which the corporation’s principal place of business is located.
“Bank One” Factors used to determine party’s intent re: domicile
1) exercises civil and political rights
2) pays taxes
3) real and personal property
4) driver’s or other license
5) bank accounts
6) job or owns a business
7) attends church
8)  club memberships











· Owen Equipment v. Kroger (1978)
· Facts: P from Iowa sued OPPD from Nebraska in federal court under diversity jurisdiction for wrongful death of husband. OPPD brought in D who was believed to be from Nebraska, but was later revealed to be from Iowa. 
· Holding: SCOTUS held that there was no diversity jurisdiction. Worried about P circumventing jurisdiction and evading the complete diversity requirement. 
· Amount in Controversy 
· Under §1332, amount in controversy must exceed $75k. 
· Coventry v. Dworkin (1995)
· Facts: P sued D for breach of contract under diversity. When complaint was filed, amount in controversy fulfilled requirement. Afterwards, a third party adjusted the price due to miscalculation and D paid off part of amount, resulting in the amount in controversy now being below the threshold. 
· Rule: Amount in controversy is determined by looking to the circumstances at the time the complaint is filed, from the face of complaint, so long as amount in controversy appears to be subjective and objective good faith. 
· Subsequent Events vs. Revelations
· A subsequent event is an event that takes place after the filing of the complaint. A subsequent event altering the amount in controversy never divests the court of jurisdiction.
· A subsequent revelation, which also occurs after the filing of the complaint, reveals what that amount actually was at the time the complaint was filed. They will affect the court’s jurisdiction only if the revelation established the plaintiff’s lack of good faith. 
· NOTE: Attorney’s fees not usually included in amount in controversy unless the fees are statutory or contractual

DECLARATORY JUDGEMENT
· Three rules for determining the amount in controversy in suits for declaratory or injunctive relief. 
· “Plaintiff-Viewpoint Rule” – the value or benefit to the plaintiff of obtaining the relief sought
· “Either-Viewpoint Rule” – the pecuniary result to either party which the judgement would directly produce
· A few courts consider the “value of the suit” to the party invoking federal jurisdiction 

SUPPLEMENTAL JURISDICTION: Additional, discretionary power to hear issues outside of original jurisdiction. Show recognition of rights of action w/in claim as per Clark, then apply Gunn analysis treating rights of actions as different claims.
Analysis Steps
1) Check for federal jurisdiction under §1331 or §1332
2) If §1332, look to listed exceptions in §1367(b). If there is a claim by a plaintiff against persons made parties under Rule 14, 19, 20 or 24, OR over claims by persons proposed to be joined as plaintiffs under Rule 19, OR seeking to intervene as plaintiffs under Rule 24, make sure joinder is consistent with diversity requirements. If inconsistent, no supplemental jurisdiction. If consistent, consider Exxon contamination issue. If no issue, continue analysis. 
3) Identify the anchor claim with independent basis for jurisdiction
4) Is this claim substantial? Low threshold: must be “non-frivolous”
5) Are non-IBJ claims part of a common nucleus of operative facts as IBJ claim? Does this make sense as one case with same set of facts?
6) If yes, Court weighs efficiency and fairness, exercising discretion under §1367(c):
a. Novel or complex issue of State law
b. State law issue substantially predominates over federal law issue
c. IBJ claim(s) dismissed
d. In exceptional circumstances, for compelling reasons  
NOTE: If non-IBJ claims dismissed, done so without prejudice. 


 



















· United Mine Workers v. Gibbs (1966)
· Facts: Gibbs sued U.M.W. under a federal and two state claims re: interference of boycott with business/contracts. 
· Holding: All three claims arose from common nucleus of operative facts and even though IBJ claim was dismissed, state claims were not because, under theory of efficiency, the jury had already heard case and unnecessary to send to state court. 
· Owen Equipment v. Kroger (1978)
· Facts: P from Iowa sued OPPD from Nebraska in federal court under diversity jurisdiction for wrongful death of husband. OPPD joined D from Iowa under Rule 14. P then brought a claim against D.
· Holding: SCOTUS held that there was no diversity jurisdiction. Worried about P circumventing jurisdiction and evading the complete diversity requirement. 
· NOTE: If D filed suit against P first and then P filed a compulsory counterclaim, diversity would not have been destroyed. If OPPD filed counterclaim against P and in response P sought to implead D under theory of indemnity, diversity would not have been destroyed. 
· Exxon Mobil Corp. v. Allapattah (2005) 
· Facts: 10k Exxon dealers sued Exon Corp. for overcharging scheme. Some of the plaintiffs did not meet the minimum $75k amount in controversy requirement for diversity jurisdiction. 11th Circuit held that this was ok so long as one plaintiff met requirement. This contradicted 1st Circuit’s holding in Ortega v. Star-Kist where a father and daughter were excluded from joining daughter’s product liability claim because they didn’t meet minimum amount in controversy.
· Issue: If a plaintiff meets minimum amount in controversy, can §1367 supplemental jurisdiction be exercised over other plaintiffs that don’t meet requirement? 
· Holding: Yes. Courts only need to determine whether they have original jurisdiction over one of the claims in a case. If they do, courts can then decide to extend supplemental jurisdiction to the other related claims. To require each claim in a civil action to meet the requirement would be “inconsistent with the whole notion of supplemental jurisdiction.” Indivisibility theory (all claims must stand or fall as a single “civil action”) is easily dismissed as inconsistent with the notion of supplemental jurisdiction. The contamination theory (the inclusion of a claim/party falling outside original jurisdiction somehow contaminates every other claim in a complaint) can make sense in the context of complete diversity because the presence of non-diverse parties on both sides of a lawsuit eliminates the justification for providing a federal forum AND original jurisdiction is destroyed. The theory makes little sense re: amount-in-controversy requirement, which is meant to ensure that a dispute is sufficiently important to warrant federal-court attention. These theories are ultimately really saying the same thing. 
· Why does §1367(b) mention some joinder scenarios and not others? There’s a possibility that it’s an anomaly (not up to the Court to comment on) or because unmentioned rules do not present a potential for evasion. If there’s a scenario that looks like evasion but isn’t listed in §1367(b), look to see if there’s a contamination issue.
· Dissent:
· Stevens: Should have consulted legislative history of §1367(b), just trying codify Kroger, no need to extend.
· Ginsburg: §1367(b) should have been interpreted more narrowly, amount in controversy is a requirement and the thus is needs to be met for supplemental jurisdiction to extend 


REMOVAL
· §1441: When can D remove?
· [a] D(s) can remove from state to local federal court if there is original or supplemental jurisdiction. 
· [b][1] citizenship of fictitious Ds (“Doe”) disregarded. If other D’s known and disclose, destroys and remanded [2] removal barred if any D is from the state which the case was filed in (“forum state”)
· [c] If there’s a federal question claim plus and independent (non-supplementary) claim, the whole case is removed and then the federal judge severs the claims and remands state claims to state court. 
· §1446: Procedure for Removal
· [b][1] D has 30 days from filing of claim to file notice of removal.
· [b][2][a] Rule of unanimity – all D’s must join in removal or consent 
· §1447: Procedure after Removal
· [c] Motion to remand must be based on defect or lack of subject matter jurisdiction. P has 30 days after notice of removal to file motion for remand 
· Ettlin v. Harris
· Facts: Occupy LA protestor sued several judges, country supervisors and the Attorney General in state court under several claims, including federal claims, arising under a common nucleus of operative facts. 4 county supervisors filed for removal. 
· Holding: Removal denied because under §1446(b)(2)(a), removals under §1441(a) require all defendants to join in. 
· Problem 4-22: Will (citizen of Wisconsin) filed suit in Michigan state court against Bread Basket (a Michigan corporation), claiming violation of FLSA and breach of implied contract. Bread Basket removed action to federal court. Is this proper under §1441(a) and (b)? Under §1441(c)?
· Under § 1441(a), looking for original jurisdiction under §§1331, 1332, or 1367. Here, under §1331, if we treat the case as one claim, then this case can be removed because the outcome hinges on the determination or application of federal law. If we treat the rights of action as separate claims, then the FLSA is a clear federal issue under §1331. The breach of contract claim is examined under the Grable factors.  If it passes, then there is original jurisdiction. If it doesn’t there is no original jurisdiction.  We then check the state claim for supplemental jurisdiction under §1367. 
· Under § 1441(b), however, the removal is barred because the defendant is a citizen of the forum state.
· Under § 1441(c), the Plaintiff alleges two wrongs by the which did not arise from a common nucleus of operative fact.



PERSONAL JURISDICITON 
·  Power of a state court over a defendant, based on defendant’s connections with the forum that are meaningful enough to give rise to defendant’s reasonable expectation to be sued in that state.

	Rule 
	Due Process

	Rule 4(k)(1)(A):  Federal courts may exercise personal jurisdiction over a D “who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located.” 
· 5th Amendment 
	Remember general idea behind due process is balance between fairness and efficiency. Relevant to plaintiff, defendant and courts. 

	Rule 4(k)(1)(C): Allows federal courts to exercise personal jurisdiction when authorized by federal statute
· 14th Amendment
	Modern Approach: D’s connections with forum  Reasonableness

	Rule 4(k)(2): For a claim that arises under federal law, serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant if:
[A] the defendant is not subject to jurisdiction in any state's courts of general jurisdiction; and
[B] exercising jurisdiction is consistent with the United States Constitution and laws
· 14th Amendment
	Traditional Bases: 
1. Territoriality – Based on sovereignty over citizens. Look at one’s domicile using “Bank One” factors.
2. Voluntary appearance in court or contractual waiver via a “forum selection clause.”
3. Consent to a service agent
4. Transient or tag jurisdiction over any person physically within the state.
5. In Rem over rights or interests that binds everyone in cases such as quiet title or bankruptcy.


· CA Long Arm Statute: Personal jurisdiction is proper if consistent w/ DP
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· International Shoe Co. v. Washington (1945)
· Facts: Delaware based corporation with principle place of business in St. Louis. Sued in Washington for evading contributions to state unemployment fund, which is mandatory for all WA employers.  Int’l Shoe had no contracts, warehouses or offices in WA, but did have several salesmen who set up show rooms for individuals to order shoes from.
· Holding: There was personal jurisdiction as Int’l Shoe had connection to the forum and being sued within WA was reasonable
· Rule: If a party has minimum contacts in a state, corporation is a subject of jurisdiction of that state, so long as it does not offend “traditional notions of fair play and justice”


	Specific Personal Jurisdiction

	 Plaintiff must show that their claim is meaningfully connected and related to the defendant’s forum contacts. 

	Bristol-Meyers and Nowak for concept of relatedness.

	World-Wide Volkswagen, Asahi, and McIntyre for stream of commerce cases.



· World-Wide Volkswagen v. Woodson (1980)
· SCOTUS appeared to endorse stream-of-commerce theory but held that a NY auto retailer had no personal jurisdiction in OK where car purchased in NY got in an accident b/c no meaningful connection established 
· Asahi Metal Industry v. Superior Court of CA (1987)
· P in CA sued tire manufacturer from Taiwan who sued maker of piece Asahi from Japan. P and tire manufacturer settled leaving two international entities.
· SCOTUS deadlocked (4-4-1) 
· Stream-of-Commerce Pure (Brennan): placing goods in stream of commerce is by itself enough to establish a meaningful connection with the state where the product finally reaches a retail buyer
· Stream-of-Commerce Plus (O’Connor): whether something more was required on the manufacturer’s part
· J. McIntyre Machinery, Ltd. v. Nicastro (2011)
· Facts: Man in NJ loses finger using machine. 4 machines in NJ. Machine made in UK. UK company has US distributor. UK company attended conventions in US, had US patents and complied with American standards.
· Analysis under Int’l Shoe: Enough meaningful contacts that suit is reasonable
· Plurality Holding (Kennedy): Must have (1) purposefully availed itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws AND (2) targeted the forum   Stream-of-Commerce Plus+. Kennedy would have needed something more, i.e. agent, ads or solicitation in NJ specifically. 
· Concurrence (Breyer): Plus+ rule too strict and narrow. Believed the case could be solved on precedent, but incorrectly read Int’l Shoe thinking it said a single sale was not enough. 
· Dissent (Ginsburg): Advocated for Stream-of-Commerce Pure. By targeting the United States as a whole, the petitioner had targeted every state sufficiently. 
· Bristol-Meyers (2016, CA Supreme Court)
· Facts: 660 plaintiffs from CA, TX, OH, and other states filed product liability case against drug company in CA. Company moves to quash re: jurisdiction of non-residents. 
· Specific Jurisdiction Analysis: (1) purposefully targeted/directed activities/availed self to forum (2) P’s claim arises out of or is related to through a substantial connection (nexus) to the forum-directed activities and (3) jurisdiction is reasonable and doesn’t offend traditional notions of fair play and substantial justice. Plaintiff has burden re: (1) and (2) leading to presumption of Due Process so defendant has burden re: (3).
· Nowak v. Tak How (1997, 1st Cir.)
· Facts: Nowak sued Tak How, a hotel in Hong Kong, for wrongful death in MA State Court. Specific personal jurisdiction challenged.
· Analysis: Look at (1) relatedness (2) targeting and (3) reasonableness like in Bristol-Meyers. Regarding relatedness, looking for substantial connection (“nexus”) which is less stringent than legal proximate cause (“arises from”) but higher than but for cause (some connection)  if D’s contacts with the forum set in motion a chain of reasonably foreseeable events that resulted in P’s claim, there is a substantial connection. 
· Application: Tak How promoted hotel to MA and negotiated deals with Nowak’s company which set in motion that chain of events that reasonably led to Nowak and his wife staying at the hotel, where she drowned. 

	General Personal Jurisdiction (RARE)

	Requires nonresident defendant’s contacts with the forum to be so continuous and systematic so as to treat the defendant as if it was domiciled. 

	Perkins,  Helicopteros, Goodyear and  Bauman






· Perkins: Philippine company president moved to OH and was sued there for business matters. Okay b/c “corporation’s principal, if temporary, place of business” was OH.
· Helicopteros: Americans died in helicopter crash in Peru. Sued Colombian company in TX. Not okay because the company’s limited Texas connections did not resemble “continuous and systematic general business contacts.” Mere purchases, not enough, even if regular.
· Goodyear:  No suit in NC against tire company for accident occurring in Paris resulting from defect that was fault of foreign subsidiaries. Introduced “at home” 
· Daimler v. Bauman (2014)
· Facts: Argentinians sued German company in USDC N.CA under Alien Tort Statute, Tort Victim Protection Act, wrongful death, etc. resulting from company practices during “Dirty War.” Daimler filed 12(b)(2) motion to dismiss for lack of personal jurisdiction. P argued general jurisdiction based on agency over MBUSA, American subsidiary and their contacts with CA. 
· Holding: Court applied Proportionality Test, looking for continuous and systematic contacts in reference to overall business and found the company's slim contacts in California, relative to its other national and international contacts, are not sufficient to render it "at home" in the state for the purpose of general jurisdiction. Higher standard than due process. Sotomayor concurred but felt test was too unspecified. 

Order of Analysis: Subject Matter Jurisdiction Personal Jurisdiction
NOTE: If 12(b)(1) and 12(b)(2) motions filed, personal jurisdiction can be determined first, if obvious.

	Subject Matter Jurisdiction
	Personal Jurisdiction

	Type of Case
	Re: Defendant

	Federal v. State
	Which state?

	Challengeable anytime
	Once D enters court, no challenges. 












VENUE, TRANSFER AND FORUM NON CONVENIENS

Venue is the geographic location of the court in which the lawsuit is properly filed. Determined by statute. Based on “center of gravity” of case, or the relationship between the defendant, litigation and forum. 
· §1391: General Venue Statute
· (a) Scope: all diversity and most federal questions cases 
· (b) Bases of Venue: NEED ONE
· (1) Residence  A civil action may be brought in any judicial district in which a defendant resides, if all defendants are residents of the same state. Residence defined in (c) and (d). 
· (2) Substantial Part of Events  Venue proper in a judicial district in which a substantial part (not a majority, more than incidental relationship) of the events or omissions giving rise to the claim occurred. Also location of property in question. 
· (3) Fallback Provision  If there is no district in which an action may otherwise be brought under (b)(1) or (b)(2), any judicial district in which any defendant is subject to personal jurisdiction is ok. Typically, the case with an incident occurring abroad with foreign defendants or defendants from different states. See problem 5-4. 
· (c) Definition of Residence (RE: Single Judicial District State)
· (1) Natural person’s residence is their domicile. 
· (2) A defendant entity is a resident of state’s federal district if entity’s contacts with the state satisfy the due process standards of specific of general personal jurisdiction. 
· (3) A non-resident may be sued in any judicial district. 
· (d) Corporate Residents (RE: Multi-Judicial District State)  A defendant entity shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate state. 
· Problem 5-4: Nevada State students get in accident while studying abroad in Florence. Kat from New Mexico sues Gavin from Arizona and Jeremy from Oregon in USDC of Nevada. No (b)(1) since D’s from different states, no (b)(2) since incident occurred abroad. Under (b)(3), looking for some basis of personal jurisdiction in Nevada. Low standard since fallback provision. But for the students attending school in Nevada, they wouldn’t have studied abroad in Florence and gotten into the accident so Nevada proper. Also, D’s were served in NV so appropriate tag jurisdiction

Transfer of Venue in Federal Court
· If original venue proper under §1391  §1404(a)
· For the convenience of parties and witnesses (private factors), in the interest of justice (public factors), a district court may transfer any civil action to any other district or division where it might have been brought OR to any district or division to which ALL parties have consented.
· Private interest factors are: “Convenience”  
· relative ease of access to sources of proof
· availability of compulsory process to secure witnesses
· cost of attendance for willing witnesses
· all other practical problems that make trial of a case easy, expeditious and inexpensive
· Public interest factors are: “Justice” 
· administrative difficulties flowing from court congestion
· local interest in having localized interests decided at home
· familiarity of the forum with the law that will govern the case
· avoidance of unnecessary problems of conflict of laws or in the application of foreign law



· If original venue improper under §1391  §1406(a)
· The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought. 
· Court has discretion re: dismiss or transfer. No private factors for transfer. If multiple appropriate venues for transfer, will look to §1404(a) to decide best option. 
· Graham v. Dyncorp International (S.D. Tex. 2013)
· Accident occurred in Afghanistan. Plaintiff from OK. Sued VA companies (Dyncorp LLC and Inc.) in Southern District of Texas. Dyncorp filed 12(b)(3) motion for lack of proper venue. 
· Analysis: Inc. was a shell company so dismissed. Applied personal jurisdiction analysis to Southern District of Texas for LLC. LLC did a lot of work for NASA in So. TX but not to the “continuous and systematic” level required since w/ a single entity and income derived therefrom is a small fraction of its total revenue. Not “at home” in So. TX. Was “at home” in both Northern Texas and Eastern Virginia so turned to §1404(a) private and public interest factors to determined best option. Selected Northern Texas for convenience of OK plaintiff. 

Forum Selection Clause
· Provision in a contract under which parties designate an appropriate forum in which any lawsuits specified in the contract may (“permissive”) or must (“exclusive”) be filed. 
· Clause is enforceable if:
· (1) The lawsuit falls within the terms of the clause at issue
· AND (2) so long as the objecting party cannot show any of the Bremen factors:
· the clause is unreasonable and unjust
· there was fraud etc.
· enforcement would contravene strong public policy
· the forum is seriously inconvenient
· If a clause is permissive and plaintiff files suit in another district, the defendant can attempt transfer under §1404(a). In this case, although, the Plaintiff’s choice is given great weight, the existence of an agreement is a factor because there was consent, but this must be balanced with the other private/public interest factors. 
· If a clause is exclusive and plaintiff files suit in another district, follow the Atlantic analysis. 
· Atlantic Marine Construction v. USDC (2013)
· Exclusive selection clause for E.VA. Suit filed in W. Texas. P filed motion to dismiss under 12(b)(3) and §1406(a) or transfer under §1404(a) to E.VA.
· District Court rejects all motions. 12(b)(3) and §1406(a) rejected because venue was proper under §1391(b)(1) and (2). §1404(a) rejected because private/public factors weighed towards staying in TX – Witnesses were in TX and don’t want VA judge to apply TX law. Court of Appeals agreed. SCOTUS reversed decision reversed the holding RE: §1404 and remanded. 
· §1406 and 12(b)(3) dependent on venue being improper and forum selection clauses bear no weight on that determination, §1391 alone. Therefore §1404(a), proper method for enforcing exclusive forum selection clause but analysis changes:
· P’s choice of forum bears no weight
· P bears burden of establishing transfer is unwarranted 
· No consideration of private factors since forum previously agreed upon clause replaces consideration of their interests 
· Transfer does not carry choice-of-law rules
· Only overrule a forum selection clause in exceptional or unusual cases i.e. strong public policy consideration or court congestion 



Forum Non Conveniens is a common law doctrine permitting a court to decline to exercise jurisdiction if the suit may be filed in another more convenient forum. 
· Serves as an exception to the requirement for federal courts to exercise jurisdiction. 
· The party seeking forum non conveniens dismissal must usually meet a heavy burden of persuasion to overcome the strong presumption in favor of the P’s choice of forum. To meet this burden, the moving party must show:
(1) There is an available alternative forum; AND
(2) That the balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal  
NOTE: Unless foreign forum provides no remedy at all, it is unlikely that a federal court will find the alternative forum to be unavailable. 
· Piper Aircraft Co. v. Reyno (1981)
· Plane accident in Scotland leading to deaths of several Scottish citizens. Plane manufactured by PA based company Piper and propeller manufactured by OH based company Hartzell. Reyno sued Hartzell and Piper on behalf of deceased in CA State Court. Case removed to Central District of CA USDC. Piper requested transfer under §1404 and Hartzell filed 12(b)(2) for lack of personal jurisdiction. USDC of C.CA granted transfer to Middle District of PA USDC for Piper and denied Hartzell’s 12(b)(2) motion to dismiss so that they could be properly served in PA. As such, CA choice of law transferred with Piper, but PA choice of law applied to Hartzell. Under CA choice of law, Piper subjected to PA law and under PA choice of law, Hartzell subjected to Scottish law. 
· Piper and Harper sought forum non conveniens dismissal. District Court granted after weighing public/private interest factors, due to fact that witnesses were in Scotland so no way to compel them and difficult for PA court to apply Scottish law. Court of Appeals reversed finding that District Court abused its’ discretion and dismissal would subject P to less favorable law. SCOTUS reversed and found that the district court did not abuse its discretion and that deference should be given to the district court’s rulings on those factors. Moreover, the possibility of a change in substantive law should ordinarily not be given conclusive or even substantial weight in the forum non conveniens inquiry

CONNECTIONS BETWEEN PERSONAL JURISDICTION, 
VENUE AND FORUM NON CONVENIENS
	Topic
	Element
	Outcome

	Personal Jurisdiction
	Reasonableness
	12(b)(2): Dismissed from State

	Venue
	Private v. Public Factors
	§1404: Transferred to other Court

	Forum Non Conveniens
	Private v. Public Factors
	Dismissed from the U.S.



MIDTERM














ERIE DOCTRINE
A federal court exercising jurisdiction over a state-law claim must apply the same substantive law as would be applied by the courts of the state in which the federal district court sits and federal procedural law.
· Erie RR v. Tompkins (1938)
· Facts: Tompkins injured walking along railroad track, sued Erie for negligence in federal court under diversity jurisdiction. Tompkins wanted federal general common law to apply as it would define him as a licensee. Erie wanted state law to apply as it would define Tompkins as a trespasser.
· Issue: Is Swift v. Tyson, which established federal general common law, constitutional? 
· Holding: No, Swift overturned and federal general common law rejected as it was “an unconstitutional assumption of power by the Courts.” Federal courts must use state law over state claims. 
· Notes: Main issue here is federalism  includes issues of forum shopping and equal administration of law. Court also discusses importance of challenging stare decisis if unconstitutional.  
Procedural law governs the means and method of litigation whereas the claim itself arises from substantive law. If there is a conflict between federal procedural law and state substantive law, apply one of the track analyses to determine which law governs. 
Conflict Analysis:
1) What is the issue?
2) What is the federal standard? Is it sufficiently broad to apply?
3) What is the state standard? Does is apply?
4) Is there a conflict?
5) Is the federal law valid?
a. Track 1: Federal Procedural Statutes (Supremacy Clause)
i. Rationally classifiable as procedural
b. Track 2: Federal Rules of Civil Procedure (§2072 Rules Enabling Act)
i. Really governs procedure
ii. Does not abridge, enlarge or modify any state substantive right
c. Track 3: Federal Judge-Made Law (Rules of Decision Act)
i. Does not significantly affect the result of litigation, or it is not outcome determinative at the forum shopping stage
If federal law is valid, then it must be applied.

















· Track 1 – Federal Procedural Statutes: Every measure enacted by Congress must fall within the defined scope of an enumerated power vested in Congress by the Constitution. Any exercise of the authority to create federal procedural law will be upheld if the enacted provision is “rationally classifiable” as procedural.
· Steward v. Ricoh (1988)  Not a good example re: facts b/c no real issue 
· Facts: Steward sued Ricoh for breach of contract in AL USDC in violation of the exclusive forum selection clause in their contract. Ricoh filed motions §1404 and §1406 to have case dismissed or transferred to NY. AL law disregards forum selection clauses so motions denied…. 
· Track 2 – Federal Rules of Civil Procedure: FRCP were promulgated by the Supreme Court pursuant to the Rules Enabling Act (§2072) 
· §2072(a): “The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence”
· Must be rationally classifiable as procedure or “really regulate procedure”
· §2072(b): “Such rules shall not abridge, enlarge or modify any substantive right.”
· Cannot affect the claim itself i.e. there could be a conflict between a state-law requiring pleading intent and FRCP 9(b)
· Hanna v. Plumer (1965)
· Facts: Hanna sued Plumer’s executor for negligence in MA USDC under diversity jurisdiction. Service was made by leaving documents at executor’s home with his wife. Service was compliant with FRCP, but not with MA law. Executor filed motion for summary judgement for improper service. 
· Issue: How should the Defendant be served?
· Federal Standard: FRCP 4(d)(1)  applicable
· State Standard: MA §9  applicable
· Is federal law valid?
· Really governs procedure? Yes, governs the means of litigation
· Does is affect a state substantive right? No
· Shady Grove v. Allstate (2010)
· Facts: Shady Grove filed a class action suit for interest owed against Allstate in NY USDC. Allstate filed motion for summary judgement because NY law §901 bars recovery of interest in class action suits. 
· Issue: Can this case proceed as a class action?
· Federal Standard: FRCP 23  applicable 
· State Standard: NY §901  applicable
· Conflict? Majority hold yes, dissent argues no.
· Is federal law valid?
· Really governs procedure? Yes, governs the means of litigation
· Does is affect a state substantive right? Majority says this analysis is irrelevant to validity since Hanna and Sibbach didn’t explain. There is a strong presumption in favor of federal procedural law. 
· Opinions Breakdown:
· Scalia (Majority): No need to examine state law, same analysis as track 1
· Stevens (Concurrence): Need to examine state law
· Ginsburg (Dissent): Need to look to the state law and the intent/purpose behind state law. Saw no conflict in this case if looking at purpose of NY law in merely governing damages, not controlling class action suits.
·  Track 3 – Federal Procedural Common Law: Federal judges have an inherent authority to create and enforce principles of federal procedural law that address matters not controlled by the Constitution, statutes or other formal rules. Judge-made laws are valid so long as they are not “outcome-determinative” at the forum selection stage, meaning a plaintiff confronted with choice of forum pre-filing would not gain a substantive advantage by choosing federal forum.
· Guaranty Trust v. York (1945)
· Facts: York sued Guaranty Trust for breach of fiduciary duty in NY USDC under diversity jurisdiction. Under state statute of limitations, the claim was barred. Under the doctrine of latches, the case could be heard. 
· Issue: Was the case timely filed?
· Federal Standard: Doctrine of Latches  applicable
· State Standard: Statute of Limitations  applicable
· Is federal law valid?
· Procedural? Immaterial, looking to the operation of the law, not the label.
· Affects legislation? Yes, the doctrine of latches “revives” a claim that does not exist under state law. Clear impact of selecting federal over state forum at the outset. 
· Byrd Balancing Test: If a law is deemed invalid because outcome determinative, it can still be applied if there is a strong federal interest behind its use. 
· Hanna “Twin Aims”: Dicta in Hanna decision refers to prevention of forum shopping and equal application of law as the aims of Erie, but really those are corollaries of the federalism issue at the heart of Erie. 
· Gasperini v. Center for Humanities (1996)
· Facts: Gasperini sued the Center for Humanities for breach of contract in NY USDC under diversity jurisdiction. A jury awarded a verdict in the amount of $450k. The Center filed a motion for retrial under Rule 59 due to excessive verdict. USDC denied motion. Court of Appeals reversed because the trial court improperly applied the NY Standard and remanded. Gasperini appealed to the SC.
· Issue: Was the jury verdict excessive?
· Federal Standard: “Shocks the conscience”
· State Standard: “Deviates materially from what would be reasonable”
· Conflict? Not really on their face, but Ginsburg determines there was based on legislative history and use.
· Is federal law valid?
· GROSSI: Speculative amount of award is not outcome determinative thus federal approach applies re: determining excessiveness. 
· GINSBURG: Adds phrase outcome effective to analysis which is more generous than outcome determinative. No conflict between the federal and state because the USDC can apply NY standard and Court of Appeals can apply the federal “abuse of discretion” standard so no direct conflict. 
· Scalia’s Dissent: This is the “classic Erie mistake” as outcome determination was never intended to serve as a talisman and does not have the power to convert the most classic elements of the process. 
	


[bookmark: _8dwvxtkx7bhc]JOINDER OF CLAIMS AND PARTIES
Are the claims related enough to join? Will there be a prejudice if we don’t?
	Joinder Rule
	Practical Result
	Applicable Standard

	Rule 18
	P joins all claims against D
	Permissive

	
Rule 19
	
Compulsory joinder of necessary parties 
	Determine if party is necessary, then if joinder is feasible. If not feasible, determine if case should be dismissed.

	Rule 20
	Permissive joinder of parties
	Same series of transactions or occurrences as claim + common question of law/fact

	


Rule 13
	13(a): Compulsory Counterclaim
	Same transaction or occurrence as claim, developed at time of service

	
	13(b): Permissive Counterclaim
	All non-compulsory counterclaims

	
	13(g): Cross Claim
	Same transaction or occurrence as claim

	
	13(h): D who filed counter or crossclaim against an existing party can join a new party to that claim
	Must accord w/ Rule 19 OR 20

	Rule 14
	3rd-party complaint against a nonparty for indemnity of all or part of the claim 
	Discretion of court based on due process considerations

	Rule 22
	Interpleader among adverse claimants to single obligation
	Rule Interpleader OR Statutory Interpleader

	Rule 24
	Intervention by Absentees
	24(a): Right if interests impeded

	
	
	24(b): Common q of law or fact

	Rule 23
	Class Actions
	Class certifications pre-requisites + one of three types of classes



· Joinder of Claims by Plaintiffs and Defendants: FRCP allow complete and unrestricted joinder of claims between plaintiffs and defendants
· Rule 18(a) provides that plaintiffs “may join, as independent or alternative claims, as many claims” as they have against a defendant 
· Rule 13(a)-(b) permits defendant to assert any claim he may have against the plaintiff
· NOTE: Federal courts may entertain joined claims ONLY if the court has jurisdiction over the claim(s) asserted AND the parties joined. Additionally, venue must be proper as to each claim asserted by plaintiff 
· Usually non-issue if venue is based on §1391(b)(1) [residence], but if established under §1391(b)(2) [substantial part], venue may be proper for one claim but not for others.

· Counterclaims: claims filed in response to an opposing party’s claim previously filed 
· With respect to defendant’s counterclaims, since plaintiff chose the federal court in question, the plaintiff is deemed to have waived any objection to venue on those counterclaims 
· Rule 13(a)(1) defines a compulsory counterclaim as “any claim that - at the time of service - the pleader has against an opposing party if the claim: (A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; AND (B) does not require adding another party over whom the court cannot acquire jurisdiction”
· Rule 13(a)(2) provides for two exceptions: one for claims that are pending in a previously filed action and one pertaining to in rem actions
· If a compulsory counterclaim is NOT filed, the consequence is that the counterclaim is waived (attorney can be sued for malpractice in this case) 
· All other counterclaims are permissive, which Rule 13(b) defines as “[a] pleading may state as a counterclaim against an opposing party any claim that is not compulsory”
· Law Offices of Jerris Leonard v. Mideast Systems (1986)
· Facts: Leonard represented Mideast in a losing case against the Dep’t of Interior. Leonard later sued Mideast for failure to pay legal fees. Mideast never appeared in suit and judgement entered against them. Mideast then sued Leonard for malpractice. Leonard argued Mideast’s claim was barred as it was a compulsory counterclaim in the legal fees suit and was thus barred under Rule 13(a).
· Holding: Malpractice claim was barred as it was compulsory counterclaim they failed to raise earlier. Supreme Court has given 13(a)’s operative terms, “transaction or occurrence” a broad meaning – looking for a logical relationship or substantial overlap of facts or law. Here the malpractice claim would have been a defense for failure to pay so clear logical relationship. Moreover, failure to appear does not prevent 13(a)’s applicability. 
·   Burlington Northern RR v. Strong (1990)
· Facts: Strong was recovered personal injury damages under FELA. RR sought to reduce damages by amount previously paid by supplemental plan. Judgement for Strong. RR then filed new suit for reduction on the contract. Strong argued claim was barred because it was compulsory under FELA suit. 
· Holding: Reduction counterclaim was permissive due to maturity exception, claim not matured at time of service, it was dependent on the outcome of first case. Moreover, court argued the two claims were not logically related (personal injury v. contract).
· Supplemental Jurisdiction and Counterclaims
· A compulsory counterclaim as defined by Rule 13(a)(1)(A) will, by definition, satisfy the “same-case-or-controversy” (or “common nucleus of operative fact”) jurisdictional standards in the supplemental jurisdiction statute §1367(a)
· For a permissive counterclaim, which is not transactionally related to an opposing party’s claim:
· Majority of courts treat the standards of Rule 13(a)(1)(A) and §1367(a) as being synonymous and thereby preclude the application of supplemental jurisdiction to those claims unless it rests on an IBJ
· Minority of courts treat the standards of §1367(a) as slightly more generous than the standards under Rule 13(a)(1)(A) and thus, for these courts, a counterclaim might fail to satisfy the standards of Rule 13(a)(1)(A) but nonetheless satisfy the standards of §1367(a)
· Hart v. Clayton-Parker (1994)
· Facts: Hart sued Clayton, a debt collection service. Clayton filed a counterclaim for collection of the debt owed. Hart filed a 12(b)(2) motion to dismiss the counterclaim for lack of subject matter jurisdiction.
· Holding: Clayton’s claim was permissive. Thus the court lacks jurisdiction and counterclaim dismissed. While the two claims were factually linked, a cause of action on the debt arises out of events different from the cause of action for abuse in collection and thus different legal and factual issues would be raised. 

· Crossclaim: claim asserted by a party against a “co-party,” or claims between co-parties i.e. claims filed by defendant against a co-defendant
· Governed by Rule 13(g) BUT claims between co-defendants do not always constitute crossclaims and may instead qualify as counterclaims  subject to Rule 13(a)
· “Same transaction or occurrence” standard used for crossclaims 

· Permissive Joinder of Parties by Plaintiffs: The circumstances under which a federal lawsuit may be structured to include more than one plaintiff or more than one defendant are set out in Rule 20 
· The “same-transaction-or-occurrence” requirement is virtually identical to the wording of Rule 13(a) and (g) and federal courts employ the same flexible logical-relationship approach. 
· However, Rule 20(a) is slightly broader in scope because it ALSO permits joinder of parties when the separate claims of or against those parties arise out of the same “series” of transactions or occurrences
· Rule 20(a) ALSO requires a showing that the claims asserted by or against the joined parties share at least one common question of law or fact 
· Rationale: ensures that claims within a transaction or within a series of transactions are sufficiently linked to make joinder of the relevant parties and the related claims a sensible option 
· As is the case with joinder of claims, joinder of parties must conform not only to the federal rules but also to jurisdictional and venue requirements 
· §1367(b): In any civil action of which the district courts have original jurisdiction founded solely on §1332, the district court shall not have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 20 … when exercising supplemental jurisdiction would be inconsistent with requirements of §1332.
· Exxon Mobil Corp. v. Allapattah (2005) 
· Issue: If a plaintiff meets minimum amount in controversy, can §1367 supplemental jurisdiction be exercised over other plaintiffs that don’t meet requirement? 
· Holding: Yes. Courts only need to determine whether they have original jurisdiction over one of the claims in a case. If they do, courts can then decide to extend supplemental jurisdiction to the other related claims. To require each claim in a civil action to meet the requirement would be “inconsistent with the whole notion of supplemental jurisdiction.” 

· Joinder of Parties by Defendants: 
· Rule 13(h) sometimes permits a defendant who has filed a counterclaim or a crossclaim against an existing party to join a new party to that claim.
· If joinder is permitted, it is also necessary that the court be able to obtain personal jurisdiction over the new party and that SMJ exist over the claim 
· The text of Rule 13(h) provides, “Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim” → this means that joinder under Rule 13(h) must accord with either Rule 19 OR 20
· Schoot v. US (1987)
· Facts: Schoot sued the US to recover IRS taxes. US counterclaimed against Schoot for balance of penalty and joined Vorbau as a defendant to the counterclaim under Rule 13(h). Vorbau sought dismissal for lack of personal jurisdiction, improper venue and improper joinder. 
· Holding: Personal jurisdiction proper under state long arm statute because on notice since business conducted in state even though had moved later. Venue proper under doctrine of pendent venue which holds that courts exercise discretion over venue if claims are so related the separation is illogical and venue is construed only as to original claim. Joinder was also proper as it complied with Rule 20 since counter claim came from same serious of transactions/occurrences and there were common questions of law and fact. 
· Note: For 13(h) analysis, take point of view as if plaintiff 
· Hartford v. Quantum (1994)
· Facts: Incident at Quantum led to property damage. Hartford insures damage if caused by accident and Property insures damage is cause by explosion. Quantum encourages two to arbitrate over nature of incident. Hartford sues Quantum. Q files counterclaim against H and joins P as a 3rd party defendant. 
· Issue: Quantum and Property from same state, does this destroy diversity jurisdiction?
· Holding: Court had jurisdiction over the counterclaim. Joinder was proper under Rule 13(h) because in accordance with Rule 20. Counterclaim satisfies §1367(a) because part of common nucleus of operative facts. §1367(b) doesn’t apply since Quantum was a defendant adding parties, not a plaintiff. 


· Joinder of Third Parties 
· Rule 14(a) allows a party to file a third-party complaint against a nonparty who is or may be liable to indemnify the defendant for all or part of the plaintiff’s claim against him 
· If joinder is permitted, it is also necessary the court be able to obtain personal jurisdiction over the new party and that SMJ exist over the claim.
· Rule 14 does not require joinder, it is up to discretion of court based on following considerations:(1) potential prejudice to original plaintiff, (2) complication of issues at trial, (3) likelihood of trial delay and (4) timeliness of motion to implead  due process 
· Wallkill v. Tectonic (1997)
· Facts: Wallkill purchased land on basis of Tectonic’s report that land was suitable for construction. Wallkill hired Poppe to construct and Poppe informed Wallkill land was unsuitable for building. Wallkill sued Tectonic for breach of contract. Tectonic tries to add Poppe as a 3rd Party under Rule 14. 
· Holding: Joinder of Poppe improper under Rule 14. Tectonic failed to show how Poppe would be liable to them if they’re found liable to Wallkill. Just saying “I didn’t do it” which is not what Rule 14 is for. 
· §1367(b): In any civil action of which the district courts have original jurisdiction founded solely on §1332, the district court shall not have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 14… when exercising supplemental jurisdiction would be inconsistent with requirements of §1332.
· Guaranteed Systems v. American Nat’l Can (2013)
· Facts: Guaranteed sued Nat’l Can for failure to pay for construction work. Nat’l Can counterclaimed negligence in construction. Guaranteed filed third party action against sub-contractor for indemnity. Subcontractor filed motion to dismiss for lack of supplemental jurisdiction under §1367(b).
· Holding: Case in federal court under diversity jurisdiction. Subcontractor joined by plaintiff as third party under Rule 14 and as per §1367(b), supplemental jurisdiction cannot extend.
· Grossi: Court got it wrong. §1367(b) only prohibits jurisdiction if violates §1332 and evades diversity which is not the case here.

· Intervention by Absentees
· In certain situations, a stranger to a lawsuit may be allowed to intervene in the action, even over the existing parties’ opposition, particularly if the stranger has an interest that may be harmed if the suit were to proceed without her
· Rule 24 governs intervention in federal court proceedings 
· Rule 24(a) provides for intervention of right if (1) provided for by federal statute or (2) interest relating to subject of the action is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest. There are four requirements: 
· (1) timely motion: look at speed with which intervener acted once aware interests no longer adequately represented by parties
· (2) interest: must be direct, substantial and legitimately protectable
· (3) effect on interest
· (4) inadequate representation by existing parties: all about if there’s a benefit to the base by adding intervener 
· Rule 24(b)(1) deals with permissive intervention if (A) given conditional right by federal statute or (B) movant has a claim or defense that share with the main action a common question of law or fact. Rule 24(b)(3) provides court with discretion if intervention will unduly delay or prejudice adjudication of original parties’ rights
· §1367(b): In any civil action of which the district courts have original jurisdiction founded solely on §1332, the district court shall not have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 24 or seeking to intervene as plaintiffs under Rule 24, when exercising supplemental jurisdiction would be inconsistent with requirements of §1332.
· Great Atlantic v. Town (1998)
· Facts: P sued Town seeking declaratory judgement that anti-building law was beyond legislative authority. An environmental group brought a motion to intervene.
· Holding: Group does not have intervention of right because interest represented adequately by the town – there’s no justification the group can assert which the town cannot. The court rejects the group’s permissive intervening because the group may potentially inject collateral issues.
· Mattel v. Bryant (2006)
· Facts: Mattel sued Bryant for breach of contract in LA Superior Court. Cased removed to USDC C. CA based on diversity jurisdiction. MGA intervened in the lawsuit under Rule 24 but appears to destroy diversity. 
· Rule: Intervener destroys diversity if party is indispensable. A party is indispensable if court can’t accord complete relief without them. 
· Holding: MGA not indispensable so diversity is not destroyed. Moreover, §1367(b) does not bar supplemental jurisdiction over intervenor since it does not offend §1332.

· Interpleader: Joinder device that comes into play when two or more persons each claim that they are entitled to the same property or “stake.” The party holding the property (the “stakeholder”), rather than having to potentially defend separate lawsuits by each of the claimants, may bring an action against all of the claimants, forcing them to “interplead” or litigate amongst themselves to determine which of them is entitled to the stake 
· Interpleader is available even to a stakeholder who has already been sued by one or more of the claimants
· If already sued in FEDERAL court, can implead defensively by filing counterclaim for interpleader against plaintiff under Rule 13(a), joining other parties as additional parties to the counterclaim under Rule 13(h). 
· If already sued in STATE court, can file an interpleader action against other parties in federal court 
· Interpleader comes into play ONLY when a stakeholder is faced with MULTIPLE claims involving a SINGLE obligation. A person who has incurred separate obligations to a number of parties CANNOT interplead them.
· Ex: If driver negligently injures five people, driver has potentially incurred five separate obligations to compensate each of the injured BUT if driver carried a $500,000 liability policy, insurance company could interplead the five victims and force them to litigate their claims to the policy in a single suit because the company only has a singly liability as defined by the policy.
· Interpleader actions proceed in two stages:
· STAGE ONE: Court determines whether the stakeholder faces adverse claims to the same stake or property, thereby making interpleader an appropriate remedy 
· STAGE TWO: If stage one is met, adverse claimants then litigate against each other to see which of them is entitled to the stake 
· Two distinct avenues for bringing interpleader actions in federal court today: RULE Interpleader (Rule 22) under and STATUTORY Interpleader (§1335)
· The menus for statutory and rule interpleader are “fixed”
	
	RULE INTERPLEADER
	STATUTORY INTERPLEADER

	SUBJECT MATTER JURISDICTION
	§1332: stakeholder diverse from all claimants (horizontal/complete) and stake worth over $75,000
	§1335: at least two claimants diverse from one another (i.e. vertical/ “minimal diversity”) and stake worth at least $500 

	PERSONAL JURISDICTION
	Borrow state long-arm statute under Rule 4(k)(1)(A)
	§2361: in any district (i.e. nationwide service), see Rule 4(k)(1)(C)

	VENUE
	§1391
	§1397: district in which any claimant resides

	DEPOSIT OF STAKE WITH COURT
	Optional
	§1335: MUST deposit stake or bond with court

	ENJOINING OTHER PROCEEDINGS
	Court may enjoin all other suits against stake 
	§2361: court may enjoin all other suits against stake 



· Geler v. National Westminster Bank USA (1991)
· Facts: Ghitelman and the Gelers both claim a stake held by the bank. A state court action began and went all the way to the MSJ stage before the Bank sought interpleader. The Bank argues it is proceeding via §1335. However, the claimants are not diverse because both Ghitelman and the Gelers are citizens of Israel. Since they are both aliens, there is no diversity. 
· Outcome: The case can proceed as a Rule 22 interpleader. The Bank is diverse from all the defendants and the AIC exceeds the statutory amount. Additionally, although the court has the power to enjoin the pending state proceeding the court instead tells the Bank to move in state court for a stay before applying for an injunction. If the state court grants the motion, the injunction from the federal court will be unnecessary
· Reasoning: The Gelers objected that the Bank’s pleadings only refer to §1335 but pleadings are not to be read narrowly but are to be construed so as to do substantial justice. Thus, the court will construe the pleadings as stating a claim under Rule 22. The court can also enjoin the pending state proceeding under exception to the anti-injunction act. 3 exceptions: (1) as expressly authorized by Congress; (2) where necessary in aid of jdx; OR (3) where necessary to protect or effectuate its judgments. This case falls under the 2nd exception—interpleader was adopted to protect from multiple lawsuits. The court denied the bank's motion for an injunction staying the state court proceedings, without prejudice to renewal in the event that the bank was not able to obtain a stay in the state court. The federal court does this out of respect for the state courts.

· Compulsory Joinder of Required Parties
· If plaintiff does not include additional parties to suit and if no additional parties try to intervene, at defendant’s insistence or on its own initiative, court might then order that plaintiff amend complaint to include parties, on the basis that they are so required as to be necessary for efficient and fair justice for parties and the system.
· Rule 19 outlines how courts decide when a plaintiff must expand the scope of lawsuit to include a person deemed to be a “required party” to the action 
· Rule 19(a) defines a required party as a person who falls into one of three categories:
· Rule 19(a)(1)(A): Those without whom a court will be unable to accord complete relief among the existing parties 
· Temple: Ct relied on Adv. Com. Note that exempts joint tortfeasors
· If the mere possibility that there could be other lawsuits involving an absentee were enough to trigger Rule 19(a)(1)(A), the traditional principle that a plaintiff may usually structure lawsuit as pleased would be eviscerated. 
· The complete relief clause of Rule 19(a)(1)(A) will be met when any relief between the EXISTING parties would be hollow or meaningless without the absentee’s presence in the suit.
· Ex: plaintiff seeks an injunction, the success of which requires the cooperation of the absent party 
· Rule 19(a)(1)(B)(i): Those who claim an interest in the subject of the action and whose interest might be harmed in their absence
· Refers to the potential harm that the absent party might suffer if the absent party were not brought into the case
· The question is one of practical impairment to the absent party, much like the standard for intervention as of right under Rule 24(a)(2)
· Rule 19(a)(1)(B)(ii): Those who have an interest in the subject of the action and whose absence might harm an existing party by exposing that party to a substantial risk of incurring double or multiple liability, or otherwise inconsistent obligations 
· Refers to the potential harm that an existing party might suffer if the absent party were not brought into the case 
· With respect to all Rule 19(a) categories, the essential question is whether, as a practical matter, the absent party is someone who, in all fairness, ought to be brought in the case 
· As to the existing parties, the potential risks must be “substantial,” which is to say that merely conjectural or hypothetical risks will not suffice 
· If an absent party is deemed “required” under any one of the above criteria under Rule 19(a)(1), the court must order that party joined if it is “feasible” to do so.
· Joinder is feasible if the absent party is “subject to service of process” and if joinder will not “deprive the court of SMJ” 
· Rule 19(a)(3): Venue might become a factor in determining feasibility if a party joined pursuant to Rule 19 raises a timely and proper objection to venue after being brought into the case.
· If the absent party is deemed required but joinder is not feasible, under Rule 19(b), the court must “determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed.”
· Rule 19(b) provides a non-exhaustive list of factors that might be considered in making this determination:
· (1) The extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties (low threshold) 
· Revisits the potential harm to the absent party or to any existing party, but now from the perspective of whether the case can proceed in the absence of the required party
· Inquiry is similar to that under Rule 19(a)(1)(B), but here the court will also consider whether any of the present parties has the same interest as the absent party, such that they can adequately represent that interest 
· (2) The extent to which any prejudice could be lessened or avoided by: (a) protective provisions in the judgment, (b) shaping the relief, or (c) other measures
· Requires the court to determine whether there is anything that can be done to avoid the harm identified under (b)(1)
· (3) Whether a judgment rendered in the person’s absence would be adequate
· Raises an efficiency concern premised on the “public stake in settling disputes by wholes, whenever possible”
· (4) Whether the plaintiff would have an adequate remedy if the action were dismissed for non-joinder 
· If the above factors suggest dismissal as the appropriate remedy, (b)(4) requires the court to consider the potential harm to the plaintiff if the case is dismissed, essentially calling for a balancing of interests that should inform the ultimate resolution of the joinder dispute 
· §1367(b): In any civil action of which the district courts have original jurisdiction founded solely on §1332, the district court shall not have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 19 or over claims by persons proposed to be joined as plaintiffs under Rule 19… when exercising supplemental jurisdiction would be inconsistent with requirements of §1332.
· Maldonado-Vinas v. National Western Life Ins. Co. (2014)
· Facts: Carlos had two annuities with National Western which named his brother Francisco as beneficiary. The first was executed by someone lacking an agent’s license. The second was not signed by Francisco. Upon Carlos’ death, the money went to Francisco. Carlos’ family sued National Western to void the annuities for discrepancies and because Carlos’ wife never consented to payments from joint account. National Western filed a 12(b)(7) motion to dismiss because of an un-joined required party. 
· Holding: Francisco was not a required party. 19(a)(1)(A) does not apply because he is not required for National Western to pay the plaintiffs relief. 19(a)(1)(B)(i) does not apply because this judgement would not bind Francisco, a non-party, and thus he could keep his money or litigate against National Western in the future. 19(a)(1)(B)(ii) does not apply because Francisco and Carlos’ family are not owed the same obligation, there would just be inconsistent adjudications, not double liability  
· Provident Tradesmens Bank & Trust Co. v. Patterson (1968)
· Facts: The relevant case here is Provident (Lynch’s estate), Smith’s estate, and Harris seeking declaratory judgement against Lumbermens (Dutcher’s liability insurance) and Cionci. Dutcher was not joined and could only testify for Harris under PA law. Trial court held for plaintiffs. Court of Appeals reversed and held Dutcher was a required party under Rule 19. (NOTE: this is a new issue but it’s ok under 12(h) because SMJ can be addressed anytime). 
· Holding: SCOTUS reverses Court of Appeals Rule 19 analysis, since incomplete. Appeals Court assumed Dutcher was required and failed to apply 19(a) analysis. Court reorganized 19(b) analysis as looking to interests of the plaintiff, defendant, absent parties and system. 

· Class Actions: type of representative litigation in which one or more parties sue or are sued as representatives of a larger group of similarly situated persons or entities, the so-called class.
· Serves as a means of promoting efficient resolution of legal disputes involving large numbers of parties, when the numerosity of the interested parties might be so great as to render joinder of each plaintiff or defendant impractical or impossible
· Rule 23(a) lists the prerequisites for bringing a federal class action: 
· (1) numerosity – whether the size of the class is such that joining the individual members as named parties would be impracticable;
· (2) commonality – whether there are questions of law or fact that are common to the class and that would thus involve duplication of resources in individual suits;
· (3) typicality – whether the claims or defenses of the class representative are typical of those of the class as a whole; and 
· (4) adequacy of representation – whether the class representative will fairly and adequately protect the interests of the class members; requires knowledge of the case and incentive it litigate
· Implicitly there must be an identifiable class, whose membership can be ascertained with a fair degree of specificity and objectivity
· In addition to meeting each of the requirements of 23(a), a suit may proceed as a class action in federal court only if it’s one of the types of class actions described in 23(b):
· (1) cases where without a class action, individual suits could (A) prejudice the party opposing the class by subjecting them to incompatible standards of conduct, or (B) prejudice individual members of the class themselves
· (2) cases where a party has acted or failed to act on ground generally applicable to a class, so that injunctive or declaratory relief is appropriate respecting the class as a whole based on the illegality of that behavior
· (3) damages actions where the only thing uniting class members is that their claims share some common question of law or fact which predominates over unique issues and class action would be superior to other forms of adjudication due to “greater practical advantage” 
· Four Non-Exhaustive Factors RE: Predominance and Superiority:
· Class members interest in proceeding with separate actions
· Extent and nature of any pending litigation involving class members
· Desirability of concentrating litigation in selected forum 
· Manageability (most important)
· Notice to Class Members: Rule 23(c)(2)(B) requires that the court direct to class members the best notice that is practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. Under Rule 23(c)(3), notice must clearly and concisely state in plain language the nature of the action, the definition of the class certified, the class claims or defenses, that class members may enter an appearance through an attorney if the member so desires, that the court will exclude from the class any member who requests exclusion, the time and manner for requesting exclusion and the binding effect of class judgement. Expenses for notice are borne by the class representative. 
· 23(b)(1) and (b)(2) cases are mandatory meaning courts may or may not require notice and do not give right to opt out, as opposed to 23(b)(3) which require notice and right to opt out under 23(c)(2) 
· Wal-Mart Stores, Inc. v. Dukes (2011)
· Facts: Three Wal-Mart employees filed a class action lawsuit in which they alleged that the company's nationwide policies resulted in gender discrimination. The certified class was estimated to comprise more than 1.2 million women, including all women employed by Wal-Mart nationwide after December 26, 1998. 
· Holding: Scalia wrote majority opinion which reversed class certification for lack of commonality. Commonality requires a plaintiff to demonstrate that class members have suffered the same injury, not merely that they have all suffered a violation of the same provision of law. What matters is not the raising of common "questions," but, rather the capacity of a class-wide proceeding to generate common answers. Rule 23 does not set forth a mere pleading standard. A party seeking class certification must affirmatively demonstrate his compliance with the Rule though evidence sufficient for rigorous analysis. The crux of a Title VII inquiry is 'the reason for a particular employment decision,' and respondents wish to sue for millions of employment decisions at once. Without some glue holding together the alleged reasons for those decisions, it will be impossible to say that examination of all the class members' claims will produce a common answer to the crucial discrimination question. Cited the Falcon case improperly because that was a standing issue with different injuries, in Wal-Mart though all were injured in same way.  
· Dissent: Ginsburg critiques Scalia’s definition of commonality and notes that “sensibly read, the word questions means disputed issues, not any utterance crafted in the grammatical form of a question.”
· Majority also discusses 23(b)(2) class actions. The key to the Rule 23(b)(2) class is the indivisible nature of the injunctive or declaratory remedy warranted--the notion that the conduct is such that it can be enjoined or declared unlawful only as to all of the class members or as to none of them. It does not authorize class certification when each class member would be entitled to an individualized award of monetary damages. Individualized monetary claims belong in Rule 23(b)(3).
· Allison Case: 5th Circuit held that (b)(2) would be permissible in an incidental damages case where class members automatically would be entitled once liability to the class as a whole is established 
· Lemon Case: 7th Circuit held that there is a third option for hybrid cases  certifying entire action under (b)(2) for both monetary and equitable remedies but providing all class members with personal notice and an opportunity to opt out
· Rule 23(e) provides that any settlement, voluntary dismissal or compromise of the claims, issues or defenses of a certified class must be approved by the court. The court’s approval is a rigorous standard in order to avoid adverse judgment or attempts to maximize attorney’s fees. Rule 23(e)(1) requires a court to “direct notice in a reasonable manner to all class members who would be bound” by settlement. Under Rule 23(e)(2), settlement hearings allow class members to appear and object to proposal. 

	


DISCOVERY 
Discovery includes informal fact gathering by attorney and formal exchange of factual information between parties to a lawsuit. Evidence is proof of facts in the claim that give rise to the cause of action.
· Scope of Discovery:
· Under Rule 26(b)(1) information must be (1) non-privileged, (2) relevant to parties’ claims or defenses and (3) proportional to what is at stake in the case. It also (4) cannot include work-product. Discovery need not be admissible in evidence to be discoverable. 
· Formal Discovery Process 
· Mandatory Conference: Rule 26(f)(2) requires that discovery cannot begin until parties have met and conferred to discuss nature and basis of claims and defenses and possibility of prompt resolution, arrange for disclosures and develop a proposed discovery plan. Discovery plan must include parties “views and proposals” on important discovery issues and must be submitted to the Court within 14 days of the conference.
· Mandatory Disclosures: Rule 26(a)(1)(A) imposes an initial disclosure requirement on all parties, “without awaiting a discovery request” so as to “accelerate the exchange of basic information about the case and to eliminate the paperwork involved.”
· Must take place within 14 days of Rule 26(f) conference unless court ordered otherwise or there is an objection as per Rule 26(a)(1)(C)
· Rule 26(a)(3) outlines required pretrial disclosures: all potential witnesses, all documents or electronically-stored/tangible info, computation of damages, copies of relevant insurance. 
· If an expert witness testimony, Rule 26(a)(2) usually requires a detailed report, or at least summary disclosure be given to the other side at least 90 days before trial. Disclosure must be accompanied with a written report prepared and signed by the expert witness.
· Discovery closes 30 days before trial. 
· E-Discovery
· Electronically stored information (ESI) subject to general standards of discovery established by federal rules unless “not reasonably accessible because of undue burden or cost” under Rule 26(b)(2)(B) unless good cause is shown under Rule 26(b)(2)(C). Courts can weigh the following considerations to determine good cause: 
· Specificity of discovery request
· Quantity of info available from other and more easily accessible sources 
· Failure to produce relevant information that seems likely to have existed but is no longer available on more easily accessed sources
· Likelihood of finding relevant, responsive information that cannot be obtained from other, more easily accessed sources
· Predictions as to the importance and usefulness of the further information 
· The importance of the issues at stake in the litigation
· The parties’ resources 
· In some cases, it is appropriate to shift all or some costs of producing discovery to the requesting party when compliance with demands would impose undue burden or expense on a responding party. The decision of whether to invoke cost-shifting is informed by the Zubulake factors:
· Extent to which the request is specifically tailored to discover relevant info
· Availability of such information from other sources
· Total cost of production, v. AIC/the resources available to each party
· Relative ability of each party to control costs and its incentive to do so
· Importance of the issues at stake in the litigation; and
· Relative benefits to the parties of obtaining the information.
· NOTE: the first two factors, comprising the marginal utility test, are the most important
· Wood v. Capital One (2011)
· Court analyzed whether a request for ESI discovery posed an undue burden or cost. First looked to the claims and defenses for relevance. Then looked to the discovery exchanged up to this point for proportionality. Finally considered good cause and the cost-shifting factors. 
· Methods to Discover Additional Materials
· Rule 30: A deposition is procedure through which an attorney may ask questions of an opposing party or witness which must be answered spontaneously and under oath
· Rule 33: An interrogatory is a written request for information that may be served on an opposing party and that must be answered by that party in writing and under oath
· Rule 34: Parties provided the right to inspect and copy all non-privileged and relevant materials in an opposing party’s possession. Must file a “request for production.”
· Rule 36: Requests for admission, a written device through which one party asks another party to admit or deny the truth of a specific matter relevant to the pending action between them and within the scope of relevant discovery and that relates to “facts, the application of law to fact, or opinions about either” or “the genuineness of any described documents.” Under Rule 36(a)(3), a failure to respond within the appropriate time frame – usually 30 days – is treated as an admission. Under Rule 36(b)(3), if the matter is admitted, it is deemed “conclusively established” for purposes of the pending action, unless the court on the motion permits withdrawal of the admission
· Duty to Supplement or Correct: Rule 26(e) requires a continuing duty to supplement or correct mandatory disclosures and responses to discovery requests if the party learns that the prior disclosure is in some material respect incomplete or incorrect  
· Protective Orders, Motions to Compel, and Sanctions
· Courts have three basic tools that can be used to supervise the discovery process
· First, a court, on motion, may enter a protective order designed to shield a party or other person subject to discovery from “annoyance, embarrassment, oppression, or undue burden or expense” (Rule 26(c)(i))
· Second, a court may enter an order compelling a party to provide disclosure or discovery (Rule 37(a)(3))
· Finally, a court may impose sanctions on a party or an attorney who fails to obey a court order pertaining to disclosure or discovery, who fails to comply with basic rules of disclosure and discovery, or who fails to participate in the framing of a discovery plan (Rule 37(b)-(f))


SUMMARY JUDGEMENT 
A motion for summary judgment tests the evidentiary sufficiency of a claim or defense based on pleadings and evidence gathered by the parties, as opposed to Rule 12(b)(6) which tests the legal sufficiency of the pleadings. Both result in a judgement as a matter of law.
· Rule 56 outlines MSJ Procedure:
· Rule 56(a): Either party can move for summary judgment or partial summary judgment and the “court shall grant summary judgment if the movant shows no genuine dispute as to any material fact and is entitled to judgment as a matter of law.” 
· Party must identify the claim/defense or element of claim/defense they’re moving on.
· A genuine dispute is one on which reasonable minds can differ 
· A material fact is one that is relevant to a claim or defense 
· The only time limit is found in Rule 56(b), which provides that “a party may file a motion for summary judgment at any time until 30 days after the close of all discovery” 
· Rule 56(c)(1) describes how the parties must show the presence OR absence of a disputed, material fact  
· PRESENCE: Parties may cite to a variety of factual materials in the record i.e. depositions, documents, electronically stored information, affidavits or declarations, stipulations, admissions, interrogatory answers, etc.
· ABSENCE: Parties may show that the evidentiary materials cited by an opponent “do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the facts” 
· Rule 56(c)(3) allows a court to consider materials in the record not cited by the parties
· Rule 56(c)(4) requires that any affidavit or declaration used to support or oppose a motion for summary judgment be (1) based on personal knowledge, (2) describe facts that would be reducible to admissible evidence, and (3) show that the affiant or declarant is competent to testify to the matters described 
· Rule 56(d): If MSJ filed before the opposing party had a sufficient opportunity to gather the facts necessary to contest the motion, the court has discretion to: (1) defer considering the motion or deny it; (2) allow time to obtain affidavits or declarations or to take discovery; or (3) issue any other appropriate order 
· Rule 56(e) vests a court with a range of options when a party has failed to meet its burden of production as to an assertion of fact:
· Give that party an opportunity to meets its burden of production as to that fact,
· Treat the fact as undisputed,
· Grant summary judgment if doing so is otherwise consistent with standards for granting summary judgment, OR
· Issue any other appropriate order 
· Rule 56(f) allows a court, “after giving notice and a reasonable time to respond,” to (1) grant summary judgment for a non-movant, (2) grant the motion on grounds not raised by a party, OR (3) consider summary judgment on its own after identifying for the parties’ material facts that may not be genuinely in dispute (i.e. summary judgment sua sponte) 
· Rule 56(g) permits a court to grant summary judgment on less than all the relief sought 
· Rule 56(h) authorizes the imposition of sanctions for the submission of an affidavit or declaration “in bad faith or solely for delay”
· MSJ Analysis:
· Identify the scope of the motion and then identify the burdens with reference to scope. 
· The party asserting a claim or affirmative defense, bears the burden of persuasion at trial. 
· The moving party has the initial burden of production on the MSJ. 
· If moving party ONLY has burden of production, they can show the opposition has offered insufficient evidence OR offer evidence negating the opposition’s evidence
· If moving party has burden of production AND persuasion re: the claim/defense they’re moving for summary judgement on, they must offer evidence negating the opposition’s evidence.
· If moving party carries this initial burden, the burden of production shifts to the non-moving party to identify evidence that would allow a reasonable fact-finder to find in its favor. 
· If moving party had the burden of persuasion, the non-moving party can show the opposition has offered insufficient evidence OR offer evidence negating the opposition’s evidence,
· If non-moving party has burden persuasion they must offer evidence negating the opposition’s evidence.
· If the non-moving party meets this burden, summary judgment will be denied, for this preview of the evidence has revealed that there is indeed a genuine issue of material fact that must be resolved at trial. If the non-moving party fails to meet this burden, summary judgment will be granted, there is no genuine issue of material fact that must be resolved at trial.
· The entry of summary judgment hinges on whether the parties can carry their respective “burdens of production” on the motion. 
· Foundational Cases
· Three decisions (Matsushita, Anderson, and Celotex) elevated the pretrial MSJ from a rarely used device to an effective and now often invoked means of disposing a case prior to trial. 
· Celotex Corporation v. Catrett (1986)
· D filed for summary judgment in USDC arguing that P had failed to produce any evidence that any of the D's products were the proximate cause of the injuries. P responded by producing 3 documents all tending to establish that P's husband had been exposed to D's asbestos products. D argued that the documents were inadmissible hearsay and could not be considered in opposition to the MSJ.
· Since P only had the burden of production, and not persuasion, P could either show evidence that negates some of D’s or could show that D’s evidence is insufficient. P chose to show that D’s evidence was insufficient. Court of Appeals denied the MSJ because it said that P failed to provide evidence in support. SCOTUS held that moving party did not have to adduce affirmative evidence to disprove respondent's claim, but can’t limit itself to pointing to evidence in a conclusory fashion. 
· Johnson v. Tuff N Rumble Management (2000)
· P’s sued D for copyright infringement. D asserted an affirmative defense re: ownership of copyright. P sent a request for admission under Rule 36 to D, which D refused. P’s filed an MSJ re: the affirmative defense. D filed two oppositions. P filed a motion for sanctions under Rule 11. 
· Under Rule 36(a) D’s refusal to answer served as an admission that D did not have a signed assignment copy which meant there was no genuine issue of fact as to the affirmative defense. Moreover, D provided a clearly forged document in support of his opposition to the MSJ. Court granted the P’s MSJ. 
· The purpose of Rule 11 is “to deter baseless filings in district court and thus, ... streamline the administration and procedure of the federal courts,” not to punish. In determining whether counsel has made a reasonable legal inquiry, the Court considers the following factors: (1) the time available to the attorney; (2) the plausibility of the legal view contained in the document; and (3) the pro se status of the litigant; and (4) the complexity of the legal and factual issues raised. Considering all of these factors, the Court ordered monetary sanctions in the amount of plaintiffs' reasonable attorneys' fees and costs is necessary to deter future misconduct by D. The Court also ordered that D is precluded from asserting any new argument or defense based on a claimed ownership interest in the copyright at issue.
· NOTE on Rule 11: “Safe Harbor Period” = give opponent notice of issues and allow 21 days to genuinely fix and compliance w/ rules before filing motion for sanctions with court 
	PRECLUSION 
In our legal system, the principle of finality is embodied in the concept of res judicata, meaning “the thing or matter has been decided.” This prevents parties from re-litigating matters that have been expressly or implicitly decided between them.
· Claim Preclusion (Res Judicata) 
· Claim = group of operative facts giving rise to a cause of action
· Once a claim or cause of action between two parties has gone to final judgment, the party asserting the claim (i.e. the claimant) may not reassert it in a subsequent proceeding against the same adversary.
· If the claimant party prevailed in the initial proceeding, further assertions of the claim are merged into the initial judgment.
· If the claimant lost, any further assertion of the claim is said to be barred.
· It is an affirmative defense that MUST be raised by the party against whom the challenged claim is being asserted 
· A failure to raise the defense in a timely fashion, either by pretrial motion or in the answer, constitutes a waiver
· Cannot raise a 12(b)(6) motion because affirmative defense indicates a valid claim
· The defense consists of three elements, each of which must be established by the party raising the defense (party raising must prove each element to prevail on the defense):
	








(1) The claim in the second proceeding must be the SAME CLAIM or cause of action as that resolved in the first proceeding
	Whether claims filed in successive lawsuits are “the same” depends in large part on how one defines the term “claim”
· Primary Rights Theory: defined a claim or cause of action by reference to the primary right (the basic rights and duties imposed on individuals by the substantive law i.e. injury to property v. person) at the heart of the controversy 
· Transactional Test: set of operative facts giving rise to one or more rights of action
· Rest. §24 version takes much of the unpredictability out of the formula by focusing its application on particular factors:
(1) Relation of the facts in time, space, origin, or motivation
(2) Trial convenience
(3) Parties’ expectations 
· Plaintiff should err on the side of joinder to avoid the potential for splitting (and hence losing) a claim under this very liberal test 
· Same-Evidence Test: for two claims to be the same, the factual overlap between them must be perfectly coextensive 

	


(2) The judgment in the first proceeding must have been FINAL, VALID, and ON THE MERITS
	· Final = a trial court has definitively ruled on it → completely disposes of litigation 
· The trial court’s decision is the “final” decision until reversed or altered on appeal, or by its own reconsideration 
· Valid = A judgment is deemed valid if the defendant had proper notice, if the requisites of personal jurisdiction were satisfied, and if the rendering court had SMJ over the controversy 
· On the Merits = A holding or a dismissal “with prejudice”  if procedural dismissal w/o prejudice, not on the merits 

	


(3) The first and second proceedings must involve the SAME PARTIES or those who, for specified reasons, should be treated as the same parties
	· The general rule is that, as a matter of due process, only the parties to a case are bound by the judgment and only those bound by the judgment can benefit from it
· Six Exceptions to the general rule that a nonparty cannot be bound by a previous in personam judgment: (1) voluntary waiver, (2) preexisting substantive relationship between a party and a nonparty, (3) non-party’s interests are represented by a party to the action, (4) control, (5) agency, and (6) true in rem proceedings



· Porn v. National Grange Mutual Insurance Co. (1996)
· Facts: Suit #1 = K claim for Insurance’s refusal to pay post-accident. Suit #2 = bad faith claims against Insurance.
· Is suit #2 precluded? Yes, using Rest. version of the transactional test, all claims sought redress for essentially the same wrong, there was a significant overlap of evidence, Insurance would expect these claims concurrently litigated because all known of at time of trial #1. Also, SCOTUS has discouraged exceptions, although 1st Cir. has one for “unusual hardship” which the court questions here. 
· Intersystem Preclusion
· Basic Rule: 2nd court MUST apply the law of preclusion that the court that 1st rendered judgment would apply 
· State-to-State: Article IV, § 1 of the US Constitution provides that “full faith and credit shall be given in each State to the...judicial proceedings of every other State”
· State-to-Federal: §1738 imposes a statutory “full faith and credit” obligation on federal courts
· Federal-to-State/Federal (Semtech): If claim is filed under federal question SMJ, then the second court will apply the federal law of preclusion. If the claim is filed under diversity SMJ, then the second court will apply the federal law of preclusion and will incorporate the state law of preclusion that the first court would apply if not in conflict with a fundamental federal interest (very hard to find, sanctioning only example).  
· NOTE: Lower courts split re: supplemental jurisdiction.
· Issue Preclusion (Collateral Estoppel) 
· Issue = a question of law and/or facts 
· Defines the extent to which discrete issues of fact OR fact and law (but not law alone) decided in a prior suit may be binding in subsequent litigation involving different claims 
· The defense consists of four elements, each of which must be established by the party raising the defense:
	(1) The SAME ISSUE is involved in both actions
	Fed. = Similar Issue. CA St. Law = Identical.

	
(2) The issue was ACTUALLY LITIGATED in the first action
	For an issue to be actually litigated, it must be:
(1) Properly raised,
(2) Formally contested between the parties, AND
(3) Submitted to the court for determination
Actual litigation can occur at the trial or through a variety of pre/post-trial motions 

	




(3) The issue was DECIDED AND NECESSARY TO A VALID JUDGMENT in that action
	An issue can be expressly or implicitly decided:
· Express Decisions: if court makes findings of fact or conclusions of law, those conclusions represent express decisions on the particular factual or legal contentions involved 
· Implicit Decisions: if jury renders a general verdict, precisely which issues the jury decided may have to be inferred from the logic of the result and an assessment of the issues actually litigated 
Necessary is synonymous with essential, in the sense that resolution of the issue must be such that the court’s judgment could not stand without it
· In general, if a court’s decision of an issue can be excised from its judgment without altering the case’s outcome, that decision was not necessary to the judgment 

	

(4) The party against who issue preclusion is raised had a FULL AND FAIR OPPORTUNITY to litigate the issue
	Non-mutuality only applies in issue preclusion. If I raise issue preclusion against you and you had a chance to fully litigate issue in another context, there is no reason for you to have another day in court as this is an improper expenditure of judicial resources. If this is inconsistent with due process, however, it shouldn’t happen. I.e. if issue was “decided” in summary adjudication and issue not fully discussed. 



· Lumpkin v. Jordan (1996)
· Facts: Trial #1 was filed by Lumpkin in state court and removed by the Mayor and City to federal court. Removal was proper because Lumpkin had a federal question claim (§1983) and a FEHA claim which could have supplemental jurisdiction since part of the same common nucleus of operative facts.  Federal court decided on the §1983 claim but declined to exercise supplemental jurisdiction over the FEHA claim and dismissed it without prejudice when it should have remanded it back to state court since removed.  In Trial #2, Lumpkin filed the FEHA claim in state court. The Mayor and City argued issue preclusion. 
· Analysis: First, need to determine what preclusion law applies. Since this started in federal court with a federal question, federal law applies although the court here mistakenly used a little of both. Second, determine the issue. Here it was whether Lumpkin was discriminated against because of his religion which was the same issue decided in Trial #1. Then enter issue preclusion analysis. Court decided on issue so it was actually litigated, decided and necessary. The decision was valid since the court had the power to hear the case. Finally, Lumpkin had a full and fair opportunity to litigate the issue in Trial #1. 
· Bernhard v. Bank of America (1942)
· Facts: Former care-taker and present administrator settled decedent’s accounts with her beneficiaries in probate court and he won the money.  One of the beneficiaries later becomes the administrator and sues the bank in state court in order to get the money. The bank asserts there was consent (answer) and issue preclusion (affirmative defense). Administrator appealed because the Bank was not a party in Trial #1. 
· [bookmark: _GoBack] Holding: Mutuality is not required for issue preclusion so the bank may assert this. 
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