


[bookmark: _GoBack]Civil Procedure Outline 

Overview of Lawsuit 
	Life Cycle of a Civil Lawsuit 
	1. Pre-Lawsuit Considerations 
	2. Complaint
	3. Response to Complaint: Motions or Answer
	4. Discovery
	5. Motion for Summary Judgment 
	6. Trial 
	7. Appeal 

Federal Court System: 
	United States District Courts
		At least one per state
		California has four: Northern, Central, Eastern, Southern 
	United States Courts of Appeals
		11 numbered circuits, plus DC circuit and Federal Circuit
		California is part of the 9th Circuit 
	United States Supreme Court 

Jurisdiction: The power of a court to render a judgment that other courts and government agencies will recognize and enforce. 

A court must have both personal jurisdiction AND subject matter jurisdiction to render a valid judgment. 

CONSTITUTIONAL BASIS FOR JURISDICTION: 
Constitution Article VI, Supremacy Clause: the Constitution and federal laws shall be the supreme law of the land and the judges in every state shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding.” 
· If Congress has validly enacted a statute dealing with a particular subject, both federal and state courts are required to enforce the federal statute, regardless of whether there is a contrary state statute or state common law rule. 
· BUT, in the absence of a controlling federal statute, the federal court system is required to respect both the statutory and common law rules of the States. 

MAIN TWO QUESTIONS FOR THE SEMESTER: 
1. Does any court in the state have the power to hear this case involving a particular defendant? (Personal jurisdiction) 

2. If so, does a federal court have the power to hear this case? (subject matter jurisdiction)
OR Does only a state court, only a federal court, or both have the power to hear this case?  

PERSONAL JURISDICTION (STATE FOCUS): 
Does any court in the state (state court or federal court) have the power to hear this civil case involving this defendant? 

CONSTITUTIONAL BASIS FOR PERSONAL JURISDICTION: 
1. 14th Amendment, §1, Due Process Clause: “No state shall deprive any person of life, liberty, or property without due process of law.” 
2. Article IV, §1, Full Faith and Credit Clause: requires that “full faith and credit be given in each State to judicial proceedings of every other State.” One State must recognize and enforce judgments of another State (if the court which rendered the judgment had the jurisdiction to do so).  





FOUR STEPS FOR PERSONAL JURISDICTION: 
1. Long Arm Statutes
1. Does the long-arm statute in the state allow its courts to hear this case? i.e., does any court in the state (state court or federal court) have the power to hear this case involving this defendant? 
2. If so, is the court’s assertion of jurisdiction constitutional (consistent with due process)? 
	
Consent (if consent, don’t need to do steps 2 and 3) 
	Tag Jurisdiction 

Constitutional Power Analysis (2 and 3) 
2. Minimum Contacts: Does D have minimum contacts with the State? 
	1. Has D ‘purposefully availed’ itself of the privilege of conducting activity in the State? 
2. Does the lawsuit arise out of or relate to D’s purposeful contact with forum (specific jdx) or, if not, are D’s forum contacts so extensive that no such relationship is necessary? (general jdx) 

3. Fairness and Justice: Would the exercise of jurisdiction be unfair and unreasonable so as to violate principles of fair play and substantial justice?

4. Notice: Has to be reasonably calculated, under the circumstances, to apprise interested parties in the pendency of the action 

LONG ARM STATUTES: 

1. Does the long-arm statute in the state allow its courts to hear this case? i.e., does any court in the state (state court or federal court) have the power to hear this case involving this defendant? 
a) Specific Links to forum state (domicile, ownership of property, etc.) 
b) Substitute service 
· The forum state might enact a statute allowing the defendant to be served outside of the forum state under certain circumstances. 
· States define how much jurisdiction they want to take from what is constitutionally permissible 
· Some states take less, some take all 
· Long-arm statutes bind federal courts 
2. If so, is the court’s assertion of jurisdiction constitutional (consistent with due process)? 

*Gibbons v. Brown – Florida decided to take less jurisdiction than constitutionally allowed 
· The federal court will look at the long-arm statute in the state in which it sits 

TAG JURISDICTION: personally serving someone with process in the forum state is sufficient to establish general jurisdiction

*Burnham v. Superior Court – Jurisdiction may be exercised over an individual by virtue of his presence within the forum state at the time he is served with process. 

1. Scalia view: Different rule for in-state, in-person service – general jurisdiction with no need to consider minimum contacts or fairness/justice for that case. 
“Jurisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system.” 

2. Brennan view: Must consider whether minimum contacts and fairness/justice, but should essentially always pass test 
“I cannot agree that history is the only factor such that all traditional rules of jurisdiction are, ipso facto, forever constitutional … independent inquiry into the fairness of the rule.” 



CONSENT: a specific agreement to submit to jurisdiction 
*it is always possible to consent to jdx in any given forum 

2 forms of consent: 
1. You get served, you show up and don’t contest jdx
2. You can contractually agree in advance to jdx (forum selection clause) 

1. Consent to jurisdiction clause: if party signs contract consenting to personal jurisdiction in forum X, that party may be sued as a defendant in that forum. 
· Permits but does not require suit to be brought in forum X 
· The party waives the right to challenge personal jurisdiction 

2. Forum selection clause: if party signs contract agreeing to sue only in forum X, that party may not sue as a plaintiff in a different forum 
· Court outside forum X will enforce contract by dismissing case (absent contract law defenses) 
1. As a matter of contract law, is the clause enforceable? 
2. Apart from the law of contract, is there some overriding reason that such clauses should not be enforced? 

*Carnival Cruise v. Shute – the Supreme Court interpreted federal maritime law to enforce a forum selection clause on the back of a ticket (not controlling, but persuasive) 
· Court upholds the forum selection clause because Carnival picked a logical place, they have customers from all over, and the couple knew about it 
· Dissent: In situations with adhesion contracts, there should be heightened scrutiny because the weaker party has no power to negotiate 

3. Choice of Law clause: party signs contract agreeing to apply the substantive law of forum X in the event of a dispute (Burger King case) 
· Clause can be considered a purposeful contact with forum X 

4. Arbitration clause: takes disputes out of the hands of the judicial system, and places them in the arbitration system largely beyond judicial review 

SPECIFIC JURISDICTION: Does a court have jdx over the specific claim in question? 
A court’s exercise of personal jurisdiction to hear a claim related to and arising out of the defendant’s voluntary contacts with the forum state. 

Pennoyer Constitutional Assertions: 
1. Due Process Clause: the boundaries of personal jurisdiction proclaimed by the Supreme Court bind state courts 
2. Full Faith and Credit Clause: The courts of State Y need not enforce a judgment against a defendant entered by the courts of State X if X lacked personal jurisdiction over the defendant 

JURISDICTION OVER PERSON OR PROPERTY: 
1. In rem jurisdiction: Gives the court power to adjudicate a claim made about a piece of property or about a status. A court located in the same state as the property could enter a judgment disposing of the property by seizing it at the outset of the lawsuit. 

2. In personam jurisdiction: Gives the court power to issue a judgment against the defendant personally. All of the person’s assets may be seized to satisfy the judgment and it can be sued upon in other states as well. 

3. Quasi in rem jurisdiction: The action is begun by seizing property owned by or debts owed to the defendant within the forum state. Any judgment affects only the property seized. Some courts use this term to describe cases in which the property is only used as a jurisdictional hook to allow the litigation of a claim not related to that property. 

Constructive Notice: When the D is notified via publication in a newspaper of a pending lawsuit against him
Attachment: officially sanctioned seizure of property 

· If the case is dismissed from federal court for want of personal jurisdiction, the plaintiff is precluded from refilling in state court in the same state 
· If there is consent, do not need to do constitutional power analysis 
· Contract law applies to determine validity of consent 

INTERNATIONAL SHOE: MINIMUM CONTACTS AND FAIRNESS/JUSTICE 
“Due process requires only that in order to subject a defendant to judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.” 

*International Shoe v. Washington: The forum state may exercise personal jurisdiction over the out of state corporation only if the corporation has minimum contacts such that the suit does not offend traditional notions of fair play and substantial justice. 
· usually only if corp. has voluntarily sought to do business with the residents of the forum state
· Court held that WA does have jdx over Int’l Shoe because it had “systematic and continuous activity in the state” = “certain minimum contacts” 
· The court held that the suit did NOT offend trad’l notions of fair play and substantial justice b/c having salesmen in the state was exactly why the company should be contributing to the unemployment fund. 

Step 1: Does D have “minimum contacts” with the state?  

1. Has D ‘purposefully availed’ itself of the privilege of conducting business in the state? 

2. Does the lawsuit arise out of or relate to D’s purposeful contact with the forum (specific jurisdiction), or, if not, are D’s forum contacts so extensive that no such relationship is necessary? (general jurisdiction) 

Minimum Contacts Grid (sliding scale): A high level of activities will support jurisdiction even over claims unrelated to those activities. A low level of activity/contacts will support jurisdiction, but only over claims related to that contact. 
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Step 2: Would the exercise of jurisdiction be unfair and unreasonable so as to violate principles of fair play and substantial justice? 

*if P can establish Step 1, then the burden shifts to D to prove that it is an overwhelming burden on them to appear in that state’s court. 

JURISDICTION OVER ABSENT DEFENDANTS: 

Domicile: physical presence and intent to remain in the forum state 
· “Domicile in the state is alone sufficient to bring an absent defendant within the reach of the state’s jurisdiction for purposes of a personal judgment by means of appropriate substituted service” 
· The absent defendant must be served at his usual place of abode in the state as well as personally served outside of the state. 
· Must be “reasonably calculated to give him actual notice of the proceedings and an opportunity to be heard.” 
*Hawkins –Brought the case in KS, but was citizen of MO. Decedent was killed in car accident in KS. If he was deemed citizen of KS, then case could be brought in fed. court b/c of diversity jdx. Court holds that P was citizen of KS because it was his place of domicile. 

*Milliken v. Meyer: Domicile 
· Both parties were residents of Wyoming, Meyer was personally served in CO, didn’t show up and judgment made against him
· Holding: There was jdx over Meyer since he was domiciled in Wyoming 

EXPANSION OF JURISDICTION OVER OUT OF STATE DEFENDANTS AND CORPORATIONS: 

*McGee v. Int’l Life Insurance – CA had jurisdiction over an out-of state insurance company doing business in the state because the company had minimum contacts with CA and therefore could be sued in personam there. 
· The company had “continuous and systematic contact” as opposed to “casual contact” 
· The contact was directly related to the claim – Box 4 – AND it would be unfair for CA residents to go litigate in TX AND it’s in the state’s best interests since the company actively reached out to CA citizens 

*Hanson v. Denckla – The state did not have jurisdiction because the out-of-state defendants did not purposefully avail themselves of the state’s laws

*Shaffer v. Heitner – No D may be subjected to quasi in rem jurisdiction unless he has minimum contacts with the forum state. Practically speaking, eliminates quasi in rem jurisdiction 
· Problem: suit was filed in Delaware (where co. was incorporated) but many individual officers were NOT from Delaware. P tried to get jdx by attaching the stock of the officers (quasi in rem)
· Holding: Owning property in a state and attaching that property is not in itself enough for the State to have jdx → Int’l Shoe applies both to individuals and to corporations 

After Shaffer, jurisdictional cases involving property undergo the same analysis as other jurisdictional cases: 
1. What are the contacts in relation to the claim? 
2. Is the assertion of jurisdiction reasonable under the circumstances? 

STREAM OF COMMERCE CASES: Purposeful Availment 

*Worldwide Volkswagen: The mere fact that a product finds its way into a state and causes injury there is not enough to subject the out of state manufacturer or vendor to personal jurisdiction there. Instead the defendant must be shown to have made some conscious effort to market in the forum state / i.e. purposeful availment 
· Holding: Court applies Int’l Shoe and finds personal jurisdiction lacking for OK court over NY Ds because they had not purposefully availed themselves of OK laws in any way – the car just happened to end up there 
· Dissent: Cars are mobile, it was always foreseeable that it would end up in another state, which constitutes purposeful availment, interest of the forum state is strong  
· “The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.” 

*Burger King 
1) Once it has been decided that a defendant purposefully established minimum contacts within the forum State, 
2) these contacts may be considered in light of other factors to determine whether they comport with fair play and substantial justice.
· Other Factors: Courts should evaluate burden on defendant, the forum state’s interest in the dispute, the plaintiff’s interest in obtaining convenient and effective relief → these considerations sometimes establish the reasonableness of jurisdiction upon a lesser showing of minimum contacts than would otherwise be required
· Where a defendant who purposefully has directed his activities at forum residents seeks to defeat jurisdiction, he must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable 
· The contract itself ties the parties’ business activities into the forum state 

*Asahi: What does “expectation” mean? 
· O’Connor: intent or purpose to serve the market in the forum State 
· Brennan: foreign manufacturer is aware that the final product is being marketed in the forum State through the stream of commerce. 

*J. McIntyre Machinery v. Nicastro – P injured in New Jersey by shearing machine manufactured in England (J. McIntyre) and sold by an independent US distributing company based in Ohio. 
· Holding (no majority opinion): 
1. Kennedy, Roberts, Scalia, Thomas: when a foreign manufacturer sells to the US in general but does not specifically target the forum state, not sufficient minimum contacts  
2. Breyer and Alito – Outcome is correct but insufficient evidence to show minimum contacts with NJ – opinion doesn’t need to go so far to try and clear up minimum contacts law mess from Asahi 
3. Ginsburg, Sotomayor, Kagan – Dissent: Would find jurisdiction here. D clearly wanted to sell in US, that includes NJ, so they purposefully availed themselves, sufficient minimal contacts 

TAKEAWAY UNCLEAR: Is there still a choice? Does the law still remain the same after McIntyre? Law unsettled 
· *Stream of commerce by itself not sufficient for personal jurisdiction … intermediate stage not clear, but D must purposely direct activities towards the forum state 

INTERNET JURISDICTION: 
*Abdouch v. Lopez – Did the website operator intend to target residents of the forum state? If so, minimum contacts can be found 
· Abdouch’s personally inscribed book ended up on bookseller’s rare books website, the inscription mentioned her name and she sued in Nebraska for invasion of privacy 
· Nebraska had no personal jurisdiction over Lopez or his website 

Zippo “sliding scale” test: specific to the internet, court said no sign that Lopez purposely availed himself of the Nebraska market 
Passive site: D has simply posted information on a website which is accessible to users in a forum. 
Interactive site: Websites where a user can exchange information with the host computer 
Subscription site: Defendant enters into contracts with the residents of the forum which involves knowing and repeated transmission of computer files over the internet. 

Calder “effects” test: intentional tortious conduct aimed at the forum state that the D knows would cause harm in that state 
· The knowledge of where the effect will occur and the intent to cause that effect will support jurisdiction 
· *Walden v. Fiore – (professional gamblers had assets seized by DEA): A forum State’s exercise of jurisdiction over an out-of-state intentional tortfeasor must be based on intentional contact by the defendant that creates the necessary contacts with the forum. 

GENERAL JURISDICTION: 
The state court is exercising in personam jurisdiction to hear a claim that does not arise out of or relate to the defendant’s contacts with the forum state. Requires much more extensive contacts between the defendant and the forum state than for specific jurisdiction. 

Individuals: A state may only exercise general jurisdiction over the defendant if they are domiciled in that state or personally served with process in that state.

Corporations: general jurisdiction in state of incorporation and principal place of business 

Under what circumstances does the principle of general jurisdiction extend beyond the boundaries above for individuals and corporations?
Individuals (minimum contacts still required): 
1. Presence within the forum state
2. Domicile or residence within the forum state
3. Consent to be sued within the forum state 
4. Ownership of property within the forum state
5. Conducting business in the forum state 

*Goodyear v. Brown – The defendant must have such extensive contacts with the forum state that the defendant can be said to be “essentially at home” in the state 
· No specific or general jurisdiction over the subsidiary companies or manufacturer because they were all foreign and the accident took place in another country – and the parent company was not liable because they did not manufacture the product. 
· References Perkins – only real example of general jdx outside place of incorp. Or business – Philippine comp. with Ohio location, operations were moved to Ohio because of WWII – court said yes to gen. jdx b/c of continuous and systematic contacts In Ohio 
· References Helicopteros – only real example of no gen. jdx – suit in TX over helicopter crash in Peru – very limited contact with TX, court said no general jdx. 
· Goodyear had sales in NC but was not “essentially at home” in the state. 

*Daimler v. Bauman – If the suit does not arise out of any in-forum-state contacts between the D and the forum state, unless the D is incorporated or headquartered in the forum state, no amount of in-forum state sales will be enough for the state to exercise jurisdiction over the defendant 
· plaintiffs sued the parent company under the Alien Tort Statute, claiming general jurisdiction – even through the subsidiary company in CA, was not enough to make German parent company ‘at home’ in CA.  
· Concurring Opinion, Sotomayor – there are continuous contacts but not reasonable to exercise jdx – doesn’t like idea that big corps. could maybe escape gen. jdx anywhere b/c they do business everywhere 

NOTICE: informing defendants that government action is pending against them, as required by the Constitution. 

14th Amendment: Nor shall any State deprive any person of life, liberty, or property without due process of law. 

Service: using a particular method to inform defendants that government action is pending against them, as specified by statute, court rule, or common law tradition. 

Mullane standard (Reasonableness test): “Due process requires notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”
· “The notice must be of such nature as reasonably to convey the required information and it must afford a reasonable time for those interested to make their appearance.” 
· “The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.” 
· Personal service of written notice is always adequate … and it is essential for residents, but not for nonresidents. 

*Mullane v. Central Hanover Bank & Trust – All cases (both in personam and in rem) require a form of notice that is sensible under the circumstances and reasonably likely to actually inform the defendant of the lawsuit 
· Notice is an independent constitutional (Due Process) concern → must be “reasonably calculated” to inform under the circumstances (but does not always require personal service) 
· Have to mail notice to known beneficiaries
· Public notice is ok for unknown beneficiaries because the beneficiaries who are notified will effectively represent the interests of those who aren’t 
· If P knows that D didn’t get the notice, then P has to try harder 
· Approves of, but does not require, personal service 
· Only very unusual circumstances justify failure to give personal notice to any defendant whose identity and whereabouts are known and who is not seeking to evade service. 

RULE 4: 
Service of process – the summons and complaint, used to bring a party into the lawsuit. Formally notifying the defendant of the suit.  

Rule 4(a): Contents of Summons and Complaint 
4(b): Issuance
4(c): Service 
Summons and complaint must be drafted, signed and sealed by a court clerk, and then delivered by private process servers or a federal marshall. 
4(d)- Waiver of Service: D can waive personal service of process but must promise not to assert a defense of inadequate service. 
4(d)(1) – Defendant has a duty to avoid unnecessary expenses of serving the summons 
4(d)(2) – A D located in the US must pay the costs of subsequent service if he refuses to waive service of process without a good reason. 
· If the defendant does not return the form within the time limit, the P must have a summons served more formally 
· The D who waives service can still raise objections to venue and jurisdiction and the merits of the lawsuit, but cannot raise objections to the sufficiency of the summons or the method of service
· Waiving service extends the time to answer the complaint from 21-60 days for domestic defendants and from 21-90 days for foreign defendants 
4(k)(1)(A): the personal jurisdiction of a federal court shall be the same as the court of a state in which the federal court is sitting, unless a federal statute provides otherwise. 
· Service or waiver establishes jurisdiction over defendants subject to personal jurisdiction BUT service itself (alone) does not establish jurisdiction 
· Exceptions: a specific federal statute or rule can authorize more extensive personal jurisdiction 
· “100 mile bulge” for when a party is joined under Rule 14 or 19 – expands the personal jurisdiction of a federal district court, useful when the court is near state lines 
4(k)(2): Federal courts have personal jurisdiction over foreign defendants or entities 

SELF-IMPOSED RESTRAINTS ON JURISDICTION: 
The state doesn’t always want to assert jdx even if it could 
· Due Process clause does not in itself confer jdx upon the court – defines the outer limits 
· States may take less jdx than allowed with a long-arm statute 

1. Long Arm Statutes
2. Venue (1391)
3. Transfer (1404 & 1406)
4. Forum non conveniens (common law) 

VENUE: 
Statutory determination of what federal district court the case may be heard in (matters only once jurisdiction over the parties has been established) 
· Still need personal jurisdiction 

§ 1391: goal is to place suits in federal districts connected either to the parties or to the events giving rise to the action 
1391(a): provides the venue provisions for all civil actions in federal courts unless a specific statute provides otherwise 

1391(b): Three potential alternative venues. 
1. If any defendant resides in that district, and all defendants reside in the state containing that district
2. In any district in which a substantial part of the events giving rise to the claim occurred or a substantial part of property that is the subject of the action is situated
3. If at least one D can be subjected to personal jurisdiction in the district and no other district qualifies under either of the above two provisions. 

1391(c) and (d): Defines “residency” – individuals – place of domicile, entities – headquarters/place of incorporation and principal place of business 
· Focus on contacts with a judicial district within a state, as opposed to the state as a whole 
· Venue locates litigation not just in a state but in a particular federal judicial district within that state 
· Permanent residents are treated as citizens 
· A foreign D can be sued in any district 

	*Thompson v. Greyhound – P missed his bus / therefore his court date, sued the bus driver and co. 
· P sued in Alabama but court said no jurisdiction because all significant events happened in Mississippi and bus driver was a Florida resident (no (b)(1)) 
· B/c (b)(2) points to appropriate venue, can’t use (b)(3) 
· Court transferred instead of dismissing 

DECLINING JURISDICTION: 
Transfer and Forum Non Conveniens. Both state and federal courts may decline to exercise jurisdiction even though they possess it. 

FORUM NON CONVENIENS 
The original court transfers the case to another district 
1. For the convenience of parties and witnesses
2. To any other district or division where it might have been brought 
· Usually D moves for forum non conveniens → case can only be transferred to a district where P would have had the right to bring the action 
· Courts can use this common law doctrine to dismiss (or stay) a case; typically used when court cannot transfer a case to an alternative forum – e.g. federal to foreign 
· Courts require that a defendant moving to dismiss on grounds of an inconvenient forum agree in advance to waive the statute of limitations defense in the alternative forum 
· Sometimes defendants will argue that a forum lacking jurisdiction or venue is more convenient. 
· Dismissal is usually conditioned on an agreement to waive jurisdictional or venue defenses in the new forum 

*Piper Aircraft – Scottish case dismissed to be tried in Scotland 
· P filed in state court → D removed to CA federal court based on diversity jdx → then D filed motion to transfer to Penn. Federal court (1404(a)) 
· Can’t transfer to Scotland so D then tried to dismiss based on forum non conveniens to a more convenient forum (Scotland) 
· Court – private and public factors have to clearly point towards an alternate forum 
· Only reason they didn’t file suit in Scotland is b/c P would recover less – however, Supreme Court says change in substantive law can’t determine the outcome – only matters if P wouldn’t recover at all 

Gilbert Factors: Public and Private Factors 
Private Interests: Relative ease of access to sources of proof; availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses; possibility of view of premises, if view would be appropriate to the action; and all other practical problems that make trial of a case easy, expeditious, and inexpensive. 
Public Interests: Administrative difficulties flowing from court congestion; the local interest in having localized controversies decided at home, the interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action; the avoidance of unnecessary problems in conflict of laws, or in the application of foreign law; and the unfairness of burdening citizens in an unrelated forum with jury duty. 

TRANSFER: 
Applies only to federal courts, allows them to move cases “for the convenience of parties and witnesses, in the interests of justice.” 

§1404: If case is in a proper federal court, court can use 1404(a) to transfer to another federal district court or division that is proper. 

§1406: If case is in an improper federal court, court can use 1406(a) to dismiss or transfer to a federal district court or division that’s proper. 

*Atlantic Marine – If there is a forum selection clause that designates a different federal district court, the judge hearing the 1404 motion must enforce the clause by transferring the case to the federal court specified by the clause, regardless of whether the 2nd court is more convenient for all the parties 
· 1391 – forum selection clause – looks at venue statute 
· 1406 – improper venue
· 1404 – allows transfer of case, usually will get transferred to location in forum selection clause 
· If can’t transfer within federal court system, used forum non conveniens to transfer to state court or a foreign court 

SUBJECT MATTER JURISDICTION (Federal Focus) 
Does a federal court have the power to hear this case? (subject matter jurisdiction) OR Does only a state court, only a federal court, or both have the power to hear this case?  
· A federal district court must have both personal jurisdiction over the defendant AND subject matter jurisdiction over the kind of case. 

RULE 8: 
8(a)(1): Requires every federal complaint to begin with a “short and plain statement of the grounds for the court’s jurisdiction.” 

CONSTITUTIONAL BASIS FOR SUBJECT MATTER JURISDICTION
US Const. Article III: Authorizes the establishment of the system of Federal courts and sets the limits of federal judicial authority. 
§1: There must be a Supreme Court, but Congress can establish lower courts 
§2: List of subject matter jurisdiction (outer bounds of federal jurisdiction) 
		1. Federal question jurisdiction 
		2. Diversity jurisdiction 
· Place of domicile (residency and intent to stay)
· Amount in controversy 
· The presumption is that the federal court lacks jurisdiction until it can be shown that a specific grant of jurisdiction applies
· Federal courts have limited (sometimes exclusive) jurisdiction 
· Some cases have concurrent (state or federal) jurisdiction 

FEDERAL QUESTION JURISDICTION
The case raises a federal question. The plaintiff’s right to recover stems from the Constitution, a federal treaty, or an act of Congress.  

CONSTITUTIONAL BASIS:
Article II, §2: extends federal judicial power to “cases, in law and equity, arising under this constitution, the laws of the United States, and treaties made, or which shall be made, under their authority.” 
STATUTORY BASIS:
28 U.S.C. § 1331: Grants federal courts jurisdiction over cases that arise under federal law / well-pleaded complaint rule (more restrictive than Constitutional basis)  
The district court shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treatise of the United States (interpreted more narrowly than constitution) 
· Cases that arise under federal law can also be brought in state court 

1. Is there a federal issue at all? 
2. Assuming there is a federal issue, does it ‘give rise to’ plaintiff’s claim? 
3. If there is a federal issue that is not the basis for plaintiff’s claim, is it sufficiently important to ‘federalize’ the case? 

Federalized Issues: Even though the plaintiff’s claim arises under state law, deciding the validity of the claim would require deciding such an important issue of federal law that the case should qualify for federal question jurisdiction. 
1. The embedded federal issue will be necessarily raised in the federal case 
2. The federal issue will be actually disputed during the case
3. The federal issue is a substantial one … important to the federal system as a whole 
4. Allowing an exception will not disrupt the federal-state balance of judicial decision making approved by Congress

Well-pleaded complaint rule: Plaintiff must raise the federal issue in a complaint which includes the elements that plaintiff needs to prove her claim, and only those elements. 

*Louisville v. Mottley – suit lacked federal question jurisdiction because the only federal issues that arose were brought up as anticipated defenses, which were not part of a “well-plead complaint” for a breach of contract suit. 
· Court held no jurisdiction, raised the issue of subject matter jdx on its own (any party or the court can challenge subject matter jdx at any time) 
· Rule 12(h)(3): If the court determines at any time that it lacks subject matter jurisdiction, the court must dismiss the action. 

DIVERSITY JURISDICTION 
Either the case is between citizens of different states (with complete diversity required) and at least $75,000 is at stake. 
· Place of domicile (residency and intent to stay)
· Amount in controversy 

CONSTITUTIONAL BASIS
Article III, Section 2: extends the federal judicial power to “controversies between citizens of different states and between a state, or the citizens thereof, and foreign states, citizens, or subjects.”

STATUTORY BASIS: 
28 U.S.C. § 1332: diversity of citizenship, amount in controversy, costs
*Less than the whole of what the Constitution allows 
· Can also be brought in state court 
 (a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the $75,000, exclusive of interests and costs, and is between … 
1. Citizens of different states
2. Citizens of a State and citizens or subjects of a foreign state
3. Citizens of different States and in which citizens or subject of a foreign state are additional parties
4. A foreign state . . . as plaintiff and citizens of a state or of different states.

Complete diversity: No plaintiff is a citizen of the same state as any defendant. Even in a case with multiple diverse parties the existence of a single party with the same state citizenship as that of an opposing party will destroy diversity. 
· A court can retain jurisdiction by dismissing a non-diverse party held to be dispensable 

Minimal or bare diversity: At least one plaintiff is a citizen of a different state than at least one defendant 
· The constitution only requires minimal diversity 

CITIZENSHIP REQUIREMENTS FOR INDIVIDUALS: 
Under 1332, a “citizen of a state” must be a:
1) United States citizen AND 
2) must be domiciled in the state 
**Diversity of citizenship is determined at the commencement of the action, which occurs at the time the complaint is filed

Domicile: A natural person has only one domicile at a time
· Initial domicile – state of birth or naturalization 
· Change of domicile – physical presence in another state and intent to remain there indefinitely 
· Neutral forum justification 

*Redner - court construed §1332 very narrowly, diversity had to exactly match one of the statutory definitions, citizen had different meanings   
· P can’t invoke diversity jdx because he doesn’t fall into either of the categories that would apply – 1332(a)(1) and 1332 (a)(2)
· Doesn’t fit under (a)(1) because P not citizen of CA
· Doesn’t fit under (a)(2) because P wasn’t French citizen 

CITIZENSHIP REQUIREMENTS FOR PARTNERSHIPS AND CORPORATIONS: 

Partnerships: collection of individuals (must consider citizenship of individual members) 

Corporations: treated as an entity and can have 2 states of citizenship  
1) Principal place of business 
2) state of incorporation 
· “Nerve-center test” for principal place of business 

*Hertz Corp. v. Friend – A corporation’s principal place of business is where the “nerve center” is located. 
· The place where the corporation’s high level officers direct, control, and coordinate the corporation’s activities 

AMOUNT IN CONTROVERSY: 
There is diversity jurisdiction over diverse parties where the matter in controversy exceeds the sum or value of $75,000, exclusive of interests and costs 
(a) the district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds $75,000, exclusive of interests and costs, and is between … (diversity requirements) 
· P’s amount generally accepted unless it appears “to a legal certainty” that the amount cannot be met 
· If a P asks for an injunction instead of money damages, the court attempts to value the injunction

AGGREGATION OF CLAIMS: 
· A single P with 2 or more unrelated claims against a single D may aggregate through supplemental jurisdiction 
· If 2 Ps each have claims against a single D, they may not aggregate if their claims are regarded as ‘separate and distinct.’ 
· Cases with supplemental jurisdiction
· Multiple Ps or multiple Ds with a “common undivided interest” 
· If P’s claim exceeds $75,000, a compulsory counterclaim may be heard regardless of amount. A permissive counterclaim requires an independent jurisdictional basis 

SUPPLEMENTAL JURISDICTION: 
If new parties or claims are added to a controversy that satisfies subject matter jurisdiction, the new parties and claims can be ‘tacked on’ to the core controversy. Allows two related claims into one federal court lawsuit, even if one claim would not have jurisdiction on its own.  
· What happens when one claim in a lawsuit is entitled to be in federal court and its joined in the same lawsuit by another claim that isn't qualified to be in federal court 
· Allows federal courts to take jurisdiction over an entire dispute under specific circumstances 
· Federal question or diversity jdx are preferable to supplemental jdx 
· Supplemental jurisdiction is generally the last kind of jdx looked to by plaintiffs/counsel to get into federal court - 
· Can’t use 1367 to get around the complete diversity requirement 

STATUTORY BASIS: 

28 U.S.C. § 1367
1367(a): claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the Constitution. General rule allowing supplemental jurisdiction over factually related claims, subject to the limitations in b) and c). 

Federal Question cases: court can hear any closely related state law claims 

1367(b): Can’t use 1367 to get around complete diversity requirement  

1367(c): Discretion to decline supplemental jdx in appropriate cases 
		-A federal court may decline to exercise supplemental jdx where: 
			1. state law claims ‘novel’ or ‘complex’ state law issues 
			2. state law issues ‘substantially predominate’ over the federal issues  
			3. district court has dismissed the claims on which its original jurisdiction was based 
			4. In exceptional circumstances, there are other compelling reasons for declining jurisdiction. 

1367(d): tolling provision – "tolls" the statute of limitations while litigating in federal court - 30 day window - should be able to quickly refile in state court if dismissed from federal court 

*United Mine Workers v. Gibbs – same case or controversy/common nucleus of operative facts 
· Constitutionally permissible for federal court to hear entire dispute between the parties that couldn't otherwise be in federal court as long as those claims arise from the same "common nucleus of operative facts." 
· [bookmark: _gjdgxs]Article III gives power to hear all claims that are part of one individual case 
· One claim needs to have jurisdiction to be heard in federal court 

Pendant Claim 
P sues D under Title VII (federal statute) 
P also suing for IIED (state tort law) - arises from same set of circumstances 
-if there's no diversity jdx for IIED, couldn't be in federal court by itself. 
· But if first claim can be in fed court, much more efficient to resolve both claims together 
"pendant claim" jdx 
 
Pendant Party 
-P1 sues D1 under Title VII (fed. Court) 
-P1 sues D2 for IIED 
Supplemental jdx can bring in a pendant party 

*Ameriquest Mortgage – Court allows supplemental jurisdiction because the federal and state claims were explicitly connected 
· P sued mortgage co under Truth in Lending Act claim (TILA) – federal, sued appraiser under state fraud claim 
· Case in controversy - facts for both claims must be "common and operative" 
· Courts consider whether the state claims can be resolved or dismissed without impacting the federal claims
· This court finds that the state claims are explicitly connected to the federal claims 
· Court then considered if it should nonetheless decline supp. Jdx under four factors - but decides it can still proceed with supplemental jdx

*Szendrey Ramos – court refuses supplemental jurisdiction because it is a state law question of first impression 
· Court reaches opposite conclusion and says it will not retain supplemental jdx 
· State claims raised lots of complex and novel issues of Puerto Rican law  

REMOVAL:
Generally, any action brought in state court that the plaintiff could have brought in federal court may be removed by the defendant to federal district court. 
· An out of state D should have the right to get into federal court to ensure fairness 
· idea is NOT to expand subject matter jurisdiction in any way 
· In diversity cases, the action may be removed only if no defendant is a citizen of the state in which the action is pending 
· The rules governing federal question, diversity, and amount in controversy apply 
· A plaintiff may not remove 

28 U.S.C. § 1441 – Grounds for Removal 
1441(a): IF a civil action is brought in a State court AND the action could have originally been filed in federal district court AND no other statute expressly forbids removal (see esp. 1441(b)(2)) THEN defendant may remove (see also 1446(b)(2)) to the US District Court and division where the action is pending.  
· If district courts have original jurisdiction, removable.  
· Goes to district and division where action is pending.
· Federal question removable without regard to citizenship
· Entire case must be removed, not individual claims 

1441(b)(2): Home State Defendant Rule 

1441(c): How to sever and remand claims that don’t have independent subject matter jdx 
· Any claim that has the right to be in federal court and is a related claim and could get in under supplemental jurisdiction can stay in federal court
· any claim that isn't eligible for fed. Court can be severed and remanded to state court 
· Remove entire case and then analyze claim by claim whether each claim can remain in federal court

*Caterpillar Inc. v. Lewis – court affirmed federal judgment despite the fact that diversity did not exist at the time of removal 
· Court of appeals vacates district court judgment on grounds that it should never have been removed b/c wasn't removable. 
· Supreme Court says that although the removal was incorrect, the fact that there was diversity by the time of judgment overcomes the fact that the initial removal was improper. 
· -P tried to argue that that can't be the answer because Ds will do this all the time now. SC says no b/c it was an unusual set of circumstances, won't come up that often, federal subject matter jdx is proper at this point. 
· -finality, efficiency, and economy are most important in this instance so judgment should stand. 
· *by the time there was a judgment, there was in fact subject matter jurisdiction 

28 U.S.C. § 1446 – Procedures for Removal
All the Ds who have been properly joined and served have to join in and consent to removal.
1446(b) & (c): Timing of Removal 

Federal Question: 
· (b)(1):  Within 30 days of receipt of initial pleading; OR
· (b)(3):  Within 30 days of receipt of document making a previously unremovable case removable

Diversity: 
· (b):  Same 30 day periods under (b)(1) and (b)(3), EXCEPT
· (c)(1): removal under (b)(3) cannot be later than one year after commencement of the action (unless π delayed in bad faith)
 
28 U.S.C. § 1447- Procedures for Remand 
1447(c): Timing of Remand Motion 
1. Motion to Remand for Lack of Federal Subject Matter Jurisdiction: At any time (can be challenged at any point in the case)
2. Motion to Remand for Non-Subject Matter Jdx Reasons: technical procedural reasons 
· Within 30 days of removal.
Examples of non-SMJ reasons to remand:
· Not all properly joined & served Δ’s consented to removal
· Δ’s waited too long to remove 
· Removal violated in-state defendant rule

JOINDER OF CLAIMS AND PARTIES: 
· Principal diversity-only situations in which supplemental jurisdiction applies
· Anytime we are adding claims or parties, need to satisfy both the joinder rules and subject matter jurisdiction, specifically supplemental jurisdiction 
· Joinder rules themselves don't create or expand subject matter jurisdiction. 

A. Joinder of Claims: These rules authorize parties, once joined in a lawsuit, to assert additional claims
1. Joinder of Claims by P – Rule 18
2. Joinder of Claims by D – Rule 13
a) Compulsory Counterclaim 
b) Permissive Counterclaim
c) Cross claim 
B. Joinder of Parties: These rules authorize joining additional parties in the lawsuit
1. Joinder of parties by P – Rule 20
2. Joinder of parties by D – Rule 14
3. Compulsory Joinder (don’t need to know for midterm) – Rule 19

1. Do the Rules allow these parties or claims to be joined in a single action?
· Consult relevant rule (usually Rule 13, 14, 18, 19, or 20)
· The answer is usually yes b/c of liberal joinder rules. 

2. Assuming the Rules allow joinder, does the federal court have subject matter jurisdiction over the state claim thus joined?
· Consult relevant statute (usually 28 U.S.C. §1331, §1332, or §1367)
· Remember: Each claim must have a statutory basis for subject matter jurisdiction
· Complete diversity rule looks at all parties to the action, not just parties to a single claim

§1367: For Joinder, supplemental jurisdiction is granted based on four variables: 
1. Relationship between the original claim and the claim to be joined
2. Basis of the original jurisdiction over the case 
3. The identity of the party – P or D – seeking to invoke supplemental jurisdiction
4. The Rule authorizing the joinder of the party or claim over whom supplemental jurisdiction is sought. 

Original Claims – Rule 18
π against Δ
Counterclaim – Rule 13(a), (b)
Δ against existing π 
Crossclaim – Rule 13(g)
Δ against existing Δ
π against existing π
Third-party Claim – Rule 14
Δ or π against newly added Δ or π

RULE 18: JOINDER OF CLAIMS 
A single plaintiff can join any and all claims he has against a single defendant, whether related or unrelated 
· Still need to find supplemental jurisdiction if no original jurisdiction
· Need to have subject matter jurisdiction over each claim a party asserts
· If you don’t assert a closely related claim, you are barred from bringing it later 
· Joinder is never required 

RULE 13: COUNTERCLAIMS AND CROSS-CLAIMS

Counterclaims: Rule 13 (a) and (b) -  A claim by a defendant against a plaintiff 
· Allows opposing parties to assert claims against parties who bring claims against them 
· A counterclaim may be made by any party against an opposing party (including a third-party defendant) 
· P may counter-counterclaim 
· A responding party must plead as a counterclaim any claim which at the time of responding “it has against the opposing party” if that claim:
· “arises out of the transaction or occurrence that is the subject matter of the opposing party's claim”; and
· “does not require adding another party over whom the court cannot acquire jurisdiction.”

· 13(a) – Compulsory 
· Same transaction or occurrence.  
· Don’t have to bring if subject of another action, and must have claim at time original case is filed.
· If D does not assert her compulsory counterclaim, she will lose that claim in any future litigation 
· All compulsory counterclaims will by definition arise from "same case or controversy" - there will definitely be supplemental jurisdiction over compulsory counterclaims so independent subject matter jurisdiction not required 
· 
· 13(b) – Permissive
· Anything that’s not compulsory
· Must independently satisfy the requirements of subject matter jurisdiction 
· No claim is too far removed from the subject of the plaintiff’s claim to be allowed as a counterclaim 

	*Plant v. Blazer - P borrowed money and didn't make payment on the loan 
· P files lawsuit against loan company, TILA - truth in lending act, then the loan company files a counterclaim  
· Is the counterclaim permissive or compulsory? The lender's claim is a state law claim - No federal question jdx and no diversity jdx 
· Court holds that the counterclaim is compulsory because it is the same transaction or occurrence. 
· Court adopts the "logical relation" test - fair statement of what most courts require 

Logical Relation Test: when the counterclaim arises from the same ‘aggregate of operative facts’ 

Cross-Claims: Rule 13(g): allows a party to assert a cross claim in a pending case against a co-party (e.g., a co-P or co-D)
1. Must arise out of the same transaction or occurrence
2. Must ask for actual relief from the co-party 
3. Not compulsory 
4. Within supplemental jurisdiction (don’t need independent jurisdiction) 
· Cross claim must arise from the same transaction or occurrence as the underlying dispute
· Like all claims in federal court, cross claims must have a basis for subject matter jurisdiction
· If no federal question or diversity jurisdiction, there will be supplemental jurisdiction because cross claims by definition must arise out of the same transaction or occurrence as the underlying dispute
· Once a co-party has raised a valid cross claim against another co-party under Rule 13(g), Rule 18 then allows the two co-parties to assert any other claims they have against each other
· Initial claim against a co-party must be asserted by way of a cross-claim rather than a counterclaim 
· Never have to bring one even if it is very closely related - never compulsory 
· May be asserted even if not related to the subject matter of the complaint 

RULE 20: PERMISSIVE JOINDER OF PARTIES
Multiple plaintiffs may voluntarily join together in an action AND join together multiple defendants if they satisfy the following two tests 
(a) Can join parties if they assert any right to relief jointly and severally, or arising out of the same transaction, occurrence, or series of transactions and occurrences, 
(b) AND if any question of law or fact common to all plaintiffs will arise in the action
· Still must be complete diversity 
· Multiple plaintiffs may aggregate their claims if at least one plaintiff meets the amount in controversy 
*Same tests apply to defendants joining together 

*Mosley v. GM - 10 plaintiffs alleging racial discrimination in their employment - range of different discriminatory practices 
· D's argument was that each P was suing for discrimination with a slightly different set of facts 
· Court said no, they really are related - same transaction or occurrence, and they are logically related 
· Arguably a company-wide policy designed to discriminate, that's the same transaction or occurrence

RULE 14: JOINDER OF PARTIES BY DEFENDANT (THIRD-PARTY PRACTICE) 
· Liability of 3rd party D must derive from P’s claim against primary D.  
· Liability between 3rd party D and 3rd party P must arise under applicable law - e.g., tort or contract.
· Not unlimited time to implead – Rule 14(a)(1)
· Gives the defendant a tool to "implead", or bring in, new parties against whom the defendant has claims related to the main action - if the new third-party D's liability derives from the plaintiff's claim against the main defendant  
· Original D1 is saying, if I'm liable, then some of the liability needs to shift to third-party D2 

*Price v. CTB – Impleader – the D asserts that a 3rd party is actually liable for damages 
 
IMPLEADER: 
Tort doctrine of contribution 
Contract doctrine of indemnity 
· Parties can object to motion to implead either on the grounds that impleader doesn’t lie (because the substantive law doesn’t allow for an action for indemnity or contribution under the circumstances) or because allowing impleader will unjustifiably increase delay or expense
· Parties can also object on jurisdictional grounds 

BURDEN SHIFTING / STRATEGY: 
For personal and subject matter jdx, plaintiff holds the cards and makes the decisions. D can respond with a challenge to the assertion of personal or subject matter jdx. 
 
D - Personal Jdx - can argue that there were no minimum contacts, not the right kinds of contacts, improper notice, no consent, etc. 
 
D - Subject Matter jdx - not completely diverse parties, don't meet amount in controversy requirement, not supplemental jdx (not complete) - court can also raise the question of subject matter jdx on its own at any time in the proceedings 
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