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Topic:  Final Outline
I. AGENCY LAW
A. Definition and Creation of the Agency Relationship
i. Agency- agency exists where 1) the principal manifests assent that 2) the agent shall act on P’s behalf and 3) subject to P’s control 4) agent consents to act. 
1. Subject to P’s Control.	 Control means that P has the right to tell Agent what to do. 
a. Rest. 3d. Control is satisfied where the principal initially states what the agent shall and shall not do, in specific or general terms. 
i. Interim Instructions. Additionally, a principal has the right to give interim instructions or directions to the agent once their relationship is established.”
b. Physical Control NOT Req. Does not have to exercise physical control over the actions of the agent so long as the P may direct the result or ultimate objectives of the agent relationship. 
c. Gay Jenson Farms v. Cargill Inc. Ps are farmers who sell grain to W. W borrows money from Cargill. C has first right of refusal. Line of credit keeps growing. C advised W on  day-to-day basis, monthly planning meetings, kept a daily debit position, responded to criticism of W, had a right of agency, and in the final days oversaw the operation of the grain elevator (essentially a lot of control). W was an agent of C. Although some of the factors are found in regular lending in conjunction with the other factors they are dispositive.
2. No Consideration Req. Agent does not need to be compensated for relationship and duties to exist. 
a. [bookmark: _Hlk481228052]Ex. when you ask a friend to return something to the store, that is an agency relationship even if no other consideration was contemplated. 
ii. Express Agency- An agency that occurs when a principal and an agent expressly agree to enter into an agency agreement with each other. [ex. exclusive agency k, power of atty]
1. Express agency contracts can be either oral or written unless the Statute of Frauds stipulates that they must be written.
iii. Implied Agency- There doesn’t have to be specific mention of “agency” or a written agreement for an agency relationship to exist. Intent of the parties and language used are not dispositive. 
1. An agency relationship can be implied from the conduct of the parties.
2. The extent of the agent’s authority is determined from the particular facts and circumstances of the particular situation.
3. Gorton v. Doty. Court finds assent when D let coach borrow car, acting on her behalf where the coach drove the students to the game (implying that she would have driven them herself), control where she limits the driver to the coach (by stating that he must be the one to drive the car), coach consented to act by borrowing the car. [close call]
B. Rights and Duties Between Principal and Agent
i. P’s obligations to A:
1. P has a duty to indemnify A for the terms of any contract between them, 
2. Must reimburse when A makes a payment within the scope of actual authority, or that is beneficial to P unless A acts officiously in making the payment, 
3. Must reimburse when A suffers a loss that fairly should be borne by P in light of their relationship. (Rest. 3d § 8.14)
4. Reasonable compensation for requested services
5. P has a duty to deal with A fairly and in good faith… (Rest. 3d § 8.15)
ii. Agents duties to P: A owes fiduciary duties to P. Essentially 2 categories of duties:
1. Duties of loyalty and care: a) Duty of loyalty; b) Duty not to acquire a material benefit from a T for actions taken on behalf of P or through A’s use of position; c) Duty not to act as adverse party to P; d) Duty to refrain from competing with P during agency relationship; e) duty not to use P’s property for A’s own purposes; f) duty to act in accordance with any contract with P; g) duty of care, competence, diligence; h) duty to act only within scope of actual duty and to obey; i) duty of good conduct
a. Duty of Care: the care normally exercised by an agent. 
i. Special Skills. A’s with special skills are held to the standard of reasonable A’s with that special skill .
ii. Standards for claims.
1. Paid Agents: if an agent is paid then the standard is ordinary care
2. Unpaid Agents: if an agent is unpaid the standard is gross negligence.
2. Duties to Notify/Keep Info Confidential: a) Duty of confidentiality (during and after agency relationship); b) Duty to notify P of info that A knows or has reason to know P would want to know
iii. Principal’s Consent. Conduct by A that would otherwise breach the below-listed duties does not constitute a breach if P consents, provided that A acts in good faith and discloses all material facts in obtaining the consent. (must obtain INFORMED consent BEFORE)
1. duty of loyalty, duty not to acquire material benefit from a T, duty not to act adverse or compete, duty of confidentiality
2. General Automotive Mfg. v. Singer. Singer worked for GM he signed a non-compete and agreed to further the business and devote all of his time to GM. He diverted business he judged GM could not take and took it for his own business. Court says, that is not your decision to make, D is acting in competition with GM. Needed disclosure and informed consent. 
a. Duties Breached: Duty of loyalty and duty to disclose all material facts. 
3. Estate of Eller v. Bartron. E is selling a house, B is the agent for both buyer and seller (dual agency waiver obtained). Lists the house, several months past. B shows how to PO he makes offer for 60k under list price. B is simultaneously retained by PO to resell. B persuades E to take the offer and, the same day the property was relisted, before E consented to the deal, PO enters an agreement with WK to buy the property the same day the purchase it for 40k higher than PO’s purchase price. E finds out months later what B did.
a. Duties Breached. Duty of loyalty and duty to disclose all facts. He put himself in a position adverse to his principal, he should have gotten informed consent first. B should have informed E that buyer intended to flip the house, he is obligated to disclose all the facts that he knew or reasonably should have known would affect Eller’s judgment so she could asses her options. He also entered into a contrary agency K and breached his duty there. The dual agency K only applied to that one transaction not another successive transaction wholly unrelated to that one. 
C. Contract Liability. There are 5 ways a principal can incur contract liability. 
i. Actual Authority. Rest. 2d § 144: a principal “is subject to liability upon contracts made by an agent acting within his authority if made in proper form and with the understanding that the principal is a party”. Actual authority encompasses both what is express and implied . . .
1. Actual Express Authority- Looks at A’s reasonable belief based on P’s express manifestations
a. [bookmark: _Hlk481230816]Ex. P owns an apartment building and has hired A to manage it. P tells A to hire a company to take care of the swimming pool maintenance.  A does it.  
2. Actual Implied Authority- Looks at A’s reasonable belief based on P’s express manifestations, and includes acts necessary or incidental to accomplish P’s objectives, as A reasonably understands (incl. custom or past dealings).  
a. [bookmark: _Hlk481231016]Ex. P owns an apartment building and has hired A to manage it. Without express instructions, Alice hires a janitor to clean the building’s common areas.  
i. she had a reasonable belief based on P’s express manifestation to manage the building and cleaning is necessary part of that as she understood it based off of the custom that the manager takes care of those things.  
b. Mill St. Church of Christ v. Hogan. B was hired by P to paint church, B had worked for church in past, and was always allowed to hire helpers to do the work and specifically S. B asked S to help paint the church. S was injured. Court found B was acting with actual authority. B had a reasonable belief based on P’s express manifestation to paint the church. B couldn’t have done it on his own, hiring another was necessary to accomplish P’s objectives as he reasonably understood it based off of their prior dealings. 
ii. Apparent Authority. Looks at third party’s reasonable belief traceable to P’s manifestations. Manifestations can be express, implied, or by custom.
1. Express Manifestations. Ex. sending a letter to a third party designating an agent
a. Opthomalic Surgeons v. Paychex. C was responsible for sending payroll info to PCX, she was the designated payroll contact. She began embezzling by sending payroll requests in excess of her salary and with more frequency. PCX performed as requested. PCX also sent monthly reports showing all disbursements but C was the only one who looked at them. OS finds out and sues PCX based on breach of k, shouldn’t have made those payments. C had apparent authority, she was put in a position by OS that implied that she had authority to do all things payroll related and they did not have to contact anyone else or deny her payroll requests. PCX’s reliance was reasonable based off of her position. 
2. Implied Manifestations. Ex. P allows A to perform a series of transactions making it seem like have the authority for this one as well. 
3. 
4. Custom. If P puts A in a position that customarily gives A that authority. 
a. Ex. P owns an apartment building and has hired A to manage it. P specifically instructed A not to hire a janitor, but that it is customary for apartment managers to have the power to hire janitors.  P would be bound by the contract because A is cloaked in apparent authority and the janitors relied on that. 
iii. Undisclosed Principal Liability. Where an Agent interacts with a 3d. party who is unaware of the existence of the Principal. 
1. Agent Acting w/ Actual Authority. Rest. 3d § 6.03:  When an A acting with actual authority makes a contract on behalf of an undisclosed P, both P and A are bound. 
2. Agent Acting W/O Actual Authority. An undisclosed principal is liable for its agent’s actions–acting without actual authority – if a 3d. party detrimentally relies on the agent and the principal has notice and does not take reasonable steps to notify the 3d party of the facts
a. An undisclosed principal can’t rely on narrowing an agent’s authority to less than what a third party would reasonably believe the agent to have under the same circumstances if the principal had been disclosed.
i. Watteau v. Fenwick. Humble owns a beer house. He is bought out but he stays on a manager. His name stays on the door, the license is in his name. New owner says you can’t buy anything but bottle beer and water. Humble bought cigars too and did not pay for it. Court holds P liable. The cigar supplier would reasonably believe that the apparent owner of bar has the authority to buy cigars. 
1. Secret limitations where the 3d party doesn’t even know there’s a principal can’t free P of liability. P is in the best position to avoid the loss, P is the party benefiting. 
iv. Ratification. Ratification is the affirmance of a prior act done by another, whereby the act is given effect as if done by an agent acting with actual authority.
1. Who Can Ratify. A person may ratify an act if the actor acted or purported to act as an agent on the person’s behalf.
a. Ex. A didn’t have actual authority only apparent but later P is like yeah actually I know the facts and I do want that. 
2. Ratification can be Express or Implied. Ratification can occur by (a) manifesting assent that the act shall affect the person’s legal relations; or (b) conduct that justifies a reasonable assumption that the person so consents.  (Express / implied)
a. Express: I expressly ratify this action
b. Implied: K formed, P accepts the benefits of the contract. 
3. Requirements. At the time of ratification, the purported P must have knowledge of all material facts (or not unaware of lack of knowledge), and T must not have already withdrawn from the transaction.  Ratification is not effective if there has been a material change in circumstances that would make it inequitable to bind T, unless the T chooses to be bound.
4. Ratification creates the effects of actual authority. Both P and T are bound by the contract and the purported A is discharged.
5. No partial ratification. 
v. Estoppel. usually last hope. Raised where purported agent (doesn’t even have to be a real agent) didn’t have actual or apparent authority, but a court may hold the defendant liable due to some fault.  The defendant is “estopped” from raising the lack of authority defense.
1. Estoppel is a one-way street (equitable doctrine).  Only the defendant is liable (and it is generally for damages rather than making the defendant a party to the contract).  (In other types, subject to some minor exceptions, the contract is binding on and can be enforced by both P and T.)
2. Hoddeson v. Koos Bros. H went to K to buy bedroom furniture with her 4 children and her aunt. She was helped by a man at the store for about an hour. K took her order, he told her the items were not in stock and that it would be shipped to her. She payed cash, and forgot a receipt. Items never arrived and it turned out the salesperson was an imposter. She sued the store, store says that man was not a salesperson of ours there is no record of the sale. 
a. Holding: Alleged P can’t deny agency when reasonable surveillance and supervision would’ve stopped an imposter and T detrimentally relied.
vi. An Agent’s Contract Liability. 
1. Fully disclosed agency w/in scope of authority: When the P is fully disclosed and A is acting within the scope of authority, P is liable to the T.  A is not liable.
a. Exception: If A intends/agrees to be bound to the contract.  (The rules on contract liability are default rules that can be overridden by express or implied agreement between A and T.)
2. Undisclosed (don’t know theres a principal) or Unidentified Principal (don’t know who the principal is): When the P is undisclosed, both the P and A are liable on the contract (unless excluded/otherwise agreed).
a. Almost always the same when the P is unidentified.
3. Agent Exceeding the Scope of Authority: An A who enters into a contract on behalf of another impliedly warrants that he or she has the authority to do so 
a. Exception if A gives notice that no warranty of authority is given, or T knows that A acts without actual authority. 
i. Unless you have this can sue for breach of implied warranty of authority (include damages for loss caused by breach including loss of the benefit expected by the principal unless P ratifies)
4. If the A acted without authority or exceeded the scope of authority, and P did not ratify, A is liable to T for breaching the implied warranty of authority.
5. A may also be liable for fraud if intentionally misrepresented his or her authority.
D. Tort Liability- Tortious actors are ALWAYS liable for their torts. So agents who behave tortuously are always responsible for their torts. PRINCIPALS are liable for the tortious activities of their Agents if there is:
i. Direct Liability:
1. A acts with actual authority to commit tort or P ratifies A’s conduct
2. P is negligent in selecting, supervising, or otherwise controlling A
3. P delegates performance of a duty to use care to protect persons or property and A fails to perform duty (aka “nondelegable duty”)
4. Activity contracted for is inherently dangerous (e.g., demolition, blasting)
ii. Vicarious Liability- principal usually entitled to indemnification where held liable for agent’s actions (agent usually doesn’t have deep enough pockets). Policy justifications based on control (fairness, economic considerations [least cost avoider])
1. Respondeat Superior- A is an employee who commits a tort while acting within the scope of employment [§ 7.07]
a. Is A an employee? 
i. Is this an agency relationship? What is the extent of control?
1. Does P control OR have the right to control the manner and means by which the A performs its duties
2. Don’t have to nec. exert the right, just need to have the right. 
3. A gratuitous (unpaid) A can be an employee
ii. 2ndary Factors: from 2nd rest
1. Extent of control over details of employment
2. A engaged in a distinct occupation/business
3.  Against employment (like an attorney, more likely hired as a consultant)
4. Type of work done typically done under P’s direction or w/o supervision
5. Skill required in A’s occupation
6. Who supplies the tools or other instrumentalities
7. Paid by the job or by the time worked
8. A’s work part of P’s regular business
9. P & A believe they are creating an employment relationship
10. Is the P in/not in business (for profit)
iii. O’Connor v. Uber Tech. Once an employee comes forward with evidence that he provided services for an employer, the employee has established a prima facie case that the relationship was one of employer/employee. The burden then shifts to D to prove that the presumed employment was an independent contractor. Most significant considerations:
1. Right to control work details
a. Right to control does not extend to every possible detail of work. 
b. RELEVANT Q is whether the entity retains all necessary control over the worker’s performance. 
c. Not how much the hirer exercises but rather how much control the hirer has the right  to exercise. 
2. Right to discharge at will
a. Gives a means of controlling A’s activities. 
3. 2ndary factors (Borello factors- same as Rest. 2)
a. Uber argues that since drivers can choose their own hours they are not employees. Court holds that the relevant inquiry is rather that how much control Uber has over its drivers while they are on duty for Uber. 
b. Was A acting in the scope of employment?
i. Is. When performing work assigned by the employer OR engaging in a course of conduct subject to the employer’s control.
ii. Isn’t. when it occurs within an independent course of conduct NOT intended by the employee to serve any purpose of the employer. 
1. Frolic and Detour. Where an employee substlly deviates from/abandons scope of employment 
a. Ex. delivery guy plays hooky and goes to game instead of delivering packages. 
2. Only Detour. Strays slightly from assignment but still engaged in the scope of the employment. 
a. Ex. delivery person taking the longer route or going to the restroom after delivering a package before continuing on. 
3. Clover v. Snowbird Ski Resort. Z works at ski resort, his boss asks him to check on one of the café in the middle of the mountain in the morning. He needs to be back by 3. He skis down to the café and inspects it then goes on 4 more runs, on the way down to his restaurant he hits Clover (P). Snowbird (boss-D) encourages employees to ski to get around and gives them free ski passes.
a. Rule: Employers are held vicariously liable for tortious act of their employees where their acts are so closely connected with what the servant is employed to do, and so fairly and reasonably incidental to it, that they may be regarded as methods even though quite improper ones, of carrying out the objectives of the employment.  Factors:
i. Employees conduct must be of the general kind the employee is employed to perform
ii. The employees conduct must occur substantially within the hours and ordinary spatial boundaries of the employment
iii. The employees conduct must be motivated at least in part, by the purpose of serving the employer’s interest. 
iv. Acts committed for purely personal motivations are not in the scope of employment
2. Intentional Torts: intentional torts do not preclude vicarious liability (just less likely that performed in scope of work). Not really any different rule for intentional torts for vicarious liability. 2 approaches:
a. Motive/purpose test: was employee motivated at least in part by a desire to serve the employer when the conduct that constituted the intentional tort occurred. 
i. Patterson v. Blair. Father son dealership. Plaintiff lies to get car, doesn’t pay what is owed. D tries to repossess car, gets threatened. D sees P driving it. Threatens him with a gun and shoots tires out. Court finds that D was misguided in how he chose to serve the employer but dealership still vicariously liable. [viewed as a debt collector going overboard collecting employer’s debts owed].
b. Foreseeability test: whether the employee’s conduct should fairly have been foreseen from the nature of the employment or whether the risk of such conduct was typical or incidental to the employer’s enterprise. 
3. Apparent Agency: Rest. 3d § 7.08:  “A principal is subject to vicarious liability for a tort committed by an agent in dealing or communicating with a third party on or purportedly on behalf of the principal when actions taken by the agent with apparent authority constitute the tort or enable the agent to conceal its commission.” Requirements for claim:
a. Circumstances which led an injured third party to reasonably believe that an agency or employment relationship existed between the principal or alleged principal and the alleged agent tortfeasor; and
b. Those circumstances existed because of some action or inaction on the part of the principal in creating or failing to dispel that belief
c. Some court req a showing that the third party’s injury arose out of their justifiable reliance that an agency or employee relationship existed. 
d. Ex. I hire a taxi because I recognize the ABC name on it, but I don’t know that the taxi just pays ABC to use their name. 
e. Ex. Going to a hospital expecting that the doctors belong to the hospital, I don’t know which dr.’s are independent contractors. 
E. Terminating the Agency Rel. 
i. Termination of Actual Authority Occurs By:
1. Death of agent or principal (where A or 3rd party has notice)
2. Loss of capacity of Principal  (with notice to A or 3rd party)
3. Expiration of a specified term- if there was one for the agency relationship
4. Agreement of parties:
a. The contract between principal and agent states when it will end or upon the happening of a specified event.
5. By lapse of time:
a. At end of specified time, or if none, then within a reasonable time period
6. Any time by either party after notice:
a. At common law, presumed “at will” relationship so either party may terminate (terminology is a “revocation” by P or “renunciation” by A).  Note this power exists even though the party exercising the power may be in breach of the agency contract, if one.
b. Exception where “power given as security”
7. By change of circumstances that should cause A to realize P would want to terminate authority:
a. E.g., destruction of subject matter of the authority, drastic change in business conditions, change in relevant laws.
b. Ex. hire broker to sell your house but your house burns down. 
8. Fulfillment of the purpose of the agency relationship:
a. i.e., completion of task 
9. By operation of law:
a. Termination occurs automatically; e.g., upon death or loss of capacity of either A or P, such as dissolution of a corporation or insanity of a person.
ii. Termination of Apparent Authority: Termination of ACTUAL authority does not end any apparent authority
1. Apparent authority ends where it is no longer reasonable for third party to believe that A continues to act with actual authority, the test is whether the third party knows or reasonably should have known of the termination of A’s authority. 
2. May need to send notice to third parties
II. GENERAL PARTNERSHIPS- an association of two or more persons to carry on as co-owners as business for profit (would need to do something else to be a different kind of entity)
A. Partnership Formation. Partnerships DO NOT require intent to form a general partnership, a written K, or government action to form. 
i. Distinction from Other Rel. GPs have no state filing req. All entities other than general partnerships have a filing requirement, so if you are doing business together and you haven’t filed something, then by default it is a general partnership. 
ii. RUPA Rules RE Partnership Formation:
1. § 202(c)(1)- sharing property not dispositive of a partnership. 
2. § 202(c)(2)- sharing of gross returns not dispositive of a partnership
a. Ex. sharing of gross return with broker, commission paid to real estate agent is a share of gross return. It’s a compensation, doesn’t mean they are co-owners
3. § 202(c)(3)- if receive a share of the profits of a business raises PRESUMPTION that a general partnership is formed. Also lists exceptions for if profits were received in payment of:
a. Debts, services, rent, annuity (retirement benefits) interest on a loan, sale of the goodwill of a business or other property.  
iii. Court Factors in Making Determination: Court lists several factors that courts additionally use in making the determination [burden is on party alleging the partnership]:
1. Intention of Parties
2. Profit Sharing 
3. Sharing of Losses (Risk)
4. Management (Control)
5. Ownership of Property (Control)
6. Rights of Parties on Termination/Dissolution
7. Conduct/Holding Out to Third Parties
8. Fenwick v. Unemployment Compensation Commission. F owns a business. C is an employee. She asked for a pay raise. F draws up an agreement claiming they are a partnership, indicating the business:
a. Limiting all control to F
b. C keeps her regular duties
c. F is the only one responsible for the liabilities
d. 20-80% split of profits
e. Either party can terminate at will with 10 days notice
9. Court Held no partnership. it looks more like an employment relationship than a general partnership, she maintained the same duties and has no indicia of co-ownership.
iv. Liability is joint and several- each partner is personally liable for business
v. Taxes- partnerships are pass through entities, they pay no federal income tax, instead the partners report profits on personal return. 
vi. Joint Ventures= a joint venture is a business endeavor undertaken by two or more parties, typically with a limited scope and/or for a limited time. 
1. To the extent that the joint venture is an association of two or more persons to carry on as co-owners as business for profit it is a GP. Just calling an association a JV doesn’t make it a GP. 
vii. Partnership by Estoppel. -  RUPA §308. third parties can sometimes hold non-partners liable where a person:
1. By words or conduct:
a. purports to be a partner or consents to being represented by another as a partner, 
b. in a partnership or with one or more persons not partners
2. The purported partner is liable to a person to whom the representation is made
a. If that person relied on that representation
b. Enters in to a transaction with the purported or actual partnership. 
3. Alternative Restatement: The third party plaintiff must establish that:
a. The person sought to be charged as a partner made a representation, either by words or conduct, purporting to be a partner, or consented to being represented by another as a partner; and
b. The third party relied on this representation in entering into a transaction with the actual or purported partnership (= a change of position with consequent injury in reliance on the representation).
4. Representations Made in a Public Manner: 
a. If the representation [either by the purported partner or by a person with the purported partners consent] is made in a public manner
b. The purported partner is liable to a person who relies upon the purported partnership even if the purported partner is not aware of being held out as a partner to the [specific] claimant. 
c. Ex. Sam Slick tells Big Bank that he is a partner with Rick Rich, and Big Bank extends credit to Sam because of Rick’s good reputation and wealth. If Rick knew about Sam’s falsehood to Big Bank but did nothing, then most courts would treat Rick as a partner for purposes of liability for Sam’s dealings with Big Bank; Big Bank could go to purported-partner Rick for money owed.
d. Chavers v. Epsco- Chavers owns a company, CWC, his sons R and M work with him. They claim that they are employees and CWC is a sole proprietorship. CWC declared bankruptcy, P has an outstanding balance of 80K+. P sues CWC, G and sons R and M individually. Court finds partnership liability because sons held themselves out as partners of CWC. Factors:
i. List of credit references provided by CWC lists R and M as partners
1. P relied on these statements to extend credit	(this alone would be damning enough)
ii. Fax cover sheet lists G,R, & M
1. The credit application lists CWC as a partnership
iii. P relied on these statements to extend credit
iv. Checks written from CWC to P have both G and R’s names
1. P relied on these statements to extend credit
v. Business cards list G and R as business owners
1. R and G handed them out, and P was given one. 
vi. Dealership application lists G and R as the business owners, application is signed by R as owner. 
1. Indication that he is holding himself out as partner
B. Fiduciary Duties of Partners. RUPA § 404(a): The only fiduciary duties a partner owes to the partnership and the other partners are the duty of loyalty and the duty of care set forth in subsections (b) and (c).
i. Duty of Loyalty. RUPA § 404(b): A partner’s duty of loyalty to the partnership and the other partners is limited to the following:
1. To account to the partnership and hold as trustee for it any property, profit, or benefit derived from a use by the partner of partnership property, including the appropriation of a partnership opportunity;
a. Cannot take a partnership opportunity for your own.
i. Was it a partnership opportunity? Did it belong to the partnership [same business etc]
ii. If so, did they disclose the material facts and get consent from the other partners in advance?
2. To refrain from dealing with the partnership as or on behalf of a party having an interest adverse to the partnership; and
a. Cannot act adversely to the partnership (breach duty of loyalty).
3. To refrain from competing with the partnership in the conduct of the partnership business before the dissolution of the partnership.
a. Cannot compete with your own partnership while still in existence before its dissolution.
ii. Duty of Care – RUPA § 404(c): A partner’s duty of care to the partnership and the other partners in the conduct and winding up of partnership business is limited to refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law.
iii. Good Faith – RUPA § 404(d): A partner shall discharge the duties to the partnership and the other partners under this Act or under the partnership agreement and exercise any rights consistently with the obligation of good faith and fair dealing.
iv. Information Disclosure – RUPA § 403(c): Each partner and the partnership shall furnish to a partner:
1. Without demand, any information concerning the partnership’s business and affairs reasonably required for the proper exercise of the partner’s rights and duties under the partnership agreement or this Act; and 
2. On demand, any other information concerning the partnership’s business and affairs, except to the extent the demand or the information demanded is unreasonable or otherwise improper under the circumstances.
3. Meehan v. Shaughnessy. Ps were attorneys at D law firm and left. They wanted money they believed was owed to them under partnership agreement. D said Ps violated their fiduciary duty because Ps gave 30-day notice instead of three months, took other attorneys from firm with them and contacted clients. Per the agreement, departing attorneys were entitled to receive their share of capital contribution and net income currently entitled. 
a. Held: Two things Ps did that violated their fiduciary duties – they lied to their partners about intentions to leave (when Ps asked by other partners about whether they were leaving, they either evaded question or flat out denied) and when they contacted clients in letter, what they said didn’t give clients a choice to stay with old firm – should’ve clearly given client the choice as to whether they wanted to stay with firm or leave. Once Ps decided to leave firm, they can prepare to compete without violating fiduciary duty (lease office space, make new letterhead, prepare to contact clients), but they cannot compete; once partners take actions that are construed as actually competing with partners while still at firm is when violate fiduciary duties. 
v. Nonwaivable Provisions – RUPA § 103: (b) The partnership agreement may not:
1. Unreasonably restrict the right of access to books and records under § 403(b);
2. Eliminate the duty of loyalty, but:
a. The partnership agreement may identify specific types of categories of activities that do not violate the duty of loyalty, if not manifestly unreasonable; or
i. I.e. can make clear that certain types of activities or opportunities are not part of the partnership so that a partner can still pursue that activity or opportunity without violating duty of loyalty.
b. All of the partners or a number or percentage specified in the partnership agreement may authorize or ratify, after full disclosure of all material facts, a specific act or transaction that otherwise would violate the duty of loyalty;
3. Unreasonably reduce the duty of care (ex could not say there’s not fiduciary duty among partners);
4. Eliminate obligation of good faith and fair dealing, but the partnership agreement may prescribe the standards by which the performance of the obligation is to be measured, if the standards are not manifestly unreasonable.
C. Rights of Partners in Management (DEFAULT RULES)
i. RUPA § 401(f): Each partner has equal rights in the management and conduct of the partnership business.
1. HYPO: A contributes 70% of the partnership capital, B contributes 20% of the partnership capital, and C contributes 10%. How would you describe the rights of management of A, B, and C? Each has equal management rights. (What are their voting rights? Each would have 1 vote, unless agree otherwise).
ii. RUPA § 401(j): A difference arising as to a matter in ordinary course of business may be decided by a majority of the partners. An act outside the ordinary course of business of a partnership and an amendment to the partnership agreement may be undertaken only with the consent of all of the partners.
D. Partnership Liability
i. In Contract. RUPA § 301(1): Each partner is an agent of the partnership for purpose of its business. A partner’s act for apparently carrying on in ordinary course of partnership business or business of the kind carried on by the partnership binds partnership, unless partner had no authority to act for partnership in particular manner and person with whom partner was dealing knew or had received a notification that partner lacked authority.
1. HYPO: A, B, and C form a partnership to run a pet hospital.  All agree that A shall have the exclusive authority to order supplies, B shall have exclusive authority to handle advertising, and C shall have exclusive authority to hire help. Could the partnership be liable on an advertising contract that A entered into on behalf of the partnership?
a. A would have apparent authority to enter into contract because A is a partner, as long as TP does not have notice of limited partnership authority.
2. National Biscuit v. Stroud: S and F formed a GP to sell groceries. Partnership agreement did not limit either partner’s authority to conduct ordinary business on behalf of partnership. S told NB that he would not be personally liable for any bread sold to partnership. Freeman ordered more bread on behalf of partnership, and NB delivered bread to partnership. S refused to pay for bread and NB sued. Court finds for NB – buying bread is within ordinary course of running a grocery store; S’s restriction on partnership is not sufficient to limit liability because since it was a two-person partnership, need agreement of both partners, a one-person vote is not enough to bind partnership.
a. All partners are agents of the partnership with power to bind partnership. As a partner, Freeman had actual authority to conduct affairs in ordinary course of business. The partnership could have restricted that authority, but not without a majority vote and Stroud did not control a majority.
ii. In Tort. RUPA § 305(a): A partnership is liable for loss or injury caused to a person, or for a penalty incurred, as a result of a wrongful act or omission, or other actionable conduct, of a partner acting in the ordinary course of business of the partnership or with authority of the partnership.
1. I.e. Don’t have to engage in respondeat superior analysis with partnership, just ask whether person was a partner and then whether it was in ordinary course of business or of the type broadly authorized for that type of business. If outside ordinary course of business and not authorized, partnership not liable but partner still is personally liable. 
2. For apparent authority, if it’s something regarding the ordinary course of the partnership business, there’s apparent authority that would bind partnership to liability on that unless partner had no authority to act for the partnership in a particular manner and the person with whom the partner was dealing knew that or received notice of that.
iii. Partner’s Liability – RUPA § 306: Establishes joint and several liability – partner personally liable for all obligations of the partnership.
1. Except as otherwise provided in subsections (b) and (c), all partners are liable jointly and severally for all obligations of the partnership unless otherwise agreed by the claimant or provided by law.
a. Summer v. Dooley. S and D were co-partners. Both partners operated business. Partners agreed that when one partner was unable to work, he could hire a replacement at his own expense. S asked D if he would agree to hire an additional employee. D refused, but S hired the worker anyway and paid him out of his own pocket. D would not agree to pay new employee out of partnership funds. S sued D, seeking reimbursement for expenses incurred in hiring new employee. Held: D wins. S was not entitled to recover that third worker’s wages from the partnership. Cannot unilaterally change the status quo, need a majority vote.
2. A person admitted as a partner into an existing partnership is not personally liable for any partnership obligation incurred before the person’s admission as a partner.
3. An obligation of a partnership incurred while the partnership is a limited liability partnership (LLP), whether arising in contract, tort, or otherwise, is solely the obligation of the partnership.
iv. Exhaustion Rule. RUPA § 307: Requires a judgment creditor seek to recover from partnership assets before proceeding against an individual partner’s assets.
E. Financial Aspects of Partnerships
i. Sharing of Profits and Losses
1. RUPA 401(a). Each partner has an account that is a running balance reflecting: 
a. their contributions (money plus the value of any other property), 
b. their share of profits, 
c. any distributions (taking a “draw”), and 
d. their share of losses.
2. Capital Contributions. As a matter of default, initial capital contributions ARE NOT required from partners.
a. Some or all partners may contribute only services.
i. Vocab: a “service partnership” or “K-and-L partnership” = where one partner provides all the capital and another provides all the labor.
ii. DEFAULT. No compensation for services.
b. The basic default rule is the same under UPA and RUPA – each partner is credited with an amount equal to the money plus the value of any other property contributed in order to be a partner or in the person’s capacity as a partner [at the time donated, doesn’t matter if property becomes more or less valuable with time]. The contributed capital itself belongs to the partnership and can be any property (real, intangible, etc.).  
3. Profits and Losses: By default, a partner “is entitled to an equal share of the partnership profits and is chargeable with a share of the partnership losses in proportion to the partner’s share of the profits.”  RUPA § 401(b) (1997 version; 2013 uses the term “distributions”).
a. Doesn’t make a difference if the partners contributed unequal amounts of capital/labor
b. MINORITY RULE. Where a party contributes only services, AND gets no compensation AND makes no capital contributions, they are not required to pay to the $ losses to the other partner who has made capital contributions. 
i. Where there is a loss each loses its own capital one loses money the other loses labor so they each lose equally. 
4. Distributions. The statute is silent on when profits are distributed.  A well-drafted partnership agreement will address this. If not then can decide by majority vote.
5. Settlement of Accounts and Contributions in Winding Up. RUPA 806. 
a. 1ST payoff creditors. A partnership must apply its assets to discharge the obligations of creditors (including partners who are creditors).
b. 2nd pay distributions. If there is any surplus, that is divided among the partners in accordance with their right to distributions.
c. Payoff shortfalls. A partner shall contribute to the partnership an amount equal to any excess of the charges over the credits in the partner’s account… 
d. Someone doesn’t pay. If a partner fails to contribute the full amount required, all of the other partners shall contribute, in the proportions in which those partners share partnership losses, the additional amount necessary to satisfy the partnership obligations for which they are personally liable. 
i. A partner or partner's legal representative may recover from the other partners any contributions the partner makes to the extent the amount contributed exceeds that partner's share of the partnership obligations for which the partner is personally liable. 
ii. Partnership Property
1. RUPA § 401(i):  “A partner may use or possess partnership property only on behalf of the partnership.”
2. RUPA § 501:  “A partner is not a co owner of partnership property and has no interest in partnership property which can be transferred, either voluntarily or involuntarily.”
3. Factors for determining if property belongs to indv or partnership. RUPA 203/204: 
a. Property acquired by a partnership is property of the partnership and not of the partners individually.
b. Partnership property also includes property that is either:
i. Acquired in the name of the partnership.  
ii. Acquired by one or more partners with a document transferring title that indicates the partner was acting in his capacity as a partner.
c. Property purchased with partnership funds is presumed to be partnership property.
4. Rules on Partnership Property. 
a. RUPA § 401(i):  “A partner may use or possess partnership property only on behalf of the partnership.”
b. RUPA § 501:  “A partner is not a co owner of partnership property and has no interest in partnership property which can be transferred, either voluntarily or involuntarily.”
i. Can’t use it for personal use, belongs to the partnership and partners are NOT co-owners. 
c. RUPA § 502:  “A transferable interest is personal property.”
d. Transferrable interest is only the right to receive profits. Don’t directly own any property, only own the share to a right to distributions. 
i. Can transfer that to others and creditors can put a lien on it b/c it is your personal property. 
e. RUPA § 503. 
i. A transfer does not by itself cause a person’s dissociation or dissolution of the partnership business.
ii. A transfer does not entitle the transferee to participate in the management or conduct of the partnership.
iii. A transferee has the right to:
1. receive, in accordance with the transfer, distributions to which the transferor would otherwise be entitled; and
2. seek under § 801(5) a judicial determination that it is equitable to wind up the partnership business. 
iv. All the transferee gets is a right to profits if there are profits, but DOES NOT become a partner or have other partner rights.
f.  RUPA § 401(b): “A partnership shall reimburse a partner for any payment made by the partner in the course of the partner’s activities on behalf of the partnership…”
g. RUPA § 401(c): “A partnership shall indemnify and hold harmless a person with respect to any claim or demand against the person and any debt, obligation, or other liability incurred by the person by reason of the person’s former or present capacity as a partner, if the claim, demand, debt, obligation does not arise from the person’s breach [of this section, § 407 on improper distributions, or § 409 on standards of conduct for partners].”
h. RUPA § 401(g):  A partner can make a loan to the partnership, “which accrues interest from the date of the payment or advance.”
5. Wyatt v. Byrd. P and D have a shared bank account. They started a remodeling business, profits are deposited into the account. Business ends. D buys a house using some profits from the remodeling business to pay. D pays mortgage payments out of own money. Court finds there was a partnership and the property is only partnership property to the extent that the business profits were used to pay for the property.
a. Doesn’t have to be acquired by partnership, so even though acquired by D as himself he used partnership so it is assumed that the partnership acquired an interest in it. 
b. Doesn’t matter that the partnership is no longer on going, the assets of the partnership still belong to the partnership even though the business is no longer ongoing. 
F. Partnership Dissociation and Dissolution
i. Partnership Dissociation- partnerships are entities on their own NOT just an aggregate of partners. So a partner can leave without necessarily forcing the partnership to fall apart.  
1. Dissociation is a change in the relationship of the partners caused by any partner ceasing to be associated in the carrying on of the business.
2. Dissociation does not necessarily cause a dissolution and winding up of the partnership business.
3. A partner is dissociated from the partnership upon … RUPA § 601. See page 148 of supplement. 
4. Term partnerships- k to have partnership go on for a specific term, or until a specific event/task
5. At will partnerships- DEFAULT rule, no k for specific term or event. Can end partnership at will with express notice. 
ii. Consequences of Dissociation: 
1. Right to management ceases; duties of care and loyalty generally also terminated, except for matters arising before dissociation.  RUPA § 603(b).
2. Purchase of dissociated partner’s interest.  RUPA § 701.
3. Indemnification of dissociated partner.  RUPA § 701(d).
4. Dissociated partner’s power to bind partnership.  RUPA §§ 702, 704.
5. Dissociated partner’s liability to other parties.  RUPA § 703.
6. If the event is listed in RUPA § 801, then dissolution is triggered.
a. Ex. Partnership is at will, and partner gives express notice of will to withdraw. No cause required. Can only rescind dissolution if ALL partners INCLUDING dissociated partner agree to allow business to continue. 
b. If the event is not listed in RUPA § 801, then a buyout will occur pursuant to RUPA § 701 and the partnership business continues.
7. Liability is ongoing. Note under 704 can file a statement of dissociation, that cuts the liability from 2 year period to 90 days after filing. 
iii. Wrongful Dissociation. RUPA 602. A partner will be deemed to have wrongfully dissociated if:  a) the dissociation is in breach of an express term of the partnership agreement; or b) the partnership is for a definite term or particular undertaking and the partner withdraws, is expelled, or becomes bankrupt before the end of the term or completion of the undertaking (with limited exception).
1. A partner who wrongfully dissociates is liable to the partnership for any damages caused by the dissociation, § 701(c), and is not entitled to payment of the buyout price until the expiration of the term unless the person establishes to a court that earlier payment will not cause undue hardship to the business of the partnership, § 701(h).
2. CAN wrongfully dissociate, but damages from wrongful dissociation are taken out of the buyout amount
a. AND buyout amount is not paid until term they were supposed to wait till comes UNLESS they can prove in court that paying out before anticipated will not cause partnership undue hardship. 
b. Use the higher value of either the liquidation value or the value based on the sale of the entire business as a going concern w/o the person. 
c. Interest due between when payment is due and when payment is received
iv. Dissolution/Winding Up/Termination. 
1. A partnership is dissolved and its business must be wound up when any of the following occurs… RUPA § 801.
2. A partner’s power to bind the partnership after dissolution.  RUPA § 804.
3. Dissolution causes the partnership to “wind up,” § 802, absent an agreement to continue (e.g., buy-out and continuation agreements), or by unanimous vote or consent (including any dissociating partner other than a wrongfully dissolving partner).  RUPA § 802(b) (1997 version) cf. § 803 (2013 version).
4. “Winding up” = Shutting down the business by selling off the assets (either as separate assets or of the business as a going concern), paying the partnership liabilities, settling partner accounts. Authority of partners to act on behalf of partnership terminated except in connection with winding up of partnership business. 
5. Once winding up is finished then the partnership is “terminated”; no filing or magic words required.  RUPA § 802(a) (1997 version).
v. Rescinding Dissolution. RUPA 803. 
1. Need affirmative vote/consent of each partner INCLUDING PARTY DISSOCIATING CAUSING THE DISSOLUTION unless they are wrongfully dissociating. So get the person who is leaving to decide that the partnership can continue without them. 
G. Other Partnership Forms- All business associations that come with some sort of limited liability require a filing with the state. 
i. LP- LIMITED PARTNERSHIPS: A type of partnership with 2 types of partners:
1. General partners:  General partners manage the business and have the power to bind the partnership.  They are personally (and jointly and severally) liable for the partnership debts. 
2. Limited partners:  Silent/passive partners without management rights. 
a. Not personally liable unless they participate in management or control of the LP (old “control rule”- Cal.); If you act like a manager with control you can get treated like a manager. 
b. current uniform act has modified to not personally liable except in extraordinary circumstances.CA has adopted revised act BUT KEPT THEIR OLD CONTROL RULE. 
3. Requirements:	
a. The partnership must have at least one general partner and one limited partner.  The partnership name must have a signifier – i.e., “LP”
b. Default rule is that partners in a LP share profits and losses in proportion to their respective capital contributions.
c. DIFFERENT FROM GPS, share is proportional to capital contributions. 
i. Filing requirement: Requires a formal filing (a “certificate of limited partnership”) to create a LP; each state has a LP statute.
ii. Most states either have some version of RULPA or ULPA (2008) (aka Re-RULPA)
iii. Gives notice that some partners don’t carry liability. 
4. Venture capital situations use LPs. Usually private equity as well. Manager and passive investor structure. Fund organized as a LP and then the general partner invest money in portfolio start-up companies. 
ii. LLP-- limited liability form of GP.
1. LLP’s are GP’s who have MADE AN ELECTION to be treated as a limited liability partnership and file a form with the secretary of state
2. Filing requirement is distinct from LLC, must use right form. 
3. In CA there is a limit on what kinds of business can organize as a corporation of LLC so that’s why there are so many LLP’s in CA. 
4. The partnership name must have a signifier – i.e., “LLP”
5. The effect is to shield partners from personal liability for the partnership debts.  A partner remains personally liable for her own wrongful acts. 
a. Ex. LLP law firm. 1 atty commits malpractice. Atty who committed malpractice is liable. Partnership is liable. OTHER ATTY/PARTNERS NOT LIABLE. 
iii. LLLP- the limited liability form of the limited partnership (the GPs get limited liability). So have an LP and then make the GP have limited liability too. 
1. Forming a LLLP requires filing a form with the secretary of state.
2. The partnership name must have a signifier – i.e., “LLLP”
3. California law does not allow for a LLLP to be formed in California.  A LLLP that is formed under the laws of another state must register with the California Secretary of State prior to conducting business in the state.
III. CORPORATIONS
A. General Background
i. Vocab
1. Corporation. Definition. A “legal person”—a legal construct to pool money and labor—typically possessing the following attributes:
a. Separate entity- Can k in its own name, separate and distinct from shareholders
b. Perpetual existence- Never ends/dies
c. Limited liability- Shareholders are not liable for the debts of the corporation, they are only liable to the extent that they invest (can only lose their investment)
d. Centralized management- Board of directors who have all power. Different from a partnership where all partners have power to control
e. Divisible ownership (shares of stock)- Ownership is divisible and transferrable
f. Transferable shares and debt obligations (unless limitations imposed)- A person who owns a share can transfer it and all its rights. 
i. Different from partnerships where only thing transferable is the transferrable interest in profits distributions
2. Stockholders- the equity investors in a corporation. Their ownership rights are reflected in the stock of the corp. 
a. They elect the board of directors.
b.  They cannot act on behalf of the corporation. 
3. Board of Directors—the board of directors direct the affairs of the corporation
a. Authority to Act and Bind Corporation. The authority to act for and to bind originates in the board as a collective body
i. The board takes action on behalf of the corporation either at a meeting at which a quorum is present or by written consent. 
ii. Quorum- the minimum amoun to fo members present required to make a decision. 
1. DGCL §141(b)- a majority of the total number of director is a quorum unless the COI or bylaws require a greater number. 
a. Lower Boundary. Unless the COI provides otherwise the bylaws may provide that a number less than the majority shall constitute a quorum, BUT IN NO CASE SHALL IT BE LESS THAN 1/3 THE TOTAL # OF DIRECTORS. 
2. “The vote of the majority of the directors present at a meeting which a quorum is present shall be the act of the board of directors…”
iii. By Written Consent- Action by written consent (DGCL § 141(f)): Authorizes a board to act without a meeting by means of written consent, but it requires unanimity.
b. Directors as Individuals are NOT Agents. The board as a whole is the agent, but not the individual directors
c. Directors have Fiduciary Duties. Both to the corporation and the shareholders. 
4. Officers- Officers handle the day-to-day management of the corporation and are under the direction of the board. 
a. The officers are appointed by the board of directors. E.g., CEO, CFO, etc. 
b. They are the agents off the corporation
5. Corporate Documents:
a. Certificate of Incorporation [Delaware]/ Articles of Incorporation [California]/ Charter [colloquial]. Filed with the state in order to incorporate, must meet statutory requirements such as: corporate name, agent for service, number of authorized shares, etc. 
i. Purpose Clause- a statement in the charter describing the business the corporation is to conduct.
b. Bylaw- Not filed with the state. They set out the governing details of the corporation. Such as rules for:
i. Electing directors
ii. Filling director vacancies
iii. Notice period
iv. Details for calling and holding meetings of shareholders and directors, etc.
6. Corporate Powers- the methods the corporation may use to achieve its purpose (ex. power to contract, power to borrow money)
ii. Organizational Choices-
1. Public Corporations- Large firms with stock traded on public stock markets.  A lot of federal security laws.  
2. Private Corporations- “closely held corporations”
a. Not subject to public reporting requirements under federal securities laws
b. Have a smaller number of shareholders who hold stock that is not publicly traded (less liquid, may be subject to SH k’s that limit its transferability. 
3. S-Corps- corporation with the pass through taxation benefits of a partnership. Cannot have more than 100 shareholders.
iii. Internal Affairs Doctrine- Once a firm is incorporated in a particular state, it is the law of that state that controls as to the corporations internal affairs and matters covered in the corporations code. By choosing the place of incorporation, you are choosing the law of that state to apply to issues within the corporation. 
1. Exception- CA Corp. Code §2115. Long-arm statute- with the exception of publicly traded corporations, it makes “foreign (non-CA)” corporations with more than half of their taxable income, property, payroll, and outstanding voting shares within CA subject to certain provisions of the CA Corp. Code.   
a. This is controversial and has been the subject of recent debate (Delaware courts have ruled it unconstitutional and there was a CA legislative attempt to get rid of it).
iv. Incorporation Process
1. Select state of incorporation.
2. Reserve the desired corporate name by application to the secretary of state or other designated state office.
3. Arrange for a registered office and registered agent.
4. Draft, execute, and file the certificate of incorporation (aka “charter,” “articles of incorporation”) with the relevant state agency, according to the requirements of state law (e.g., DGCL § 102). 
a. Note:  The role of incorporators can be purely mechanical.  They sign the certificate and arrange for the filing. If the certificate does not name directors, the incorporators select them at the first organizational meeting (to serve until first shareholder meeting). After incorporation, the incorporators can fade away and do not need any continuing interest or role.
b. Filing the certificate is a straightforward task. The DGCL requires state officials to accept certificates for filing if they meet the specifications.  DGCL § 103(c).  Certain filing or organization fees and any franchise tax must be paid.
5. Properly filing the certificate brings the corporation into existence.  (DGCL § 106)  Next step is to have an organizational meeting of the incorporators or of the subscribers for shares to elect the directors, if not named in the certificate.  (DGCL § 108)  Also:
a. Appoint officers
b. Adopt bylaws (DGCL § 109)
c. Adopt pre-incorporation promoters’ contracts
d. Authorize issuance of shares, stock certificates, corporate seal, corporate account, etc. (use a checklist to be meticulous)
6. Prepare board meeting minutes, open corporate books and records, issue shares, qualify to do business in states where business will be conducted, obtain any needed permits, taxpayer ID numbers, etc.
7. Plan for shareholder meeting as required
v. Ultra Vires Doctrine- corporations are limited to the powers enumerated in the purpose clause of its charter. If a corporation engages in conduct that was not authorized by its express or implied powers, the conduct is “ultra vires” and void. 
1. Either party to the contract can disaffirm a contract that goes beyond the corporations limited purpose. 
2. Workaround. Have a broad purpose statement, “any lawful purpose”
3. Modern Enforcement- enforcement only occurs where the certificate of incorporation states a limitation. There are 3 exclusive means of enforcement (DGCL §124):
a. In a proceeding in a proceeding by a stockholder against the corporation to enjoin a proposed ultra vires act; 
b. in a corporate suit against directors and officers for taking unauthorized action (the directors and officers can be enjoined or held personally liable for damages); 
c. the state attorney general can seek involuntary judicial dissolution if the corporation has engaged in unauthorized transactions. Very rare, for super bad actors
4. Equitable Remedy. The ultra vires act will be enjoined only if equitable to do so. Generally, mean that an act involving an innocent party (one who did not know the action as ultra vires) will not be enjoined. Use of this doctrine is very rare. 
vi. Promoter Liability- a “person, who acting alone or [with others], directly or indirectly takes initiative in founding and organizing the business or enterprise of an issuer.” (E.g., identify and solicit investors, arrange for space/facilities, hire employees for the entity, enter into contracts.)
1. Pre-incorporation liability- Promoters are liable for contracts entered into on behalf of a future corporation, absent a contrary intent. Contrary intent generally requires showing more than just signing “for a corporation to be formed.”  
a. Evidence of the parties’ intentions must be found in the contract or in the surrounding circumstances—for example, that the parties intended the promoter to be a non-recourse agent, a “best efforts” agent, or as an interim contracting party only until incorporation and the corporation adopts the contract and substitutes in the promoter’s place.
i. Or a future novation- the substitution of the corporation into the place and the release of the promotor of liability and the corporation takes it’s place
2. Post-incorporation liability- The promoter remains liable unless the 1) the corporation is formed; 2) the corporation adopted the pre-incorporation contract; and 3) the parties agreed to release the promoter from liability (either in the initial contract or through subsequent novation). 
a. Corporation is liable on the contract only if the corp. adopts it. Can be express (e.g. a formal board resolution) or implied (e.g. if the directors or officers knew of and acquiesced to the contract.)
b. Possible for both the corporation and the promoter to be liable on the contract. 
i. Moneywatch v. Wilbers. W is in a lease agreement with M. Lease lists W dba Corp. W gave personal finances and business plan to get lease. Within 1 month created corp. M agrees to substitute name on lease to other corp but did not get a release of personal liability. Other corp defaults, M then sues W to hold personally liable for the lease. W is personally liable, M never intended to release W of personal obligation and never agreed to a release. Their Agreement to substitute on the lease, only made it clear that they were substituting the corporation names for each other, not that they were taking W off. Communication were sent to W’s personal address. Cashing the checks was not intent of M to release W of liability on the lease
3. Fiduciary Duties: Promoters have fiduciary duties to the  entity, the other promoters, and investors:
a. Promoters must deal with the entity in good faith.  This requires promoters to act fairly in transactions they enter into with the corporation.
b. Promoters must disclose relevant information, like opportunities and conflicts vis-a-vis the entity, to other relevant parties.  (e.g., no secret profits)
vii. Defective Formation
1. De facto Corporations- corporation not properly formed. Requirements:
a. Good faith attempt at incorporation; and
i. Can you still hold the people behind the corporation liable as if they didn’t form the corporation [perhaps don’t get that limited liability]
ii. Ex. atty forgets to file something. Court’s saying: Can’t quibble over formation defects when it would be contrary to expectations and the bargained for k 
b. Good faith use of corporate form, such as an act carried out in the corporate name.
2. Corporation by Estoppel. Parties have dealt with each other as if the business were a corporation. The equitable doctrine applies where the court determines it would be unjust for a party to deny corporate existence or limited liability. 
a. Can be applied to an outsider seeking to avoid liability on a contract or a corporation trying to avoid liability to a corporation. 
b. Unlike de facto corporations, DOES NOT require a good faith attempt at incorporation.
c. Southern Gulf Marine v. Camcraft. P wants to get out of the contract with D. D had signed as a corp not yet formed said to be formed in TX. D later formed the corp in the Camen Islands. P wants to get out of the K because of this. Court says nope, can’t get out of the K unless their substantial rights were affected by issue. It didn’t effect what was being contracted for. Can’t avoid liability on K with D because of a technicality that does not harm you. Did not affect P’s rights in any way where D was actually incorporated. 
viii. Capital Structure
1. Capital-  Corps. raise money (“capital”) to fund their business by issuing debt and equity securities (the “capital formation” process). These securities are long-term contingent claims on the corporation’s assets and future earnings, issued pursuant to formal contractual instruments.
2. Retained Earnings: Corporations with existing operations often fund their business “retained earnings” (which just means income retained by the corporation instead of distributed as dividends).
3. Debt and Equity: Corporations have a “capital structure,” consisting of 2 basic types of securities:
a. Debt- 3 basic forms: Bonds, debentures, and notes. Holders of debt securities are creditors of the corporation. At liquidation they get paid before the stockholders. 
i. Directors and officers normally owe no fiduciary duties to debt security holders
b. Equity- a corporation issues equity in the form of shares of stock. 
i. Residual claims- equity security holders have a residual claim to whatever funds are left over at liquidation after all other claims of the corporation have been satisfied. Risky because there may be nothing left at that point. 
ii. Stocks: Many corps divide equitable securities into multiple classes of stock. THEY MUST BE authorized and set forth in the COI. DGCL §102(4). Most Basic forms:
1. Common stock. Default- Corp. shares are common stock by default. Get equal voting rights per share and equal rights per share to residual claims of the corporation. Voting rights can be varied in the COI. All corps have common shares. 
2. Preferred stock. Not all corps issue. Coe with certain contractual preferences such as senior economic rights, dividend preferences, liquidation rights, etc.  (Hybrid in this way between having some features of common stock and debt.) Deemed to have voting rights equal to the common shares unless COI provides otherwise- voting rights can be varied. 
a. Essentially contractual in nature.  Rights must be stated in the COI or established through a board resolution adopted pursuant to an explicit grant of authority in the COI (DGCL §§ 102(a)(4), 151(a)).
3. Equity-Linked Investors, L.P. v. Adams. Tension between CS and PS holders. PS get paid from liquidation before CS. Corp doesn’t have enough to pay even PS back in full. CS holders want company to continue and potentially become profitable where the PS want to cut their losses, liquidate and take what’s left. Board decides to take a last minute loan [ only 1 weeks operational funds left at this point]. Board did not breach duty when accepting the loan. Preferences are contractual and must be given weight, but unless the corp is actually insolvent, the interest of the CS are what is given weight in deciding, fiduciary duty is to them. Corp. did not get liquidated so preference in K doesn’t even apply.
4. Issuing Stock. To validly issue shares, the board must authorize the issuance of shares and the corporation must receive appropriate consideration.  DGCL § 152.
a. The corporation, acting through its board, must approve the particular transaction in which the shares are sold.  DGCL § 161.
b. The appropriate number of shares must be authorized in the COI.
c. The directors determine the price or consideration for newly issued shares.  Their judgment that it is adequate is considered conclusive, in the absence of fraud.  DGCL § 152.
5. Subscription Agreement- An offer to purchase shares from a corporation.  Subscriptions can be made to existing corporations or corporations to be formed. A subscription does not become a contract until accepted by the corporation.  
6. Par Value- a a minimum issue price per share for the stock. A floor that the company can issue the stock at, can charge more but not less.  Many states including Delaware don’t require.
7. Authorized stock/shares:  The maximum number of shares that a corporation is legally permitted to issue, as specified in the COI.
8. Outstanding stock/shares:  shares are outstanding when they have been validly authorized, issued, and are held by someone or some entity other than the corporation itself (aka, “issued stock/shares”). These are entitle to vote and receive dividends DGCL §§ 160(c), 170.
9. Treasury stock/shares:  stock that has been repurchased by the corporation.  
10. Options. An option is the right to buy or sell something in the future. They are contingent claims:  gives the holder the contractual right to buy or sell, but not a contractual obligation.
a. Call Option= the right to buy shares (typically by a certain date at a certain price).
b. “Put option” = the right to sell shares (typically by a certain date at a certain price).
c. Stock Options: A type of call option – giving the holder the right, but not the obligation, to buy shares of a company. Often issued as part of an incentive compensation package. Often subject to a “vesting period” in which a certain portion of the stock options vest over time, giving the holder the right then to purchase a certain number of shares at the “strike price”/ “exercise price” before the expiration date.
11. Dividends- A dividend is a distribution of cash, stock, or property by the corporation to a class of its shareholders, decided upon by the board of directors.
a. The board of directors “may” authorize the corporation to pay dividends [discretionary].  DGCL § 170(a). SH have no right to compel corp. to declare a dividend so long as board’s decision is good faith. 
12. Stock Split. A stock split is a division of the outstanding shares into more shares. Ex. two for one, meaning have two stock were they once had one. 
a. Reverse stock split- decreases the amount of stock outstanding. 
13.  Stock Repurchases [buybacks]. Corps do this to change capital structure (ratio of debt to equity). Fxnal equivalent of a dividend but is untaxed. Can also terminate a SH interest if you don’t want them around. 
a. Repurchased stock- treasury stock- authorized, issued, but not outstanding stock that can be re-issued by default rule
ix. Limited Liability- Default rule, corporations have limited liability, which means that shareholders are not personally liable for corporate debts or torts.  Shareholder losses are limited to the amount invested in the firm.
1. Limited Liability for Directors- DGCL §102(b)(7) allows a corporation to include a provision in its certificate limiting the personal liability FOR MONETARY DAMAGES ONLY [can still seek injunctive relief] of directors for certain types of breaches of fiduciary duty.  CANNOT WAIVE LIABILITY FOR DUTY OF LOYALTY ISSUES, LACK OF GOOD FAITH, OR TRANSACTIONS WHERE THEY HAVE RECEIVED AN IMPROPER BENEFIT)
2. Piercing the Corporate Veil. Exception to limited liability. It is an equitable doctrine created by the courts to prevent fraud and achieve justice. 
a. No Consensus. State vary in their PCV tests, no single test, very fact specific inquiry. 
b. Almost always involve closely-held corporations. 
i. Exception is Enterprise Liability. Basically same 2 part test as PCV. PCV claim could arise where there is a parent-subsidiary situation or where there is a corporate group with a parent and multiple subsidiaries that are affiliates of each other (i.e. vertical or horizontal piercing).
1. Gardemal v. Westin Hotel Co. P sued Westin Mexico and Westin for the wrongful death of her husband. Sues in Tx. Westin Mexico gets dismissed because no jurisdiction so only way to sue is to sue Westin parent company. P failed to meet first prong, unity of ownership. There was no evidence that they dominated or that the subsidiary surrendered its corporate identity. Subsidiary had its own staff, insurance, assets, bank account, it was its own business. The only things they had the same were the common things in a corporate parent relationship [some same board members, owned stock, operations manuals] 
2. OTR Assoc. v. IBC Services. Created a subsidiary just to hold the lease. There was no separate business of the subsidiary other than being a counter party to the lease. Courts will not allow corporation to create a different corporation just to isolate their OWN liabilities. Also deceitful conduct because P though they were dealing with D no the subsidiary.
c. Requirements:
i. Corporation is an Alter Ego. Unity of interest and ownership/ control or domination
1. Frequently discussed factors or considerations:
a. Failure to observe corporate formalities. Do they hold the meetings? Record the minutes?
b. Comingling business and personal funds or assets. Separate bank accounts? Intermingling of funds?
c. Undercapitalization of the business. Was enough capital put into the corporation to pay out the debts/obligations you would expect them to incur?
i. Must be deliberate. Sometimes it is hard to distinguish between unexpected worse losses and a deliberate choice
ii. Insurance can sometime factor in on the side of not deliberate undercapitalization.
iii. Radazewski v. Telecom Corp. P was hit by a truck that was driven by Contrux employee. P sues the parent company (D) of Contrux. P sues D because all C had was an insurance policy that is now insolvent and couldn’t pay out on the policy. If the insurance was not insolvent they could have fully compensated P. C has no other assets. P sues D because otherwise would not be compensated for injury. Court held that the second prong requiring avoidance of fraud or injustice is not met, the undercapitalization is not the issue, the insurance counts towards whether or not you are undercapitalized, there is no evidence that C knew that they were going to become insolvent. 
iv. Freeman v. Complex Computing Co. D made software with C, but not allowed to use in a corp he is a not a member of. Has his friend start C3, friend is only SH, D has the option to purchase all shares for 2k. D is the sole signor for C3’s bank account. C3 enters into a K with P. P sues C3 because C3 terminated him to combat the termination fee they felt was too generous. C3 then makes a deal with T and signs over all contracts except P’s and then drains all the money out of C3, leaving C3 with no assets to meet P’s suit. Court finds unity of ownership/control and dominion in that C3 1) had no board meeting 2) D is personally liable to indemnify C3’s sole shareholder and director against any liability arising from his duties as C3, 3) No shareholder received dividends, 4) D put C3 on his resume as the principle owner and manager, 5) D used C3 funds for personal matters, 6) D was the sole signatory of C3s account, 7) D used C3 to sell his products and powers, 8) D received the vast majority of revenues, 9) C3’s business was wholly performed by D for all aspects. Also found wrongful conduct [fraud]. 
ii. Refusing to allow PCV would sanction fraud OR promote injustice. 
1. Deceit or other wrongdoing, some element of unfairness or wrong beyond a creditor’s inability to collect. Unsatisfied judgements on their own are not enough, need some sort of deceit or wrongdoing. Sometimes fraud/quasi-fraud or unjust enrichment suffices. 
2. Some courts expressly state the separate prong with sanctioning fraud or promoting injustice; sometimes the analysis ends up being very similar anyway and effectively collapses into analysis of the unity factors or a holistic appraisal.
iii. SOME COURTS. Also require that the control or wrongdoing proximately caused the injury or loss to plaintiffs. 
d. California Test. To invoke alter ego, two conditions must be met:
i. There must be such a unity of interest and ownership between the corporation and its equitable owner that the separate personalities of the corporation and the shareholder do not in reality exist; and 
ii. there must be an inequitable result if the acts in question are treated as those of the corporation alone.
B. The Role of Directors and Officers. Directors are fiduciaries that shall act in good faith and with conduct reasonably believed to be in the best interests of the corporation. They owe a duty of care (DOC) and a duty of loyalty (DOL) (which includes a duty of good faith) to the corporation and its shareholders. Stemming from these duties, directors also have a duty of disclosure (aka, a duty of candor).
i. Fiduciary Duties
1. Duty of Care- (DOC) requires directors to use the amount of care and skill that a reasonably prudent person would reasonably be expected to exercise in a like position and under similar circumstances – directors very rarely pay out of pocket for breach of duty of care – their conduct must be egregious. Steps for determining liability for breach:
a. Do they have 102(b)(7) language in formation docs (COI)? Some sort of language exculpating the directors for liability?
i. Then DOC, duty of candor, monetary damages exculpated
b. If not, was a business judgment made?
i. If yes, the Business Judgment Rule applies. 
1. BJR- The BJR presumes that the directors’ decisions were made on an informed basis, in good faith and on an honest belief that the action is in the best interest of the corporation (starting point in BJR case). 
2. When the BJR applies, it is the plaintiff’s burden to rebut the presumption by showing gross negligence in the decision-making process (and establish that losses were proximately caused because of the breach).
a. Smith v. Van Gorkom. VG, the CEO negotiated a buyout of the corp. Decided on $55 per share with no reason or facts behind decision except that prices were currently $38 per share. Court finds the directors had a duty to: inform themselves of all material information reasonably available to them before making a decision. Board did not make an informed business judgment in voting to approve the merger, so breached duty of care.
3. Can also rebut presumption by showing Waste. Waste is the lack of ANY rational business purpose. A deal so one-sided that no rational business person of ordinary sound judgment could conclude that the corporation received adequate consideration. Doesn’t have to be the best or even a good decision to still get BJR
a. Kamin v. American Express. AmEx distributed DLJ stock as an in-kind dividend to its stockholders. AmEx originally paid $29.9 million for DLJ stock; worth $4 million at time of distribution; AmEx could have sold stock and received $8 million tax savings from loss. Ps, minority stockholders in AmEx, brought suit against the directors of American Express, alleging that the dividends were a waste of corporate assets in that the stocks of DLJ could have been sold on the market, saving American Express about $8 million in taxes. Board did not breach its duty of case – it carefully considered both business options before making its decision so BJR applies. It’s just sufficient for the process to have given appearance of reasoned, informed decision and in good faith and it can’t be waste.
ii. If no, then no BJR protection. If there was a breach of the duty of care and that breach was the proximate cause of the harm, then you win!
iii. BJR does not apply to nonfeasance- doing nothing is not a business judgment. HOWEVER, a decision to do nothing is still a decision
1. Francis v. Unite Jersey Bank. All 4 people involved in business originally were a family, dad died, mom/D became a board member, but when she got on the board, she wasn’t paying attention to anything; sons were embezzling money out of the company; creditors, who were owed money after sons made corporation go bankrupt tried to get money from mother personally. A director has a duty to know generally the business affairs of the corporation. This duty includes a basic understanding of what the company does; being informed on how the company is performing; monitoring corporate affairs and policies; attending board meetings regularly; and making inquiries into questionable matters. D had done none of this, her failure to keep herself informed breached duty of care to corporation and a fiduciary duty to corporation’s clients. Would have only taken a brief, non-expert reading of financial statements to know something was wrong and money was being misappropriated. D’s failure to do so was proximate cause of misappropriations of clients’ money not being discovered. BJR does NOT apply because not performing duties is not a BJ. 
2. Duty of Loyalty- requires that directors and officers act in a manner the director reasonably believes to be in the best interests of the corporation. [motivated to serve the best interests of the corp.]
a. Conflict and Self-Dealing- an interested transaction is one where a fiduciary on the board is on the other side of a deal with the corporation he is on the board for. Can also be less direct: where the actor owes a fiduciary duty to both contracting parties (on the board of each or a director in one and an officer in another)
i. Bayer v. Beran. SH claim breach of duty of loyalty in starting a radio campaign for advertising. Before starting a program had an advertising study done, they carefully structured a show, wife of director was one of the performers and was a consult to the advertising co that created the program. She was competent and paid the standard. Burden starts with P to show there was a interested transaction, then shifts to D to prove that it was fair to the corporation
1. Reviewed with a fairness standard- whether the action of t the directors was intended or calculated to “subserve some outside purpose, regardless of the consequences to the company, and in a manner inconsistent with its interests. The following facts show that the transaction was fair: [rigorous fairness scrutiny]
a. She received less than everyone else. Only 20k a year in the 700k campaign
b. She was not touted so it didn’t really help her career [ not given special prominence]
c. Advertising had its own legit purposes. All the artists were subordinated to the advertisement of the company and its products
d. Her k was negotiated through advertising co on a standard form. 
ii. Interested Director Statutes: Modern California and Delaware common law upholds a transaction so long as the director proves it was fair to the corporation. CA §310 and DE §144 statutes also enforce this rule. 
1. The statute doesn’t preempt common law, but instead overturns the old common law cases deeming conflicted interest transactions voidable per se and provides a procedure by which to “cleanse” interested transactions.  
2. DGCL §144: an interested transaction is not void/voidable solely because it involves an interested transaction provided that at least 1 of 3 conditions are satisfied:
a. [bookmark: _Hlk481334069]Approval by a majority of disinterested directors. Requires full disclosure of material facts relating to the transaction AND the conflict of interest. 
i. Quorum. Common or interested directors may be counted in determining the presence of a quorum in the meeting of the board/committee that approves.
ii. Ambiguous if it’s a majority of all the disinterested board members or a majority of the disinterest board members present.
iii. California Does NOT allow interested or common directors to be a part of the quorum or a part of the meeting.
iv. Bot v. Benihana. Benihana needs to sell stock to get $$ to renovate restaurants. J and A are directors. J approaches BFC where A is a principal. A and J negotiate a stock purchase agreement. A presents agreement to board, lets them know he is the principal of BFC. Benihana board gets a fairness opinion from a 3d party, decides other financing options aren’t worth pursuing and approves actions. Transaction is cleansed and decision to approve gets BJR, Did they act in good faith, and in honest belief that the action was taken in the best interest of the company?
b. Approval in good faith by vote of the SH. Also requires full disclosure of material facts relating to the transaction AND the conflict of interest.
i. Fliegler v. Lawrence. Even though § 144(a)(2) doesn’t say “disinterested” SH approval, that is what is required for § 144(a)(2) to have a cleansing effect. Can’t ratify your own self-dealing. 
ii. Lewis v. Vogelstein. Board gave themselves a stock option compensation plan. Brought it up and the disinterested shareholders ratified. Court applies the BJR because it was ratified by a disinterested shareholder majority satisfying 144(a)(2). 
iii. Harbor Finance Partners v. Huizenga. Waste claim not barred b/c only a unanimous approval bars waste claim. Judge doesn’t like it though, cannot think of a scenario where a majority of disinterested shareholders approve this when standard for waste is that no reasonable person would think it was a good idea. 
c. A transaction that is fair as to the corporation at the time authorized, approved, or ratified by the board, a committee, or the SH. Burden on D to show entire fairness.
b. Corporate Opportunities- the objective is to deter appropriations of new business prospects belonging to the corporation. Targets 1) directors and officers of the corp. 2) dominants SH who take an active role in managing the firm. Test [balancing test but 2 & 3 are the most important analysis-wise]:
i. Is the corporation financially able to take the opportunity?
ii. **Is the opportunity in the corporation’s line of business?**
iii. **Does the corp, have an interest or expectancy in the opportunity?**
1. Interest- already have a right to do it. (ex. D buys land the corp. had an option to buy)
2. Expectancy- in the ordinary course of things it would come to the corporation. Comes out of an existing right. 
iv. Would taking the opportunity result in a conflict between the director’s self-interest and that of the corporation?
v. Broz v. Cellular Information Systems, Inc. D is the sole SH of RFBC and director of CIS. D is approached re: purchasing a license. License is adj. to other RFBC licenses. Seller did not offer CIS opportunity because did not see them as viable purchasers (not allowed to take on new acquisitions or debt). D approached other directors informally (never formally) and they all said we’re not interested. PC also bid on the license but RFBC won. PC was trying to buy CIS at the time as well. Closed the deal 9 days after RFBC won. Court held that:
1. The corporation was not financially able to take the opportunity. They had just declared bankruptcy, couldn’t take on new debt or acquisitions.
2. The opportunity was in the corporations line of business but maybe not allowed at the moment. 
3. The corporation did not have an interest or expectancy in the license, every member of the board later testified they would not have been interested. 
4. There was no conflict between the self-interest of D and the corp, D only competed with PC and and no duty not to compete with PC because of a future speculative sale.
vi. In re eBay, Inc. Shareholders Litigation. D’s are directors of eBay. They gave their business to GS to underwrite their initial public offering-IPO. They also had a second offering through GS. Ebay paid GS millions. During that period GS rewarded D’s by gifting them preferential allocations of shares from other IPO’s at the initial offering price (note that even on the first day prices could double, so if you can get in the initial allocation you can flip for a large profit almost instantly). Holdings:
1. eBay was financially able to exploit the opportunities
2. e Bay was in the business of investing in securities
3. eBay has an expectancy in the opportunity because investment was integral to eBays cash management strategies and a significant part of business and they were doing all this business with GS
4. Taking the opportunity resulted in a conflict between the director’s self-interest and the corporation. the IPO allocations essentially are a form of commercial discount or rebate for past or future investment banking services. Steering such rebates to certain insider directors places directors in an obvious conflict between their self-interest and corporation’s interest. Could have gotten a better deal elsewhere but stayed with GS to get the perks. 
vii. Formal Presentation Is NOT Required where the opportunity is not a corporate opportunity. Don’t have to offer it to the corporation first. 
viii. May be allowed to take a corporate opportunity if:
1. The opportunity is presented to the director of officer in his individual and not his corporate capacity;
2. The opportunity is not essential to the corporation
3. The corporation holds no interest or expectancy in the opportunity
4. The director or officer has not wrongfully employed the resources of the corporation in pursuing or exploiting the opportunity. 
ix. Options for Escaping Liability
1. DCGL §122(17). Corporation can renounce an interest or expectancy in specific business opportunities or in categories of business opportunities that are presented to the corp by the officers, directors, stockholders. Can’t completely waive corporate opportunity doctrine but can carve out categories or specific opportunity (can’t use domination of the board to force carve-outs in a self-serving way)
2. Corp. can recuse conflicted directors
3. They can indicate fields directors can get opportunities in
4. Can ask directors to resign from either corp.
c. Good Faith and Oversight- Liability for failure to act in good faith cannot be exculpated. A duty to act in good faith is a subsidiary element of the duty of loyalty, bad faith conduct is a breach of the duty of loyalty. Stone v. Ritter. 
i. 2  Forms of Bad faith giving rise to Liability und Duty of Loyalty: 
1. Conduct Motivated by Subjective Bad Faith- an actual intent to do harm
2. Intentional Dereliction of Duty- a conscious disregard for ones responsibilities
a. Gross Negligence IS NOT bad faith! It is enough to show a breach of the duty of are but not the duty to act in good faith. 
3. Examples of Bad Faith Conduct: a) intentionally acting with a purpose other than advancing the best interests of the corporation; b) intent to violate the law; c) intentionally failing to act in the face of a known duty to act, demonstrating a conscious disregard for the duties. [all of these have been subsumed into DOL)
ii. Oversight- Duty of Care requires directors to pay ongoing attention to the business of a corporation (recall Francis). 
1. Board may rely in good faith on officer and expert reports (DGCL § 141(e))
2. Boards have an affirmative duty to assure that a corporate info and reporting system is in place to provide info about legal compliance.
a. In re Caremark Int’l Inc. Deriv. Litig. In dicta, the court stated that as part of its duty to monitor, the Board must make good faith efforts to ensure that a corporation has adequate reporting and information systems: Duty is more than responding to red flags. Also have a duty to make sure you have an adequate reporting and information systems in place to monitor. 
b. Caremark Claims/Test: claim is difficult to win, with liability attaching only where (a) the directors utterly failed to implement any reporting or information system or controls; or (b) having implemented such a system or controls, consciously failed to monitor or oversee its operations thus disabling themselves from being informed of risks or problems requiring their attention. 
i. Both options require a showing that the directors KNEW that they were not discharging their fiduciary obligations.
3. Adequate law compliance program (based on size of corp)
a. Policy manual
b. Training of employees
c. Compliance audits
d. Sanctions for violation
e. Provisions for self-reporting violations to regulators
f. Other controls to verify compliance with laws and give the board the ability to monitor the business. 
ii. Fiduciary Duties of Officers: The Delaware Supreme Court recently clarified that officers have the same fiduciary duties as directors. There is still some uncertainty about whether the standards are the same (e.g., BJR protection).  
1. DGCL 141(e) and 102(b)(7) exculpations ONLY APPLY TO DIRECTORS. They do NOT exculpate officers. 
2. California. CA had codified BJR and only mentions directors. The majority of CA courts have held that CA BJR does not apply to corp. officers. 
iii. Corporate Purpose- a business corporation is organized and carried on primarily for the profit of the stockholders. Discretion of directors is exercised in the choice of means to attain that end and does not extend to a change in the end itself. 
1. Dodge v. Ford Motor Co. Ford owns a 58% controlling interest in ford. Usually gives big special dividends but decides to reinvest in the company. Testifies reasoning in making decision is to work for the community and earning profit is incidental. BJR protections ruined by Ford’s testimony, it wasn’t made in good faith with the interests of the SH and corp in mind.  
2. Corporate Social Responsibility- A minority of states (not including DE and CA) have subsequently instated constituency statutes that expressly allow a corporation to consider the interests of their stakeholders and other constituencies alongside the SH’s interests. 
3. Charitable giving. DE and CA allow charitable giving. 
a. DGCL § 122:  “Every corporation created under this chapter shall have power to: . . .” “(9) Make donations for the public welfare or for charitable, scientific or educational purposes, and in time of war or other national emergency in aid thereof;”
i. Note the language of the DGCL doesn’t expressly dispense with the requirement of a corporate benefit.  
b. CA Corp Code § 207- subject to any limitations in the article (certificate) a corporation has the rights of a natural person and can….“(e) Make donations, regardless of specific corporate benefit, for the public welfare or for community fund, hospital, charitable, educational, scientific, civic, or similar purposes.”  
i. Note CA does not require justification that the giving is in the corporate interest.
c. Rule: Must be reasonable in amount and purpose (and can’t be a pet charity [conflict of interests issue]. If required, note that it does not take much to justify giving in the corporate interest.
i. Look Out For: anonymous gifts (can’t rationalize as good for PR), overly large gifts.
d. Theadora Holding Corp. v. Henderson. P is a preferred stockholder and a common stockholder. D is the controlling shareholder and director. D proposes a donation to ADF to form a boy’s camp for underprivileged youth. P objects. D reduces board to 3 members and gets unanimous approval. P sues D challenging the stock gift, court says its fine, the small loss of immediate income outweighed by social benefit. Good for public relations, justifies existence to public [not just bougie pigs]. Maintain good relations with community that corp will have to draw on for labor later. Community expects this. 
e. Citizens United v. Federal Election Commission. USSC held that all corps have 1st amendment rights to make independent political expenditures from their general treasuries. It is an ordinary business decision to decide to make an independent political expenditure [gets BJR]
iv. Duties and Issues Involving Controlling Shareholders- As a general matter, shareholders have no obligations or duties to each other.  They are allowed to act in their own interest in deciding how to vote their shares. Courts extend aspects of the board’s fiduciary duties where the board may not act independently of the controlling SH. 
1. Determining if someone is a controlling SH. There is no bright line rule. Just: Does a majority of the board lack independence from the allegedly controlling SH?
2. De Jure Control- owns more than 50% of the voting stock
3. De Facto Control- owns less than 50% of voting stock but a majority of the board lacks independence from the SH [burden on P to prove]. Courts also look at how dispersed the rest of the stock is (if one person owns 20% and everyone else owns 1% would still have significant power)
v. Duties within Corporate Groups
1. Corporate Group- more than 1 corporation linked by stock
a. Parent and Wholly Owned Subsidiary: a parent corporation that wholly owns a subsidiary
b. Parent and Majority Owned Subsidiary. a parent corporation who owns a  majority of stock in the subsidiary
c. A parent corporation who does not own a majority of stock in the subsidiary but still exercises control over the subsidiary.
2. Standard of Review. For a corporate transaction with the controlling SH is intrinsic fairness. 
3. When Intrinsic fairness test is applied instead of BJR. 
a. If a shareholder dominates or controls corporation, and
b. The controlling shareholder receives a benefit to the exclusion and at the expense of the minority shareholders, then
i. Sinclair v. Levin. D owns 97% of stock, dominates and controls the corporation, but did not receive a benefit to the exclusion of minority SH in forcing the dividends b/c all the SH got their proportional share of $.
c. Burden is on the controlling shareholder to prove intrinsic fairness of transaction.
d. Otherwise BJR.
4. Burden on D to Prove Fairness. controlling SH bears the burden of proving the transaction was fair to the corporation.  If there was approval by the informed, disinterested shareholders (a.k.a., majority of minority), the burden may shift onto the plaintiff to show that the transaction was unfair to the corporation.  (See, e.g., In re Wheelabrator)
vi. Oppression in Closely Held Corporations: because shares in a closely held corporation are not publicly traded and are usually illiquid they can be subject to forms of oppression in closely held corporations, such as squeeze-outs and freeze-outs. Without a market into which to sell their shares, minority SHs are vulnerable to board decisions about management, employment, compensation, dividends, etc.
1. E.g., buy or sell at unfair price to minority SHs, improperly withhold dividends, improperly terminate employment, management positions, and related benefits >> cut off minority SHs from financial return, siphon off disproportionate shares of corporate profits by paying themselves excessive salaries, bonuses, benefits, and perquisites, self-dealing (i.e., commit the corporation to generous contracts with themselves or aligned parties made at less than arm’s length such as with a license to use real or intellectual property, a contract to obtain services from a closely affiliated person or entity, or a loan at nonmarket rates)
2. SOME courts have responded to SH oppression by imposing special or heightened fiduciary duties in closely held corporations, but they differ about when and to whom the duties are owed. Many courts have held that controlling SHs have fiduciary duties to deal fairly with and not oppress the rights of minority SHs… (including CA)
a. Wilkes v. Springside Nursing Home, Inc. Test. 1) controlling group must demonstrate a legitimate business purpose; 2) burden shifts to minority group to demonstrate the same legitimate purpose could have been achieved through an alternative course of action less harmful to the minority’s interest; 3) then the court weighs the legitimate business purpose against the practicality of the less harmful alternative. 
b. Nixon v. Blackwell. Closely held corp founded by B. Upon B’s death all the voting stock passed to employees and non-voting stock to his family. Employees created this e-stock that provided liquidity to the employees that was not given to the family.Refused to apply a different standard. Because SH on both sides of litigation applied entire fairness test. Entire fairness doesn’t mean equal, just that it is fair. Liquidity given to some members and not others is fair because that’s how the COI was written. Court isn’t going to create an agreement that they didn’t negotiate to create a duty.
3. Reconciling approaches. Both approaches seek to enforce what the court assumes to be the parties’ expectations. Difference in willingness to look beyond the formal corporate documents – should courts interpret fiduciary duties to fill perceived gaps
4. Remedies: 
a. Some states have allowed for equitable remedies including court-ordered buyout of the minority SH at a fair price, dissolution where necessary to protect the interests of the complaining SHs, etc.
b. Some states also have involuntary dissolution statutes.  For ex., California’s involuntary dissolution statute authorizes a court to dissolve a corporation where those in control have been guilty of “persistent and pervasive fraud, mismanagement, or abuse of authority or persistent unfairness toward any shareholders.” Cal. Corp. Code § 1800.  Majority SHs can avoid involuntary dissolution through a buyout at fair value. Id. § 2000.  
C. Rights and Roles of Shareholders: SH’s can i) sell your stock; ii) vote; iii) make proposals; iv) inspection and information rights.
i. Shareholder Voting
1. SH of record get to vote- that I the holders on the record date vote (DGCL § 213). That person can vote in person or by “proxy” (DGCL § 212(b))
2. Default rule is one share – one vote, unless otherwise provided in the certificate (DGCL § 212(a))
i. Corporation could have classes of stock with different voting rights—e.g., a class could have 10 votes per share or no votes—but that must be provided for in the certificate of incorporation (vocab: “dual class stock”)
3. Vocab: 
a. Agent is called the proxy holder/ proxy agent/ proxy
b. Document for appointing the agent and voting is the proxy card/proxy
c. The information disclosure is the proxy statement
4. Quorum for shareholder voting: Default is a majority of shares entitled to vote (DGCL § 216(1)). Certificate or bylaws can opt out of default, but never less than ⅓ (DGCL § 216)
5. What do SH’s vote on? [first make sure you have a quorum)
a. Directors- Default is straight voting and a plurality of votes present (whoever gets the most votes for the seats)  or represented by proxy and entitled to vote* (DGCL § 216(3)) 
i. Cumulative voting (on opt-in basis, only if certificate provides) (DGCL § 214) (contrast CA). Each shareholder’s # of votes is multiplied by the number of director positions up for election and the shareholder can split their votes any way they like between the nominees or vote all for one single nominee.
1. CA RULE IS OPPOSITE- by default cumulative voting is available to shareholder elections of directors. Cumulative voting cannot be denied in the articles or bylaws, Cal. Corp. Code § 708(a); only publicly traded corporations may opt out of the requirement, Cal. Corp. Code § 301.5(a).
ii. Majority voting (on opt-in basis, if in certificate or bylaws) (DGCL §§ 141(b), 216)- in an uncontested election under a plurality default rule the director is elected as long as there was a quorum and she receives 1 vote. Majority voting gives SHs more power to control the composition of the board, even without an alternative slate
iii. Classified (“staggered”) board (on opt-in basis, if in certificate or SH-approved bylaws) (DGCL § 141(d))
b. Bylaw Amendments, Shareholder Proposals, nonbinding “say on pay”. Majority of shares present or represented by proxy and entitled to vote* (DGCL § 216(2))
c. Certificate Amendment. Directors adopt a resolution and holders of a majority of outstanding shares entitled to vote must vote in favor of amendment (and by classes if applicable) (DGCL § 242(b)(1)). Must be initiated by the board, SH cannot initiate. Requires an absolute majority of all outstanding voting stock. 
d. Major Transactions- (e.g. mergers)- Per applicable statutory provision, generally majority of outstanding shares entitled to vote
6. When do SH’s vote?
a. Annual SH Meetings. DGCL 211. Can be held anywhere, as designated in the certificate or bylaws. Unless directors are elected by written consent, an annual meeting shall be held for the election of directors on a date and at a time designated by or in the manner provided by the bylaws. Any other proper business may also be transacted at annual meetings. Ratification of things they require SH approval for. Court can call a shareholder meeting if no meeting was called for 13 months
b. Special Meetings- may be called by board, or by shareholders if certificate or bylaws allow. Advance notice of meetings required  (DGCL § 222)
c. Written Consent. DGCL § 228(a) provides shareholders may take action without a meeting, unless certificate provides otherwise 
i. Min. Signatures. “shall be signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and voted…”
ii. Electing Directors. § 211(b) provides that shareholders may act by written consent to elect directors in lieu of an annual meeting only if (i) the action is by unanimous written consent or (ii) the action by non-unanimous consent is exclusively to fill director vacancies
1. Needs to be unanimous unless filling a vacancy. 
7. How do SH’s vote? They vote either in person or by proxy (DGCL § 212(b))
a. Proxies. Shareholder appoints a proxy (a.k.a. proxy agent) to vote his/her shares at the meeting. Can specify how shares to be voted or give agent discretion. 
i. Revocable (default)
b. Appointment effected by means of a proxy (a.k.a. proxy card).
c. Depending on what is being voting on, the proxy card or voting instruction form gives a choice of voting “for,” “against,” or “abstain,” “or “for” or “withhold.” Potential of not having a quorum if too many pple abstain.  
8. SH Power to Initiate Action: not really the roll of shareholders to initiate actions.
a.  Amending the certificate- SH CANNOT initiate the action, can only vote to approve it after board brings it up. 
b. Amending the bylaws: SH CAN amend the bylaws
c. Nominate directors: the board nominates the directors, SH can also nominate directors
d. Remove directors: SH CAN remove directors. 141 (k) states rules
i. Campbell v. Low’s Inc. Requirement to remove: §141 (k)
1. Notice of the causes for removal
2. Opportunity to be heard- Must be given this opportunity before hand or in the proxy statement that is issued to the SH.
3. A majority of shares entitled to vote can remove a director. If can only remove for cause, then there must be a valid cause. Must be in the bylaws. See rule
9. Who Pays for the Costs of a Vote?
a. Uncontested Votes. Reasonable expenses incurred in good faith are paid for by the treasury. 
b. Contested Votes.
i. Incumbents- In a contest over policy the treasure pays for reasonable expenses incurred in good faith. 
ii. Insurgents- insurgents pay their own costs. If they win, they can have the board vote to reimburse and have the shareholders ratify by majority vote (b/c it’s an interested transaction [insurgents are the ones on the board]). But no duty to do so.  
1. See also DGCL §§ 112, 113- providing for bylaws opt-in of proxy access and reimbursement for insurgents
10. False or Misleading Statements. Rule 14a-9 prohibits false or misleading statements or omissions as to a material fact in connection with soliciting proxies
a. Public enforcement:  SEC can sue for violations of § 14(a)
b. Private enforcement (J.I. Case Co. v. Borak (U.S. 1964))
c. Private parties have a cause of action for § 14(a) violations
d. Suit can be derivative (e.g., corporation harmed by misinformed vote) or direct (e.g., shareholder’s voting rights infringed by misrepresentation)
ii. Shareholder Proposal. Rule 14a-8. Shareholder may include a proposal on corporation’s proxy; expense thus borne by corporation.
1. Qualifying shareholders: 
a. Own at least $2K or 1% of shares
b. Owned shares for at least 1 year and hold the shares through the date of the meeting
c. Submitted no more than 1 proposal per meeting 
2. Shareholder or her agent must submit within timing constraints and then appear at meeting to present the proposal.
3. Proposal (including supporting statement) may not exceed 500 words.
4. Corporation may write in proxy statement an objection to the SH proposal (not limited to 500 words).
5. Rule 14a-8(i): Exclusions
a. Improper subject of action for shareholders under state corporate law (e.g., draft as a nonbinding recommendation (“precatory”))
i. Can’t tell them to do something
ii. Presumption is that if there is a request, suggestion, or recommendation then it doesn’t violate this rule. 
b. Violation of law 
c. Violation of proxy rules
d. Personal grievance or special interest. That’s not shared by the other shareholders
e. Relevance: Relates to operations accounting for less than 5% of assets or net earnings/gross sales, and is not otherwise significantly related to the company’s business (see Lovenheim)
i. Lovenheim v. Iriquois Brands, Ltd. P is a shareholder, sues corp for not allowing proposed resolution on the proxy over their foie gras. D does not put it in because it is less than .05% of gross. D says it is not economically relevant. P argues that the issue is of ethical and social significance, and it related to the company because they sell it. The economic threshold is not a limitation if the matter is still socially or ethically significant matter and significantly related to the business. 
f. Company would lack power or authority to implement
g. Relates to ordinary business operations- 2 part analysis:
i. (1) discern the “subject matter” of proposal; The subject matter of the proposal is its ultimate consequence. A potential change in the way D decides which products to sell is the subject matter of the proposal 
ii. (2) ask whether that subject matter relates to the company’s ordinary business operations. . If yes, the company must still convince the court that the proposal does not raise a significant policy issue that transcends the nuts and bolts of the company’s business.
iii. To shield from the ordinary business exclusion there must be a: 1) significant social policy issue; 2) if the proposal raises a significant policy issue, does it transcend the ordinary business operations?
1. Doesn’t transcend if it treads on the meat of the management’s responsibility
a. Is it disengaged from the essence of the business?
i. Ex. hiring or compensation practices for a supermarket
ii. Not okay= advice on what to stock in the supermarket, what juice to sell, offering vegan cheese at a pizza place. 
iii. Ex. a company that manufactures one thing, where the one product is in question, it is more likely to transcend a company’s ordinary business operations because it’s more of a question of the company’s continued existence. Ex. Philip morris was require to put a proposal on proxy that recommended not selling tobacco products. 
iv. Ex. Where there’s a retailer with thousands of products, choosing to stock or not stock a product is more of an ordinary business decision and IS excludable
h. Relates to director elections (enumerated issues or related to upcoming election)
i. About specific director, or a specific election, CAN propose something general about the elections
i. Conflicts with company proposal
j. Company has already substantially implemented the proposal
k. Duplication
l. Resubmissions. If you didn’t get the minimum threshold the first or second time then you don’t get to do it again (3%/6%)
m. Relates to specific amounts of cash or stock dividends
6. Procedures for exclusion:
a. Shareholder submits a proposal and asks the corporation to send it out in the proxy
b. Rule 14a-8(i) allows the corporation to exclude certain proposals
i. If it intends to exclude, it must inform the shareholder of remediable deficiencies and give an opportunity for them to be cured
ii. It also must file a statement of reasons for exclusion with the SEC (plus an opinion of counsel if any of the stated reasons rely on legal issues)
iii. When the company notifies the SEC, it usually requests a “no action letter”
iv. The SEC staff may issue the requested no-action letter or determine it should be included or take an intermediate position (not includible in present form, but can be cured)
v. Shareholder can try to remedy the defect or could appeal to SEC commissioners or seek injunction in court
iii. Shareholder Information Rights
1. DGCL § 219 Shareholders List- Available to shareholders for purposes germane to meeting. Not super helpful b/c can be given 10 days before the meeting so not a lot of time there to be able to utilize the info. 
2. DGCL § 220 Books and Records (heart of the inspection rights). Upon written demand stating the purpose thereof, any stockholder may “inspect for any proper purpose” the “corporation’s stock ledger, a list of its stockholders and its other books and records. . . A proper purpose shall mean a purpose reasonably related to such person’s interest as a stockholder. . .”
a. Could be all correspondence, the minutes of the board, third party reports relied on by the board. 
b. Burden depends on who is asking for it
i. Shareholder list- burden on corp to prove the purpose is improper
1. Pillsbury v. Honeywell. Records sough: SH ledger. Purpose: to solicit proxies to vote for directors who would stop Honeywell from making bombs. Purpose is improper, purpose is improper if it is not germane to the econ. interest. Not going to give tools to someone not interested in the success of the corp, his goals are not aligned with the interest of the other SH, the goal is to force his political beliefs. 
2. SH Shareholder lists to be provided: Types of shareholder lists: 1) “CEDE” list:  Stops at the brokerage “street names” (Not helpful, b/c don’t know who the shareholders are); 2) “NOBO” list:  Specifies non-objecting beneficial owners (Because otherwise the list of humans who own stock is held by the brokerage firms and that info is confidential)
a. Note:  states vary on which type of list they require; Delaware law grants access to pre-existing lists of both types but doesn’t require the corporation to compile a NOBO list.
ii. Other stuff- burden on the asker to prove the purpose is proper for each item that they are seeking. 
c. What are books and records?
i. Bare minimum: Articles of incorporation, Bylaws, Minutes of board and SH meetings, Board or SH actions by written consent
d. What about contracts, correspondence, and the like? The Delaware Supreme Court has held that a request to access such records must be very narrowly tailored: “A Section 220 proceeding should result in an order circumscribed with rifled precision.”
iv. Shareholder Litigation- can sue directly in their own name for an injury directly to SH or derivatively.
1. Shareholder Derivative Actions- suits in equity to compel the corporation to bring the suit (usually against the directors/managers). They are brought by a SH on the corporation’s behalf. Causes of action belong to the corp. as an entity and arise out of an injury done to the corp. as an entity.
a. Tooley v. Donaldson Test. 
i. Who suffered the alleged harm, the corporation or the suing shareholders individually? Is the harm direct or indirect [harmed b/c the corp. was harmed]
1. Fiduciary claims are always derivative. 
ii. Who would receive the benefit of any recovery or other remedy, the corporation or the shareholders individually?
iii. Examples of direct litigation: 1) Protection of financial rights; 2) Protection of voting rights; 3) Protection of governance rights; 4) Protection of minority shareholder rights; 5) Protection of informational rights; 6) claims based on disclosure reqts of securities laws; 7) seeking more $ for the sale of the corporation.
b. Demand Requirement- must either make a demand or plead that it is excused [demand futility]
i. Demand. Must request that the board bring suit on the alleged cause of action. Must be sufficiently specific as to apprise the board of the nature of the alleged cause of action and to evaluate its merits.
1. Cannot Claim Demand Futility. If demand is made, the plaintiff-shareholder is deemed to have waived or conceded the right to contest board independence and can no longer argue demand is excused.  
a. Court then applies BJR to the decision they make (would need to rebut BJR)
ii. Demand Futility. 
1.  Aroson v. Lewis- DE demand futility test. Demand is excused as futile if, with particularized allegations, the plaintiff creates reasonable doubt that:
a. A majority of the directors are disinterested and independent; OR
b. The underlying transaction is the product of valid exercise of business judgment.
Applies when the board that would consider the demand made the business decision challenged in the derivative action.
2. There is an alternative demand futility standard in DE, the “Rales standard” applies: 
a. in cases not involving a business decision (e.g., failure to exercise oversight claim [Caremark]), or
b. where a majority of the board has been replaced since the challenged transaction with disinterested and independent members.
Test = whether the derivative stockholder complaint creates a reasonable doubt that, as of the time the complaint is filed, the board of directors could have properly exercised its independent and disinterested business judgment in responding to a demand. 
2. Special Litigation Committees (SLCs)- another kind of screening mechanisms for derivative suits. Optional committee created who can try and take back litigation from P’s atty, can submit a report and seek dismissal of a case. Members must be disinterested and independent. Two approaches:
a. Auerbach v. Bennet. Applies BJR style analysis to SLC’s. Officials in the company gave bribes and some of the directors were personally involved. SH files suit against whole board. Corp forms SLC with three board member appointed after the bad act had occurred, gives them full power over the suit. SLC decides to dismiss: 1) None of the board members profited personally; 2) Lit costs high/v. likelihood of giving corp a true benefit; 3) Bad PR; 4) Some of the claims have no merits. Court applies BJR burden on P, can look at whether members are disinterested, independence, and adequacy/appropriateness of investigation procedures at BJR gross negligence standards BUT NOT the substantive decision itself. 
i. CA has adopted this approach. 
b. Zapata Two-Step in demand-excused cases:
i. Step 1:  Procedural inquiry: Inquiry into the independence and good faith of the committee and the bases supporting its conclusions
1. Limited discovery may be ordered to facilitate such inquiries
2. Corporation has burden of proving independence, good faith, and reasonable investigation
ii. Step 2:  Substantive inquiry: If the court is satisfied with the above, the court may go on to apply its own business judgment as to whether the motion to dismiss should be granted
1. For situations where the corp. meets the letter of the law but doesn’t meet the spirit. Factually looks at the PR, costs, etc. and weights how compelling the corporate interest in dismissal is when faced with a non-frivolous lawsuit. 
c. Independent Directors- plaintiff must demonstrate that through personal or other relationships the directors are beholden to the controlling person. 
i. Aronson v. Lewis. D directors had personally selected each board member. DE SC held that this did not render the board per se incapable of exercising independent judgment.
ii. In Re Oracle Corp. SLC directors have collegial relationships with the directors being sued. Court looks at human nature and says it would be hard to make a truly independent situations, there are too many collegial connections even if SLC couldn’t be fired from their positions at Stanford, they would still have to see them at work and at school,
3. Indemnification- Indemnification can be mandatory, permissive, or prohibited.
a. “May”- the permissive statutory provision provisions, on the other hand, grant corporate boards some discretion in determining whom to indemnify, and typically require that a specified standard of conduct be met.
i. DGCL § 145(a)
1. Indemnification in what types of actions? Civil, criminal, administrative, or investigative actions that are threatened, pending, or completed actions. Basically, anything other than a derivative suit. 
2. Who is covered? Directors, officers, agents, employees, partners, jvs, trusts. 
3. What is indemnified? Reasonable and actually incurred expenses, atty fees, judgments, settlements, fines in connection with the suit or prodeeding
4. Standard? Must have acted in good faith and in a manner the person reasonably believed was in/or not opposed to the best interests of the corporation 
a. If in a criminal proceeding that the person had no reasonable cause to believe their conduct was unlawful. 
ii. DGCL § 145 (b)
1. Indemnification in what types of actions? Threatened, pending or completed action or suit by or in the right of the corporation (derivative suits)
2. Who is covered?“” as (a)
3. What is indemnified? Only expenses (inc. atty fees) actually and reasonably incurred by the person in connection with the defense or settlement. Not the settlement amounts itself though. Way less than what is covered in (a)
4. Standard? Must have acted in good faith and in a manner the person reasonably believed was in/or not opposed to the best interests of the corporation 
a. NO INDEMNIFICATION WHERE THE PERSON IS FOUND PERSONALLY LIABLE TO THE CORP. Unless there is judicial approval. 
iii. DGC§ 145(d): How is the permissive indemnification decision to be made? Usually a majority of disinterested directors, statute gives other options [case by case determination]:
1. Independent counsel
2. Majority shareholders
3. The court
b. “Shall”. Under the mandatory statutory provisions, corporations must indemnify those individuals who satisfy certain statutory prerequisites.
i. See, e.g., DGCL 145(c) (where a D or O “has been successful on the merits or otherwise in defense of any action…such person shall be indemnified against expenses (including attorneys’ fees) actually and reasonably incurred…”)
1. Ex. suit dismissed w/o prejudice wouldn’t be covered. 
c. Advances to Officers and Directors. § 145(e):  Allows advances for Officers and Directors to defend self and have to promise to pay back if didn’t have the right to indemnification. Permissive, not required.
4. Insurance- DGCL §145(f)(g)- corp. can buy insurance with broader coverage than the permissible indemnification. All, or nearly all, public corporations carry D & O insurance, and a large % of big/medium private companies do. Parts of the policy:
a. An executive liability part (“Side A”), which pays directors and officers directly for loss (including defense costs) when corporate indemnification is unavailable; Can go further than the indemnification statutes in what they cover. 
b. A corporate reimbursement part (“Side B”), which pays the corporation for any money it has paid as indemnification to the insured directors and officers.
c. Corporate entity coverage for securities claims (“Side C”).

5. Plaintiffs. ATTY FEES IN DERIVATIVE AXNS: Plaintiffs’ attorneys in derivative actions seek payment of their fees from the corporation using 1 of 2 rationales:
a. “Common fund theory”—where the action produces monetary recovery
b. “Substantial benefit”/“Common benefit”—a case outcome that confers a substantial benefit on the corporation (e.g., injunction resulting in improved disclosure, amendment to bylaws, adoption of a code of conduct or of a policy statement governing management, etc.)
i. Courts liberally construe
ii. Even if just a cosmetic change to corporate policy. 
6. Policy Implications of Shareholder Litigation- could be encouraging strike suits to settle, end up with cosmetic changes and P’s lawyer gets paid, if the directors are covered my indemnification and insurance then the corp. ends up paying on both ends. 
7. Judicial Approval of Settlements. Courts purportedly consider a wide range of factors in deciding whether to approve a settlement, including
a. (1) the maximum and likely recovery; 
b. (2) the complexity, expense, and duration of continued litigation; 
c. (3) the probability of success; 
d. (4) the stage of the proceedings; 
e. (5) the ability of the defendants to pay a larger judgment; 
f. (6) the adequacy of the settlement terms; 
g. (7) whether the settlement vindicates important public policies; 
h. (8) whether the settlement was approved by disinterested directors; and 
i. (9) whether other shareholders have objected.
IV. SECURITIES FRAUD AND INSIDER TRADING
A. Securities Fraud and Rule 10b-5
i. Rule 10b-5 It shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality of interstate commerce, or of the mails or of any facility of any national securities exchange,
1. (a) To employ any device, scheme, or artifice to defraud,
2. (b) To make any untrue statement of a material fact or to omit to state a material fact necessary in order to make the statements made, in the light of the circumstances under which they were made, not misleading, or
3. (c) To engage in any act, practice, or course of business which operates or would operate as a fraud or deceit upon any person,
4. in connection with the purchase or sale of any security.
ii. Who can bring actions:
1. DOJ- can bring criminal actions where there is a willful violation
2. SEC: Can bring a civil action and can recommend that the DOJ bring a criminal action. 
3. Private parties: No express cause of action but USSC found an implied right and it has been upheld since. 
iii. Action can only be brought in federal district court. Exception for  class actions that also allege state corporate law breach of fiduciary duty under state law. 
iv. Conduct that violates 10b-5: 1) securities fraud or deception 2) Insider trading
v. Plaintiff Restrictions
1. The Private Securities Litigation Reform Act of 1995 (PSLRA) requires that in a 10b-5 class action the lead plaintiff be the “most adequate plaintiff” (presumably the one with the largest $ stake), and imposes heightened pleading requirements and other burdens.
2. Must have actually purchased or sold (shareholders who do not purchase or sell as a result of the misrepresentation do not have standing)
vi. Pre-requisites
1. Jurisdiction- Is it a by use of any means/instrumentality of interstate commerce
a. Usually easily met at mail, phones or national securities exchange are used for trading. The Exchange Act treats intrastate phone calls as using an instrumentality of interstate commerce.
2. Standing and transactional nexus: must be “in connection with the purchase or sale of any security”
a. The deception/fraud must be “in connection with” a securities transaction. 
i. The Court has explained that it need only “touch and concern” the purchase or sale.  
ii. There is no requirement of privity; it applies even if not a party to the transaction so long as the behavior affects transactions.
b. PLAINTIFFS: Only purchasers or sellers have standing to sue.  
i. The Supreme Court affirmed the purchaser-seller requirement in Blue Chip Stamps v. Manor Drug Stores. The Blue Chip plaintiffs decided not to buy due to a corporation’s fraudulent overly pessimistic statements.  They had no standing to sue for securities fraud under Rule 10b-5.
c. DEFENDANTS: Rule 10b-5 has no privity requirement.
i. Corporate officers or directors who make materially false or misleading statements about the corporation or its stock expose the corporation to 10b-5 liability, even though the corporation does not trade. 
ii. Aiding and abetting liability for giving “substantial assistance” to the primary violator is only available in SEC enforcement actions, not private actions.  Exchange Act § 20(e). 
1. In private actions, the defendant must be a “primary violator” whose statements or omissions induced investors to trade. No private axn liability for schemes either. 
3. Elements: In a private securities fraud action the plaintiff must prove the defendant
a. Made materially false or misleading statements or omissions
i. Standard for materiality: TSC Indus., Inc. v. Northway Inc. information is material if there is a substantial likelihood that a reasonable investor would consider important in deciding whether to buy or sell securities. 
ii. Standard for information about materiality of for speculative/future events: Basic, Inc. v. Levinson
1.  balance the probability the event will occur and the anticipated magnitude of the event to the affected company. (probability x magnitude)
b. With an intent to deceive (scienter)
i. PSLRA requires pleading with “particularity facts giving rise to a strong inference that the defendant acted with the required state of mind”  in making the false or misleading statement
ii. State of mind required = intent to deceive, manipulate, or defraud 
1. This means the defendant was aware of the true state of affairs and appreciated the propensity of her misstatement or omission to mislead.
2. Supreme Court left open whether recklessness suffices for scienter.
a. Circuit courts have recognized that reckless disregard of the falsity of a statement suffices for scienter.
b. Circuits define recklessness differently; e.g., where the misrepresentations were so obvious that the defendant must have been aware of them.
iii. Tellabs, Inc. v. Makor Issues & Rights, Ltd- strong inference interpreted:
1. taken collectively, would a reasonable person deem the inference of scienter at least as strong as any opposing inference. Must be cogent and compelling. So basically if the stories are 50-50 then goes in favor of P. 
c. Upon which P relied
i. Reliance must be reasonable
ii. Reliance is presumed in omission cases if the undisclosed facts were material (not really rebuttable, how would you show they haven’t relied on it)
iii. “fraud on the market” theory: Rebuttable presumption that investor relied on integrity of public trading market price when making investment decision—so investor need not have seen misrepresentation
1. Rationale/basis: “The fraud on the market theory is based on the hypothesis that, in an open and developed securities market, the price of a company’s stock is determined by the available material information regarding the company and its business.”
2. Invoked when:
a. Material & public misrepresentation
b. The stock traded in an efficient market
c. Would bring in an expert usually to show.
d. Plaintiff traded the stock between when the misrepresentations were made and when the truth was revealed. 
3. Rebutting the presumption: 
a. Show the P’s were privy to the truth
b. Or if the truth leaked out credibly and entered the market
c. P’s were already planning or who would have gotten rid of/purchased the shares anyways
d. Argue the market is not efficient (this stock stays at $20 per share no matter what anyone says, or that in this particular case it didn’t change at all because not enough trading volume)
e. Show that the information did not change the stock price. 
d. Causing losses to the P
i. Transaction Causation:  Closely related to reliance; but for the fraud, plaintiff would not have entered the transaction or would have entered under different terms
ii. Loss Causation: Akin to proximate cause. The fraud caused the plaintiff’s loss
1. E.g., show a change in stock prices when the misrepresentations were made and then an opposite change when corrective disclosures were made
2. If the stock price did not change with the corrective disclosure or the shareholder sold before the corrective disclosure, the plaintiff might be out of luck for showing loss causation
3. Loss causation is not presumed, plaintiff must show that he suffered losses as a result of his reliance.
iii. Some courts treat transaction causation as equivalent to reliance.  In particular, where reliance is presumed, courts will also assume transaction causation is met.
1. Omission cases
2. Where there is a presumption of fraud on the market
4. Measure of damages- economic loss
a. Possible remedies and damages:
i. Rescission – in face-to-face transactions with identifiable parties
ii. Disgorgement of defendant’s profits
iii. Out-of-pocket damages – difference between the purchase price and the true “value” of the stock at time of purchase (courts often look to price at time of corrective disclosure to measure the “but for” price)
iv. PSLRA caps damage at difference between the transacted price and the average of the daily prices during the 90-day period after corrective disclosure
B. Insider Trading- insider trading violated rule 10b-5. There are three types of insider trading:
i. Classical- it is a violation of rule 10b-5 for an insider to trade their own companies stock based no material non-public information. IT IS NOT ENOUGH TO JUST TRADE ON MNPI, MUST HAVE ALSO BREACHED A FIDUC. DUTY OR TRUST.
1. Chiarella v. US. D was a financial printer. Traded off of information gained through his work, not tied to the corp in any way. Did not violate 10b-5 because he didn’t have a duty to disclose, he is not an their agent, not a fiduciary, not a person in whom the sellers had placed their trust and confidence, he was a complete stranger who dealt with the sellers only through impersonal market transactions. 
2. Constructive Insiders. When you get info based of your interaction with the corp and their insiders and the nature of the relationship is one where the information acquired is expected to be treated confidentially. WHERE CORPORATE INFORMATION IS REVEALED LEGITIMATELY TO a lawyer, accountant, underwriter, consultant. (they have entered into a special confidential relationship in the conduct of the business of the enterprise and are given access to information solely for corporate purposes)
a. Ex. lawyers who sit in on meetings, accountants. 
ii. Tipper-Tippee. 
1. The “Tipper” will be liable if she discloses info in breach of a duty, which occurs when she discloses for a personal benefit.
a. Personal benefit defined: direct or indirect personal benefit from the disclosure such as:	
i. Pecuniary gain
ii. Reputational benefit that will translate to future earnings
iii. A quid pro quo
iv. An intention to benefit the particular recipient
v. A gift of confidential information to a trading relative or friend. 
2. The “tippee” acquires the tipper’s duty to disclose or abstain from trading if the tippee knows or should know that there has been a breach, and the tippee trades or causes others to trade.
a. Only liable if the tipper has breached so always start at step one. Without the tipper breaching the fiduciary duty doesn’t get passed to the tipee.
b. So a tippee only be liable when the tipper has breach their duty by tipping for their personal benefit (direct or indirect) and the tippee knows or should know that there has been a breach and the tippee trades or causes others to trade. 
3. Dirks v. SEC. Corp officer from EF discovers fraud and tells Dirks [broker/analyst]-D about fraud in the company. Dirk investigates the fraud and tells everyone, the media, the SEC, and his clients. SEC then goes after D for sharing the information. Holding:	Dirk as a tippee is not in violation of 10b-5 because the person who tipped him did not personally benefit from giving the information, he disclosed to expose the fraud he was a whistleblower. 
4. Benefit Does Not need to be pecuniary. Salman v. US. D’s brother in law [MK] told gave info to his brother [Mike] who gave that information to D who traded on it. Mike told D that he had gotten all the insider info from his brother MK. MK testified that he gave Mike the information as a gift after Mike kept asking for the information [in one circ. Mike asked for a favor, MK offered money but Mike asked for insider info instead].
a. Holding. the info given by MK to Mike was a gift of confidential information to a trading relative or friend so it was to MK’s benefit and he breached the duty, Mike knew MK had breached his duty and when Mike gave the info to D D was aware that he had received the information because MK had breached the duty, D traded on that info so he is guilty under 10b-5 of insider trading.
iii. Misappropriation- trading on the basis of material nonpublic information obtained in any position of trust and confidence can constitute a violation of Rule 1b-5, even though the misappropriator owes no duty to the person with whom she trades. US v. O’Hagan. 
1. Rule 10b5-2. provides a non-exclusive list of three situations in which a person has a duty of trust or confidence for the purpose of the misappropriation theory:
a. Whenever a person agrees to maintain info in confidence;
b. Whenever the person communicating info and the person to whom it is communicated have a history, pattern or practice of sharing confidences, such that the recipient of the info knows or reasonably should know that the person communicating the info expects the recipient to maintain confidentiality; or
c. Whenever the info is obtained from a spouse, parent, child or sibling, unless recipient shows that history, pattern or practice indicates no expectation of confidentiality.
2. Defendant misappropriates MNPI, in breach of a duty owed to the source of the info.
a. How do we determine whether the defendant had a fiduciary duty?
b. Does the corporation expect the outsider to keep the information confidential?
c. O’Hagan:  Lawyer’s ethical codes, Lawyer’s position/role
d. Other (non-exclusive) guidance:  Rule 10b5-2
3. Avoiding 10b-5 liability. 
a. Abstain from trading
b. Disclosure to the source of the info; public disclosure not required
i. If you disclose it, there is no deception (no longer a fraudulent or deceptive device)
ii. HAVE TO DISCLOSE TO ALL SOURCES THATYOU OWE A DUTY OF TRUST AND CONFIDENCE TO. If you owe a duty to two entities and only disclose to one then you may still be liable under this theory. 
4. Rule in Brief- D misappropriates MNPI for securities trading purposes in breach of a duty owed to the source of the information. 
5. Tipping In Misappropriation Cases- same, tipper must have breached the duty owed to the source of the information. 
C. 10b-5(1) Plans. For the purposes of insider trading, a person trades “on the basis” of material nonpublic information if the trader is “aware” of the material nonpublic information when making the purchase or sale. RULE 10b5-1 Plans are an affirmative defense that allows corporate insiders and others to structure securities trading plans when they are not aware of inside information and cannot influence these trading plans even if they later become aware of insider information. 
i. It’s a written plan for trading securities that is designed in accordance with Rule 10b5-1(c).  
ii. Any person executing pre-planned transactions pursuant to a Rule 10b5-1 plan that was established in good faith at a time when that person was unaware of MNPI has an affirmative defense against accusations of insider trading, even if actual trades made pursuant to the plan are executed at a time when the individual may be aware of MNPI that would otherwise subject that person to liability under Exchange Act § 10(b) or Rule 10b-5.  
iii. 10b5-1 plans are especially useful for people presumed to have inside information, such as officers and directors.
iv. Exchange Act § 16(b) still applies to trades made pursuant to a Rule 10b5-1 plan.
D. Remedies/Penalties for Insider Trading.
i. Civil
1. Injunction
2. Disgorgement of profits
3. SEC can seek treble money sanctions, up to 3x profits realized or losses avoided
a. Also liability for controlling persons, s/a employers of up to 1M or 3x insiders profits (whichever is greater) if the controlling person knowingly or recklessly disregards the insider trading by persons under their control 
4. Because the SEC can seek disgorgement and treble damages, an inside trader thus faces potential civil liability up to 4 times profit gained.
5. Administrative proceedings for regulated market professionals (censure, suspension or revocation of broker/dealer licenses, etc.)
ii. Criminal- up to 20 years in prison, fines up to $5M for individuals, $25M for corp. D’s.
E. Section 16(b) liability for Short Swing Trading- ONLY APPLIES TO PUBLIC COMPANIES.
i. (a):  Reporting obligations
1. “Every person who is directly or indirectly the beneficial owner of more than 10% of any class of any equity security . . . or who is a director or an officer of the issuer of such security . . . shall file with the Commission . . . a statement…” disclosing trades within a certain period of time following the transaction.
2. SOX accelerated the deadlines for reporting insider transactions.
ii. (b):  Bright-line short-swing trading rule (over- and under- inclusive for insider trading)
1. “any profit realized by [such beneficial owner, director, or officer] from any purchase and sale, or any sale and purchase, of any equity security of such issuer . . . within any period of less than six months . . . shall inure to and be recoverable by the issuer”
iii. HIGHLIGHTS: 
1. Strict liability that requires disgorgement to public corporation of profits made:
a. Within a 6 month period
b. By certain insiders & “beneficial owners”
2. Intent is irrelevant
3. § 16 applies only to officers, directors, or shareholders with more than 10% of the stock
a. Officer: SEC definition includes president, CFO, chief accounting officers, VPs of principal business units and any person with significant “policymaking function.”Could even be a high-ranking manager
b. Stock classes are considered separately
c. “Deputization”:  If Corp X authorizes one of its employees to serve on the board of Corp Y, and Corp X profits on Y stock within a 6 month period, Corp X may be liable under § 16(b).
4. Directors and officers:
a. You cannot match a transaction made prior to appointment to one made after appointment.
b. You can match transactions that occur after he or she ceases to be an officer or director with those made while still in office.
5. Beneficial owner:
a. § 16(b) liability only if she owned more than 10% both at the time of the purchase and of the sale.
b. Foremost McKesson v. Provident Securities. Must be able to match a purchase to a sale or a sale to a purchase within the 6 month period. The beneficial owner must have at least 10% interest in the company both at the time of the purchase and sale of the security involved. 
6. § 16 applies only to companies that must register under the Exchange Act = public companies
a. Companies with shares traded on a national exchange (e.g., on NASDAQ or NYSE), or 
b. Companies that are forced to go public under the § 12(g) threshold 
c. § 12(g) threshold (post-JOBS Act):  Companies with $10 million in assets and more than 2,000 shareholders (excluding people who became holders via stock options, and only up to 499 can be “unaccredited” investors)
d. Compare Rule 10b-5, which applies to all issuers (regardless whether public or private)
7. Only applies to equity securities. § 16 applies to stocks, convertible debt, and options to buy or sell  (a “call” or “put”). Compare to 10b-5 that applies to all securities. 
8. Sale and Purchase. § 16(b) applies whether the sale follows the purchase or vice versa. Courts interpret the statute to maximize the gains the company recovers
a. Any recovery goes to the corporation. 
iv. HOW TO APPROACH:
1. Is the company public?
2. Is the defendant a director, officer, or beneficial owner of the company?
3. D and Os - you can match any transactions within 6 months while in position; and transactions that occur after he or she ceases to be an officer or director are matchable with those made while still in office, within 6 month period.
4. Beneficial owner - only if she owned more than 10% both at the time of the purchase and of the sale, and within 6 months.
5. Can you match any purchase and sale within a 6 month period that yields profits?
a. Buy low and sell high
b. Sell high and buy low
V. LIMITED LIABILITY COMPANIES (LLCs)- LLCs are their own unique form of business organization.  They are not partnerships nor corporations.
A. Tax Advantages- Tax advantages (can choose to be taxed like a partnership or a corporation; partnership = pass-through tax) [is a box you check, not automatic]
i. Avoid the double taxation that occurs in the corporate context where the business entity itself is taxed and the shareholders are also taxed on the dividends they receive. 
ii. Instead it allows business profits and losses to pass-through and serve are reported on the personal tax returns. Losses can act as a deduction on personal tax returns. 
B. Limited liability like corporations
C. Defining Characteristic is Flexibility. They are premised on a notion of private ordering.  A LLC is “as much a creature of contract as of statute.” (RULLCA § 110 cmt.) Except as expressly limited by statute, the “operating agreement” sets the rules for the LLC.
D. RULLCA. [Revised Uniform LLC Act) has been adopted in 12 states including CA. With states who have not adopted the rules vary widely.
i. Some notes on CA LLCs specifically: Licensed professionals cannot operate through LLCs in California (like attys, cpa’s etc.) In choosing between form of business, consider tax and fee issues.  E.g., California has a “gross receipts fee” [$800] that apply to LLCs (but not corporations); depreciation deductions; etc.
E. Formation
i. Choose state of organization and reserve the LLC name
ii. Draft articles/certificate of organization consistent with statutory requirements and file with the Secretary of State, paying filing fees and the franchise tax. 
1. Articles of Org. Check the statutory requirements of what is required and file with Secretary of State’s Office. E.g.:
a. the LLC’s name;
b. the LLC’s purpose;
c. the agent for service of process;
d. a description of the type of business that constitutes the principal business activity of the LLC;
e. If the LLC is to be managed by 1 or more managers and not by all its members, the articles shall contain a statement to that effect.
iii. Tax arrangements (state and federal).
iv. Designate office and agent for service of process.
v. Draft and enter into an operating agreement.
1. Operating agreements: The basic contract governing the affairs of a LLC and stating the various rights and duties of the members. E.g.: 
a. Each member’s units/interests in the company 
b. Rights and duties of the members (including management structure and rights, voting rights and requirements)
c. The manner in which profits and losses are divided, and distributions are made
d. Amendment of operating agreement (default is unanimous consent)
e. Remedies in the event that the members disagree on the direction of the company
f. Exit provisions (e.g., withdrawal, dissociation, admission) and dissolution
2. In California all LLCs are required to have a LLC Operating Agreement (code § 17050)
vi. In California, file a “Statement of Information” with the Secretary of State, within 90 days after filing the articles of organization (and update as required).
F. Limited Liability and Veil Piercing Exception. General rule:  No member or manager of a limited liability company is obligated personally for any debt, obligation, or liability of the LLC solely by reason of being a member or acting as a manager of the limited liability company.  (RULLCA § 304)
i. Exception:  Courts have imported “veil piercing” concepts into LLC law.Courts have pierced the LLC veil of limited liability to reach the personal assets of members under circumstances similar to those under which courts would pierce the veil of a corporation. 
G. Management Rights. Variable management structure:  can choose member-managed or manager-managed and can customize governance
i. The default is member-managed (e.g., RULLCA § 407)
1. Most matters (ordinary course of business) are decided by majority vote
2. States vary regarding whether the default allocation is one-person/one-vote or by ownership interests in the company (percentage or units)
3. Significant matters require unanimous consent
4. E.g., merger, admission of new member, amending the operating agreement, etc…
ii. Manager-managed LLC option available. 
1. Can be structured as a committee, “board of managers,” a CEO, etc.
2. Some statutes require that the choice be specified in the articles/certificate of organization (California requires both the articles and operating agreement to explicitly state manager-managed if want to establish that structure)
H. Finance. 
i. Contributions: LLC statutes do not require any minimum amount of capital to be contributed to an LLC, nor do all members need to make capital contributions.  
1. Members are free to decide among themselves how much cash, property, or services, if any, each member will contribute.
ii. Allocation of Profits and Losses
1. Typically provided in the operating agreement.
a. Profits and losses may be allocated differently.
2. Delaware default: Allocate profits and losses on a pro rata basis per the ownership interests in the company (percentage or units) (DLLCA § 18-503).
3. RULLCA does not provide a default.
iii. Distributions: Refers to the transfer of LLC property (e.g., cash) to members.
1. Members have no statutory right to compel a distribution – go by rules in the operating agreement.
2. When there is a distribution declared, statutes usually have 1 of 2 default rules:
a. Distributions on a pro rata basis per the ownership interests in the company (percentage or units) (e.g., CA § 18-504).
b. Equal share rules (per capita) like partnership (e.g., RULLCA § 404).
iv. Transferability: Unless otherwise provided in the LLC’s operating agreement, a member may assign her financial interest in the LLC.
1. Such a transfer typically transfers only the member’s right to receive distributions and does not confer governance rights or rights to participate in management.  
2. An assignee of a financial interest in an LLC may acquire other rights only by being admitted as a member of the company if all the remaining members consent or the operating agreement so provides.  
3. Analogous to partnership rules.
I. Fiduciary Duties. 
i. Manager-managed LLCs: The managers of a manager-managed LLC have a default duty of care and loyalty*
1. Usually, members of a manager-managed LLC have no duties to the LLC or its members by reason of being members
ii. Member-managed LLCs: All members of a member-managed LLC have a default duty of care and loyalty**
iii. The standard of care varies by statute: Some state an ordinary care standard, some state gross negligence (e.g., RULLCA)
iv. Derivative Actions: Member may bring an action on behalf of the LLC to recover a judgment in its favor if the members with authority to bring the action refuse to do so
v. Freedom of Contract
1. RULLCA permits modification, but not elimination, of fiduciary duties (“manifestly unreasonable” standard).
2. Some states (like Delaware) have allowed for elimination of fiduciary duties if clearly and expressly provided in the operating agreement.
3. The implied contractual covenant of good faith and fair dealing is non-waivable.  (RULLCA allows the operating agreement to prescribe standards, if not manifestly unreasonable, by which the performance of the obligation is to be measured)
J. Dissociation and Dissolution. 
i. RULLCA provides for dissociation and dissolution default rules generally similar to RUPA with some big differences:
1. the unilateral withdrawal of a member by express will does not result in a dissolution;
2. there is no default provision for a buyout upon dissociation (instead the dissociated member holds interest as a transferee)
3. provides different events by which a member can dissociate and also means of expelling a member (incl. where a member transfers all her interest)
4. RULLCA thus creates more stability (like a corp) by making it far harder for a member to force a dissolution and winding up than in a partnership.
ii. Delaware doesn’t have a rule for dissociation but has a rule for dissolution upon any of the following:
1. At the time, or upon the happening of events, specified in the operating agreement; 
2. Unless otherwise provided in the operating agreement, upon the vote or consent of members who own more than 2/3 of the then-current percentage interests in the LLC;
3. Within 90 days of an event that terminated the membership of the last remaining member (with limited exceptions); or 
4. Upon the entry of a decree of judicial dissolution.
5. Unless otherwise provided in the operating agreement, a member cannot unilaterally resign or withdraw until the LLC has been dissolved and wound up. 
VI. SOCIAL ENTERPRISE
A. LL3Cs (passed by 9 states, but has slowed and regressed recently)
i. New form of for-profit business entity (low-profit LLCs with a charitable or educational purpose).
ii. In 2008, Vermont was the first state to allow a company to register as a L3C, built on the LLC framework with the aim of giving for-profit companies with social missions the ability to raise philanthropic funds.
B. Flexible Purpose Corporations
C. Benefit Corporations
i. Benefit Corporations v. B. Corps. Benefit corporations are a specific legal corporate structure where B Corps are a certification by a third party certifying company. 
ii. Business Judgments. A benefit corporation must:
1. have a corporate purpose that involves creating or pursuing “a general public benefit” (= “a material positive impact on society and the environment”); can also have a specific benefit purpose
2. produce, file with the state, and make publicly available an annual benefit report that describes how it pursued the general public benefit and the success of that pursuit.
a. [bookmark: _GoBack]Assessment must be done by reference to a comprehensive, credible, and transparent third-party standard.
iii. Benefit Director. Must have a “benefit director,” independent of the corporation, who prepares an opinion to be included in annual benefit report about whether corporation acted in accordance with its public benefit purpose and if not how it failed to comply.
iv. “Benefit enforcement proceeding” may be brought by the corporation or derivatively by a shareholder, director or others specified for failing to pursue or create a general public benefit.
v. Remedy? Removal of director? No case law on how courts should analyze these proceedings or how the fiduciary obligations should be assessed.
vi. B LAB: 
1. Promotes model legislation for benefit corporation statutes to be adopted by state legislatures.
2. Certifies a qualifying corporation as a “Certified B Corporation” – meaning it has met B Lab’s standards as a socially responsible corporation; this is a private standard. 
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