Marital Property Systems & Getting Started 
1. Comparing ED and CP 
	Common Law / Equitable Distribution
a. Property During Marriage:
i. Ownership follows title as if each spouse unmarried (if it’s in your name, it’s yours) 
ii. ED started in the 1980s 
iii. Title holder has full management and control of property
















b. Labor / Earnings During Marriage:
i. Each spouse owns as if unmarried
c. Death – Intestate:
i. Surviving spouse gets 1/3 share to ALL of decedent’s estate, depending on whether there are surviving parents, siblings or children.
ii. Estate = all property acquired by decedent before or during marriage
iii. If it’s in your name it’s yours … min 1/3 to surviving spouse
d. Death- Testate: 
i. Surviving spouse is entitled to take under the will OR may elect instead to take 1/3 “forced share” of decedent’s estate.
ii. Surviving spouse can accept what’s in will or insist on the 1/3 (if they are left less than 1/3)
e. Property Division at Divorce:
i. ALL property, however or whenever acquired
ii. Court applies equitable factors: may consider labor contribution, gift or inheritance 
iii. Historically men would get everything because women didn’t work and men had control of everything.  Can’t divide by economic value… unfair 
iv. Economic distribution states - during marriage if it’s yours, it’s yours. At end of marriage we divide up everything based on what we think is fair
v. Presumptive 50-50 division of property acquired during marriage (“marital property”)
vi. BUT judge can award more than 50 % of marital property to one spouse based on “equitable” factors such as economic need, labor or financial contribution to assets
vii. Judge can also reach and award non-marital property (SP) based on equitable factors 
f. Spousal Support / Alimony: 
i. Title controlled at divorce. Supporting spouse usually had income and property.
ii. Spousal support was often the only economic benefit the supported spouse got in the divorce

	Community Property
Marriage is an economic community 
CP = property acquired during the marriage, as the product of either spouses labor, or property acquired with CP funds 
a. Property During Marriage:
i. CP = property acquired during marriage (ie. product of either spouse’s labor)
ii. SP = Each spouse’s property owned before marriage or acquired during marriage by gift, bequest or inheritance is SP.  Meaning a spouse did not earn it – if spouse earns it, then it is CP 
iii. Before 1975 Husband had sole control during the marriage 
iv. As of 1975 both spouses have management and control of CP.
v. Currently equal management and control and ½ present interest 
vi. CP: Each spouse has a present, existing, equal ½ interest in CP (Cal. Fam. Code 751)
b. Labor / Earnings During Marriage:
i. Each spouse’s labor is CP
c. Death – Intestate:
i. Surviving spouse gets:
ii. ALL of decedent’s CP
iii. and 1/3-All of decedent’s SP, depending on whether there are surviving parents, siblings or children.
iv. Doesn’t matter how big the CP is, surviving parents, siblings and children don’t get any CP
d. Death- Testate: 
i. Each spouse can “will away” ½ of CP and all of SP.
ii. Surviving spouse thus has no right to inherit either decedent’s SP or decedent’s ½ of CP.
e. Property Division at Divorce:
i. Division of ALL CP but NO SP
ii. Fight is always over what is CP 
iii. CP = property acquired during the marriage, as the product of either spouses labor, or property acquired with CP funds  
iv. Acquired as an inheritance or a gift during the marriage is SP (not by labor/effort)
v. Mandatory 50-50 division of CP in Cal. (Cal. Fam. Code 2550)
1. This does not mean that they split things in half- but each has to end up with 50/50 in value – so one gets a car and the other gets the stock shares
vi. BUT very few exceptions
2. (Cal. Fam. Code 2600-2604)
3. Penalty for breach of fiduciary duty 
vii. Judge cannot reach and divide either spouse’s SP
viii. All property acquired by A during marriage with his labor (salary) = presumptively CP even if only A’s name on the title
f. Spousal Support / Alimony: 
i. Can be for the duration of the divorce or permanent. 
ii. Permanent = short or long term
iii. If property division leaves both spouses able to support themselves – no spousal support needed




2. Analyzing Problems
a. When did the marriage start?
b. When did it end? 
c. When was the property in question acquired? 
i. Use – title, photo from before marriage, affidavits, 
d. Where domiciled at time of acquisition?
e. Tracing of funds 
f. Presumptions? 

Characterization
1. Character
a. Separate Property - SP
b. Community Property - CP
c. Quasi Community Property – QCP – as if CP
i. Property acquired during the marriage while the spouses were domiciled elsewhere if the RP would have been CP if the acquiring spouse had been domiciled in CA at time of acquisition 
ii. At divorce court will treat QCP as if it were CP
d. Quasi Marital Property – QMP – as if it was marital property
i. Property that would have been CP or Quasi CP if acquired during a valid marriage – comes up in putative spouse situations
ii. If putative spouses (good faith belief) found then all property will be treated as if CP or SP. What would have been CP will be treated as CP, etc SP
2. Community Property Cal. Fam Code. §760
a. Except as otherwise provided by statute, all property, real or personal, wherever situated, acquired, by a married person during the marriage while domiciled in this state is community property.
b. all property, real or personal (RP, bank accounts, artwork, clothes, jewelry etc…)
i. onerous title – acquired by either spouse’s labor
c. wherever situated prop can be anywhere in the world 
d. acquired, by a married person during the marriage when did marriage start? End? When was the property acquired? 
e. while domiciled in this state is community property.  Where did x live at time of acquisition? 
f. All property that is not separate property
g. The labor or effort of either spouse during marriage is community property
h. Andrews v. Andrews Son’s wife nursed mother until her death. Father promised the RP in return. Father remarried & left to new wife. Son sued for enforcement upon father’s death. Law prohibited testimony by parties with an interest (wife has an interest if RP is CP) Son stated was SP.  Court held not an inheritance but a K. so CP
i. Downer v. Bramet When is a gift not really a gift? When its in exchange for labor. H worked on a ranch, no retirement plan, but owner left ranch to H & 2 other employees post divorce H sold interests and W claimed ½ share. Owner testified was a gift. Statement not dispositive. Gift in return for labor is CP not SP. To extent gift was “a remuneratory gift” for H’s services = CP
3. Separate Property Cal. Fam. Code §770
a. (a) Separate property of a married person includes all of the following:
i. (1) All property owned by the person before marriage.
ii. (2) All property acquired by the person after marriage by gift, bequest, devise, or descent.
iii. (3) The rents, issues, and profits of the property described in this section.
b. (b) A married person may, without the consent of the person’s spouse, convey the person’s separate property. 
c. Lucrative title – property not acquired through labor
d. CP contributions to SP (including labor of the spouse) can create a CP share of the SP or a right to reimbursement 
e. §771 The earnings and accumulations of a spouse and the minor children living with, or in the custody of, the spouse, while living separate and apart from the other spouse, are the separate property of the spouse.
f. Estate of Clark Rule: “Property acquired by compromise [settlement] is SP if the right compromised is separate.”  Father sued deceased son’s estate for oil rights before marriage and obtained them via settlement after marriage.  Inheritance rights are SP
4. Tracing 
a. The source of the funds – tracing – controls the characterization of the property as CP or SP
b. Tracing untitled property to Mixed Sources – purchase with some SP and some CP
i. Spouse A purchases asset (bicycle) for $500.
ii. He pays using $200 cash (birthday gift from his mother) = SP and $300 cash (from his employment wages) = CP
iii. Character of bicycle: 2/5 SP and 3/5 CP
c. Tracing to SP Source
i. The general presumption that property acquired during marriage is CP can be rebutted by tracing to SP (inheritance, gift, premarital property, income from SP, profits from sale of SP, etc…)
ii. Ways to prove SP: testimony of person who gave gift, bill of sale, photos, thank you note, contemporaneous journal entry/note
d. This is true of all property except jointly titled property under the CP title presumption. Tracing does not rebut the CP title presumption, only agreement does.
5. Life Insurance Proceeds 
a. Estate of Logan Held: Term life insurance policy upon the life of one spouse is not divisible as CP, even though previous premiums for the policy were paid with CP. Term life insurance has no cash value.
b. Whole life insurance is proportional – at death portion of policy paid with CP is CP.

Transmutation
1. Transmutation
a. The character of property can be changed (transmuted) by agreement of the spouses (BOTH have to agree, 1’s intent is not enough)
b. Happens 2 ways: 
c. 1) Pre-marital/Ante-Nuptial Agreements: Couple can agree to opt out of the CP system and agree to preserve as separate property their earnings during marriage and not to make any CP claims against the other’s estate at time of death. 
d. 2) Agreements made during marriage = “transmutation” because the property originally has one character and is transmuted by agreement to take on another character. 
2. Pre – 1985 – Express, Implied, Oral, or Written
a. Agreement to transmute can be express, implied, written or oral
b. Except transmuting to a Joint Tenancy (because ½ of JT can’t be willed away)
c. Estate of Raphael; 1939 transmutation via oral agreement was valid at the time made.  No writing requirement. “The agreement of transmutation may be of the most informal character”
d. Marriage of Jafeman House HSP before marriage. Calling it “our house” is not a transmutation. One spouse’s testimony as to their “undisclosed beliefs…has no probative value;” spouse have to disclose his/her beliefs as to what they believe the property is classified as and other spouse has to agree = transmutation. (The gifting spouse has to agree)
e. Estate of Nelson; transmutation may be proved “by the acts of the parties and their conduct in dealing with the property.” No express or formal agreement is required if it may be fairly inferred from evidence CP intended. H owned hotel W worked at. Filed income from hotel jointly (only CP could be on joint return at time). Hotel - CP
3. Post – 1/1/1985 – Must be in Writing 
a. CA Fam. C. §850 Writing 
i. Transmutation occurs only by a written “express declaration.” 
1. By the spouse whose interest is adversely effected 
ii. Can be with or without consideration and be valid
b. [bookmark: _Toc498889195]CA Fam. C. 851
i. FL 851: subject to law of fraudulent transfer
c. CA Fam. C. §852 Form of Transmutation - The Writing 
i. FL 852: 
1. (a) Validity-writing
a. Express declaration made, joined, consented to, accepted by spouse whose interest in the property is adversely affected.  
2. (b) Not effective as to 3rd party w/out notice unless recorded
a. you have to record transmutations of real property
b. 3rd parties: lenders, mortgagers, etc…
3. (c) Not applicable to gifts of clothes, jewelry, tangibles
a. gift from one spouse to another purchased with CP funds. 
b. You don’t need an express declaration if you are making a gift… but if the value of the gift is out of proportion to your standard of living you need a writing to transmute something from CP to SP
c. So, if not grossly out of proportion, gift purchased with CP becomes SP
d. §852(c) Tangibles ≠ car Marriage of Buie and Neighbor H used WSP $ to buy porsche & put title in his name. Legis. Hist shows cars not included in tangibles.
4. (d) Doesn’t affect characterization of commingled property
5. (e) Only applies to transmutation on or after 1/1/1985
a. date of transmutation is super important, not the date of acquisition
ii. Express declaration not satisfied unless the writing “contains language which expressly states that a change in the characterization or ownership of the property is being made.” Estate of MacDonald (1990) (Parol evid. rule applies – no extrinsic evid. agreement “on its face”)
iii. McDonald – to change the character of the $ in an IRA there must be an express declaration a la “I, Wife, agree that any CP contained in the IRA be changed to Husband’s SP. ” (W waives right to CP in IRA not as good, but works too)
iv. Marriage of Benson (Cal. 2005) illustrates that there is NO exception to the writing requirement that appears in 852(a). (Not even SoF exceptions ie: partial performance)
v. Marriage of Valli
1. H bought life insurance and named W as “owner.” CA SC held No transmutation.
2. Just putting in in her name “Brenda Jones” as owner without any “separate property” language does not change the character of the property from CP to W’s SP.
a. “transfer” to W is also insufficient 
3. If H and W acquire property with CP funds and agree that the property is to be one person’s (e.g. W’s) separate property, they are agreeing to transmute the property from CP to W’s SP. 
4. To do so they must put the asset in W’s name and add the language “as her separate property” or “sole and separate property.” 
vi. Marriage of Starkman
1. H super wealthy and neither H or W worked during marriage. H created trust to avoid probate. Trust states:  any SP put into trust = CP unless identified as SP.  Issue: did putting SP into the trust transmute it to CP? No. 
2. Held the trust did not state that any SP transferred to the trust would “become” or “be changed into” CP so no transmutation
d. CA Fam C. §853 – No Conditional Transmutation 
i. Since a will only becomes effective at death, a statement in a will that attempts to change the character of the property is not admissible as an express declaration before death of the testator. §853
ii. Marriage of Holtemann transmutation cannot be made conditional on death only, and not on divorce. H transmuted SP into CP in a trust and argued he meant only if he died.  No. Transmutation is effective immediately.

Presumptions 
1. General Presumptions 
a. Conclusive presumption = TC must find presumption despite contrary evidence
b. Rebuttable presumption = TC may hold presumption only until sufficient contrary evidence. 
c. Standard of proof to rebut = preponderance of the evidence
d. Burden of proof is on whoever wants to show something is CP
e. General presumption 1: Property acquired during marriage = CP.
i. Burden of proof on party who says property is CP because acquired during marriage.  
ii. Must show acquired during marriage.
iii. If party (B) wants to rebut, must show that the acquisition was acquired from SP source, such as:
1. “lucrative title” (gift, inheritance, bequest)
2. OR 
3. acquired with party B’s SP funds (also could show asset was transmuted from CP to SP by agreement)
f. General presumption 2: Property acquired with CP funds = CP
i. Burden of proof: Party B claims property is CP, must show property acquired with CP funds 
ii. Rebut with evidence showing the parties agreed to hold the property as other than CP 
1. E.g. Party A makes gift of CP to party B (spouse) as B’s SP.
g. If attempting to show transmutation after 1/1/85 there must be a writing with an express declaration. 
2. Title Presumptions
a. Application of Title Presumptions 
i. Title presumptions apply when title is understood to show an agreement of the parties (spouses) to hold as indicated in the title. 
ii. CP Title presumption strong & can’t be rebutted solely by tracing funds
iii. Title in 1 spouses name treated differently than title in both names
1. Both: presumption is CP (more on joint titles below)
2. One name: 
a. States A’s SP and has only A’s signature: title irrelevant – source of funds or agreement control 
b. States A’s SP & has B’s signature: title presumption is A’s SP
3. Married women’s presumptions – special rules for titles with W’s name before 1975. Presence of W’s name = WSP
b. CP Title Presumption: 
i. Title Presumption of CP:  the governing instrument must either specify that the property is held as community property or that the co-owners are husband & wife. 
ii. Stating H&W in the title creates the presumption of CP
c. Rebutting CP Title Presumption 
i. Sufficient evidence spouses agreed to hold as something other than CP 
ii. Have to show even though the title says CP they really intended it to be something else.  (Ie: the title was that way in the event of death)
iii. Tracing to SP funds insufficient to rebut CP title presumption when held jointly
d. Title in One Spouse’s Name: Title can be immaterial or controlling 
i. The form of the title gives rise to different presumptions
ii. “Immaterial”: Title in one spouse’s name does not defeat the general presumption that property acquired during marriage is CP. 
1. E.g. If Party A buys asset with CP & has title state “A’s SP,” asset is still CP.
2. A can rebut this general presumption by tracing to SP $
iii. “Controlling”: Title is given presumptive effect only when the form of title itself is understood to evidence a gift or agreement of the parties to hold as indicated in the title.  
1. E.g. If Party B buys asset with CP and has title state “A’s Sole and Separate Property” = asset is A’s SP. 
2. Stating A’s sole and SP with B’s signature gives rise to a title presumption 
3. Title presumption may be rebutted by showing agreement (must be written after 1/1/1985) if CP funds used to purchase property titled in one spouse’s name
3. Married Women’s (applies only to titles taken before 1/1/1975) Cal. Fam. C. §803
a. Before 1975, only the husband could determine the title of any asset purchased with CP funds. & H had sole control & management of CP
b. Presumption: wife took any asset by written instrument on which her name appeared alone or with another person as her SP.
c. Can’t be rebutted by tracing to H’s SP or CP
d. Tenants in Common & Married Women’s Presumption
i. If in her name and that of any other person, presumption that she takes her part as a tenant in common (SP);
ii. If acquired by H & W by an instrument in which they are described as H & W, presumption is CP, unless a different intention is expressed in the instrument. (Exception: T in C Dunn v. Mullan)
e. Dunn v. Mullan 
i. Title reads: “John Doe and Jane Smith Doe, husband and wife, as tenants in common.”
ii. Title presumption: 1/2 is CP, and 1/2 is W’s SP.
iii. H & W have equal shares in the CP 1/2.
iv. Therefore, H owns 1/4 as his CP share, and W owns 1/4 as her CP share plus 1/2 as SP.
v. Rule applies: Only if it says as TinC before 1975
Joint Titles 
1. Types of Joint Titles 
a. Joint titles = CP, JT, TinC (Tenancy in common)
b. Joint Titles entered into Before 1975
i. “John Smith and Jane Doe Smith as community property” or “as husband and wife” = CP title presumption.
ii. “John Smith and Jane Doe Smith,” or “as tenants in common” = treat as a T in C and W holds her share as her SP; the remaining share = CP.
iii. “Joe Doe and Jane Smith Doe, husband and wife, as joint tenants” (or “in joint tenancy”).
1. For death JT = JT & for divorce JT = JT (until 1965)
2. JT = 2 ½ present SP interest (no CP interest)
c. Pre 1965 – Title presumption is JT = JT (unless rebutted by both spouses saying it’s CP) 
d. Post 1965 JT = CP at divorce
2. Joint Tenancies 
a. Any property held in JT is presumed CP upon divorce. §2581 (formerly 4800.1) Retroactive. Does not matter when you took title. 
i. Rebuttal by agreement ONLY
1. Acquisition before 1984 – agreement can be oral or implied
2. Acquisition on or after 1/1/84 must be in writing (separate agreement or clear statement in title/deed)
a. This is a result of the anti-Lucas law §4800.1 (now §2640) (not the 1985 all transmutation in writing law §852)
ii. No rebuttal by tracing to funds
b. If there is an agreement, characterization will be according to the agreement
i. ie: WSP 30%, CP 70% (This is apportionment)
c. If no agreement JT is CP at divorce
d. If no agreement and whole is CP, is there a right to reimbursement of SP purchase $?
i. Acquisition before 1984  no right to reimbursement unless reimbursement agreement. Lucas 
1. Agreement can be express, oral or implied (because it’s before 1984, thus before 1985)
ii. Acquisition 1984 or after  right to reimbursement based on tracing to SP funds. §2640
1. Bare amount only, no interest, no appreciation
2. If the asset has appreciated in value the appreciation is CP and each spouse gets half of the value
iii. You can trace SP contribution through later transactions
1. In 2000 Spouse A makes SP contribution to purchase of CP House One.  
2. House later refinanced and equity loan used to purchase CP House Two or House One sold and proceeds “rolled over” into purchase of CP House Two.
3. At divorce in 2017, Spouse A is entitled under §2640 (4800.2) to reimbursement for SP contribution Marriage of Walrath (1998)
e. Working through JT problems: 
i. 1st determine characterization, then determine reimbursement
ii. Bought before 1984: JT = CP unless apportionment agreement – can be in writing, oral or implied (1984 is before 1985 writing requirement)
1. Reimbursement by agreement only, can be oral, written or implied 
iii. Bought 1984 or after: JT = CP unless written apportionment agreement
1. SP reimbursement for SP contribution to purchase price if traceable 
2. Appreciation is CP and not apportioned 
f. JTs at Death
i. Upon death JT = JT
ii. Estate of Levine 
1. H bought house in 1974, took in JT, wanted JT if wife died first but CP if he did. H will said CP and tried to will ½ to kids. No transmutation agreement. 
2. Rule:  For the purpose of determining the character of real property upon the death of a spouse, there is a rebuttable presumption that the character of the property is as set forth in the deed.  [Here title says “JT”] 
3. The presumption may not be overcome by testimony about the hidden intention of one spouse, undisclosed to the other spouse at the time of the conveyance.” so JT stands. – Only agreement changes character (can be oral agreement before 1985)
iii. When death is during divorce, it matters when in the process the spouse dies
1. Estate of Blair H&W have JT house.  During divorce proceedings, before divorce entered W died.  Upon separation, she changed her will to leave whole estate to sister.  Sister and H both claim house.  Held: still married when died, court can’t go back and grant divorce after death so house in JT passes to surviving spouse. 
2. Marriage of Hilke W died after entry of divorce during division of property. Divorce made the JT CP and W can will away her ½ of CP
3. Community Property 	(1987 & 1984 Matter!)
a. CP title is title taken in any joint form that isn’t JT or TinC (ie: X & Y as husband and wife OR X & Y)
b. Title presumption property is CP, rebuttable by agreement. 
c. Reimbursement for SP contribution to purchase 
i. Depends on time of acquisition
ii. Before 1984 – must have an agreement in order to get reimbursement Lucas
iii. After 1984 right to reimbursement based on tracing 
iv. Appreciation in value is CP and split by the community 
d. Before 1984
i. Any agreement can rebut the CP title presumption – written, oral, or implied
ii. Reimbursement only if agreement (written, oral, implied)
e. Between 1984 & 12/31/1986
i. Oral or implied agreements can still rebut the CP title presumption of CP until 1987
ii. (1985 – 1987 – agreement in writing there are arguments for and against doing it this way but no cases stating either way – E&E)
iii. Right to reimbursement for SP purchase $ (Anti-Lucas laws apply)
f. During or After 1987 
i. CP title presumption can be rebutted by written agreements only 
ii. Right to reimbursement 
g. Community Property with Right of Survivorship Cal. Fam. C. §760 7/1/2001
i. If title reads “CP with right of survivorship” then 100% passes to surviving spouse.
ii. When both spouses are alive, either can terminate the right of survivorship by the same procedures by which a JT can be severed.
iii. For purposes of divorce, still = CP.
iv. Way of avoiding probate
v. If marriage ends in divorce “CP with right of survivorship” is CP, if it ends in death it functions like JT – passing to the surviving spouse without probate
h. CP and CP with right of survivorship operate the same way - the entire asset is valued as of the date of the decedent’s death.  
i. If the title says only “CP” each spouse retains the right to will away one-half to someone other than the surviving spouse.
j. If the title says “CP with right of survivorship” neither spouse has the right to will away one-half to someone other than the surviving spouse.   
4. Tenancy in Common 
a. This is pretty rare. TinC does not carry right of survivorship so most married people don’t use it.
b. §2581 TinC presumed CP at divorce as of 1/1/87
c. Might be a thing in old marriages with RP before 1975 under the married woman’s title presumption

Apportionment / Reimbursement 
1. Apportionment v. Reimbursement – When each is appropriate 
a. Apportionment 
i. Changes ownership (typically in proportion to expenditures)
ii. Apportionment when: 
iii. Joint title and spouses have an apportionment agreement (writing after 1985)
iv. Single title but CP used for purchase $ - ie: mortgage payments 
1. SP house. Marriage.  CP used to pay mortgage for years. 
2. At divorce proportion of original purchase price paid with CP = CP 
3. Community entitled to CP portion of value at divorce. 
4. Example: A buys 60K house before marriage. Puts 10k down and mortgages remainder.  Mortgage paid from CP (salary)
5. $10K = A’s SP = 1/6 of house value
6. $50K = CP = 5/6 of house value
7. House is worth $300,000 at time of divorce.
8. 1/6 of $300,000 = $50,000 [A’s SP]
9. 5/6 of $300,000 = $250,000 [CP]
10. A and B each have 1/2 (50%) interest in the CP.
11. At divorce:
12. A gets $125,000 CP, plus his $50,000 SP.
13. B gets $125,000 CP.
b. Reimbursement 
i. Gives back expenditures 
1. For purchase price and improvements
2. No maintenance, insurance or taxes, etc… can be reimbursed  
ii. Right to reimbursement can be waived in writing 
iii. Joint Title 
1. Joint title, SP contribution to CP, and spouses have no apportionment agreement 
2. Before 1984 must have a reimbursement agreement 
3. After 1984 no agreement necessary, reimbursement is a right under the Anti-Lucas laws
iv. Single Title / SP
1. SP contribution (purchase $ or improvements) to one spouses’ SP also has a right to reimbursement 
2. CP contribution for improvements has a right to reimbursement. 
a. Does not matter if other spouse consents, unless waived in writing there’s a right to reimbursement for the community
3. CP contribution for acquisition (ie: paying mortgage) will result in apportionment under the proportionality rule. 
c. CP contribution resulting in increase in value of SP business – use Pereira or Van Camp 
2. CP Contribution to SP –  Can Result in Apportionment or Reimbursement
a. Fact Pattern: 	(memorize me!)
i. Spouse A acquires SP asset before marriage, takes title as A’s SP.
ii. Spouse A makes down payment with SP, but enters into loan secured by mortgage/deed of trust to pay balance.
iii. During marriage CP is used to make payments on Spouse A’s SP asset; mortgage paid off in part or entirely. 
iv. A’s SP asset has increased in value.
b. Title says SP…no transmutation agreement … it’s proportionate 
c. SP Titled Asset – The Proportionality Rule 
i. The proportionality rule gives to the community a CP interest in such property in the ratio that the payments on the purchase price with CP funds bear to the payments made with SP funds. Marriage of Moore (1980)
ii. Applies to:
1. CP used to pay off the purchase-money debt of SP titled property acquired before marriage
2. Untitled asset acquired during marriage with both SP and CP funds
3. SP titled asset acquired during marriage with both SP and CP funds
4. Jointly titled property where there is legally adequate proof of spouses’ agreement to preserve proportional interests
iii. Does not apply to CP payment of interest and property taxes. (No right to apportionment or reimbursement for CP payment of interest or property taxes)
iv. Apportionment analysis of purchase price. 
1. A’s SP house purchased in ‘05, 10k down 50k mortgage paid with CP 
2. If A keeps separate title: 
a. House = 1/6 A’SP 5/6 CP 
b. at divorce A 2.5/6 current value + 1/6 SP and B 2.5/6 CP
3. If A’d changed the title to JT before 1984: House CP & A has no right to reimbursement of the 10k unless an agreement.
4. If A’d changed the title to JT 1984 or after: House CP & A has a right to reimbursement of 10k under §2640 Anti-Lucas 
d. Untitled Asset 
i. Character of asset is NOT determined by character of initial contributions. 
ii. California courts apportion character of an asset according to the relative contribution of SP and CP “estates.”  Vieux v. Vieux (1926)
iii. So at time of divorce apportioned by % of CP and SP payments in total
e. CP Improvement of SP 
i. What if Spouse A used CP to improve his SP?  E.g. add a porch, replace the windows, renovate the bathrooms.
ii. CP improvement of SP results in the right to reimbursement of the CP 
iii. Doesn’t matter if B consented to A’s use of CP to improve A’s SP. No presumption of gift even if both consented.
3. CP Contribution to SP Business  Community Income 
a. Fact Pattern 
i. A owns SP business or income producing asset. ie: bakery or stock portfolio
ii. During marriage, Spouse A works (labor = CP) in SP business, or manages (labor = CP) SP asset
iii. During marriage SP asset increases in value or produces income/profit
1. Applies when spouse does more than minimal time and effort to handling the separate property 
2. Applies to real estate and securities too – important 
iv. Income from SP is SP
v. BUT
vi. When Community Contributes Labor to SP asset Community is entitled to Community Income 
1. [not CP property interest in SP asset] 
vii. Two Formulas to calculate “Community Income” Pereira or Van Camp
b. Pereira Formula
i. Use when management by the spouse (aka community effort) was the primary cause of the growth or productivity of the initially separate business.
ii. Pereira formula benefits the community – it allocates a fair return on the SP investment and allocates the excess in value to CP
iii. Calculate “a fair rate of return” (i.e. interest rate) and call that SP Income.
iv. The “fair rate of return” is what the SP spouse is entitled to keep as SP.
1. fair rate of return is based on the initial value 
2. Court determines the fair rate of return and it’s usually the legal interest rate 
v. Primary reason ≠ sole reason for the increase 
vi. Pereira Formula = 
1. [total income] 
a. value at time of divorce – initial SP investment/value
2. – [SP income / fair rate of return] 
a. rate (ie: 7%) x initial investment = annual rate. Annual rate x number years married = fair rate of return 
3. = Community Income or CP share 
4. The Total Income -  SP Income = Community Income
a. Do not subtract Family Expenses as in Van Camp
vii. Example: 
1. H used 100k SP to start business. Married for 10 years after. 
2. Business worth 500k at divorce. 
3. Fair rate of return on initial investment is 7%.  7% of 100k = 7k.  
a. 7k per year for 10 years = 70k 
4. Total income = 500k – 100k (divorce val. – orig val) = 400k
5. Total income – fair rate = community income CP; Here: 
a. 400k – 70k = 330k CP
6. H gets: 100k initial investment; 70k fair rate of return on initial investment; 165k ½ share of CP. = 335k
7. W gets: 165k ½ share of CP
viii. Pereira formula will usually benefit the community more because it gives the SP spouse only a fair return.  Ex. 7%.  The community gets the rest.
ix. So, if you’re the non-SP owner spouse, you probably want the court to apply Pereira.
x. Owner spouse gets: the business as SP, the fair rate of return as SP and her ½ share of the CP interest 
1. Non owner spouse = ½ share of CP interest
xi. Note If the “Actual Return” was less than the projected “Fair Return” = No Community Income Beam 
c. Van Camp Formula 
i. Use when the character of the separate business is largely responsible for the growth or productivity. 
1. The increase is due to something other than a spouse’s effort. Ie: trend 
ii. Van Camp formula will give the community a ‘standard salary’ value for owner spouse’s labor, but the rest is owner spouse’s SP.
iii. Assign a “reasonable value” to services performed by H and call that Community Income.
1. If the spouse paid themselves a reasonable salary there’s no need for the formula, the community was compensated through the earnings
iv. DO subtract the amount of Family Expenses paid from the SP Business Total Income.
v. Van Camp Formula = 
1. Community Income (reasonable value of services)
2.  -  Family Expenses 
3. = Net Community Income
vi. Business Total Income – Net Community Income = SP Income
vii. Example
1. Same facts as example above. Need: reasonable value of services and community expenses. 
2. Reasonable value of services = 50 k per year (a reasonable salary for the manager).  x 10 years = 500k
3. Community expenses = 40k per year. x 10 years = 400k
4. 500k community income – 400k family expenses = 100k net. CP
5. H & W each get 50k of the CP and H gets whole business 
viii. Van Camp benefits the SP owner spouse. 
ix. If the community expenses exceed the reasonable value of services the community has already been compensate and there’s no community income. Beam
d. Contributions by non-owner Spouse 
i. If paid reasonable market rate salary community is compensated.
ii. If no salary (or below reasonable market rate salary), Van Camp or Pereira would apply to determine Net Community Income the same way as if it was the owner spouse working in the SP business.
4. SP Contribution to SP Property Cal. Fam. Code 2640 (c) Effective 1/1/2005:
a. If Spouse A makes an SP contribution to acquisition of property by Spouse B during marriage, Spouse A has a right to reimbursement without interest
b. Unless:
c. Written waiver of right to reimbursement
d. OR
e. Agreement of Transmutation

Comingled Funds & Family Expense Presumption 
1. RULE: If funds from a commingled account were used to acquire an asset during marriage there is a rebuttable presumption the asset is CP. 
a. Burden of proof lies with party seeking to show asset acquired with non CP funds
b. General presumption that because acquired during marriage = CP still applies
2. Rebutting commingling presumption – show SP funds actually used – 2 ways:
a. Only SP funds available because CP funds exhausted  - OR - 
b. SP & CP funds available, but SP funds used/intended – contemporaneous records ie: diary, check note 
3. Family Expense Presumption – Showing CP Exhaustion
a. Available CP funds are presumed to have been used to pay family expenses
b. SP funds are presumed to have been used to meet family expenses only when CP funds are exhausted
i. Look at character of $ in account.  Use CP 1st for family expenses & to purchase assets. 
ii. No reimbursement for SP payment of family expenses absent an agreement
1. Spouses have a mutual duty of support during marriage so presumption is gift to the community 
c. See v. See 1966 (pre 1975) – Exhaustion 
i. H had 2 accounts and used both to pay family expenses. 
ii. H argues that community expenses were greater than community income over the 21 yr marriage so he could have used SP so asset should be SP.  
1. This argument is called: total recapitulation
iii. Held: No. to rebut general presumption of CP because acquired during marriage and specific commingled funds presumption H must show he actually used SP. 
iv. Character of property is determined at time of acquisition.
1. Character remains the same unless transmuted by agreement of the spouses.
2. If acquired during marriage, presumption is CP.
v. H would be able to show SP used if he could show CP exhausted at the time of acquisition 
vi. If no adequate records kept (showing CP exhausted at time of purchase) presumption stands. 
4. RULE: if you are going to commingle, you assume the burden of record keeping to rebut presumption that all assets bought using funds from commingled accounts = CP
a. Only exception is no records through no fault ie: fire
b. Otherwise no records = CP
5. Direct Tracing - Proving SP funds Available Plus Intent to Use 
a. Marriage of Mix 1975 – upheld TC finding asset SP though no contemporaneous record. Famous attorney – checked enough SP before purchase, intended to use SP. TC had substantial evidence SP actually used
b. Marriage of Frick 1986 – H owned hotel and intended to use the funds from it to pay the mortgage on it.  Deposited them into commingled account and paid mortgage.  Held: CP used to pay mortgage, no showing CP exhausted at time of payments. to rebut presumption, H must show 1) SP available at time mortgage payments made and 2) intention to use SP specifically for that purpose. Here showed only that each month received rental income sufficient to pay mortgage.
c. Estate of Murphy 1975 H&W died and H’s heirs want to show property is SP. A purchased with SP funds from commingled account and improved by CP. B bought when both SP & CP available.  H chose not to keep records and his heirs are bound by his inaction. 
d. Direct tracing – I had SP and I intended to use it at the time are super hard to meet after Murphy and Frick
6. Joint Accounts
a. Anti-Lucas Laws do not apply: no right to reimbursement of SP funds deposited & no title presumption
b. Joint Bank Accounts at Divorce:
i. Cal fam code 2581 and 2640 (Anti-Lucas title statutes) do not apply to bank accounts at divorce
ii. Divorce: CP presumption applies to funds in joint account. Rebuttable by written agreements that funds are SP or by tracing funds claimed to be SP to a SP source
c. Joint bank Accounts at Death:
i. Cal Probate Code 5305:  CP Presumption applies to funds held in joint account by married persons (whether or not deposit agreement indicates they are married):
ii. Rebuttable by: (a) separate written agreement that funds claimed to be SP are SP or (b) tracing funds claimed to be SP to SP source.
iii. Death: Cal Probate Code 5305: CP presumption applies to funds in joint account. Rebuttable by written agreements that funds are SP or by tracing funds claimed to be SP to a SP source. Remaining sums belong to the surviving party (no right of survivorship but funds pass according to CP rules)

Employment Benefits 
1. Overview
a. Retirement plans are CP to the extent that the right to the benefit was earned during marriage. (Spouse’s labor = CP)
b. What matters is when the benefit was earned, not when paid out.
c. Vested: employee has a right to the pension even after employment separation
d. Matures: employee has unconditional right to immediate payment (usually when they reach retirement age)
2. SP/CP interests in a spouse’s pension plan: 
a. For immediate distribution at divorce: present value of plan
b. For deferred distribution (until paid): benefits actually received
3. The Time Rule – calculating CP portion
a. x/y = CP x = years employed during marriage. Y = years contributing to pension
b. Multiply x/y by either immediate distribution present value OR deferred distribution monthly payment. 
c. Each spouse gets ½ of CP share (& employee spouse gets 100% SP share)
d. Example: Spouse works 20 years, 10 married.  Pension value = 50k.  25 = CP.  So 12,500 to A; 12,500 to B; 25k SP Share to A
e. Time Rule should be used: “where total number of years served by employee-spouse is a substantial factor in computing the amount of retirement benefits…”  Marriage of Judd (Cal.1977) 
f. Time Rule should NOT be used “when the total number of years of service is NOT a substantial factor in computing the amount of the pension.”
i. Benefits earned in a system other than years ie: Marriage of Poppe
g. Marriage of Poppe 
i. error to use time rule when Navy pension was calculated based upon number of points earned rather than years of service.
ii. years of service during the marriage before separation compared to “qualifying” years in service, bears no substantial relationship to the amount of the pension.
iii. Look for patterns where employer calculates full / part time benefits differently 
4. Unvested Pensions:
a. Marriage of Brown – if employee spouse hasn’t completed minimum number of working years so the pension has not yet vested the unvested pension is still CP.
b. Trial court can (a) discount employee’s pension rights to present value and order immediate distribution, or (b) award non-employee spouse a 1/2 CP share in pension “when and if benefits are received.”
5. Employment Related Benefits: ie Stock Options
a. Q: What if an employee spouse has option to purchase stock at below market price, exercisable on specified dates if s/he is still working for the company?  
b. A:  Stock options exercised while the employee spouse is married are CP.  
c. Stock options exercised after divorce may be part CP/part SP to the extent the right to exercise the stock option was based on employment during the marriage.  (6 months to earn option, married 3 of the 6 = ½ CP ½ SP)
d. The court may apportion using the time rule. Marriage of Hug (Cal App 1984)
6. Reinstated Retirement Benefits – Marriage of Lucero
a. Reinstated retirement benefits: employee spouse leaves and accepts a cash settlement in lieu of future pension rights, then returns to same employer and wants to reinstates pension plan by making a cash contribution to trigger reinstatement.  
b. A: Right to reinstate is an economic right.  To extent earned during marriage, it is a CP asset.
c. If employee spouse exercises this right, non-employee spouse has 1/2 CP right to receive a share of the reinstated pension, but must pay her/his share of the reinstatement fee. Marriage of Lucero (Cal App 1981)
7. Early Retirement with Enhanced Benefits 
a. Non-employee spouse has CP share of actual retirement benefits when employee spouse retires.
b. Early retirement benefits enhancement: Non-employee spouse has ½ CP interest in retirement benefits AND enhancement to the extent the right to the enhancement was earned during marriage. Marriage of Lehman (Cal 1998)
8. The Terminable Interest Rule – NOT used in CA
a. non-employee spouse’s CP interest in the employee spouse’s retirement benefits ends with the non-employee spouse’s death
b. CA abolished in 1986
i. If B dies before A, B’s estate includes B’s ½ share of CP of A’s pension.  
ii. A divorced non-employee spouse may will away her CP interest.
iii. Even when the marriage persists until death, the estate of the deceased employee spouse may not will away the non-employee spouse’s CP share.
9. Disability Benefits from Employment K (not federal social security)
a. If disability pay is intended to replace marital earnings, it is CP.  To the extent it is intended to replace post-divorce earnings, it is SP. Marriage of Jones 
i. If only eligible because worked x years, portion may be deferred compensation and CP
b. If employee spouse is eligible for retirement benefits but chooses disability pay instead, the disability pay is treated as CP to the extent it replaced a CP interest in retirement benefits employee spouse could have taken. Marriage of Stenquist H injured and could take retirement from the army at 65% of his current salary or disability at 75%. H chose disability.  10% difference = SP; the remainder = CP (subject to the time rule)
10. Severance Pay 
a. If a married employee spouse is given severance pay for a period of time during which employee remains married, the severance pay is CP.
b. Where a divorced employee spouse is given severance pay, this is her/his SP.  These wages would have been employee spouse’s SP because earned after divorce, so the severance pay is also SP. Marriage of Wright (Severance is compensation for lost future earnings)
11.  Gillmore Order Enforcement – Employee Spouse does not Retire when Eligible
a. Non-employee spouse has a right to receive her/his CP share of benefits as soon as the employee spouse is eligible to retire.
b. If employee spouse chooses not to retire, must still pay non-employee spouse the CP share.
i. Employee spouse continues to increase value, but non-employee spouse gets same “fixed” share even after employee spouse eventually retires and is getting a larger payment
c. The court may order a private employer to pay the non-employee spouse her/his share of the benefits.
d. The court may not order a public employer to pay benefits directly to the non-employee spouse, but instead may issue an order (Gillmore order) against the employee spouse to pay the non-employee spouse. Marriage of Gillmore 
12. ERISA RESTRICTIONS AND QDRO
a. Do ERISA [federal Employment Retirement Security Act] restrictions on alienation or attachment of covered retirement plans pre-empt state law?   No.
b. Congress by the Retirement Equity Act allows divorce-related state law property and support distribution to an alternate payee pursuant to a qualified domestic relations order (QDRO).
c. An alternate payee may be a spouse, former spouse, child, or other dependent of the pension holder. The Retirement Equity Act provides that the ERISA restrictions do not apply to a QDRO. 

Professional Degrees / Education
1. Is Education Property
a. ED states vary ie: NJ no, NY yes (majority view)
b. CP = not property
2. Right to Reimbursement?
a. Equitable Distribution –Degree not property - NJ – minority 
i. In NJ yes reimbursement in the form of “reimbursement alimony” (spousal support).
ii. Mahoney v Mahoney – no right to share in equitable value of degree – degree not property. Right to reimbursement alimony for contribution to H’s support while he pursued degree (inc: educational and household expenses)
iii. If divorce occurs many years after the degree is awarded, the ct . will allow an “equitable distribution of the assets” not reimbursement alimony. 
b. Equitable Distribution –Degree property - NY – majority view
i. In NY not reimbursement but property award to spouse representing proportional contribution to value of degree (payable in 1 lump sum or in periodic payments)
ii. O’Brien v. O’Brien W supported H while he got MD, he filed for divorce 2 months later. NY - defines marital property as “all property acquired during marriage…regardless of the form in which the title is held.”   
iii. So MD is property. Working spouse entitled to equitable value of it, not reimbursement of expenses in obtaining it. 
c. Community property
i. The community has the right to reimbursement (so working spouse gets ½ the reimbursement)
ii. Marriage of Sullivan The COMMUNITY is entitled to compensation (not just the working spouse) Fam. Code sec. 2641, provides “for the community to be reimbursed, with interest, absent an express written agreement to the contrary, for community contributions to education or training of a party that substantially enhances the earning capacity of that party.” 
iii. Applies to all cases not yet final on Jan. 1, 1985.  
iv. So, the supporting spouse gets ½ of what the Community spent.
v. A degree is not property, therefore its not CP or SP
3. Cal. Family Code 2641
a. Community has a right to reimbursement, with interest [at the legal rate, accruing from the end of the calendar year in which the contributions were made], when community funds are:
i. 1. used either to pay for education or training or are used to repay a loan incurred for education or training, 
ii. and
iii. 2. the education or training substantially enhances the earning capacity of the spouse receiving it.
b. Only direct education costs reimbursable.  Living expenses not. (mutual duty of support)  (direct: tuition, books, fees, supplies, transportation, loan …)
4. Defenses to a Reimbursement Claim
a. 1. Written waiver by spouse.
b. 2. Community has already substantially benefitted.
i. Rebuttable presumption that the community has benefitted if it has been more than 10 years since the education or training was completed.  
ii. Rebuttable presumption that the community has not benefitted if less than 10 years since the education or training completed.
c. 3. Other spouse received community-funded education also.
d. 4. Education or training substantially reduces need that the educated spouse would otherwise have for spousal support. 
5. Spousal Support & Professional Degrees Cal. Fam. C. §4320
a. Cal. Fam. Code 4320: factors court must consider in determining spousal support: “The extent to which the supported (party seeking spousal support) contributed to the attainment of an education or training, a career position, or a license by the (supporting party).”
b. Marriage of Watt TC errored in denying W spousal support after she was the sole working party for 9.5 years while H got MD because when making spousal support decision, trial ct. must consider the totality of “extent to which supported spouse contributed to the other spouse’s attainment of an education, including contributions for living expenses.”
c. Interpretation: Fam. Code 4320(b) “should be interpreted broadly to require consideration of all the working spouse’s efforts (including ordinary living expenses.) Marriage of Watt.
6. Educational Loans are assigned to the spouse whose education they paid for at divorce.


Fiduciary Duties/Remedies
1. Cal Fam C. §721- Transactions between Spouses
a. Duty to: 
b. Provide access to books
c. Provide upon request true and accurate accounting
d. Hold as a trustee any benefit or profit derived from any transaction by one spouse without the consent of the other spouse which concerns the community property
i. Asset selling spouse can’t just keep the difference for yourself
e. Duty of the highest good faith and fair dealing
2. Cal Fam C. §1100(e) – Fiduciary Duty to Other Spouse
a. Manager spouse has fiduciary duty to other spouse under rules governing fiduciary relationships 
b. Duty to: Make full disclosure of all material facts and information re existence, characterization and valuation of all assets provide equal access to all information, records and books 
3. Cal. Fam. C. §1101 – Remedies available for Breach
a. When a spouse has a claim against the other spouse for breach of fiduciary duty that impaired the community estate (including single transactions or series of transactions) the court has the power to:
i. Order an accounting;
ii. Classify all property of the parties to a marriage;
iii. Determine rights of ownership, beneficial enjoyment of, or access to CP;
iv. Order a spouse’s name to be added or title otherwise changed to reflect CP character [some exceptions; e.g. one spouse has interest as general partner in business or professional association].
b. Exemplary Damages: If court finds that the spouse who breached is guilty of malice, fraud or oppression (“despicable conduct”) [Cal. Civ. Code 3294] court may award injured spouse 100% of any asset undisclosed or transferred in breach of the fiduciary duty. 
i. Ie: whole lottery winnings to spouse hidden from Rossi
c. Damages for breach can be separate or included with dissolution/divorce 
4. Wrongful Gifts and Transfers to 3rd Parties 
a. (1) Spouse with control and management of CP (either spouse in most instances, manager spouse in case of e.g. business) may sell or encumber the CP for a valuable consideration without the consent of the other spouse.
b. (2) One spouse may not make a gift of CP w/out written consent of other spouse.  A transfer is a gift if not made in exchange for valid, valuable consideration.
c. Defenses:
i. Other spouse ratified in writing 
ii. Other spouse waived right to object through conduct showing knowledge and consent or should be estopped from objecting because donor spouse detrimentally relied on other spouse’s knowledge & consent
iii. Laches – unreasonable delay in making a claim 
d. Remedies: non-consenting spouse v. 3rd Party
i. Set aside entire gift (donor alive) or 
ii. Recover half the value of the gift (donor dead)
iii. And attorney fees and costs
e. Remedies: non-consenting spouse v. Donor Spouse
i. Reimburse community for full value (donor alive) or 
ii. Recover half the value of the gift from donor’s estate (donor dead)
iii. And attorney fees and costs
5. Real Property Rules 
a. Neither spouse may sell, mortgage, lease for more than one year, encumber, contract to sell, or otherwise transfer for value any CP real property without the express written consent of the other spouse.
i. Exception: involuntary transactions such as liens from work on CP residence with consent of only 1 spouse.
ii. Rebuttable presumption the transfer is valid if:
1. Title in name of transferor spouse only and
2. 3rd party acted in good faith & didn’t know about marriage 
b. Non-consenting spouse may:
i. Have entire transaction set aside (if transferor spouse is still alive)
ii. Have a transfer for value as to spouse’s 1/2 interest (if transferor dead)
iii. In both cases must reimburse creditor for full consideration given.
c. Cal. Fam. C. §1101(e) spouse may petition court for exception to requirement when proposed transaction is in the best interests of the community AND consent has been arbitrarily refused or other spouse is unable to consent because of incapacity or long absence of spouse. 

Separate and Apart: End of Community
1. Community Ends:
a. Most jurisdictions: death of spouse or entry of judicial termination order (legal separation or divorce)
b. CA also recognizes “separate and apart”
2. Separate and Apart CA Cal. Fam. Code sec. 771(a)
a. Up to 1/1/17 Cal. Fam. Code sec. 771(a): “The earnings and accumulations of a spouse…,while living separate and apart from the other spouse, are the separate property of the spouse.”
b. Date of separation found by: 
i. (1) subjective intent to end the marriage 
ii. and
iii. (2) objective evidence of conduct furthering that intent.
c. Standard of proof for determining date of separation is preponderance of evidence.
d. Post 1/1/17 – “while living separate & apart” now “after date of separation”
e. Marriage of Baragry 
i. 1971 H moved in with his gf, but regularly came home to wife for meals and laundry and took W to social & work events. Still filed joint tax returns and H salary paid all expenses.  H filed for divorce in 1975
ii. Issue: were earnings between 1971 - 1975 CP or SP.  CP
iii. §771 “living separate and apart” = “that condition when spouses have come to a parting of the ways with no present intention of resuming marital relations.”
iv. Living in separate residences is not enough.
v. “The question is whether the parties’ conduct evidences a complete and final break in the marital relationship.” 
vi. No. H continued to accept benefits from W and W kept contributing to the community.
f. Marriage of Neiderman
i. Married 1986. H moved out in 1993. W ill, H continued to pay for everything, filed joint returns, talked on phone daily. 2004 H filed for divorce and wanted separation date in 1993. W said hoped for reconciliation, separation 2004.
ii. Held: separation 2004. H’s conduct inconsistent with an intent to end the marriage in 1993. Substantial evidence thus supports the trial court’s determination that the date of separation occurred in January 2004 
3. Reconciliation – Marriage of Jaschke
a. Community is restored by reconciliation 
b. H moved out & filed for divorce. Moved back in. Default divorce granted.  H, living with W in reconciled state, purchased walnut orchard. W moved to set aside divorce. Granted. Few months later H moved out again and refiled for divorce.
c. Held orchard CP.  Separate & apart means “no present intention to resume the marital relationship” and “complete and final break in marital relationship” but at time parties had reconciled and were living together. 
4. Living Separate in the Same House – Marriage of Davis 2015
a. Davis facts: married 1993. W moved to separate bedroom in either 01 or 04. 2006 W told H done with marriage. Began to separate finances in 2001. W filed for divorce in 2001. W did not move out with kids until 2011. While cohabitating both still used joint account. 
b. CA SC “We conclude that living in separate residences is an indispensable threshold requirement…for a finding that spouses are “living separate and apart” for purposes of section 771(a). This interpretation of the statutory language aligns with the common understanding of the words, the statutory history of the provision, and legitimate public policy concerns.”
5. Cal. Fam. C. §70 1/1/17 – Enacted to abrogate Davis Decision
a. §70: defines “date of separation” as: "the date that a complete and final break in the marital relationship has occurred, as evidenced by both of the following:
i. (1) The spouse has expressed to the other spouse his or her intent to end the marriage.
ii. (2) The conduct of the spouse is consistent with his or her intent to end the marriage
b. Family Code section 771: Changed to be consistent with new section 70. The statutory references to the parties' separation were previously described as "while living separate and apart." Now the term "date of separation" is adopted instead.

Division at Divorce
1. Stages of Divorce 
a. File petition
i. Summons contains a TRO preventing spouses from transferring, encumbering, concealing, etc… any property, CP, SP or QCP without the consent of the other party or leave of court (exceptions for necessities of life and expenses in the usual course of business)
b. Legal separation
i. Pendente lite (Blair wife died here before divorce granted)
c. Status
i. Marriage was valid
ii. No fault = grounds 
iii. Dissolve – then not married anymore
d. Property 
i. Characterize (Hilke wife died here after divorce granted)
ii. Divide up 
1. Fiduciary duty to other spouse exists until this point 
e. Support 
i. Spousal 
ii. Child 
iii. Child custody if any 
2. Jurisdiction and Cal. Fam. C §2550 Equal Division 
a. Court has jurisdiction over CP & Quasi-CP
b. NO jurisdiction over SP
i. Robinson v. Robinson – CT no jurisdiction to award W right to remain in H’s SP house. 
c. Cal. Fam. Code sec. 2550: In legal separation or dissolution of marriage, the court “shall divide the community estate of the parties equally.”
i. 50-50 division of CP except in accordance with:
ii. Written agreement of the parties
iii. Oral stipulation of the parties in court
d. Marriage of Dellaria – Unequal Division 
i. W alleges H & W agreed W would have family home & H a different property. Parties retitled and refinanced, but division was unequal. Parties’ alleged agreement was never reduced to writing nor was there an oral stipulation in court as required under Cal. Fam. Code sec. 2550.
ii. RULE: Parties cannot transmute community property after the date a marital dissolution action commences. (transmutation can be without consideration). No transmutation here. 
e. §2602 – deliberate misappropriation of CP 
i.  “The Court may award from a party’s share, the amount the court determines to have been deliberately misappropriated by the party to the exclusion of the interest of the other party in the community estate.”
ii. Ie: A knows going to get divorced so starts squirreling away money
iii. (this is a breach of fiduciary duty but is also different from breach of fiduciary duty as this is only part of a divorce action)
f. Repayment of Damage to SP allowed – Marriage of Hebbring
i. H threw W’s SP jewelry into ocean after no hope of reconciliation. Ordered to repay W from his share of CP. 
ii. This is not damages for the tort of conversion (which fam court does not have jurisdiction/ability to do) this is reimbursement for separate property of one spouse which has been willfully destroyed by the other 
g. Unequal Division 
i. May be provided for in written agreement (pre-nuptial) or by oral stipulation of the parties in court
ii. Otherwise division must be 50/50
3. Substantially Equal Division 
a. §2601 “Where economic circumstances warrant, the court may award an asset of the community estate to one party on such conditions as the court deems proper to effect a substantially equal division of the community estate.” 
b. Substantially Equal Division: Marriage of Brigden
i. During marriage H formed co with 7 others & wanted to keep majority (controlling) share of stock.  W requested “in kind” award of ½ stock to her. Ct awarded all shares to H as his SP, but ½ conditional on H either buying them from W or releasing them to her on a schedule. Held error. Substantially equal division exception §2601 applies “where an asset cannot be divided without impairment” and here the stock can be divided so §2601 does not apply. TC award inequitable.
ii. Applies to indivisible property like paintings and cars. 
c. In Kind Division: Change in Value – Marriage of Connolly
i. TC granted all stock to H. H& W agreed in court. H executed promissory note for current value of stock. Stock valued increased dramatically. Issue: was this award an error in violation of §2601 – no. Facts distinguishable from Brigden. W, on advice of counsel, did not seek stock division (stocks volatile and risky)  
ii. Applies to items that can be divided equally: stock, cash, etc…
4. Joint Tenancy - Separate Property Jurisdiction
a. The court has jurisdiction to divide and dispose of separate property in joint tenancy or tenancy in common.  (JT & TinC = CP for divorce)
b. Cal. Fam. Code sec. 2650 (1985): 
i. In a proceeding for division of CP, the court has jurisdiction,
ii. at the request of either party,
iii. to divide the separate property interests of the parties:
iv.  in real and personal property,
v. wherever situated and whenever acquired,
vi. held by the parties as joint tenants or tenants in common.
5. Consolidation of Actions
a. Claims for relief that exceed the family court’s jurisdiction must be filed separately in superior court.
b. Claims can then be consolidated with dissolution case.
c. Exception: claims that conflict with no-fault divorce (no jury matters in divorce action)
d. Marriage of McNeill 
i. W told H a bunch of lies & tricked him into signing a marital settlement agreement (told him it was a trust for her imminent death – she was fine). W then filed for divorce alleging all property her SP under settlement agreement.  
ii. H Filed 4 civil claims (including fraud, breach of fiduciary duty, intentional infliction of emotional distress, and seeking exemplary damages) and moved to consolidate;
iii. Trial court granted consolidation of claims except for mental distress; found for H on claims of fraud and breach of fiduciary duty and awarded damages.
iv. Affirmed on appeal – consolidation correct – no consolidation of intentional torts which require evidence contrary to no-fault divorce.
6. Duty to Account for CP Expenditures Post Separation
a. Williams v. Williams (1971)
i. 1971 – H still has full control of all assets. 
ii. When divorce imminent H withdrew 39K from savings and 73k from sale of stocks – both CP 
iii. At trial. 22k mortgage, 39 k paid to 5 people H said was debt repayment. No accounting for 49K H said he spent on “living expenses”
iv. If CP found not to be spent for community purposes, W is entitled to reimbursement (1/2).
v. Back then: H not required to be “as prudent as a trustee or [to] keep complete and accurate records of income received and disbursed”. But 110k intact just before filing of action. “Under these circumstances, the husband would obtain `an unfair advantage’ over his wife if he is not required to account” for it.
b. Marriage of Margulis 
i. H & W married for 33 yrs and separated for 11 during which H still paid for everything and managed all the money. At divorce, H maintained that most of couple’s assets and savings had been consumed by expenditures and stock market losses but had no documentation. 
ii. New Rule: 
iii. Once a non-managing spouse makes a prima facie showing concerning the existence and value of CP assets in control of other spouse post-separation, 
iv. Burden of proof shifts to manager spouse to rebut the showing or prove the proper disposition of lesser value of these assets.
v. If manager spouse fails, court should charge her/him with the assets according to the prima facie showing.
vi. When remanded included instruction to determine whether H had breached his fiduciary duty to disclose & any remedies for the breach
c. Cal. Fam. C. §2040 Injunction – Preventing Disposal of Property that could be CP
i. When divorce petition filed, court automatically issues a TRO preventing both parties from disposing of any property, SP or CP, QMP or QCP, w/out written consent of party or of court.  
ii. Does not include ordinary living expenses
7. Division of Liabilities Cal. Fam. C. §2550
a. The CP liabilities also divided 50-50
b. Three exceptions to the general rule:
i. Educational loans assigned to spouse receiving the education
ii. Tort liability caused by spouse not pursuing community activities is assigned to that spouse  
1. e.g. H runs over swimmer while motoring out to houseboat for adulterous liaison
iii. Where liabilities exceed assets, court can make equitable division
1. ie: give debts to spouse who ran up the debt if community has lots of debts and no assets 
c. During marriage community responsible for pre-marriage debts.  At divorce pre-marriage debt gets reassigned to the incurring spouse. 
d. Unless specifically provided for by statute (e.g. educational loans), community has no right to reimbursement for payment of SP debts

Spousal Support
1. Spousal Support: 
a. Ongoing = could be for fixed term or open-ended.
b. Based on Spouse A’s need and Spouse B’s ability to pay
c. Modifiable based on change in circumstances
d. Terminates on death of Spouse A 
e. Terminates on remarriage of supported spouse A.
f. Spousal support is a right and a duty (mutual duty of support during marriage)
g. Can be ordered by court
i. Temporary “pendente lite” for just the duration of the legal separation or divorce action
ii. Permanent begins once the divorce is granted 
h. Can be created by agreement – court with jurisdiction over the divorce must approve 
i. Agreement can include the amount and type and conditions under which the support can be terminate
i. If property division leaves economically dependent spouse able to support self, then no need for spousal support. (not typical)
j. Supported spouse has an obligation to make reasonable efforts to become self-supporting: education, seeking job [exception: elderly or disabled]
2. Why is there a right to Spousal Support? 4 theories
a. Fault divorce/ breach of K – support given to innocent spouse. Terminates on remarriage
b. Equity/Compensation theory §4320 – supported spouse was economically dependent during marriage; compensation for forgone opportunities, provided services to community, supporting other spouse in education/career
c. Equity/benefit to children theory §4320 – supported spouse has been caring for kids
d. Need/ability to pay theory §4320 & §4303 – supported spouse needs and supporting spouse can pay and state doesn’t want to pay
3. How Much Support 
a. Need: based on standard of living during marriage (court finds standard of living)
b. Ability of supporting spouse to pay: including earned income and SP assets ie: inheritance
4. Length of Support 
a. Permanent (post divorce) awards of spousal support can be short or long term
b. Short term
i. intended to “rehabilitate” the supported spouse 
ii. typically half the duration of the marriage 
iii. short term support can be awarded in a marriage of long duration
c. Long term 
i. when supported party unlikely to fully rehabilitate and support self 
ii. age or disability 
d. Marriages of long duration 
i. court retains jurisdiction over spousal support indefinitely 
ii. Even after completion of short term support payments
iii. Typically marriages longer than 10 years
5. Modification / Termination of Support 
a. Can be result of change in circumstances of supporting or supported spouse
b. Remarriage or registered domestic partnership of supported spouse terminates support 
c. New live-in-lover can be change in circumstances for either spouse (supporting spouse has more resources now or supported spouse has less need)
d. Death of supporting spouse typically terminates support, but in the case of life-long support for supported spouse court can order purchase of annuity or life insurance 

Putative Spouses 
1. Putative Spouses 
a. Putative spouse = a person whose marriage is invalid but who can prove s/he had a good faith belief the marriage was valid. 
b. Putative spouses are entitled to the benefits s/he would have had if the marriage had been valid
c. Cal. Fam. C. 2551(a): 
i. If a determination is made that a marriage is void or voidable and the court finds that either party or both parties believed in good faith that the marriage was valid, the court shall:
ii. (1) Declare the party or parties to have the status of a putative spouse.
iii. 2) ….[D]ivide…that property acquired during the union that would have been community property or quasi-community property if the union had not been void or voidable. This property is known as “quasi-marital property.” (QMP)
d. Cal. Fam. C. 2554. The court may order a party to pay for the support of the other party in the same manner as if the marriage had not been void or voidable if the party for whose benefit the order is made is found to be a putative spouse.
2. Standard for a “Good Faith Belief”
a. Old rule – Objective Standard 
i. Marriage of Vyronis - Test is whether a reasonable person in his/her situation would harbor a good faith belief in a lawful marriage.
ii. Person seeking putative spouse status must show:
1. Attempted compliance with procedural requirements of marriage
2. Indicia and conduct consistent with marriage
3. Belief that marriage was lawful in California.
iii. Belief in a common law marriage – which does not exist in CA - will never satisfy this test.
b. New Rule – 2013 – Subjective Standard - Ceja
i. CA SC specifically disapproved of the Vyronis objective standard and held a subjective standard applies to the “good faith” belief of a putative spouse.
ii. Ceja – H killed in work related accident & W sued for wrongful death. W forwarded marriage certificate and cert of H’s previous divorce to union. Employer moved for SJ – divorce not final at time of wedding and W can’t be putative spouse because she knew (sent the paperwork).
iii. They had a church wedding with 250 guests. Thought was valid. W says would have remarried if knew not valid. SJ not proper because W’s state of mind created triable issues of material fact. 
1. totality of the circumstances
iv. When the question is whether a party acted in good faith, the inquiry concerns the party’s subjective state of mind and: whether it is genuine and sincere or tainted by fraud, dishonesty, collusion, deceit, and unfaithfulness
c. Santos v. Santos 
i. Had license but no ceremony to solemnize the marriage – both held to be putative spouses. – Both had a good faith belief they were married. 
3. Preserving Putative Spouse Claim 
a. Right to recover as a putative spouse requires “good faith”
b. Upon discovery marriage is invalid spouse wishing to preserve claim must leave and file for annulment/dissolution to preserve rights after date of her discovery.
c. If you stay you give up your good faith belief for any QMP acquired after date of discovery and may not be able to prove you ever had a good faith belief. 
4. Putative Spouse at Death
a. Same as actual spouses because CP = QMP
b. If will (testate), decedent’s 1/2 CP share passes according to will; remaining 1/2 of CP belongs to surviving spouse; 
c. If no will (intestate) decedent’s share of CP goes to the survivor [100% CP to surviving spouse]
d. If putative spouse, same rules apply because CP = QMP
5. Only One Spouse Putative 
a. Does the bad faith / not putative spouse get ½ the QMP?
b. In Re Marriage of Tejeda, 179 Cal. App. 4th 973 (2009) affirming an award of QMP to the putative and to the non-putative (bad faith) spouse
c. COMPARE 
d. In Re Marriage of Guo & Sun, 186 Cal. App. 4th 1491 (2010) denying any award to the non-putative spouse (bad faith spouse) where putative spouse did NOT seek any QMP
e. CONCLUSION:  Depends upon whether the putative spouse wants to seek QMP.
f. Hypo: Party better off not claiming putative spouse – H, a high wage earner, learns wife knowingly went through marriage ceremony with him before previous divorce final. If H seeks putative spouse status his hearings would be QCP and ½ hers.  If not, they are all his SP. 
6. Remember:
a. Annulment/Dissolution involves ONLY claim on QMP (and possibly spousal support)
b. Consider whether person with possible putative spouse claim may be better off not seeking putative spouse status
c. Death can involve both QMP and deceased’s SP (if died intestate)

Marvin Agreements & Domestic Partners – California
1. Marvin v. Marvin (1976)
a. Unmarried people can make a valid contract as to mutual duty of support and holding of property.
b. Such contracts are not void, so long as sex is not the consideration.
c. Court will recognize and enforce:
i. 1) Written contract;  
ii. 2) Express contract, or
iii. 3) Implied contract or agreement
d. Remedies include: constructive trust, resulting trust.
e. Marvin agreements may contain provisions regarding property and support different from the “contract” established by California Law for marriage.
f. Maglica v. Maglica
i. In addition to living together & holding themselves out as married (which alone are insufficient to prove an implied agreement) Court also considers whether the couple had the same last name or had children together and other facts bearing directly on an alleged agreement (ie: joint title)
g. If Can’t Prove Agreement – can recover in quantum meruit
i. Maglica says that the measure of recovery is the reasonable value of services rendered, provided they were of direct benefit to the defendant, not the amount of benefit to the defendant.
ii. Ie: A providing career support to B who makes a ton – A’s quantum meruit value is the fair market value of what an employee would have earned 
h. Same sex couples can make Marvin agreements 
2. Domestic Partnerships in CA Cal. Fam. C. §297
a. According to Cal. Fam. Code 297 (effective Jan. 1, 2005), couple can file for DP registration with the Sec. of State if:
i. Both persons have a common residence [no longer required effective 1/1/12]
ii. Neither is married to someone else or in a DP with someone else that has not been terminated
iii. The persons are not related by blood in a way that would prevent them from being married to one another in this state
iv. Both persons are at least 18 years old [or if under age 18 have parental and court consent to establish DP]
v. and
vi. Either (a) both member of the same sex or (b) one person is age 62 or older and eligible for Social Security benefits.
b. [bookmark: _Toc499916844]Cal. Fam. Code 297.5:
i. “Registered DPs shall have the same rights, protections and benefits and shall be subject to the same responsibilities, obligations and duties under law…as are granted to and imposed upon spouses.”
ii. This includes: “community property, mutual duty of support, mutual responsibility for debts to third parties, the right…to seek financial support from the other following the dissolution of the partnership.”
c. Legislative purpose was to treat DPs very similarly to married persons for purposes of California law.
i. For application of CA law, CA interprets federal law as if it allowed DPs
ii. Except federal tax law when restricted by DOMA (prior to 2013)
iii. DOMA 1996 – 2013 defined marriage as btwn 1 man and 1 woman
3. US Constitutional Right to Same Sex Marriage 
a. U.S. v. Windsor (SCOTUS 6/26/13) (striking down under Fifth Amendment the federal Defense of Marriage Act (DOMA) definition of marriage as limited to one man and one woman)
i. Held: DOMA violates basic due process and equal protection principles applicable to the federal government under the 5th Amendment. 
ii. DOMA forces couples to live as married for state law purposes and unmarried for federal law purposes 
iii. Windsor and Syper legally married in NY and after Spyer died IRS made Windsor pay over 300k in estate tax shouldn’t have because married 
b. Obergefell v. Hodges (SCOTUS 5/26/15) (holding that the Fourteenth Amendment prohibits states from denying same-sex partners the right to marry or from refusing to recognize a valid same-sex marriage made in another state or territory.)
4. Court Orders and Other States 
a. Not all other states will give full faith and credit to California Domestic Partnerships.
b. BUT
c. All other states are required to give full faith and credit to valid orders from courts having jurisdiction over the parties.
d. Thus a Cal. Ct order to allocate property of a divorced couple or a DP couple (including quasi-CP or quasi-Marital Property in another state) is entitled to recognition.
5. Remember:
a. Same-sex partners may lawfully marry in California.
b. California must recognize valid marriages made in other states and territories.
c. No common-law marriage (CLM) can be made in California.
d. California must recognize a valid CLM marriage made in another state or territory.
e. California treats marriages and DPs the same for all purposes under state law.
f. Despite availability of DPs, same-sex or opposite-sex couples can still make Marvin living together agreements.
g. Marvin agreements may contain provisions regarding property and support different from the “contract” established by California Law for marriage and DPs.

Premarital Agreements (PMAs) (Key Dates 1986 & 2002)
1. PMAs are Contracts 
a. So they are subject to K rules including the Statute of Frauds 
b. Same SoF exceptions apply as in K law (promissory estoppel)
2. PMAs Made Before 1/1/1986 Marriage of Drawley (1976)
a. General Criteria for Valid and Enforceable PMA: (5)
b. PMA need not be made in expectation that marriage will terminate only by death.
c. PMA terms must not promote or encourage divorce (e.g. by giving a large monetary benefit to the economically inferior spouse).
d. Objective terms of the PMA control, not the subjective contemplation of one or both parties.
e. Must be entered into freely (voluntarily) without fraud, duress, coercion or undue influence.
i. Factors re fraud, duress, coercion or undue influence: 
ii. Timing of signing of PMA – discussions before, circumstances surrounding signing (e.g. immediately before wedding)
iii. Understanding of the PMA – parties’ age, education, sophistication, prior experience with divorce, consultation with legal counsel or opportunity for such consultation; terms of PMA (e.g. vagueness)
f.  PMA may deal with property rights of spouses, but may not waive or limit spousal support. (spousal support provisions per se invalid –is no longer the rule)
3. PMAs Made on or After 1/1/86 – California Premarital Agreement Act (CPMAA)
a. Subject Matter of PMAs: (see section 1612):
b. 1.  Subject matter can include property, choice of law, any other matter including personal rights and obligations, not in violation of public policy of state. 
i. Provisions re child support specifically prohibited
c. 2.  Spousal support waivers are not per se unenforceable and will not violate public policy when “executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both of whom have the advice of counsel regarding their rights and obligations as marital partners at the time they execute the waivers.” (Pendleton v. Fireman, 2000).
d. Because Pendleton interprets the statute, spousal support waivers made on or after 1/1/86 are not per se invalid
4. Enforceability of PMAs Post 1986 	
a. NOT enforceable if party against whom enforcement is sought (i.e. spouse who is disadvantaged by the PMA) proves EITHER:
b. 1. The spouse did not execute the agreement VOLUNTARILY (that there was coercion and lack of knowledge).  (Bonds, 2000).
i. Factors include:
ii. Proximity of execution to the wedding
iii. Surprise in presentation of the agreement
iv. Presence or absence of independent counsel
v. Inequality of bargaining power such as age and sophistication of parties 
vi. Disclosure of assets
vii. Understanding or awareness of the (objective) intent of the agreement. 
c. OR
d. 2(a) The agreement was unconscionable when it was entered into (execution)
e. AND
f. 2(b) Before execution of the agreement, the spouse was not provided with fair and reasonable disclosure of the property or financial agreements of the other party.
i. And did not waive their right to the disclosure in writing 
g. NOTE: if there was fair and reasonable disclosure and the parties entered into the agreement voluntarily, the PMA will be enforced even if unconscionable.  The spouse arguing against enforcement must prove BOTH an unconscionable agreement AND inadequate disclosure.
5. CPMAA Amendments 1/1/2002
a. Subject matter of PMAS: 
i. Section 1612(c) (Legislative reaction to Pendleton and Fireman):
ii. 1. Spousal support provisions will not be enforceable unless the party against whom enforcement is sought was represented by independent counsel at the time the PMA is signed.
iii. 2. Even if that party was represented by independent counsel, a spousal support provision will NOT be enforced if it is unconscionable at the time of enforcement.
b. Enforceability of PMAS:  
i. Section 1615(c) (Legislative reaction to Bonds):
ii. 1.  The parties are required to have independent legal counsel OR to waive that right in a separate written document.  
iii. 2.  The party against whom enforcement has been sought must have been given not less than 7 calendar days between the time the PMA is presented and the party is advised to seek legal counsel and the time the PMA is signed.
6. Retroactivity of CPMAA Amendments 
a. Apply to PMAS made before 1986?    NO
i. Cal. Fam. Code 1503: Validity and effect of PMAS made before January 1, 1986 shall continue to be determined by the law applicable to the agreements before January 1, 1986.
b. Apply to PMAS made from 1986 to 2002?  YES
i. Cal. Fam. Code 4(c): Amendments to the Family Code apply to all matters governed by those amendments without regard to when the operative events occurred…subject only to Section 4(h) and due process requirements.
ii. BUT 
iii. Cal. Fam. Code 4(h): “If a party shows, and the court determines, that [retroactive application] would substantially interfere with the effective conduct of the proceedings or the rights of the parties or other interested persons…the court may [decline to apply the new law retroactively.]”
c. Most Likely Example:  After 1986 but before 2002 
i. H and W sign prenup that is ok in all other respects but less than 7 days between first viewing agreement and signing it.  Would retroactive requirement of 7 days violate due process?  YES.  Therefore prenup will be upheld if ok in all other respects
7. Spousal Support Waivers & Enforceability Timeline 	(date is when K signed)
a. Before 1986
i. Spousal support: Per se unenforceable 
ii. Not retroactive. If signed before 1986, these are the rules 
iii. PMA enforceable if:
1. Entered into freely without fraud, duress, coercion or undue influence (same as a K) (consider timing of signing and level of understanding)
b. Between 1986 & 2002
i. Spousal Support: Not per se unenforceable when both parties understand terms and have independent counsel (when they don’t violate public policy)
ii. Rule is 2002 requirements will be retroactively applied.
iii. 2002 requirements may not (court’s discretion) be retroactively applied if doing so substantially interferes with the rights of the parties (violates due process)
iv. PMA enforceable if in writing and:
1. Executed voluntarily 
2. Fair and reasonable disclosure of assets and debts 
a. If disclosure, even an agreement that was unconscionable at the time of signing is enforceable.  
c. After 2002 
i. [bookmark: _GoBack]Spousal Support: Enforceable if PMA is enforceable and party against whom enforcement is sought must have been represented by independent counsel. 
ii. Will not be enforced if unconscionable at time of enforcement even if representation by independent counsel at time of signing. 
iii. PMA enforceable if
1. Parties have independent counsel or waive that right in a separate written document 
2. Party against whom enforcement is sought had not less than 7 days from presentation of PMA and advice to get counsel and the time the PMA is signed. 
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