Federal Courts Outline
1. JUSTICIABILITY: OVERVIEW
a. Overview
i. Definition: A dispute filed before a court is deemed “justiciable” if it asks a court to do the type of thing one naturally expects a court to do, namely, to resolve a legal dispute between adverse parties in accord with the law.
1. A case or controversy within the meaning of Article III is a matter that presents an actual dispute involving the legal relations of adverse parties for which the judiciary can provide effective relief 
2. Article III: Must have a case or controversy
ii. Justiciability includes…
1. Standing
2. Ripeness
3. Mootness
4. Political question doctrine
b. Muskrat v. United States
i. STANDING REQUIRES ADVERSENESS. THIS COMES FROM OSBORN, NOT ARTICLE III. 
ii. ADVISORY OPINIONS ARE NOT PERMITTED. 
	Claim
	Claim #1: Muskrat and Dick alleged the 1906 Act was unconstitutional because it increased the number of people eligible to claim land and funds (reducing their share of land and funds)

Claim #2: Brown and Gritts argued the 1904 and 1906 Acts were unconstitutional. These Acts involved the pipeline and the extension of time and the restraints on property rights

	Issue
	Is this case justiciable?

	Holding & Reasoning
	No, the case is not justiciable. 

Relying on Osborn, the court holds that standing requires adverseness. It then holds that here there is no adversity. The court also holds that there is no standing/the case is not justiciable because the plaintiffs are asking for an advisory opinion and this is not permitted by Art. III.

	Critique
	There is adversity here. The plaintiffs have an economic injury and the United States is willing to defend the law. 

Does Osborn require adversity? No. Historically, ex parte proceedings were common. 

	Notes
	Advisory opinions not permitted.
There must be a concrete (not hypothetical) controversy.



2. JUSTICIABILITY: STANDING
a. Overview
i. General Rule: The party invoking federal jurisdiction must plead and prove standing. Standing asks whether the person or entity invoking federal jurisdiction has stated a personal and particularized claim over which a federal court may take cognizance.
1. First, the plaintiff must have suffered an “injury in fact”-an invasion of a legally protected interest which is (a) concrete and particularized; and (b) “actual or imminent, not ‘conjectural’ or ‘hypothetical,’” 
2. Second, there must be a causal connection between the injury and the conduct complained of-the injury has to be “fairly ... trace[able] to the challenged action of the defendant, and not ... th[e] result [of] the independent action of some third party not before the court.” 
3. Third, it must be “likely,” as opposed to merely “speculative,” that the injury will be “redressed by a favorable decision.” Lujan v. Defenders of Wildlife
ii. Requirements:
1. Adverseness (Osborn, Muskrat) 
2. Injury in fact
3. Causation
4. Redressability
b. Adverseness
i. Overview
1. General Rule: Case law has interpreted Art. III’s “case or controversy” requirement as requiring adversity for federal jurisdiction. 
a. Reflects prudential concerns (whether the plaintiff has “alleged such a personal stake in the outcome of the controversy as to assure that concrete adverseness which sharpens the presentation of issues upon which the court so largely depends for illumination of difficult constitutional questions.” Baker v. Carr)
b. Reflects separation of powers concerns (if courts are issuing advisory opinions, then the judiciary is potentially impinging on the power of the executive and the legislature) 
2. Conflict
a. Some courts have held that adverseness is an Article III requirement
i. Flast 
b. Others hold that it is prudential 
i. Chadha
ii. Windsor
iii. This view is also supported by history (ex. default judgments, ex parte proceedings, etc.)
ii. INS v. Chadha
1. ADVERSE INTERVENOR  ADVERSITY 
2. ADVERSITY BEFORE INTERVENTION B/C THE EXECUTIVE STILL HAD AN INJURY. THE EXECUTIVE INTENDED TO ENFORCE THE CHALLENGED LAW SO IT WOULD HAVE HAD TO PAY TO DEPORT CHADHA.
	Facts
	· § 244(a)(1) allows the AG to suspend the deportation of certain aliens. However, § 244(c)(2) authorized the House and Senate to “veto” any such suspension
· Chadha applies for suspension of deportation. An Immigration Judge (acting under the authority of the AG) orders the suspension
· The House vetoes the suspension
· Chadha sues the INS, claiming the legislative veto is unconstitutional
· The Executive (the INS) refuses to defend the veto. The Senate and House intervene for the purpose of defending § 244(c)(2)

	Issue
	Is the case justiciable? Is there adverseness?

	Holding & Reasoning
	Yes, the requirement of adverseness is satisfied. 

1.) After Congress intervened, there was adequate adverseness.

2.) Even before Congress intervened, there was adequate adverseness even though the only parties were the INS and Chadha.  

Why? Even though the INS agreed with Chadha, it still had an injury (the INS has an economic injury because if they lose, they have to pay to deport Chadha). There is still a concrete controversy in that if the court rules for Chadha, he will not be deported and if the court rules against Chadha, the INS will deport him. 



iii. US v. Windsor
1. DISTINCTION BETWEEN ART. III STANDING AND PRUDENTIAL STANDING, WHICH INCLUDES ADVERSENESS
2. THE US HAS AN INJURY B/C IT WILL HAVE TO PAY WINDSOR. ADVERSITY SATISFIED B/C OF THE PRESENCE OF BLAG. OTHER PRACTICAL REASONS FOR DECIDING THE CASE. 
	Facts
	· Because of DOMA, Windsor did not get a tax exemption. If she were married to a man, she would have gotten the exemption. 
· Windsor sought a tax refund. The IRS denied the required. DOJ refused to defend the constitutionality of DOMA. BLAG intervened. 
· DOJ believed that the IRS was not entitled to the money. But they kept the money
· The trial court held DOMA unconstitutional and ordered the refund
· The appeals court affirmed 
· However, US doesn’t pay the refund despite being ordered to do so

	Claim
	DOMA violates the EPC. 

	Issue
	Does BLAG have standing? Does the US have standing?

	Holding & Reasoning
	There is standing (but no adversity!)

Kennedy distinguishes between Article III standing and prudential standing.
· Art. III standing includes the requirements of injury, causation, redressability
· Prudential standing is more flexible and includes adverseness

United States
1. Injury: The US must pay the refund to Windsor (but, it wants to do this anyways. The official position of the US is that it is not entitled to the money). 
· Looks like Chadha
· However, unlike Chadha, here the US won. It is asking the judgment against it to be affirmed. Therefore, the injury is essentially self-inflicted because the US has already been ordered to refund Windsor; it has just refused to pay. There would be no standing if the US had already refunded Windsor. 
· However, court holds this is a sufficient injury.  
2. Causation: satisfied
3. Redressability: the US’ injury is not redressable. The US doesn’t want the lower courts to be reversed. 

BLAG
BLAG’s presence satisfies the prudential concerns of adversity (sharpening the issues for judicial presentation). 

Other prudential factors weigh in favor of hearing the case. For example, the court notes the importance of precedential guidance for the other districts ruling on this issue. 



c. Injury
i. Overview
1. General Rule: The plaintiff must have suffered an “injury in fact”—an invasion of a legally protected interest—which is
a. Concrete and particularized; and
i. Spokeo v. Robins (injury not particularized) 
1. Must have both. Particularization is necessary to establish an injury-in-fact but not sufficient. 
2. Concrete:
a. De facto, real, not abstract
b. Intangible injuries can be concrete 
3. Particularized
a. The injury must affect the plaintiff in a personal and individual way. 
ii. Mass. v. EPA (injury particularized)
1. Massachusetts had a particularized injury in its capacity has a landowner
b. Actual or imminent, not conjectural or hypothetical
i. City of LA v. Lyons (injury not imminent)
1. Past exposure to illegal conduct does not in itself show a present case or controversy regarding injunctive relief if unaccompanied by any continuing, present adverse effects.
ii. Lujan v. Defenders of Wildlife (injury not imminent)
1. That the women “had visited” the areas of the projects before the projects commenced proves nothing.
2. The women’s profession of an “intent” to return to the places they had visited before—where they will presumably, this time, be deprived of the opportunity to observe animals of the endangered species—is not enough. 
3. Such “some day” intentions—without any description of concrete plans, or indeed even any specification of when the some day will be—do not support a finding of the “actual or imminent” injury that our cases require. 
4. NOTE: In his dissent, Blackmun says the injury was sufficiently imminent
iii. Mass. v. EPA (injury imminent)
1. Climate-change risks well documented. According to the affidavits, global sea levels rose 10-20 cm over the 20th century and will continue to do so. 
iv. Clapper v. Amnesty International (injury not imminent) 
1. Injury must be “certainly impending” 
2. No highly attenuated chains of possibilities 
2. Spokeo v. Robins
a. MUST PLEAD PARTICULARIZATOIN AND CONCRETENESS
b. CONCRETE = NOT ABSTRACT, PARTICULAR = MUST AFFECT PLAINTIFF IN A PERSONAL WAY
	Facts
	· Robins discovered that his Spokeo-generated profile contained inaccurate information. Thereafter, he sued Spokeo under the FCRA
· The DC dismissed the complaint, holding he had not properly pleaded injury in fact 
· 9th Circuit reversed. “Based on Robins’ allegation that ‘Spokeo violated his statutory rights’ and the fact that Robins’ ‘personal interests in the handling of his credit information are individualized,’ the [9th Circuit] held that Robins had adequately alleged injury in fact.”

	Issue
	Does Robins have standing?

	Holding & Reasoning
	Remanded. The 9th Circuit did not adequately differentiate between particularization and concreteness.  

· Robins cannot satisfy Art. III by alleging a bare procedural violation
· A violation of one of the FCRA’s procedural requirements may result in no harm. 
· Not all inaccuracies cause harm (court’s example: an incorrect zip code)

	Ginsburg Dissent
	The injury is sufficiently particularized
Do not need to distinguish between particular and concrete. This is a new requirement.	

	Critique
	Robins has a concrete injury and a procedural injury 



3. City of LA v. Lyons
a. PAST EXPOSURE TO ILLEGAL CONDUCT NOT ENOUGH TO SHOW IMMINENCE
b. LYONS CAN SEEK DAMAGES BUT NOT AN INJUNCTION
	Facts
	Plaintiff sued the city of Los Angeles for damages after a police officer used a chokehold on him. Plaintiff also sought an injunction prohibiting the LAPD’s use of chokeholds.

	Issue
	Does the plaintiff have standing?

	Holding & Reasoning
	Lyons has standing to pursue his claim for damages but he does not have standing to request an injunction. 

Injury:
“The plaintiff must show that he has sustained or is in immediate danger of sustaining some direct injury”
“It is the reality of the threat of repeated injury that is relevant to the standing inquiry, not the plaintiff’s subjective apprehensions” 

Here, injury is not sufficiently imminent. Just because Lyons was stopped and choked once, this does not mean there is a real or immediate threat that he will a) be stopped for a traffic violation and then b) be subjected to a chokehold. 

This case is just like O’Shea and Rizzo. 

	Critique
	Majority sets the bar for “imminence” too high. This case was justiciable. Lyons alleged one case/controversy. So why only allow the damages request to continue?

	Notes
	O’Shea involved unfair sentencing by a judge. A class sought an injunction to stop the judge from discriminating. 
In Rizzo, police officers were discriminating against minorities. There, it was unlikely there would be future harm. 
	
The 9th Circuit said Lyons was not like these cases because here Lyons’ fear was more reasonable and future injury was more likely than in those cases. Also, the injunction here is narrower than in O’Shea and Rizzo. Here, relief does not require massive structural changes in the LAPD. 	



ii. Zone of Interest
1. General Rule: The plaintiff’s injury must fall within the zone of interest protected by the statute.
2. Association of Data Processing Services Organizations v. Camp
	Facts
	Plaintiff (ADP) sued the Comptroller of the Currency (#1) and American National Bank (#2). 

Claim  #1: The comptroller’s regulation (which allowed national banks to provide data processing equipment to banks) is inconsistent with §4 of the Bank Service Corporation Act (which said no bank service corporation could engage in any activity other than the performance of bank service for banks)

Claim #2: The bank engaged in unlawful competition by providing data services to ADP’s clients.

	Issue
	Does ADP have standing?

	Holding & Reasoning
	ADP has standing to sue.

Zone of Interest Test: whether the interest sought to be protected by the complainant is arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question. 

Here, § 4 arguably brings a competitor (ADP) within the zone of interests protected by it. 



iii. Generalized Grievance and Stigmatic Harm
1. Generalized Grievance: A general grievance is a grievance every citizen has when the government does not comply with the law. A generalized grievance is not a sufficient injury for the purposes of standing 
a. Exception: Flast v. Cohen
b. Underlying concern = separation of powers 
i. “The province of the court…is, solely, to decide on the rights of individuals. Vindicating the public interest (including the public interest in Government observance of the Constitution and laws) is the function of Congress and the Chief Executive.” Lujan v. Defenders of Wildlife
c. Art. III or prudential?
i. In Lujan, the court argued that Article III prohibits generalized grievances. However, the court allowed a general grievance in Flast. Therefore, it must be prudential. 
d. See Allen v. Wright (the argument that the IRS was essentially supporting segregation was not a legally cognizable injury but a generalized grievance) 
e. See Lujan v. Defenders of Wildlife (citizens suit provision was essentially allowing generalized grievances; a procedural injury, without more, is not sufficient because this is essentially a generalized grievance)
f. See Massachusetts v. EPA (an injury is not non-concrete just because it is widely shared. A plaintiff can have a particularized injury even if that injury is widely shared.)
2. Stigmatic Harm: To constitute a sufficient injury, a stigmatic harm must be connected to unequal treatment
a. Compare Heckler v. Mathews (stigmatic injury was a direct result of having been personally denied equal treatment) with Allen v. Wright (stigmatic injury not connected to any personal denial of equal treatment) 
iv. Procedural Injury
1. General Rule: 
a. Procedural right must be connected to a concrete injury
i. See Mass. v. EPA (procedural right to challenge EPA decisions – procedural injury connected to a concrete injury)
ii. Problem 3-4 (pg. 71) (procedural right under FECA was connected to concrete injury: the inability to get info about AIPAC)
b. Otherwise, this is a generalized grievance
i. See Lujan (citizen suit – general grievance only)
2. NOTE: A litigant to whom Congress has accorded a procedural right to protect his concrete interests—here the right to challenge the agency action unlawfully withheld—can assert that right without meeting all the normal standards for redressability and immediacy. When a litigant is vested with a procedural right, that litigant has standing if there is some possibility that the requested relief will prompt the injury-causing party to reconsider the decision that allegedly harmed the litigant (Mass v. EPA)
d. Causation
i. General Rule: There must be a causal connection between the injury and the conduct complained of
1. The injury has to be fairly traceable to the challenged action of the defendant, and
2. Not the result of the independent action of some third party not before the court.
a. Allen v. Wright: The injury (the children’s diminished ability to receive an education in a racially integrated school) was not fairly traceable to the conduct of the IRS. Rather, it was the result of the independent action of a third party (the schools) not before the court.
b. Dissent in Mass v. EPA 
ii. Allen v. Wright
1. STIGMATIC HARM MUST BE ACCOMPANIED BY UNEQUAL TREATMENT
2. NO CAUSATION WHERE ACTIONS OF INDEPENDENT THIRD PARTY WOULD DETERMINE THE OUTCOME
	Facts
	Parents of black public school children alleged that the IRS had not fulfilled its obligation in denying tax-exempt status to racially discriminatory private schools. The alleged that the IRS harmed them directly and interfered with the ability of their children to receive an educated in desegregated public schools.
Relief requested: declaratory judgment that the IRS practices are unlawful; an injunction requiring the IRS to deny tax exemptions to a broad class of private schools; an order directing the IRS to replace its guidelines with standards consistent with the requested injunction

	Issue
	Does the plaintiff have standing?

	Holding & Reasoning
	No. 

Injury:
Injury #1: The IRS is supporting segregation
This has two components
· Stigmatic harm: stamp of inferiority
· Generalized grievance: the IRS is breaking the law
Both are insufficient (they are not legally cognizable)

Injury #2: Injury to students in the form of diminished opportunity to attend desegregated schools
This injury is sufficient. 

Causation:
Injury #2: The injury is not fairly traceable to the conduct of the IRS. The injury results from the independent action of some third party not before the court (the schools). 

The diminished ability of the children to receive a desegregated education would be fairly traceable only if there were enough racially discriminatory private schools receiving tax exemptions in the communities for withdrawal of those exemptions to make an appreciable difference in public school integration. It’s speculative whether any change in the tax scheme would lead the schools to change their policies. 

Redressability:
“Massive restructuring” issue

	Notes
	How do you frame this claim to satisfy the requirements of standing? Find students who actually applied to these schools and were rejected. Bring a lawsuit against one school district to avoid the “massive restructuring” problem

	Stevens Dissent
	Basic economics shows there is adequate causation: when something becomes expensive, less of it will be purchased. If these private schools lose these cash grants, the education they provide will become more expensive. The injury will be redressed if theses schools are inhibited through the denial of preferential tax treatment.



e. Redressability 
i. Overview
1. General Rule: It must be likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.
a. Linda R.S. v. Richard D.: The injury the court identified (inability to receive child support payments) was not redressable because Linda did not show that her failure to secure child support payments resulted from the non-enforcement of the challenged statute. If Linda were granted the requested relief, it would result only in the jailing of the child’s father. The prospect that this would result in future payments of support was considered speculative. 
ii. Redressing Discriminatory Injury
1. General Rule: When the right invoked is that of equal treatment, the appropriate remedy is a mandate of equal treatment. This can be accomplished by either extending the benefit to the excluded class or withdrawing the benefit from the favored class. (Califano)
a. How to decide? Look to legislature’s intent 
b. Ordinarily, extension, rather than nullification, is the proper course (Morales-Santana)
2. Test: 
a. Measure the intensity of the commitment to the residual policy (the main rule)
i. Morales-Santana: the longer physical presence requirement evidenced Congress’ recognization of the importance of residence as the talisman of dedicated attachment
b. Consider the degree of potential disruption of the statutory scheme that would occur by extension as opposed to abrogation
i. Morales-Santana: potential for disruption high because if the one-year benefit were extended to unwed fathers, then there would actually be a longer residence requirement for married parents than unmarried parents. It is unlikely that Congress intended to put marital children at this disadvantage.
3. See Heckler (finding provisions of the SSA unconstitutional)
4. See Sessions v. Morales-Santana (although extension of benefits is normally customary in federal benefits cases, Congress would have gotten rid of the exception and preserved the general rule requiring 10 years of physical presence) 
iii. “Massive Restructuring”
1. Redressability might be an issue where the plaintiff seeks some massive restructuring
2. See Allen v. Wright
3. See City of LA v. Lyons
f. Standing Cases
i. Linda R.S. v. Richard D.  
1. MUST PROPERLY IDENTIFY THE INJURY (UNEQUAL TREATMENT IS SUFFICIENT INJURY)
	Facts
	Plaintiff, the mother of an illegitimate child, sued to enjoin the discriminatory application of Art. 602. Art. 602 made it a misdemeanor for parents to refuse to pay child support—but this only applied to legitimate children. Plaintiff alleged that defendant, the child’s father, refused to provide support and that the district attorney refused to take any action. 

	Claim
	Art. 602’s interpretation discriminates against illegitimate children, including her child. 

Relief requested: a declaratory judgment, injunction, and child support payments

	Issue
	Does the plaintiff have standing?

	Holding & Reasoning
	No standing. 

Injury
Injury #1: the lack of child support payments (the court focuses on this)
Injury #2: the discriminatory enforcement of the law (the court should have focused on this)

Causation:
Injury #1: not fairly traceable 

Redressability:
Injury #1:  injury not redressable (“if the appellant were granted the requested relief, it would result only in the jailing of the child’s father. The prospect that prosecution will…result in payment of support can, at best, be termed only speculative.”)

	Critique
	The court identifies the injury as the lack of child support payments when the injury was really the discriminatory enforcement of the law. This injury was both fairly traceable and redressable. Plaintiff did not seek to have the statute applied to the child’s father—she sought to enjoin its discriminatory application. The result here seems to reflect concerns about federalism. 

	White Dissent
	This is an EPC issue. There is standing; the only issue is what relief the court should grant.



ii. Heckler v. Matthews
1. IF STATUTE RESULTS IN UNEQUAL TREATMENT, EITHER EXTEND BENEFIT TO ALL OR WITHDRAW BENEFIT FROM FAVORED CLASS
	Facts
	·  Califano struck down a provision of the SSA that said that if widowers (but not widows) wanted to receive certain benefits, they had to prove they were dependent on their wives for 50% of their income 
· 1977 Amendments repealed the dependency requirements and created a pension offset (SSA benefits would be offset by state pensions). The Amendments carved out an exception for female civil servants, who would not need to follow the offset (Why? Reliance). 
· A severability clause in the Act said that if any provision of the law was held invalid, the remainder would not be affected
· USDC said the severability clause and offset were unconstitutional 

	Issue
	Does the plaintiff have standing to challenge the amendments?

	Holding & Reasoning
	Yes.

Injury:
Unequal treatment (compare with Linda R.S.)

Causation:
The injury is fairly traceable to the conduct of the defendant

Redressability:
The issue can be redressed by extending benefits to everyone or withdrawing all benefits



iii. Lujan v. Defenders of Wildlife
1. A PROCEDURAL INJURY IS NOT ENOUGH. THE PLAINTIFF MUST ALSO HAVE A CONCRETE INTEREST.
	Facts
	· Section 7 of the Endangered Species Act holds that federal agencies must insure that any action authorized or funded is not likely to jeopardize the continued existence of any endangered species.  
· The Secretary of the Interior promulgated a rule interpreting § 7 in a way that rendered it applicable only to actions within the USA or the high seas 
· Various wildlife organizations sued the Secretary 

	Claim
	The Secretary rule interpreting § 7 is unconstitutional. 

Requested relief: 1) a declaratory judgment that the regulation is wrong, 2) an injunction requiring the Secretary to create a new regulation restoring the initial interpretation

	Issue
	Does the plaintiff have standing?

	Holding & Reasoning
	No.

Injury
No legally cognizable injury
Injury #1: The damage to endangered species will not produce imminent injury to Kelly and Skillbred. That the women had visited the areas of the projects was not enough (past exposure to illegal conduct not enough).
Injury #2: Ecosystem nexus, animal nexus, and vocational nexus theories rejected
Injury #3: Procedural Injury 
· The citizen suit of the ESA provides that any person may sue to enjoin any person or the US who is alleged to be in violation of any provision of the chapter (NOTE: this appears to allow generalized grievances) 
· The COA held that because §7 required interagency consultation, this provision created a procedural right to consultation in all persons. Thus, anyone could challenge the failure to follow the correct procedure 
· Court rejects this, saying a procedural injury is not enough. Must be something more.   

Causation
No causation.

Redressability
Not redressable. 

	Notes
	The elements of organizational standing are satisfied here.

Who would have an injury? Someone working with a particular animal that was threatened by a federal decision. 

Ecosystem Nexus: Any person who uses any part of a contiguous ecosystem adversely affected by a funded activity has standing even if the activity is located a great distance away 
Animal Nexus: Anyone who has an interest in studying or seeing endangered animals anywhere on the globe has standing
Vocational Nexus: Anyone with a professional interest in such animals can sue 	



iv. Massachusetts v. EPA
1. STATES HAVE SPECIAL STATUS COMPARED TO PRIVATE CITIZENS 
2. AN INJURY IS NOT NON-CONCRETE BECAUSE IT IS WIDELY SHARED; AN INJURY IS REDRESSABLE EVEN IF IT WILL ONLY BE REDUCED SOMEWHAT
	Claim
	· Various states sue the EPA to regulate various greenhouse gases. Failure to regulate is essentially an abuse of discretion. 
· Massachusetts, specifically, argued that the failure to regulate greenhouses gases would and has caused coastal erosion.
· Requested relief: 1) a declaratory judgment that the regulation is wrong, 2) an injunction requiring the Secretary to create a new regulation restoring the initial interpretation

	Issue
	1) Did the EPA have authority to regulate the gas?
2) If so, did the EPA act within the scope of the statute by failing to regulate those gases?

	Holding & Reasoning
	Massachusetts has standing to bring the lawsuit 

First, as a state, Massachusetts gets special status to protect its quasi-sovereign interests. (unlike Lujan, where the P was a private citizen)

Injury
EPA’s refusal to regulate greenhouse gases presents a risk of harm that is both actual and imminent. 
How do we know? Scientific data about global sea level
An injury is not non-concrete because it is widely shared. You can have a particularized injury even if it is widely shared. 

Causation
Court rejects the “erroneous assumption that a small incremental step, because it is incremental, can never be attacked in a federal judicial forum” [This is totally inconsistent with Allen and Lujan]

Redressability
There is a substantial likelihood that the judicial relief requested will prompt EPA to take steps to reduce that risk.
· Although EPA probably cannot reverse global warming, it must take steps to slow or reduce it
· Harm will be reduced somewhat if EPA takes action 

	Roberts Dissent
	No standing here. None of the three requirements are satisfied. 

	Notes
	This theory is basically the ecological nexus theory from Lujan 

The injury here is stronger than Lujan but still weak. Causation also weak because of the third-party issue from Allen. Redressability also weak (only incremental)—similar to Linda R.S. 


 
v. Clapper v. Amnesty International USA
1. INJURY MUST BE “CERTAINLY IMPENDING” 
2. NO SELF-INFLICTED INJURIES
	Facts
	· 1978: FISA warrants available if certain criteria are met. Process is overseen by FISA courts, who issue the warrants. (NOTE: These are Art. III courts yet there is no adverseness) 
· Post 9/11 amendments are passed
· § 1881(a) changes: 1) Government need not identify each facility or describe each target, 2) The target need not be a foreign power or the agent of a foreign power, 3) Court’s authority to supervise privacy-intrusion minimization procedures
· Attorneys with Amnesty International bring suit.

	Claim
	The plaintiffs seek a declaration that § 1881(a) is unconstitutional and an injunction against § 1881(a)-authorized surveillance. 

	Issue
	Do the plaintiffs have standing?

	Holding & Reasoning
	No.

Injury
Future Injury: Communications will be acquired
· Court says the injury is too speculative. It is not “certainly impending”

Present Injury: Costly and burdensome measures to protect confidentiality (Cost of traveling abroad to have in-person conversations)
· Court says this is a self-inflicted injury based on fears of hypothetical future harm that is not “certainly impending”

Causation
· Court creates long chain of possibilities (pg. 90) to show that the future injury is not fairly traceable 

Redressability
Not redressable. 

	Notes
	“Certainly impending” not the standard	

	Breyer Dissent
	The injury is reasonably probable.
Similar content, strong motive, prior behavior, capacity.



vi. Texas v. US (5th Circuit)
	Facts
	· Challenge to DAPA, which extended DACA benefits to the parents of DREAMERS 
· Texas claimed this constituted an economic injury to the state. Idea was that because of DAPA, more people would be eligible for drivers licenses. In TX, the state subsidizes license fees. Therefore, TX will end up having to pay more money as a result of DAPA. 
· Pre-DAPA only those lawfully present could get license. This required proof of lawful status. DAPA expands the number of people lawfully present in TX.

	Issue
	Does TX have standing?

	Holding & Reasoning
	Yes.

Injury
· TX gets “special solicitude” as a state (See Mass. v. EPA)
· Just as Mass. surrenders its sovereign prerogatives over greenhouse emissions, TX surrenders its sovereign prerogatives over immigration

Causation
· Although TX could stop subsidizing licenses, states have a sovereign interest in the power to create and enforce a legal code
· Pennsylvania v. New Jersey
· Wyoming v. Oklahoma

Redressability

	Notes
	· TX does not have to give aliens licenses. However, if TX revised its law to exclude DAPA recipients it could lead to an EPC challenge (which would be tested under strict scrutiny)
· Self-inflicted? Why does TX need to subsidize the licenses?	



vii. Hollingsworth v. Perry
	Facts
	· CASC
· California passes Prop. 8. CASC says the proposition is constitutional  
· Two gay couples sue, challenging Prop 8 under DP and EPC theories. The plaintiffs argue that Prop. 8 took away a right previously conferred by the CASC
· Defendants (CA’s governor and AG) refuse to defend the proposition but continue to enforce the law
· Proponents of Prop 8 intervene
· DC rules Prop 8 unconstitutional and enjoins CA from enforcing it
· Proponents appeal to the 9th Circuit, which asks CASC for advisory opinion. CASC says that the proponents are authorized to assert CA’s interest (this is because of CA’s unique prop system, it is also an interpretation of the CA election code)
· 9th Circuit says there is standing

	Issue
	Do the plaintiffs have standing?

	Holding & Reasoning
	Do the proponents have standing on their own?

Do the proponents have third-party standing? NO
· No injury of their own
· Not an agent of CA



g. Standing on Behalf of Another
i. Overview
1. General Rule: if you go before a federal court, you cannot bring suit on behalf of someone else’s injury 
2. Exceptions:
a. Parens patriae
b. Third party standing
c. Associational standing
d. Institutional standing
e. Individual legislator standing
f. Agency/Authorization
ii. Parens Patriae
1. General Rule: To maintain a parens patriae action, the state must articulate an interest apart from the interests of particular private parties. The state must express a quasi-sovereign interest.
a. Quasi-Sovereign Interests:
i. The state has a quasi-sovereign interest in the health and well-being (physical and economic) of its residents
ii. The state has a quasi-sovereign interest in not being discriminatorily denied its rightful status in the federal system
b. NOTE: The USA represents citizens parens patriae with respect to the relationship between citizens and a federal statute (Mass. v. Mellon)
2. Massachusetts v. Mellon 
	Facts
	Massachusetts challenged the Maternity Act of 1921 on behalf of itself and the citizens of the state. The Maternity Act provided for an initial appropriation and annual appropriations for a period of 5 years, to be apportioned among the states that comply with its provisions to reduce maternal and infant morality. 

	Claim
	The Maternity Act violates the 10th Amendment because it imposes an unequal burden on industrial states. 

	Issue
	Is the case justiciable?

	Holding & Reasoning
	No, Massachusetts has no standing to challenge the Maternity Act. 

Massachusetts has no standing in its individual capacity
· Massachusetts does not have an injury. The statute does not impose any obligation on the state; it simply extends an option which the state is free to accept or reject
· The injury cannot be taxation because this falls upon the citizens of Mass. 

Massachusetts has no standing parens patriae 
· The USA represents citizens parens patriae with respect to the relationship between citizens and a federal statute 
· Parens patriae is limited to situations where the state has standing on its own. The state must also act for a large portion of the population .



iii. Third Party Standing
1. Requirements:
a. The plaintiff has an actual injury 
i. Barrows: the seller would have to pay damages
ii. Hollingsworth: the proponents of Prop. 8 had no injury of their own, so no third party standing
iii. Morales-Santana: father’s unequal treatment; son cannot get citizenship
b. The absent party would have practical obstacles in filing the action (hindrance, hardship)
i. Morales-Santana: the absent party was dead
c. A close relationship between the representative party and the absent party
i. Morales-Santana: plaintiff son sought to represent the interests of his father
2. Barrows v. Jackson
a. WHEN FUNDAMENTAL RIGHTS ARE AT ISSUE, THE REQUIREMENTS OF THIRD PARTY STANDIN MAY BE RELAXED
	Facts
	· Plaintiff sued defendant for damages for breach of restrictive covenant. Defendant invoked federal jurisdiction. 
· Under Shelley, restrictive covenants based on race are unconstitutional and cannot be enforced by the government. However, Shelley does not apply here because the defendant is white. Therefore, her equal protection rights are not being violated. 

	Issue
	Does the defendant have standing?

	Holding & Reasoning
	Yes.

Ordinarily, one may not claim standing to vindicate the constitutional rights of a third party. However, there is an exception if 1) the party can show that he himself is injured by its operation, 2) it is difficult if not impossible for the person whose rights are asserted to present their grievance before the court, 3) there is a close relationship between the representative party and the absent party.

1. Here, the defendant has been sued for damages. Therefore, she has an actual injury. 
2. Fundamental rights at issue are very important so this requirement is relaxed.
3. The relationship between the coercion exerted on the defendant and her possible pecuniary loss is so close to the purpose of the restrictive covenant that defendant is the only effective adversary of the unworthy covenant in its last stand. 



3. Sessions v. Morales-Santana
	Facts
	· The INA provided that if a child is born abroad to a unwed U.S. citizen father, that child can obtain the father’s citizenship if the father was continuously present in the US for 10 years prior to the child’s birth. At least 5 of which must have been after the father turned 14. 
· The INA provided an exception for unwed U.S. citizen mothers, whose children could attain citizenship if the mother had lived continuously in the US for just one year before the child’s birth.
· Morales-Santana asserted U.S. citizenship based on the citizenship of his father, Jose Morales. Jose did not satisfy the requirement of five years’ presence after age 14
· The US sought to deport Morales-Santana. Morales-Santana argued that the government’s refusal to recognize that he derived citizenship from his father violated the EPC. 

	Claim
	· The statute treats sons and daughters alike. Morales-Santana was not discriminated against because of his gender. He argues that the US discriminated against his father.

	Issue
	Does the defendant have standing?

	Holding & Reasoning
	Yes, third-party standing satisfied. Injury is Jose Morales’ unequal treatment based on gender. Result, however, is to eliminate the exception for unwed mothers. Therefore, Morales-Santana does not get the relief he wants.

· Two options: extend the benefit that unwed mothers get to everyone or withdraw that benefit so that unwed mothers and fathers must comply with the 10-year rule.
· Ordinarily, extension is preferable in federal benefits cases
· However, congressional intent shows preference for withdrawing the benefit/exception and maintaining the general 10 year rule
· Factors: 1) Intensity of commitment to the residual policy, 2) Degree of potential disruption of the statutory scheme that would occur by extension as opposed to abrogation. 
· Here, Congress was committed to requirement of physical presence for a longer term. It would disrupt the scheme because now marital children would be at a disadvantage compared to the children of unwed parents. 



iv. Associational Standing
1. General Rule: An association has standing to bring suit on behalf of its members when…
a. The association’s members would otherwise have standing to sue in their own right
i. I.e. The association’s members have an injury 
ii. Hunt: growers would lose accounts in North Carolina
b. The interests the association seeks to protect are germane to the organization’s purpose
i. Ask: what is the association’s purpose?
ii. Hunt: the ad agency sought to protect and enhance the market for Washington apples. The purpose of bringing the lawsuit was to protect this market. 
iii. See Defenders of Wildlife v. Lujan 
c. Neither the claim nor the relief requested requires the participation of individual members of the association
i. This means the case can be resolved without individual damages—just a declaration of injunction
2. Meaning of “Association” 
a. Associational standing can apply to state agencies. 
i. See Hunt (explaining that although the apple growers were not ‘members’ of the Commission, they possessed all of the indicia of membership)
b. When in doubt, consider “indicia of membership”
i. Financial nexus between the group and its constituents (this will ensure adverseness) 
3. Hunt v. Washington State Apple Ad. Comm’n
	Facts
	The Washington State Apple Advertising Commission challenged a North Carolina statute which required all apple containers to bear “no grade other than the applicable US grade or standard.” The consequence of this statute was to put Washington apple growers at a significant disadvantage.  The Commission sought a declaration that the statute violated the Commerce Clause and an injunction against its enforcement. 

	Issue
	Does the Commission have standing on behalf of its members?

	Holding & Reasoning
	Yes.

For an association to have standing 1) its members must otherwise have standing to sue in their own right; 2) the interests the association seeks to protect must be germane to the organization’s purpose; and 3) neither the claim nor the relief requested requires participation of the individual members.

1. Here, the Commission’s members have a direct injury (the growers will lose accounts in North Carolina).
2. The Commission’s attempt to remedy the injury is central to its purpose of protecting and enhancing the market for Washington Apples
3. None of the claims/requested relief requires individualized proof


	
v. Institutional Standing
1. INS v. Chadha: The Chadha court endorsed institutional standing on behalf of the House and Senate in a case where the Executive refused to defend the constitutionality of an Act of Congress that had conferred a particular benefit on each house—namely, the power to exercise a legislative veto. Under such circumstances, the executive branch’s refusal to defend the statute can be properly characterized as the cause of an institutional injury to each house. 
2. US v. Windsor 
vi. Individual Legislator Standing
1. Coleman
vii. Agency/Authorization
1. Hollingsworth v. Perry
h. Taxpayer Standing
i. Overview
1. General Rule: Individual taxpayers do not have standing to challenge the constitutionality of a federal statute (Frothingham)
2. Exception (Double Nexus Test): A taxpayer has standing to challenge the constitutionality of a federal statute when… 
a. There is a logical link between the individual’s taxpayer status and the type of legislative enactment attacked; and 
i. A taxpayer will be a proper party to allege the unconstitutionality only of exercises of congressional power under the taxing and spending clause. 
1. Cannot be a regulatory statute
2. Cannot be pursuant to commerce power
3. Must be a pure exercise of taxing/spending power
ii. Must be explicitly authorized or mandated by Congress. Not enough that Congress authorized funds to the Executive, which then used the money on something that supports religion. See Hein.
b. The taxpayer establishes a nexus between their taxpayer status and the precise nature of the constitutional infringement alleged
i. Must show that the challenged enactment exceeds specific constitutional limitations imposed upon the exercise of the congressional taxing and spending power 
1. Nexus between the spending program and the taxing and spending clause. 
ii. Why? The purpose of the clause was to prevent state support of one religion. 
ii. The Frothingham Case (part of Massachusetts v. Melon)
	Facts
	Individual taxpayer challenged the expenditures generated by the Maternity Act on the ground that it would increase her tax burden. 

	Issue
	Is there standing?

	Holding & Reasoning
	The injury is not sufficiently concrete, nor is it traceable to the Act itself

There are policy reasons not to confer taxpayer standing (inconvenience, impracticality) 



iii. Flast v. Cohen
1. NARROW EXCEPTION TO GENERAL RULE THAT TAXPAYERS DO NOT HAVE STANDING TO CHALLENGE THE SPENDING OF TAX REVENUE 
	Facts
	· Plaintiff taxpayers alleged that the expenditure of funds under Titles I and II of the Elementary and Secondary Education Act was unconstitutional
· The claim was that the federal funds appropriated under the Act were being used to finance instruction in religious schools. The plaintiffs claimed this violated the Establishment Clause and Free Exercise Clause.

	Issue
	Do the plaintiffs have standing to challenge the expenditures?

	Holding & Reasoning
	A taxpayer can challenge the government’s expenditure of taxpayer funds if he or she satisfies the double nexus requirement

1. The taxpayers’ constitutional challenge is made to an exercise by congress of its power to spend for the general welfare. The challenged program involves a substantial expenditure of federal tax funds.
2. Plaintiffs have alleged that the challenged expenditures violate the Establishment and Free Exercise Clauses of the First Amendment. 

Rationale comes from the history and purpose of the Establishment Clause (“One of the specific evils feared by those who drafted the Establishment Clause and fought for its adoption was that the taxing and spending power would be used to favor one religion over another or to support religion in general”) 

	Notes
	Flast creates a narrow exception to the general rule (articulated in Frothingham) that taxpayers do not have standing to challenge a tax.



3. RIPENESS
a. Overview
i. General Rule: The ripeness doctrine comes into play when a claimed injury is contingent on the occurrence of a future event. Faced with a potential lack of ripeness, a federal court must measure 1) The probability that the alleged harm will occur, 2) The hardship a party might suffer should judicial review be delayed, and 3) The fitness of the record for resolving the precise questions presented 
1. Ripeness can be prudential (pg. 145) 
2. Underlying Concerns
a. Separation of Powers
i. Prevent courts from getting entangled in administrative law/agencies
ii. Protect administrative agencies from judicial interference before regulations have been implemented 
b. Avoiding General Grievances
i. By avoiding premature adjudication, the courts refrain from entangling themselves in abstract disagreements
ii. Considerations: 
1. Probability the alleged harm will occur
2. Hardship a party might suffer
a. NOTE: A party need not violate the law 
b. Compare Abbott Labs (high cost of compliance + loss of public trust) with Toilet Goods (suspension that can be remedied)
3. Fitness of the record 
a. Purely legal issue = more likely to have facts that are sufficiently developed
i. Is the only issue congressional motive? (Abbott Labs)
ii. Compare Abbott Labs (purely legal issue) with Toilet Goods (issue requires more factual development) 
b. Is this a final agency action?
i. An agency action includes any rules defined by the Act as “an agency statement of general or particular applicability and future effect designed to implement, interpret or prescribe law or policy.”
ii. Look to see if it was promulgated formally in the federal register after having a chance for comment by interested parties.
b. Abbott Laboratories v. Gardner
i. A PARTY NEED NOT VIOLATE THE LAW TO SATISFY RIPENESS 
	Facts
	The Federal Food, Drug, and Cosmetic Act required manufacturers of prescription drugs to print the established name of the drug prominently (Ex. Tylenol must say ibuprofen). The Commissioner of Food and Drugs, exercising authority delegated to him by the Secretary of Health, Education, and Welfare, proposed regulations designed to implement this statute. One rule, challenged here, applied to prescription drugs.

	Claim
	37 drug manufacturers and the Pharmaceutical Manufacturers Association brought suit claiming the regulations were invalid because the Commissioner exceeded his authority under the statute 

	Issue
	Is the case ripe?

	Holding & Reasoning
	Yes

Hardship
· Cost of compliance (which is high)
· Damage to reputation (loss of public trust if plaintiffs have to violate the regulation and a lawsuit ensues)

Government: hearing this case now will impede enforcement of the Act. 
Court: This is not convincing. Pre-enforcement challenges may actually speed implementation. If the government prevails, a large part of industry is bound. If the government loses, they can quickly change the regulations.

Fitness of the Record
The facts are sufficiently developed
· No further administrative proceedings are contemplated 
· This is a final agency action within the meaning of the APA
· The regulation has been published
· Both parties agree that the issue is a legal one. 
· The only issue is congressional motive 

At this point, the plaintiffs must either comply with the labeling requirements (and incur costs) or follow their present course and risk prosecution. Violations carry criminal/civil sanctions.

	Notes
	What about the government’s argument that the AG must authorize criminal and seizure actions for violations? The court says these regulations are not meant to advise the AG; they purport to be authorized by the statutes. If within the commissioner’s authority, they carry heavy criminal and civil sanctions. Further, the agency does not have direct authority to enforce these regulations by denying applications for new drugs or antibiotics.



c. Toilet Goods Assoc. v. Gardner
	Facts
	· P is an organization of cosmetics manufacturers and 39 individual cosmetics manufacturers and distributors 
· The Commissioner of Food and Drugs issued a regulation that stated “When it appears to the Commissioner that a person has…refused to permit duly authorized employees of the FDA free access to all manufacturing facilities, processes, and formulae…he may immediately suspend certification service to such person and may continue such suspension until adequate corrective action has been taken” 

	Claim
	Ps argue that regulation exceeded his statutory authority.  

	Issue
	Is the case ripe?

	Holding & Reasoning
	No 

Hardship
· Hardship is low: doesn’t require any action at all by the cosmetic companies
· These companies already had to permit reasonable inspection
· If the companies defy the rule, the only penalty is suspension and there is a quick, easy procedure to remedy the suspension. (NOTE: this doesn’t require the companies to commit a crime but it is still burdensome)

Fitness of the Record
The facts are sufficiently developed
· This is a final agency action
· Court says this is a legal issue (whether the regulation is totally beyond the agency’s power under the statute)
· However, this is a fact-driven issue. Implementation is necessary to resolve the issue. 
· The resolution will depend on facts such as what type of enforcement problems are encountered by the FDA, the need for various sorts of supervision in order to effectuate the goals of the act, the safeguards devised to protect trade secrets. 
· The issue in depends on whether the statutory scheme as a whole justified promulgation of the regulation. Judicial appraisal of this is likely to stand on surer footing in the context of a specific application of this regulation then could be the case in the framework of the generalized challenge here.



d. Susan B. Anthony List v. Driehaus
i. RIPENESS CAN BE PRUDENTIAL 
	Facts
	· Plaintiffs are SBA (a pro-life organization) and COAST
· Plaintiffs challenge an Ohio statute that prohibits certain “false statements” during the course of a political campaign. Specifically, it prohibited people from making false statements about the voting record of a candidate. 
· Any person acting on personal knowledge could file a complaint with the Ohio Elections Commission alleging a violation of this statute. 
· SBA issued a press release announcing its plan to out reps who voted for the ACA—which they said included taxpayer-funded abortion (which it did). The press release listed Congressman Driehaus on the list. SBA also wanted to put up a billboard that said Shame on Driehaus for voting for taxpayer funded abortion
· Driehaus filed a complaint with the Ohio Elections Commission alleging that SBA violated the law by falsely stating that he voted for taxpayer-funded abortion 
· Commission held an expedited hearing

	Claim
	The Ohio Rev. Code section is unconstitutional. SBA’s speech had been chilled; the SBA intends to engage in substantially similar activity in the future and faces the prospect of its speech being chilled 

DC dismissed (no concrete injury and not ripe). COA holds the same

	Issue
	Is the case justiciable?

	Holding & Reasoning
	Yes

Injury
· P’s have alleged a credible threat of enforcement. They alleged they intend to engage in a similar course of conduct. The future conduct is arguably proscribed by the statute
· Even though Driehaus isn’t running anymore, the speech isn’t directed exclusively at Driehaus
· Imminent because anyone can bring suit and these proceedings are not rare 

Unnecessary to decide ripeness issue because P’s have standing. However, the case is ripe.

Hardship: Denying review would force P’s to choose between refraining from core political speech or engaging in that speech and risking costly Commission proceedings 

Fitness: The facts are sufficiently developed. The issue is purely legal 

	Notes
	Compare “certainly impending” with Lyons and Clapper



4. MOOTNESS
a. Overview
i. General Rule: A moot case is a one in which the controversy between the parties has dissipated due to either a change in the facts or a change in the law. 
1. For example, a suit to enjoin the enforcement of law that expires after the filing of the suit would be moot since the law no longer exists. Essentially, there is no longer anything other than an abstract dispute for which no judicially crafted remedy exists.
ii. “A case is moot when the issues presented are no longer ‘live’ or the parties lack a legally cognizable interest in the outcome.”
iii. Consider: 
1. Is there a live controversy?
a. See Geraghty (prisoner class members still had live controversy)
2. Does the plaintiff retain a personal stake?
a. As long as the parties have a concrete interest, however small, the case is not moot (Chafin)
b. Exceptions to Mootness
i. Capable of Repetition Yet Evading Review (CRYR)
1. General Rule: A claim is not moot if the conduct complained of is capable of repetition/transitory. The plaintiff has the burden to demonstrate that the conduct is capable of repetition.
2. Requirements:
a. The challenged action is in its duration too short to be fully litigated prior to its cessation or expiration 
i. Roe v. Wade: duration of pregnancy
ii. Turner v. Rogers: imprisonment for 12 months
b. There is a reasonable expectation that the same complaining party will be subjected to the same action again.
i. Roe: plaintiff could become pregnant again
ii. In Defunis, the court held that the conduct complained of was not capable of repetition as to the plaintiff because he was enrolled in his last semester of law school. However, the dissent argued that the conduct was capable of repetition. 
iii. In Turner, the court held that the conduct was likely to happen again because he was still in arrears and another contempt hearing was scheduled.  
ii. Collateral Consequences
1. General Rule: Here, there is no longer a claim but the collateral consequences are still live
a. Ex. A felon has already served his sentence. However, he still has a personal stake because he will continue to have a criminal record, he will have issues when job seeking, and he can no longer vote. 
2. Only applies in criminal matters
a. See Turner v. Rogers (rejecting collateral consequences action because it was a case of civil contempt)
iii. Voluntary Cessation
1. General Rule: A claim is not moot if the defendant voluntarily stops engaging in the wrongful conduct. The defendant has the heavy burden to prove that they will not engage in the conduct again 
a. The defendant must show there is not even a mere possibility that the plaintiff will bear the injury again (Defunis dissent)
2. Requirements: 
a. Defendant voluntarily stops engaging in the wrongful conduct
b. Defendant is likely to engage in the conduct again
i. Consider: is the change permanent?
1. Ex. Nike 
c. Defunis v. Odegaard
	Facts
	· Defunis applied and was rejected from Washington Law School
· He brought suit alone (not as a class) claiming racial discrimination. He asked for a mandatory injunction commanding WLS to admit him as a member of the first-year class. 
· TC granted the requested relief and Defunis started school
· The WA Supreme Court reversed. By this time, Defunis was a 2L
· Defunis petitions for cert. He is a 3L in his first semester. 
· WLS says they will let Defunis stay in school for that semester but he will have to get permission to continue into his second semester of 3L
· Defunis starts his second semester of 3L. WLS says they will not kick him out if they lose. 

	Issue
	Is the case moot?

	Holding & Reasoning
	Yes

No matter what, Defunis can complete school at WLS. A determination by SCOTUS of the legal issues tendered by the parties is no longer necessary to compel that result and could not serve to prevent it. 
If this were a class action, it would be different.
If Defunis sought other relief, it would be different. But he sought an injunction and he got it. 

Voluntary Cessation
· No cessation because the law school did not make a unilateral change in the admissions procedure (they just decided to let Defunis in) 

Capable of Repetition Yet Evading Review
· Defunis doesn’t have to apply to WLS again, so it is not capable of repetition as to him 

	Brennan Dissent
	Many weeks of the school term remain and Defunis may not receive his degree despite WLS’ assurances that he will be allowed to complete his education. Any number of unexpected events might prevent him from graduating (illness, economic necessity, etc.)  The prospect that he might again have to apply is not fanciful.

WLS has not borne the heavy burden of showing that there was not even a mere possibility that Defunis would again be subject to the challenged admissions policy



d. Turner v. Rodgers
	Facts
	· Turner is held in contempt for failing to pay child support payments

	Issue
	Is the case moot?

	Holding & Reasoning
	No. 

Collateral Consequences – No because this is civil contempt. 

Capable of Repetition – 12 month imprisonment is to short to be fully litigated before expiration. It is also likely to happen again because Turner still isn’t paying child support. In fact, another contempt hearing is already scheduled. 



a. Chafin v. Chafin
	Facts
	· Art. 12 of the Hague Convention requires courts in the US to order children returned to their countries of habitual residence, if the courts find that the children have been wrongfully removed to or retained in the US
· Chafin was married to Lynne and had a daughter, E.C. While Chafin was in Afghanistan, Lynne took E.C. to Scotland. When Chafin got back to Alabama, Lynne came back with E.C. and asked for a divorce. Lynne is later deported and E.C. stays with Chafin 
· Lynne filed a petition in the district court under ICARA seeking an order for E.C.’s return to Scotland. Court rules for Lynne, concluding that Scotland is E.C.’s country of habitual residence. Lynne leaves the country with E.C. 
· Chafin appeals the district court order. The 11th circuit dismisses the appeal as moot, citing Bekier
· Bekier: an appeal of a Convention return order is moot when a child has been returned to the foreign country because the court becomes powerless to grant relief. 
· On remand, DC orders Chafin to pay Lynne $94k in court costs and other expenses.

	Issue
	Is an appeal moot after a child is returned pursuant to the order? 

	Holding & Reasoning
	No. 

Live Controversy & Personal Stake 
· Chafin maintains that E.C’s habitual residence is the USA and that the Convention’s defenses apply
· Chafin wants the orders to pay expenses vacated 
· No hypothetical set of facts here. There is concrete adverseness. 

What about the fact that the DC cannot issue a re-return order?
· This goes to the merits, not mootness
· Even if Scotland ignored a re-return order, the US would still have PJ over Lynne
· Uncertainty that the order will be enforced does not render a case moot 

What about the fact that Chafin did not appeal the expense order?
· This is also an argument on the merits 

Policy Considerations
·  If these cases were to become moot upon return, courts would just grant stays to prevent the loss of any right to appeal 
· Routine stays could increase the number of appeals (if losing parents were effectively guaranteed a stay, more would probably appeal and this would undermine the goal of prompt return and best interests of the children) 



b. Special Cases: Class Actions
i. If the named plaintiff’s claim becomes moot before class certification, the case is not moot and the plaintiff can appeal the denial of class certification (US Parole Comm’n v. Geraghty)
ii. If a named plaintiff’s claim becomes moot after class certification but there is still a live controversy for remaining class members, Article III is satisfied (Sosna)
iii. If a named plaintiff settles*, a putative class member may intervene to appeal the denial of class certification (McDonald)
1. Gerstein: capable of repetition yet evading review
2. Roper: 
iv. An unaccepted settlement order does not moot a case (Campbell-Ewald v. Gomez)
c. US Parole Comm’n v. Geraghty
	Facts
	· Plaintiff Geraghty was the named plaintiff in a class action brought against the Parole Comm’n. The lawsuit challenged the validity of their release guidelines. 
· The 3rd Circuit held that P could continue his appeal of a ruling denying class certification even though he had been released from prison while the appeal was pending 

	Issue
	Is the case moot?

	Holding & Reasoning
	No. An action brought on behalf of a class does not become moot upon expiration of the named plaintiff’s claim, even though class certification has been denied. The proposed representative retains a personal stake in obtaining class cert sufficient to assure that Art. III values are not undermined. 

Live Controversy
The controversy is still live as to some members of the class. Prisoner-class members are still affected by the guidelines. 

Personal Stake
Personal stake remains. 



d. Campbell-Ewald v. Gomez
	Facts
	· Plaintiff Gomez and others bring a class action under the TCPA alleging that they received, but had not consented to, receipt of a text message from the US Navy. 
· Campbell makes a settlement offer that would give Gomez exactly what he wants. Gomez declines. Campbell moves to dismiss the case on the basis that the settlement offer mooted Gomez’s claim. Campbell also said that because Gomez had not moved for class certification yet, the putative class claims were also moot.

	Issue
	Is the case moot?

	Holding & Reasoning
	No. 

An unaccepted settlement offer has no force

·  

	Roberts Dissent
	Nike: 



5. POLITICAL QUESTION
a. Overview
i. General Rule: Pursuant to the federal question doctrine, federal courts may decline to decide cases or controversies whose resolution is more proper within the political branches
1. The doctrine reflects both prudential concerns and concerns about separation of powers
ii. Prominent on the surface of any case held to involve a political question is found… (Baker v. Carr) 
1. A textually demonstrable constitutional commitment of the issue to a coordinate political department; or 
a. Powell v. McCormack: Under Art. I, § 5 there is no textually demonstrable constitutional commitment to the House of the adjudicatory power to determine Powell’s qualifications. At most, Art. I § 5 is a textually demonstrable commitment to Congress to judge the qualifications expressly set forth in the Constitution.
b. Nixon v. US: There is a textually demonstrable constitutional commitment to the Senate of the power to try all impeachments. This is seen in the language (“sole”) and the history of the clause. 
i. NOTE: The lack of finality and the difficulty of fashioning relief also counseled against justiciability. Court worried about constantly reviewing impeachments. Lack of finality could be a serious issue if, for example, the President were impeached. Also, what relief court a court give other than simply setting aside the judgment of conviction? Could it order reinstatement? 
c. Zivotofsky v. Clinton: No textually demonstrable commitment to the executive of the power to determine the constitutionality of a statute. 
2. A lack of judicially discoverable and manageable standards for resolving it; or 
a. Gerrymandering cases: Political question because no judicially discoverable or manageable standards (See Vieth)
b. Nixon v. US: The word “try” in the Impeachment Trial Clause is so vague that there is no judicially manageable standard of review of the Senate’s actions (court can’t determine whether the Senate really “tried” the impeachment or not) 
3. The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or 
4. The impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 
5. An unusual need for unquestioning adherence to a political decision already made; or
6. The potentiality of embarrassment from multifarious pronouncements by various departments on one question
a. Powell v. McCormack: A determination of Powell’s right to sit [in the House] would require no more than an interpretation of the Constitution.
b. Baker v. Carr
	Facts
	· Plaintiffs alleged that the 1901 Apportionment Act violated the 14th Amendment by debasing their votes. The effect of the 1901 Act was to make votes in urban counties count less than votes in more populated counties. 

	Claim
	The 1901 Apportionment Act is unconstitutional because it deprives voters of equal protection before the law. 

Relief requested: A declaration that the 1901 statute is unconstitutional, an injunction restraining the state from acting to conduct any further elections under it, and (unless and until the General Assembly enacts a valid reapportionment) a decree reapportioning the votes using the most recent census figures

	Issue
	Does this case involve a nonjusticiable political question? 

NOTE: The DC held that because the appellants sought to have a legislative apportionment held unconstitutional, their suit presented a political question.  

	Holding & Reasoning
	The case does not involve a political question; it is justiciable. 

· The mere fact that the suit seeks protection of a political right does not mean it presents a political question
· Here, none of the six categories are implicated.

	Rule
	It is apparent that several formulations which vary slightly according to the settings in which the questions arise may describe a political question, although each has one or more elements which identify it as essentially a function of the separation of powers. Prominent on the surface of any case held to involve a political question is found a…
1. Textually demonstrable constitutional commitment of the issue to a coordinate political department; or 
2. A lack of judicially discoverable and manageable standards for resolving it; or 
3. The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or 
4. The impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 
5. An unusual need for unquestioning adherence to a political decision already made; or 
6. The potentiality of embarrassment from multifarious pronouncements by various departments on one question.



c. Powell v. McCormack
	Facts
	Powell was elected to serve in the House of Representatives. A House resolution was passed which said he could not take his seat. Powell and voters sued, claiming that the House could exclude him only if he didn’t meet the standing requirements (age, citizenship, residence) found in the Constitution. 

	Claim
	The House unlawfully excluded Powell from taking his seat in the House of Representatives. 
Relief requested: a declaratory judgment stating the above 

	Issue
	Does this case present a nonjusticiable political question?

	Holding & Reasoning
	The case is justiciable. It does not present a political question.

Argument #1: There is a “textually demonstrable constitutional commitment” to the House of the “adjudicatory power” to determine Powell’s qualification. 

Result: Court says this is not true. The Constitution does not vest in Congress a discretionary power to deny membership by a majority vote (although there was some historical precedent supporting defendants, the court held that this conclusion was supported by the writings of Madison) 

Argument #2: Judicial resolution of Powell’s claim would produce a “potentially embarrassing confrontation between coordinate branches” of the Federal Government

Result: A determination of Powell's right to sit would require no more than an interpretation of the Constitution. Such a determination falls within the traditional role accorded courts to interpret the law, and does not involve a “lack of the respect due [a] coordinate [branch] of government,” nor does it involve an ‘initial policy determination of a kind clearly for nonjudicial discretion.” Our system of government requires that federal courts on occasion interpret the Constitution in a manner at variance with the construction given the document by another branch. The alleged conflict that such an adjudication may cause cannot justify the courts' avoiding their constitutional responsibility.



d.  Nixon v. US
	Facts
	The House, seeking to impeach Nixon, presented articles of impeachment to the Senate The articles of impeachment charged Nixon with giving false testimony and bringing disrepute on the federal judiciary. Pursuant to Senate Rule XI, the Senate appointed a committee of senators to receive evidence and take testimony. The committee presented the full Senate with a transcript of the proceeding and a report. The Senate then voted to convict Nixon and a judgment was entered removing him from office. 

	Claim
	Senate Rule XI violates Art I, § 3, cl. 6 of the constitution because it prohibits the whole Senate from taking part in the evidentiary hearings. 

Relief requested: the impeachment conviction voided; judicial salary and privileges reinstated

	Issue
	Does this case present a nonjusticiable political question?

	Holding & Reasoning
	Holding: Yes. There is a textual commitment to a coequal branch.

“The Senate shall have the sole Power to try all Impeachments…and no Person shall be convicted without the Concurrence of two thirds of the Members present.”
· The word “try” is not an implied limitation on the method by which the Senate can proceed in trying impeachments. First, the clause explicitly identifies several limitations. Thus, it doesn’t appear the Framers intended to impose any additional limitations. Second, the definition of “try” doesn’t necessarily mean a formal trial. 
· The word “sole” indicates that the power to impeach rests solely in the House/Senate. Therefore, there is a textual commitment to a coequal branch. This textual commitment can also be divined from the way the Founders designed the impeachment process, the function of the legislature as a check on the judiciary, etc.
· Other Baker factors bolster the conclusion of political question: lack of finality and difficulty fashioning relief.

	Critique
	· The court’s discussion of the term “try” really seems like a discussion of the merits of the case. Also, doesn’t the term “try”, when paired with “convict”, seem to indicate that the constitution requires a more formal, adversarial process?
· Is there any difficulty fashioning the relief? The court could just void the impeachment conviction.

Really, there is no political question here. 
Who has the power to define “high crimes and misdemeanors” after Nixon? It seems that the House has this power. 



e. Zivotofsky v. Clinton
	Facts
	Section 214(d) of the Foreign Relations Act made it so that individuals born in Jerusalem could record their place of birth as Israel. This conflicted with policy of the executive, as set forth in the State Department’s Foreign Affairs Manual, which was to list the place of birth of such persons as Jerusalem. 

	Claim
	Zivotofsky sued to enforce § 214(d). He sought a declaratory judgment and a permanent injunction ordering the Secretary of State to identify his place of birth as “Jerusalem, Israel”

	Issue
	Does this case present a nonjusticiable political question?

	Holding & Reasoning
	Holding: No. 

The lower courts misconstrued the issues presented. Zivotofsky did not ask the courts to determine whether Jerusalem was the capital of Israel. Rather, he sought to determine whether he could vindicate his statutory right, under § 213(d), to choose to have Israel recorded on his passport as his place of birth. Resolution of this issue does not implicate the political question doctrine. Resolution of this issue only requires that the court determine whether the interpretation of the statute is correct and whether the statute is constitutional. 

Textual Commitment: The executive’s authority to recognize foreign sovereigns is not implicated. The legislature’s authority over naturalization is not implicated. This simply requires courts to determine a statute’s validity—something that courts are very capable of doing.

Manageable Standard: Courts are well-equipped to determine whether a statute such as this is constitutional. 

	Breyer Dissent
	Breyer identifies four categories of concerns that, taken together, make the case nonjusticiable.
1. Foreign policy implications.
2.  
3. The interest in obtaining judicial resolution of this issue is not as strong as in other cases (ideological interests are not as important as other interests)
4. This issue can be worked out through the political process (this is an issue for the President and Congress to work out)

	Sotomayor Concurrence
	Sotomayor breaks the Baker factors into three categories:
1. Court Lacks Authority: there is a textual commitment to a coequal branch
2. Court Lacks Competence: there is a lack of judicially discoverable and manageable standards for resolving the case/resolving the issue would making a nonjudicial policy determination 
3. Prudence Counsels Against Resolution: the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; an unusual need for unquestioning adherence to a political decision already made; the potentiality of embarrassment from multifarious pronouncements by various departments on one question



6. ABSTENTION
a. Overview
i. General Rule: Abstention is a narrow exception to the general rule to hear cases. 
1. Decision to abstain is made on a case-by-case basis
2. But, generally, three categories:
a. Pullman/Thibodaux 
b. Burford/Colorado River
c. Younger
3. Most common in equitable proceedings (but see Thibodaux)
ii. Prudential Considerations
1. Ripeness (Pullman)
2. Federalism (Thibodaux)
3. Individual Rights (Mitchum)
4. Litigation Reality (Baggett) 
b. Analysis
i. Is a state or municipality a party?
1. If yes, continue
2. If no, is an important state interest implicated (Pennzoil)?
a. Pennzoil: The state was not a party to the lawsuit. However, the court applied the Younger doctrine because of the important state interest: challenging the unconstitutionality of a state law and the procedures of state courts 
ii. Is there an open issue of state law?
1. Examples:
a. Pullman: Did the Commission have authority under TX law to issue the order or not? 
b. Thibodaux: Did the City of Thibodaux have the authority to initiate eminent domain proceedings?
iii. Is it possible that the state court will construe the statute in such a way as to avoid the constitutional issue presented? (aka moot the constitutional issue). 
1. If yes, court should abstain under Pullman
a. Pullman: There were two possible constructions of the statute. Under one, the statute was constitutional. Under the other, it was not. Allowing the state court to construe the statute had the potential to resolve the constitutional issue. 
2. If no, court should not abstain 
a. Baggett: Abstention improper where statute is capable of an infinite number of constructions (vague)
b. Zwickler: Abstention improper where statute is clearly unconstitutional (overbroad)
3. Consider factors such as waste of time, delay, judicial resources (Baggett, Zwickler) 
iv. Is there is an important government interest intimately involved with the state’s sovereign prerogative
1. If yes, court should abstain under Thibodaux 
2. Thibodaux: Issue over whether the city had the authority to initiate eminent domain proceedings. This eminent domain issue was uniquely related to the sovereign prerogative. Thus, abstention proper to avoid needless friction. 
v. Is there a complex administrative scheme designed to promote uniformity?
1. If yes, court should abstain under Burford
vi. Would abstaining avoid unnecessary duplicative litigation?
1. If yes, court should abstain under Colorado River
2. Consider:
a. Inconvenience of the federal forum
b. Desirability of avoiding piecemeal litigation
c. Order in which jurisdiction was obtained by the concurrent forums
d. Whether federal or state law controls
e. Whether the state court will adequately protect the interests of the parties.
vii. Does Younger apply? Is a federal court being asked to enjoin a criminal or quasi-criminal state court proceeding of a judicial nature?
1. Is the action a… (Sprint says Younger is limited to these three categories) 
a. Criminal proceeding (Younger)
b. Contempt proceeding
c. Civil proceeding involving orders that are uniquely in furtherance of the state court’s ability to perform its judicial functions (Pennzoil) 
2. Is the proceeding of a judicial nature? (NOPSI)
a. Younger does not apply to legislative or executive action
b. Judicial: investigates, declares, enforces liabilities under laws that already exist
c. Legislative: changes conditions by making new rules (ex. the making of a rate)
3. Does an exception apply? (Younger) 
a. Bad faith harassment
b. Statute flagrantly and patently unconstitutional
c. Plaintiff can show irreparable damage  
c. Pullman and Thibodaux
i. Pullman Abstention: 
1. Abstention is appropriate “in cases presenting a federal constitutional issue which might be mooted or presented in a different posture by a state court determination of pertinent state law.”
a. Underlying Concerns
i. Avoiding “forecasts” (the waste of tentative decisions) 
ii. Avoiding needless friction with the states 
2. A federal court should abstain on Pullman grounds when…
a. There is federal question jurisdiction
b. There are both state law issues and federal constitutional issues
c. The state law issue is unclear
3. England Reservation: A federal court that abstains may stay the federal proceeding until the state court resolves the issue. To do this, the party seeking abstention must reserve resolution of the constitutional question until the state action is completed. After the state court decides the state law issue, the case will go back to federal court.
i. Thibodaux Extension
4. In Thibodaux, the Supreme Court extended the Pullman doctrine of abstention to non-equitable proceedings (expropriation/eminent domain)
5. Applies when…
a. There is diversity jurisdiction 
b. There is an open question of state law
c. There is an important government interest intimately involved with the state’s sovereign prerogative (i.e. eminent domain) 
ii. Railroad Commission v. Pullman
1. ABSTENTION APPROPRIATE WHERE STATE COURT DETERMINATION OF STATE LAW COULD MOOT THE CONSTITUTIONAL ISSUE PRESENTED 
2. COURTS SHOULD AVOID FORECASTS AND NEEDLESS FRICTION WITH STATES
	Facts
	· The Texas Railroad Commission ordered all sleeping cars to have conductors (who were white), in addition to porters (who were black).
· The Pullman Company sued in federal court to enjoin the Commission’s order. 
· The court enjoined enforcement of the order. 

	Claim
	The Pullman Company claimed the Commission’s rule violated the Equal Protection Clause, the Due Process Clause, and the Commerce Clause. The porters intervened and claimed that the rule constituted discrimination under the 14th Amendment. 

	Issue
	Was it proper for the trial court to enjoin the Commission’s order?

	Holding & Reasoning
	 Yes.

Abstention appropriate b/c open question of state law, federal issue lurking in the background, and there is the potential that state court resolution of the federal constitutional issue will moot that issue.



ii. Louisiana Power & Light v. City of Thibodaux
1. ABSTENTION APPROPRIATE WHEN THERE IS A STATE LAW ISSUE AND AN IMPORTANT GOVERNMENT INTEREST INTIMATELY INVOLVED WITH THE SOVEREIGN PREROGATIVE (HERE, EMINENT DOMAIN).
	Facts
	· The Louisiana state was old and uninterpreted. The state attorney general said he was not sure the statute gave the power to the city to expropriate
· Trial court stayed the action until the Louisiana Supreme Court could interpret the state law issue
· Court of appeals reversed

	Issue
	Should the court abstain?

	Holding & Reasoning
	 Court should abstain b/c eminent domain issue is uniquely involved with sovereign prerogative. Court wants to avoid needless friction.

	Critique
	Why abstain when the only federal issue dealt with compensation. Here, the court was particularly concerned about the federalism issue. 



iii. County of Allegheny v. Frank Mashuda
1. NO NEED TO ABSTAIN EVERY TIME THERE IS AN EMINENT DOMAIN ISSUE
2. PRIMARY CONCERN IS NEEDLESS FRICTION
	Facts
	· The Board of County Comm’rs of Allegheny County (PA) used eminent domain to appropriate property of Mashuda and other citizens of Wisconsin. 
· A Board of Viewers assessed the taking and awarded plaintiffs compensation for their property. Both parties appealed. 
· The county then leased the property to a private individual (which is illegal)
· Plaintiffs sued in USDC, alleging that the County planned to take the property for private use
· The DC abstained. The COA reversed.

	Issue
	Should the court abstain?

	Holding & Reasoning
	 No
· Abstention is an extraordinary and narrow exception to the duty to adjudicate
· Pullman: No constitutional issue here
· Burford: No needless friction here. The only question is whether the County took P’s land for private use. 
· Eminent domain ≠ abstention. No needless friction here. 



iv. Baggett v. Bullitt 
1. DON’T ABSTAIN IF THE STATUTE IS CAPABLE OF INFINTIE CONSTRUCTIONS (VAGUE) B/C THE CONSTITUTIONAL ISSUE PRESENTED WILL NEVER BE RESOLVED, JUST ALTERED
2. CONSIDER WASTE OF TIME, DELAY, JUDICIAL RESOURCES
	Facts
	· The Faculty of Washington University challenged two Washington statutes that required that public employees take an oath and prevented subversive persons from teaching. The statute went on to define subversive persons.
· A three-judge district court panel determined that 1955 oath and other provisions did not infringe upon any First Amendment freedoms and were not unduly vague. However, the court held that there was a constitutional issue as to whether the 1931 oath was unconstitutionally vague. The court determined adjudication was not proper in the absence of proceedings in the state courts which might resolve or avoid the constitutional issue. The panel dismissed the action. 

	Claim
	The 1931 and 1955 statutes violate the plaintiffs’ First Amendment rights.

	Issue
	Was it proper for the trial court to abstain?

	Holding & Reasoning
	1) The oath provisions of both statutes are unconstitutionally vague and overly broad. 2) The court should not have abstained.

Like Thibodaux, the WA statute has never been interpreted. 
However, here the state will not be able to “resolve” the statute in a way that avoids the constitutional issue because there are an infinite number of possible constructions. Therefore, to abstain would be inefficient and result in delay, costs, etc. 

	Notes
	Baggett does not alter the doctrine of abstention. However, it adds prudential considerations.
Before Baggett: court should abstain if the litigation can be solved on state law grounds 
After Bagget: the court considers the effect of further litigation on the constitutional issue. Because state court litigation would just alter the constitutional issue—not resolve it—abstention is not necessary. 



v. Zwickler v. Koota 
1. DON’T ABSTAIN IF THE STATUTE IS CLEARLY AND PRECISELY UNCONSTITUTIONAL (OVERBROAD) B/C THERE IS NO WAY THAT THE STATE COURT CAN MOOT THE CONSTITUTIONAL ISSUE
	Facts
	· Section 781 of the New York penal law made it illegal distribute anonymous handbills. Zwickler was convicted of violating the statute. The conviction was then reversed on state law grounds.
· Plaintiff sought declaratory and injunctive relief in federal court on the ground that the statute was unconstitutionally overbroad
· A three-judge panel abstained and dismissed the complaint. It told plaintiff to assert his constitutional challenge as a defense to any criminal prosecution for future violations of the statute. 

	Claim
	Section 781 is unconstitutionally overbroad/violates the First Amendment. 

	Issue
	Was it proper for the trial court abstain?

	Holding & Reasoning
	Abstention was improper. 

Here, there is no possibility that the state court could resolve the constitutional issue presented. The statute is clearly and precisely unconstitutional.  

	Notes
	In Pullman, the statute had two possible constructions (interpreted X way, constitutional; interpreted Y way, unconstitutional). In Baggett, there were an infinite number of constructions. Here, there is one construction and that construction is unconstitutional. 

Overbreadth: the law is written in such a way that it might apply to my activity, but it applies to a wide array of activities that are actually protected. So even though it is unconstitutional as applied to me, I will have standing to say it is overbroad.  



d. Burford Abstention 
i. A federal court should abstain under Burford when…
1. A state has a regulatory scheme designed to promote uniformity
2. A decision by the district court would be disruptive of state efforts to establish a coherent policy
ii. Underlying Concerns
1. Delay
2. Misunderstanding of local law
3. Needless friction with the states 
iii. Burford v. Sun Oil Co. 
	Facts
	

	Claim
	

	Issue
	

	Holding & Reasoning
	 


	Notes
	



e. Colorado River Abstention
i. A federal court should abstain under Colorado River when…
1. Parallel state proceeding
2. Need to protect wise judicial administration
3. NOTE: These must be exceptional circumstances
ii. Factors
1. The inconvenience of the federal forum
2. The desirability of avoiding piecemeal litigation
3. The order in which jurisdiction was obtained
4. Whether federal or state law controls
5. Whether the state court will adequately protect the interests of the parties.
	Facts
	Under the McCarran Amendment, the US could be joined as a party in certain cases involving water rights. 

	Issue
	Issue #1: Does the McCarran Amendment limit § 1345, which gives federal courts jurisdiction in cases where the US is a party?

Issue #2: Was abstention proper?

	Holding & Reasoning
	Issue #1: If the McCarran Amendment limits federal jurisdiction, this is a state court issue and the district court must dismiss the complaint. If, the McCarran Amendment does not limits federal jurisdiction, then the district court has jurisdiction and the issue is whether abstention was proper. Here, the McCarran Amendment does not limit federal jurisdiction.

Issue #2:
Brennan identifies three categories of abstention: Pullman; Thibodaux/Burford; and Younger. 
· Pullman abstention does not apply because there is no federal constitutional issue.
· Younger does not apply because not a criminal action
· Thibodaux/Burford does not apply because “the state law to be applied appears to be settled.” “Nor will decision of the state claims impair efforts to implement state policy as in Burford…the mere potential for conflict in the results of adjudications does not, without more, warrant staying exercise of federal jurisdiction.”

After rejecting all three categories, Brennan decided abstention was proper on a separate ground. This is called Colorado River abstention

Factors:
1. McCarran Amendment reflected a congressional policy decision to avoid piecemeal litigation in the adjudication of river water rights
2. Absence of any proceeding in the federal DC other than the filing of the complaints
3. Extensive implications for water rights in the state
4. Proximity of the state court and distance of federal court to water site
5. Existing participation of US in ongoing state court proceedings

	Critique
	Burford abstention should have applied here. In Burford, the state law was also settled. Here there is a complex administrative scheme designed to promote uniformity. 

Also, why is Thibodaux paired with Burford? Isn’t it more similar to Pullman?


 
f. Younger Doctrine 
i. Overview/Backdrop
1. General Rule: A court of the United States may not grant an injunction to stay proceedings in a state court (Anti-Injunction Act, U.S.C. § 2283)
a. Three exceptions: 
i. Except as expressly authorized by Act of Congress, or
ii. Where necessary in aid of its jurisdiction, or
iii. To protect or effectuate its judgments
2. Mitchum: § 1983 falls under the “expressly authorized” exception
a. Criteria for “Expressly Authorized” Exception:
i. A federal law need not contain an express reference to § 2283
ii. A federal law need not expressly authorize an injunction of a state court proceeding in order to qualify as an exception
iii. An Act of Congress must have created a specific and uniquely federal right or remedy, enforceable in a federal court of equity, that could be frustrated if the federal court were not empowered to enjoin a state court proceeding 
3. Younger Doctrine: (Even though § 1983 falls under the “expressly authorized” exception), federal courts should not grant injunctions in state criminal proceedings unless special circumstances exist.
a. Rationale:
i. “Our Federalism”
b. Special Circumstances:
i. Bad faith prosecution intended to harass
1. Dombrowski: indictment filed with no hope of prosecution, only intention was to harass
ii. Patent and flagrantly unconstitutional statute
1. A statute might be flagrantly and patently violative of express constitutional prohibitions in every clause, sentence and paragraph, and in whatever manner and against whomever an effort might be made to apply it.
iii. Other circumstances showing irreparable damage
1. The party being prosecuted must show that he will suffer irreparable damage if the state court proceeding is not enjoined
2. The threat to the plaintiff’s federally protected rights must be one that cannot be eliminated by his defense against the criminal prosecutions
a. Costs, anxiety, inconvenience not enough
3. Irreparable = there is no way to remedy the injury without federal interference
4. Post-Younger:
a. Younger applies only when there is a pending state judicial proceeding 
b. Younger applies in actions that seek declaratory relief to the same extent and on the same reasoning as it would an action for an injunction
c. Younger applies to civil contempt proceedings 
d. Younger applies to civil proceedings involving orders uniquely in furtherance of the state court’s ability to perform its judicial function (Pennzoil) 
e. Younger applies only to proceedings of a judicial nature (not legislative or executive) (NOPSI)
f. Younger exceptions limited to 1) criminal and 2) civil that is very similar to criminal (Sprint)
ii. Younger v. Harris 
	Facts
	· California State Court: Harris is indicted and charged with violating the Criminal Syndicalism Act
· Federal Court: Harris asks the court to enjoin Younger (the DA of LA County) from prosecuting him on First Amendment grounds
· A three-judge federal district court held that the statute was void for vagueness and overbreadth and restrained the DA from prosecuting Harris.
· Younger appealed

	Claim
	

	Issue
	Was it proper for the district court to issue the injunction?

	Holding & Reasoning
	 The district court should not have enjoined the state court proceeding.

Harris had an opportunity to raise his constitutional claims as a defense to the pending state criminal action. 
The prosecution was not brought against Harris in bad faith
No special circumstances apply

Rationale: “Our Federalism” 


 
iii. Mitchum v. Foster
	Facts
	· Florida State Court: Plaintiff sues to close down the defendant’s bookstore as a public nuisance. The state court issues an injunction prohibiting continued operation of the bookstore. 
· Federal Court: Defendant brings a claim under § 1983, requesting injunctive and declaratory relief against the state court proceedings on the ground that Florida laws were being unconstitutionally applied by the state court so as to cause him great and irreparable harm. 
· Federal judge issues TRO
· Three-judge panel dissolves the TRO and refuses to enjoin the state court proceeding 

	Claim
	Bookstore owner brought a § 1983 action seeking declaratory and injunctive relief

	Issue
	Was it proper for the district court to abstain?

	Holding & Reasoning
	 § 1983 falls within the “expressly authorized” exception to the Anti-Injunction Act

Criteria to Consider
1) A federal law need not contain an express reference to § 2283
2) A federal law need not expressly authorize an injunction of a state court proceeding in order to qualify as an exception
3) An Act of Congress must have created a specific and uniquely federal right or remedy, enforceable in a federal court of equity, that could be frustrated if the federal court were not empowered to enjoin a state court proceeding 

Application: Here, § 1983 was intended to enforce the 14th Amendment against state action. In carrying out this purpose, Congress plainly authorized the federal courts to issue injunctions in § 1983 actions)



iv. Pennzoil v. Texaco 
	Facts
	· Pennzoil and Getty negotiated an agreement whereby Pennzoil would buy shares of Getty. However, Texaco ends up buying the Getty shares that Pennzoil was supposed to purchase. Pennzoil sues Texaco in federal court and wins a judgment of $11 billion. 
· In TX, a judgment debtor can suspend the execution of the judgment by filing a bond. 
· Texaco brings suit in federal court, claiming that the TX bond requirements are unconstitutional. Texaco seeks an injunction enjoining Pennzoil from taking any action to enforce the judgment.   
· Pennzoil argues that the court should abstain under Younger
· The DC granted the injunction and the 2nd Circuit affirmed

	Issue
	Was it proper for the district court to issue the injunction?

	Holding & Reasoning
	 No, the district court should have abstained under Younger. 

Significant state interests are involved
· In Juidice, SCOTUS emphasized the strong state interest in the contempt process.
· Here, like Juidice, the states have a strong interest in enforcing the orders and judgments of their courts. 

	Brennan Concuncurrence
	The state’s interest in this case is negligible. The interest in enforcing the bond and lien requirement is privately held by Pennzoil, not the state of Texas. 

	Critique
	Powell’s analysis is very abstract. 

The state has a special interest in enforcement of criminal law. This is why we have the Younger doctrine. Contempt is quasi-criminal; that’s why it is covered by the Younger doctrine. Are liens quasi-criminal? No.



v. New Orleans Public Service, Inc. v. Council of the City of New Orleans 
	Facts
	 

	Claim
	

	Issue
	

	Holding & Reasoning
	Shouldn’t have remanded

Not Burford: no state law claim, there is a complex administrative scheme but no risk of disrupting uniformity 
Not Younger: even if there is one continuous legislative proceeding, no abstention

Not judicial in nature. 

	Notes
	



vi. Sprint
	Facts
	·  Windstream wanted to impose on Sprint intrastate access charges for telephone calls transported via internet
· USDC abstained

	Claim
	

	Holding & Reasoning
	No abstention. Younger does not apply. 


	Notes
	



7. 11th Amendment
a. Overview
i. Art. III, § 2: “The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority;
1. To all cases affecting ambassadors, other public ministers and consuls;
2. To all cases of admiralty and maritime jurisdiction;
3. To controversies to which the United States shall be a party;
4. To controversies between two or more States;
5. Between a State and citizens of another State;
a. NOTE: the 11th Amendment eliminates this
6. Between citizens of different States;
7. Between citizens of the same State claiming lands under grants of different States, 
8. And between a State, or the citizens thereof, and foreign states, citizens or subjects.”
a. NOTE: the 11th Amendment modifies this
ii. 11th Amendment: “The Judicial power of the United States shall not be construed to extend to any suit in law or equity commenced or prosecuted against one of the United States by Citizens of another State or by Citizens or Subjects of any Foreign State.”
b. Analysis
i. Who are the parties?
1. The 11th Amendment immunizes states from lawsuits brought by…
a. “Citizens of another State” (11th Amendment)
b. “Citizens or Subjects of any Foreign State” (11th Amendment)
c. Citizens of its own state (Hans) 
2. The “state” includes…
a. States (11th Amendment)
b. State Officers (when the plaintiff seeks retroactive relief) (See Edelman)
c. State-created entities deemed an arm of the state
i. Consider…
1. Whether a judgment against the entity would have to be paid out of the state’s treasury
a. Goal: protect state treasuries from liability that would have had essentially the same practical consequences as a judgment against the state itself
2. How state law defines the entity
3. How state law funds the entity
4. The degree of control the state has over the entity
5. The function the entity plays within the state governmental system
3. The 11th Amendment does not apply to cities, counties, or municipalities 
ii. What is the claim?
1. If the plaintiff asserts a constitutional claim against a state officer, the stripping doctrine may apply and the lawsuit is not barred (Ex parte young)
2. If the plaintiff only asserts a state law claim against a state officer, the stripping doctrine does not apply and the lawsuit is barred 
iii. State or federal court?
1. Pg. 48
iv. What is the relief sought?
1. If the relief is prospective (injunction, etc.), the court can award relief
a. Consider: does the complaint allege an ongoing violation of federal law and seek relief properly characterized as prospective?
b. NOTE: Even if the plaintiff seeks prospective relief under Ex parte Younger, the court may still decline to enforce this exception where there is a careful remedial scheme created by congress (Seminole Tribe) 
2. If the relief is retrospective (damages), the court cannot award relief because of the 11th Amendment (Edelman) 
a. Consider: Is the relief a form of compensation or a necessary consequence of compliance?
3. If the relief has an ancillary effect on the state treasury, the court can award relief (Edelman)
v. Was there waiver?
1. Even if the plaintiff seeks retrospective relief, the court can still award relief if there is waiver
a. Participation ≠ Waiver (Edelman) (but see Douglas, J. dissenting)
2. Has congress unequivocally expressed its intent to abrogate immunity? 
a. Congress’ intent must be obvious from a clear legislative statement
i. Why? An express provision means that Congress was aware of what it was doing. The states knew they were waiving their sovereign immunity. 
b. Intent to Abrogate:
i. 14th Amendment, § 5 (plus statutes passed pursuant to §5) (Fitzpatrick)
1. Why? History and purpose of the 14th Amendment; purpose was to allow individuals to assert individual rights against the states
ii. Civil Rights Attorney’s Fees Awards Act (Hutto)
1. Why? No textual support that congress intended to abrogate but legislative history supported abrogation. Congress rejected two amendments that would have immunized state governments from awards.
iii. § 2710(d)(7) of the Indian Gaming Regulatory Act
1. pg. 36
iv. 42 U.S.C. § 12202
1. “A state shall not be immune under the 11th amendment from an action in a federal or state court for a violation of this chapter.” (Garrett) 
c. No Intent to Abrogate
i. § 1983 
3. Was the Act in question passed pursuant to a constitutional provision granting Congress the power to abrogate?
a. The 11th Amendment restricts the judicial power under Art. III and Art. I cannot be used to circumvent the constitutional limitations placed upon federal jurisdiction (Seminole Tribe)
b. Power to abrogate can come from…
i. 14th Amendment (Fitzpatrick)
ii. Title II of the ADA (Lane)
c. Power to abrogate cannot come from…
i. Commerce clause (this was allowed in Union Gas then overruled in Seminole Tribe)
ii. Indian Commerce Clause
iii. Title I of the ADA (Garrett)
d. § 5 litigation reaching beyond the scope of § 1’s actual guarantees must exhibit congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end (Garrett, Lane)
i. What is the constitutional right that has been violated?
1. Ex. Equal protection, due process, etc. 
ii. Is there a history and pattern of the violation by the state?
1. Title I of the ADA = no history and pattern (Garrett)
2. Title II of the ADA = history and pattern (Lane)
iii. Is the legislation congruent and proportional?
1. Congruent: Does the statute remedy the right identified?
2. Proportional: Does the statute provide a remedy that is fair or exorbitant?
vi. Cohens v. Virginia 
1. SOVEREIGN IMMUNITY DOES NOT COME FROM ART. III
2. SOVERIEGN IMMUNITY DOES NOT APPLY IN FEDERAL QUESTION CASES 
3. THE 11TH AMENDMENT DOES NOT APPLY WHEN A CITIZEN SUES HIS OWN STATE
	Facts
	· Cohens was charged in VA state court with selling tickets for the National Lottery in Virginia. Cohens asserts a federal defense.
· The state court found that Virginia law prohibiting lotteries could be enforced, notwithstanding the act of Congress which authorized the D.C. lottery. 
· Cohens appealed to the Supreme Court, arguing that the conduct was protected by the Act of Congress authorizing the D.C. lottery

	Issue
	Does either Article III, § 2 or the Eleventh Amendment prevent the court from exercising jurisdiction?

	Holding & Reasoning
	Holding:
1. Cohens did not institute a suit against a state. Therefore, the 11th Amendment doesn’t apply. 
2. Even if Cohens did institute a suit against a state, the 11th Amendment still wouldn’t apply because Cohens is not a citizen of another state. 

Reasoning:
1) Article III, § 2
Under Article III, federal courts have jurisdiction in all federal question cases. It does not matter who the parties are. 

Two Rationales:
1. Must have a superior tribunal for the vindication of individual rights
2. Institutional need; self-preservation

2) The 11th Amendment
The 11th Amendment is not about the dignity of the state, but money and debt. If it were about the dignity of the state, then the amendment would have also banned suits by states against states. Thus, the 11th Amendment does not prohibit jurisdiction in federal question cases.

	Notes
	Even if Cohens was from a different state, we would see he same result because this is a federal question case and the state was not a defendant. 


 
vii. Hans v. Louisiana 
1. 11TH AMENDMENT APPLIES IN FEDERAL QUESTION AND DIVERSITY CASES
2. 11TH AMENDMENT APPLIES WHEN A CITIZEN SUES ITS OWN STATE 
	Facts
	· Hans (LA) brings a contract clause action against the state of Louisiana 
· The court declines to exercise jurisdiction on sovereign immunity grounds

	Claim
	Contracts Clause (Art. I, § 10)

	Issue
	Does either Article III, § 2 or the 11th Amendment prevent the court from exercising jurisdiction?

	Holding & Reasoning
	Holding: Under the 11th Amendment, a state is immune from suits brought by citizens of its own state—even federal question cases. 

Reasoning
Jurisprudence: Jumel, Hagood, and Ayers said that a state cannot be sued on the sole basis that there is arising under jurisdiction. 

This would lead to an anomalous result because citizens of state A could sue State A, but citizens of state B could not sue State A.

	Critique
	The result is not anomalous. The state has an interest in protecting its citizens. If there is any anomaly, it has been created by the court. 



c. Waiver of Sovereign Immunity
i. General Rule: To be proper, a waiver must be…
1. Unequivocal
2. Clear
3. Express
ii. Defending an action constitutes waiver of sovereign immunity 
d. The “Stripping” Doctrine 
i. General Rule: If the act that a state officer seeks to enforce is a violation of the federal constitution, the state officer is stripped of his or her official capacity and disabled from raising a sovereign immunity defense.
1. “If the act that a state officer seeks to enforce be a violation of the federal constitution, the officer is stripped of his official or representative character and is subjected in his person to the consequences of his individual conduct… The state has no power to impart to him any immunity from responsibility to the supreme authority of the United States.” In re Young
2. NOTE: The stripping doctrine does not apply to state law claims. A federal court cannot order a state officer to comply with state law even if doing so would avoid a decision on federal law grounds. 
ii. Ex Parte Young
	Facts
	· Shareholders in a railroad sued the AG of Minnesota (Young) to enjoin enforcement of a law limiting railroad rates 
· Young enforces the law anyways and claims sovereign immunity
· After being imprisoned, he files writ of habeas corpus

	Claim
	§ 1983. The law violates the DPC of the 14th Amendment.

	Issue
	Does either Article III, § 2 or the 11th Amendment prevent the court from exercising jurisdiction?

	Holding & Reasoning
	The 11th Amendment does not bar an action to enjoin the AG of Minnesota from enforcing a statute claimed to violate the 14th Amendment 

 “An injunction to prevent him from doing that which he has no legal right to do is not an interference with the discretion of an officer…The act to be enforced is alleged to be unconstitutional; and if it be so, the use of the name of the state to enforce an unconstitutional act to the injury of complainants is a proceeding without the authority of, and one which does not affect, the state in its sovereign or governmental capacity.” 

	Notes
	Under Hans, the court in this case would not have jurisdiction.



e. Abrogation Doctrine
i. General Rule: Congress may abrogate (or waive) a state’s immunity under the 11th Amendment where 1) Congress has unequivocally expressed its intent to abrogate the immunity, and 2) Congress acted pursuant to a valid exercise of power 
ii. Backdrop: Retroactive Relief & Waiver 
1. Edelman: The 11th Amendment bars retroactive relief against the state unless there is waiver. Waiver requires congressional intent to abrogate the immunity conferred by the 11th Amendment. 
a. It is not enough that the state participates in a program through which the federal government provides assistance 
2. Fitzpatrick: Congress can set aside the states’ immunity from retroactive relief to enforce the 14th Amendment. 
a. Authority comes from § 5 of the 14th Amendment 
3. Hutto: 
a. An award of attorney’s fees after a finding of bad faith is not retrospective. Thus, it is not barred by the 11th Amendment. 
b. The Civil Rights Attorney’s Fees Awards Act of 1976 abrogates sovereign immunity. 
4. Seminole Tribe:
a. Abrogation not permitted if the act is passed under the Commerce Clause or the Indian Commerce Clause. 
b. Art. I cannot be used to circumvent Art. III
iii. Edelman v. Jordan
1. STRIPPING DOCTRINE DOES NOT APPLY TO RETROSPECTIVE RELIEF 
2. MERE PARTICIPATION ≠ WAIVER
	Facts
	· Jordan sought declaratory and injunctive relief against two former directors of the Illinois Dept. of Public Aid, the Director of the Cook County Dept. of Public Aid, and the comptroller of Cook County. 
· Claim: by delaying payments and the processing applications too slowly, state officials were administering the federal program Aid to the Aged, Blind, or Disabled (AABD) in violation of the 14th Amendment. The state had been complying with its own state manual relating to public aid.
· The district court held the Illinois Manual invalid (inconsistent with the relevant federal regulation) and granted an injunction requiring compliance. (No issue with this because of Ex parte Young)
· The district court also ordered the state officials to release and remit AABD benefits wrongfully withheld*

	Issue
	Does the 11th Amendment bar the award of retroactive benefits?

	Holding & Reasoning
	 Yes.

 1. Even though a state is not a named party to an action, the suit can still be barred by the 11th Amendment
“A suit by private parties seeking to impose liability which must be paid from public funds in the state treasury is barred by the Eleventh Amendment” 
2. Although Ex parte Young allows prospective relief, it does not extend to retrospective relief. 
3. An ancillary effect on the state treasury is permissible
4. The mere fact that the state participates in a program through which the federal government provides assistance for the operation by the state of a system of public aid is not sufficient to establish consent. 
5. § 1983 does not create a waiver of immunity; remedial power still limited to injunctive relief.

Here, the funds at issue will come from the general revenues of Illinois. Therefore, the award resembles more closely the monetary award against the state itself than it does the prospective injunctive relief awarded in Ex parte Young. 

Here, the funds are not ancillary to compliance but compensation to those whose applications were processed too slowly. 

Here, the relevant statute--§1384—does not authorize suit against the state and is not a waiver. 



iv. Fitzpatrick v. Bitzer
1. CONGRESS VALIDLY ABROGATED SOVEREIGN IMMUNITY THROUGH § 5 OF THE 14TH AMENDMENT  
	Facts
	· Plaintiffs (retired men) alleged that Connecticut’s retirement benefit plan discriminated against them because of their sex 
· The district court held the plan violated Title VII and entered prospective injunctive relief. The district court declined to award retroactive retirement benefits and attorney’s fees on Edelman grounds
· The circuit agreed that no retroactive damages could be awarded but awarded attorneys’ fees because they have only an ancillary effect on the state treasury

	Issue
	Does the 11th Amendment bar the award of retroactive benefits?

	Holding & Reasoning
	No, the 14th Amendment abrogates state sovereign immunity.  

Here, the threshold fact of congressional authorization to sue the State as employer is present. (therefore, there is waiver)
· “The Congress shall have the power to enforce by appropriate legislation, the provisions of this article.”
· The 14th Amendment was intended to expand the power of the federal government and limit the states. It empowers the federal government to enforce its provisions on the states.
· Therefore, the 11th Amendment is limited by the enforcement provision of the 14th Amendment. 
· “Appropriate legislation” can be private suits against the state/state officials

Attorneys’ Fees
· No need to address ancillary effect because there is express congressional authority for both awards 



v. Hutto v. Finney
1. ANOMALOUS BECAUSE COURT FOUND VALID ABROGATION EVEN THOUGH THERE WAS NO EXPRESS LEGISLATIVE STATEMENT. INTENT TO ABROGATE INFERRED FROM LEGISLATIVE HISTORY. 
	Facts
	· The Arkansas district court found that conditions in Arkansas jails constituted cruel and unusual punishment. The court ordered the DOC to start improving conditions.
· Litigation continued. The district court withdrew supervisory jurisdiction.
· The circuit reversed and held new hearings. Over this time, the conditions in the jails did not improve. 
· The district court made an express finding that the DOC acted in bad faith and awarded counsel a fee of $20k to be paid out of DOC funds.
· The circuit affirmed and assessed an additional $2,500 to cover fees and expenses on appeal

	Claim
	The Arkansas AG claims any award of fees is prohibited by the 11th Amendment. 

	Issue
	Does the 11th Amendment prohibit either award?

	Holding & Reasoning
	 No.

DC Award
The award of attorneys’ fees served the same purpose as a remedial fine imposed for civil contempt. It is indistinguishable from a penalty to enforce a prospective injunction. 

The language “to be paid out of DOC funds” is not dispositive.
 
COA Award
This award did not rest on a finding of bad faith. 
However, the Civil Rights Attorney’s Fees Awards Act abrogates state immunity. 
· Language: applies to “any” action brought to enforce civil rights with no exception for states defending injunction actions 
· Legislative history: Congress specifically rejected two attempts to amend the Act to immunize state and local governments from awards. 
· History: The Act imposes attorney’s fees “as part of the costs.” Costs are typically awarded without regard for 11th Amendment immunity. The court has never viewed the Amendment as barring such awards. 



vi.  Seminole Tribe of Florida v. Florida 
1. COURT DECLINES TO APPLY STRIPPING DOCTRINE FROM EX PARTE YOUNG BECAUSE CONGRESS PRESCRIBED ITS OWN DETAILED REMEDIAL SCHEME. THIS SHOWED CONGRESS DID NOT INTEND TO SUBJECT FLORIDA TO THE FULL FLEDGED RANGE OF REMEDIES. 
2. NO ABROGATION UNDER THE INDIAN COMMERCE CLAUSE OR THE INTERSTATE COMMERCE CLAUSE 
	Facts
	· § 2710(d)(3) stated that states must negotiate in good faith with an Indian tribe toward the formation of a compact for gaming activities. The statute also authorizes a tribe to bring suit in federal court against a state to compel performance of that duty. 
· ST sues Florida and its governor, Chiles, alleging that they refused to negotiate. 
· Defendants move to dismiss on sovereign immunity grounds. 

	Issue
	Is there valid abrogation?

	Holding & Reasoning
	No. 

Abrogation
1) Intent to abrogate?
This is satisfied. 

2) Act passed pursuant to valid exercise of power?
No. 

Ex Parte Young
The tribe argued that EPY applied because the tribe only sought prospective relief. 
Court says EPY doesn’t apply 
· Continuing violation = governor’s failure to bring the state into compliance with the law
· There is a remedial scheme for enforcement of the federal right at issue. Where Congress has prescribed a detailed remedial scheme for the enforcement against a state of a statutorily created right, a court should hesitate before casting aside those limitations and permitting an action against a state officer based upon Ex parte Young
· Congress did not intend to subject Chiles to the full fledged range of remedies allowed in federal court 



vii. University of Alabama v. Garrett
	Facts
	Disabled individuals sue to enforce Title I of the ADA

	Issue
	Is there valid abrogation?

	Holding & Reasoning
	No. 

Intent to abrogate?
This is satisfied. 

Act passed pursuant to valid exercise of power?
No. 
§ 5 litigation reaching beyond the scope of § 1’s actual guarantees must exhibit congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end. 

1) Identify the constitutional right that has been violated
Equal protection of disabled workers.
The scope of this right was determined by Cleburne (rational basis).

2) Identify the scope of the transgression. There must be a history and pattern of the violation (that legitimizes the response by the state) 
No pattern of abuse by the state. This provision was mostly concerned with private employers.

3) Is the legislation congruent and proportional
Congruent: statute remedies the right identified; does the legislation speak to the violation?
Proportional: right level of tailoring? Exorbitant?
The accommodation duty exceeds what is constitutionally required.
The statue forbids disparate impact without regard to rational basis
Requires accommodations when declining to accommodate would be rational
Hardship exemption is too intrusive

	Critique
	Doesn’t Congress have the power to deter this conduct throughout society?
Can’t Congress rationally conclude it must address this issue at all levels? 



viii.  Tennessee v. Lane
	Facts
	Disabled individuals sue to enforce Title II of the ADA

	Issue
	Is there valid abrogation?

	Holding & Reasoning
	Yes

Intent to abrogate?
This is satisfied. 

Act passed pursuant to valid exercise of power?
Yes. 

1) Identify the constitutional right that has been violated
Due process rights of disabled individuals (plus other rights).

2) Identify the scope of the transgression. There must be a history and pattern of the violation (that legitimizes the response by the state) 
There is a pattern by the state that is more clear than Garrett

3) Is the legislation congruent and proportional
The remedy is appropriate
It is limited to reasonable modifications 

	Critique
	Inconsistent with Garrett. See dissent.
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